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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



LOUIS VILLE TRUST CO. v. STOOKTON. 

(Circuit Court of Appeals, FIfth Circuit. January 21, 1896.) 

No. 445. 

1. Error to Circuit Court of Appeals— Time of Suing Out Writ. 

The six months ' within which a writ of error to the circuit court of 
appeals must be sued out does not begin to run while a motion for a 
new trial is pending. Railway Co. v. Murphy, 4 Sup. Ct. 407, 111 U. S. 
488, applled. 

2. Samb— Allowance of Writ. 

A formai pétition for the allowance of a writ of error is not requisite 
to the vesting of jurisdiction in the circuit court of appeals. Therefore, 
where the writ was issued by the clerk of a circuit court without the 
filing of any pétition therefor, or the allo-veance thereof by any judge, 
but the judge subsequently. and within the time limited, signed a bill of 
exceptions and a citation, held, that this was sufficient to give jurisdic- 
tion to the appellate court. 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

H. Bisbee and C. D. Rhinehart, for plaintiff in error. 
A. W. Cockrell, for défendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and BOAR- 
MAN, District Judge. 

PARDEE, Circuit Judge. The défendant in error moves to dis- 
miss the writ of error in this case upon the following grounds: (1) 
No pétition for a writ of error was made or flled herein. (2) No 
writ of error was allowed herein, on pétition or otherwise. (3) The 
writ of error was issued by the clerk of the circuit court in which 
judgment sought to be reviewed was rendered, without a pétition filed 
therefor, and without an allowance thereof by a judge of said cir- 
cuit court, or by a judge of the circuit court of appeals of the Fifth 
circuit, authorized by law to allow auch writ of error. (4) The only 
action taken in respect of, or in référence to, the appeal based on the 
said writ of error herein, by a judge authorized by law to allow 
v.72F.no.l— 1 
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writs of error, was the signing of tlie bill of exceptions herein, on the 
14th day of November, 1895, and the signing of citation herein, by 
Hon. James W. Locke, a judge of the said circuit court of the South- 
ern district of Plorida, on the 9th day of November, 1895, more than 
six months after the entry of the judgment herein sought to be re- 
viewed, winch said judgment was entered on the lst day of May, 
1895. 

We hâve examined the record and considered the argument of coun- 
sel. The judgment in the court below was rendered on the lst day 
of May, 1895, and thereupon a motion for a new trial was entered, 
which -was overruled on the 2d day of June, 1895. The citation di- 
recting the défendant in error to answer in this court was signed 
and issued on the 9th day of November, 1895, more than six months 
after the entry of the judgment sought to be reviewed, but within 
six months from the date when the motion for a new trial was over- 
ruled. The time limited for suing out a writ of error does not begin 
to run while there is a motion for a new trial pending. Eailway 
Co. v. Murphy, 111 TL S. 488, 4 Sup. Ct. 497. A formai pétition for 
the allowance of a writ of error, in order to vest the appellate court 
with jurisdiction, is not necessary. Davidson v. Lanier, 4 Wall. 447; 
Ex parte Virginia Com'rs, 112 TL S. 177, 5 Sup. Ct. 421. Even in 
case of appeal, the approval of the bond and signing of citation has 
been held to be a sufflcient allowance of the appeal. Brandies v. 
Cochrane, 105 U. S. 262, and cases there cited. In the instant case, 
the judge of the circuit court signed the citation, and accepted the 
bond tendered. It seems very clear that the motion to dismiss this 
writ of error on the grounds stated should be overruled, and it is so 
ordered. 



GOLDEN v. BRUNING et al. 

(Circuit Court, D. Indiana. February 12, 1896.) 

No. 9,280. 

Removal of Causes— Separable Conteoverby. 

G., as administrator of J. F. 8., deceased, brought a suit In a court 
of the state of Indiana agamst W. H. B., a citizen of New York, and C, 
a citizen of Indiana, for an accounting of the affaira of a partnership 
composed of J. F. B. and W. H. B., the assets of which were alleged 
to consist in part of real estate purchaSed for partnership purposes. It 
was averred that suoh real estate was originaily conveyed to C, who 
held it in trust for the rirm for a time, and then conveyed it to her mother, 
who held it in trust for the firm until she died, intestate, leaving C, J. F. 
B., and W. H. B. as her heirs; and that, after her death, C. and J. F. B. 
conveyed their interests to W. H. B., in trust for the flrm; but that both 
C. and W. H. B., respectively, claimed the land as their individual prop- 
erty, C. claiming that the deeds made by her were procured by the fraud 
of W. H. B. Held, that C. was a necessary party to the suit, and there 
was no separable controversy between the plaintiff ana W. H. B. which 
could be removed to the fédéral court. 

McCullough & Spaan, for complainant. 

Smith & Korbly and Miller, Winter & Elam, for défendants. 



GOLDEN V. BRUNING. o 

BAKER, District Judge. On June 27, 1895, the complainant, John 
M. Golden, administrator of the estate of John F. Bruning, deceased, 
flled his bill in equity in the circuit court of the county of Jefferson, 
in the state of Indiana, for an accounting and settlement of the af- 
fairs of a partnership alleged to hâve existed between the décèdent, 
in his lifetime, and William H. Bruning, under the flrm naine and 
style of John F. Bruning & Co. Clara Copeland and her husband, 
William M. Copeland, are made parties défendant with William H. 
Bruning, to reach the entire assets of the firm, and to hâve a full and 
final accounting of the partnership affairs. The complaint avers that, 
at the time of the death of John P. Bruning, the flrm, which had been 
engaged in the mercantile business, was the owner of a large amount 
of assets consisting of personal property and choses in action, of the 
value of f 150,000, and of two certain parcels of real estate, of the ag- 
gregate value of $30,000. It is f urther averred that one parcel of the 
real estate, of the value of |20,000, was purchased by the flrm with 
partnership assets for the use of the flrm in the conduct of its busi- 
ness, and that it was so used from the time of its purchase until the 
termination of the partnership, and has continued to be so used by 
William H. Bruning, as surviving partner, ever since; that, at the 
time said real estate was so purchased, it was conveyed to Clara 
Copeland, in trust for the use and benefit of the firm ; that she contin- 
ued to hold the title thereto in trust as aforesaid until February 26, 
1885, when, by deed, she conveyed the same to her mother, Catherine 
A. Bruning, who held the same in trust for the firm until November 
21, 1889, when she died intestate, at Jefferson county, Ind., leaving, 
as her only heirs, John F. Bruning, since deceased, William H. Brun- 
ing, and Clara Copeland; that, since her death, John F. Bruning and 
Clara Copeland hâve, respectively, conveyed any interest they might 
hâve in said real estate to William H. Bruning, in trust to hold the 
same for the use and benefit of the partnership; that Clara Copeland 
claims she is the individual owner in fee simple of said real estate, 
under the deed executed to her therefor, as sole grantee therein, and 
that, by the fraud and coercion of William H. Bruning, the convey- 
ance from her to her mother was procured, and that likewise, by his 
fraud and coercion, the respective deeds from her and her father were 
procured, and therefore Clara Copeland and her husband are made 
parties défendant, that she may answer as to her interest in said real 
estate. It is further averred that William H. Bruning claims to be 
the sole owner of ail of said partnership assets and property, and has 
converted the same to his own use. The défendant William H. Brun- 
ing, who is a citizen of the state of New York, flled his pétition in the 
state court to procure the removal of the suit into this court, on the 
ground that Clara Copeland, who is a citizen of the state of Indiana, 
was joined as a party défendant in bad faith, and to prevent a removal, 
and on the further ground that the cause of action is separable, and 
can be fully tried and determined without her présence as a party 
défendant. The cause having been removed, the complainant now 
moves the court to remand the same to the circuit court of Jefferson 
county, Ind. 
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The averments in the pétition that Clara Copeland was wrongfully 
joined as a défendant, to avoid a removal, can be of no avail in this 
court, upon a motion to remand, until they are proved; and, so far 
as the record before me discloses, the proof to support such claim is 
wholly insufficient, and, besides, it is clearly contradicted by opposing 
proof. The removal, therefore, cannot be supported on the ground 
that she was wrongfully made a défendant to retain the case in the 
state court. 

It is not easy to deduce from the décisions a gênerai rule on the 
subject of parties in equity which is concise, and yet sufflciently com- 
prehensive to meet every case. While courts of law require no more 
than that the persons directly and immediately interested in the sub- 
ject-matter of the action, and whose interests are of a strictly légal 
nature, should be parties to it, "it is a gênerai rule in equity that ail 
persons materially interested, either legally or beneflcially, in the sub- 
ject-matter of a suit, are to be made parties to it, either as plaintiffs 
or as défendants, so that there may be a complète decree which shall 
bind them ail." Story, Eq. PL (lOth Ed.) § 72; Gregory v. Stetson, 
133 U. S. 586, 10 Sup. Ct. 422; Sedgwick t. Cleveland, 7 Paige, 287. 
"The gênerai rule, undoubtedly, is that ail persons materially inter- 
ested in the resuit of a suit ought to be made parties, so that the 
court may finally détermine the entire controversy, and do complète 
justice bv adjudging ail the rights involved in it." Vetterlein v. 
Barnes, 124 U. S. 169, 171, 172, 8 Sup. Ct. 441; Story v. Livingston, 13 
Pet. 359, 375; Shields v. Barrow, 17 How. 130, 139. It is not indis- 
pensable that ail the parties should hâve an interest in ail the matters 
contained in the suit; it will be sufficient if each party has an inter- 
est in some material matters in the suit, and they are connected with 
the others. Brown v. Safe-Deposit Co., 128 U. S. 403, 412, 9 Sup. 
Ct. 127; Addison v. Walker, 4 Younge & C. Exch. 442; Parr v. Attor- 
ney General, 8 Clark & F. 409, 435; Worthy v. Johnson, 8 Ga. 236. 
It is at once apparent that the only way in which the complainant, 
as administrator of the estate of the décèdent, can reach ail of the 
partnership assets and hâve a complète and final accounting and set- 
tlement thereof, is by a suit in equity to which àll persons claiming 
an adverse interest in any material part of such partnership assets 
are made parties défendant. In a suit to which William H. Bruning 
alone was made a party défendant, the question whether the real 
estate claimed by him as well as by Clara Copeland is partnership as- 
sets could not be finally and completely determined. In référence to 
this real estate, the claim of the complainant against each of the de- 
fendants is the same, and that claim is that the real estate in question 
constitutes a part of the partnership assets of the late ûrm of John P. 
Bruning & Co. That question cannot be fully and finally deter- 
mined in a suit to which William H. Bruning alone is a party défend- 
ant. That part of the controversy involved in the suit in which Clara 
Copeland asserts that the real estate in question is not partnership 
assets, but is her individual property, would be left wholly undeter- 
mined, and its settlement would require a suit between her and the 
complainant, involving the same question as that involved in the suit 
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between William H. Bruning and the complainant, nainely, is said 
real estate partner ship property? 

In Torrence v. Shedd, 144 U. S. 527, 530, 12 Sup. Ct. 726, the su- 
prême court said : 

"But, in order to justify such removal on the ground of a separate con- 
troversy between citizens of différent states, there must, by the very terms 
of the statute, be a controversy which ean be fully determined as between 
them; and, by the settled construction of this section, the whole subject- 
matter of the suit must be capable of being finally determined as between 
them, and complète relief afforded as to the separate cause of action, with- 
out the présence of others originally made parties to the suit." 

And the court further said : 

"A défendant has no right to say that an action shall be several which 
a plaintiff elects to be joint. A separate défense may defeat a joint re- 
covery, but it cannot deprive a plaintiff of his right to prosecute bis own 
suit to final détermination in his own way. The cause of action is the 
subject-matter of the controversy, and that is for ail the purposes of the 
suit, whatever the plaintiff déclares it to be in his pleadings." 

One of the material matters in controversy is whether or not the 
real estate in question is a partnership asset, as alleged in the com- 
plainant's bill of complaint. It is averred that both défendants deny 
this, and this déniai présents a controversy which the complainant 
cannot hâve fully determined without the présence of both of thèse 
adverse claimants, although they controvert his right thereto on dif- 
férent grounds. When the statute speaks of a separate controversy 
between citizens of différent states which can be fully determined as 
between them, it must mean that the whole cause of action disclosed 
in the pleadings of the plaintiff can be fully determined as between 
him and the removing party, without the présence of other par- 
ties. It does not contemplate the splitting up into différent parts of 
a cause of action which the plaintiff is entitled to prosecute as a single 
suit, simply because a part of the cause might be fully determined as 
between the parties before the court, leaving the other nart to be de- 
termined in another independent suit. In re Jarnecke Ditch, 69 
Ped. 161, and cases there cited. 

Testing the complaint by thèse principles, it follows that a material 
part of the subject-matter in controversy involves only a single cause 
of action against both défendants. The case of Shainwald v. Lewis. 
108 U. S. 158, 2 Sup. Ct. 385, is much in point. 

Remanded, at the cost of the petitioner. 



COPELAND v. BRUNING. 

(Circuit Court, D. Indiana. Fenruary 12, 1896.) 

No. 9.043. 

Fédéral Courts— Jubisdiction— Suit to Détermine Vauditt of Wili. 

The fédéral courts hâve no jurisdiction. either original or upon removal 
from a state court, of a suit instituteci to détermine the validity of a will, 
as a preliminary step in determining whether its probate should be granted 
or denied. 
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McCullough & Spaan, for complainant. 

Smith & Korbly and Miller, Winter & Elam, .for défendant. 

BAKER, District Judge. The petitioner for removal, William 
H. Bruning, presented for probate in the office of the clerk of the 
circuit court of Jefferson county, Ind., as provided for in the stat- 
utes of this state, the alleged last will and testament of John F. 
Bruning, who died in said county, testate. Rev. St. 1894, §§ 2754- 
2758, inclusive (Rev. St. 1881, §§ 2584-2588). Objection to the pro- 
bate of the will was filed by Clara Copeland, one of the two chil- 
dren and heirs at law of the décèdent, as provided for in section 
2765, Rev. St. 1894 (section 2595, Rev. St. 1881). Thereafter she 
filed a complaint to contest the validity of her father's will, as pro- 
vided for in sections 2766-2768, Rev. St. 1894 (sections 2596-2598, 
Rev. St. 1881), making William H. Bruning, who is one of the two 
children and heirs at law of the décèdent, and who is a devisee un- 
der the will which he had previously propounded for probate, the 
sole party défendant. The complaint sets forth the statutory 
grounds of contest. Process was issued upon this complaint 
against William H. Bruning, and service was had by copy. He 
thereupon entered a spécial appearance in the circuit court of 
Jefferson county, Ind., and filed his pétition, accompanied by a 
proper bond, praying for the removal of said cause from the state 
court into this court. The state court refused to order the re- 
moval. The défendant thereupon procured a transcript of the rec- 
ord, and filed the same in this court at the proper time. The 
plaintiff, Clara Copeland, has interposed a motion to remand the 
cause to the state court, upon two grounds: First, because Mch- 
olas Horuff, a citizen of Indiana, is shown by the complaint to be 
a necessary party défendant thereto, although not named as such; 
and, secondly, because a proceeding to contest the validity of a 
will which has not been admitted to probate is not a suit at com- 
mon law or in equity, but is a proceeding to détermine whether the 
will is valid, and entitled to probate, and therefore it is not remov- 
able. The view which the court entertains in respect to the sec- 
ond question renders any expression of opinion upon the first im- 
material. 

The question for décision is this: When a will has been pro- 
pounded for probate, and a caveat has been put in against it, and 
a contestatio litis has been raised, and a controversy touching 
the validity of the will has been instituted inter partes, does the 
act of congress of 1887, as amended in 1888, authorize the removal 
of the cause for trial into a fédéral court, where the parties plain- 
tiff and défendant are citizens of différent states? The act of 
congress authorizes the removal from a state court into a fédéral 
court of such causes only as might hâve been originally brought 
in the latter court. In this respect it differs from the acts of 
1866 and 1875. The présent suit can settle nothing but the va- 
lidity or invalidity of the will as a preliminary step in determin- 
ing whether its probate should be granted or denied. A fédéral 



COPELAND ». BEUNINQ. 7 

court cannot admit it to probate, nor can it take upon itself the 
administration of the testator's estate. In my opinion, the fédéral 
courts hâve no jurisdiction to try a suit which is prosecuted solely 
for contesting the validity of a will. This view seems to be sua- 
tained by the authorities. 

The case of Gaines v. Fuentes, 92 U. S. 10, is in point on the 
question. In that case a suit had been brought in the district 
court for the parish of Orléans to settle the title to lands. The 
will sought to be set aside was relied upon as a muniment of title, 
and, as it had been admitted to probate, it could only be assailed 
by a suit to set aside the probate and to déclare the will invalid. 
In the prevailing opinion, the court said : 

"The action cannot be treated as properly instituted for the revocation of 
the probate, but must be treated as brought against the devisee by Etrangers 
to the estate to annul the will as a muniment of title, and to restrain the en- 
forcement of the decree by which its validity was established, so far as lt 
affeets their property. It Is, In fact, an action between parties; and the ques- 
tion for détermination is wbether the fédéral court can take jurisdiction of 
an action brought for the object mentioned between citizens of différent States, 
upon its removal from a state court." 

The grounds upon which the revocation of the will and the 
annulment of the decree of probate were asked were the falsity 
and insufflciency of the testimony on which the will was admitted 
to probate, and the status of the plaintiff in error incapacitating 
her to inherit or take by last will from the décèdent. This case 
simply décides that strangers to the estate may dispute the valid- 
ity of a will and its probate on the grounds of fraud and the inca- 
pacity of the devisee to take by will, whenever in a suit, inter partes, 
involving the title to land, such will and its probate are claimed as 
muniments of title. Such a suit is an ordinary proceeding in equity, 
whereby a stranger to a deed or a judgment seeks to impeach it as 
a muniment of title, on the ground that it casts a cloud upon his 
title or endangers his estate. Such a suit is not a proceeding to 
establish a will. 

As was further said in the prevailing opinion: 

"The suit in the parish court is not a proceeding to establish a will, but to 
annul it as a muniment of title, and to limit the opération of the decree ad- 
mltting it to probate. It is, in ail essential particulars, a suit for équitable 
relief,— to cancel an instrument alleged to be void, and to restrain the en- 
forcement of a decree alleged to hâve been obtained upon false and insufflcient 
testimony." 

The court conceded that the courts of the United States possessed 
no probate jurisdiction, and had no authority to détermine a cause 
for the establishment of a will. It said : 

"There are, it is true, in several décisions of this court, expressions of 
opinion that the fédéral courts hâve no probate jurisdiction, referring particu- 
larly to the establishment of wills; and such is, undoubtedly, the case under 
the existing législation of congress." 

This case, in my opinion, is an authority against the right of re- 
moval, instead of supporting that right, as contended for by counsel 
for the petitioner; and such is the view taken of it by Mr. Justice 
Swayne, who participated in the décision of that case. 



8 ÏEDERAL REPORTER, Vol. 72. 

In Ee Frazer, Fed. Cas. No. 5,068, which was a motion to remand 
to the circuit court of the state a case appealed to it from the probate 
court, in proceedings to probate a will, Mr. Justice Swavne, presid- 
ing in the circuit court for the Eastern district of Michigan, said: 

"A fédéral court has no jurisdiction in cases of proceedings to establish a 
will. In Gaines v. Fuentes, 92 U. S. 10, the suprême court said: 'Ttaere are, 
it is true, in several of the décisions of this court, expressions of opinion that 
fédéral courts hâve no probate jurisdiction, referring particularly to the estab- 
lishment of wills; and such is, undoubtedly, the case under the existing 
législation of congress.' By this ruling I am bound, and it is conclusive of 
the case. See, also, Broderick's Will, 21 Wall. 504; Du Vivier v. Hopkins, 
116 Mass. 125; Youley v. Lavender, 21 Wall. 276; Tarver v. Tarver, 9 Pet. 
174; Fouvergne v. New Orléans, 18 How. 470; Adams v. Preston, 22 How. 
473, 478." 

The case of Ellis v. Davis, 109 U. S. 485, 497, 3 Sup. Ct. 327, was 
a suit in equity .«y the appellants, as heirs at law and next of kin, to 
recover possession of real estate, part of which was devised to the ap- 
pellee by Sarah Ann Dorsey, by will duly probated in the state of Lou- 
isiana, and part of which was situated in Mississippi, and was given 
to him by Mrs. Dorsey in her lifetime; and to set aside the will as 
made under undue influence, and the conveyance as obtained by the 
exercise of undue and improper influence, and to hâve au accounting 
of rents and profits. A demurrer to the bill was sustained, and the 
bill dismissed; and, on appeal, the decree of the court below was af- 
flrmed. The facts of this case did not présent for décision the ques- 
tion whether or not the fédéral courts hâve original jurisdiction of 
proceedings to establish a will upon a contest to détermine its valid- 
ity, and whether or not it ought to be admitted to probate. The 
court, however, said: 

"The original probate, of course, is mère matter of state régulation, and 
dépends entirely upon local law; for it is that law which confers the power 
of making wills, and prescribes the conditions upon which they may take 
effect; and as, by the law in almost ail the States, no instrument can be 
eiïective as a will until proved, no rights in relation to it, capable of being 
contested between parties, can arise until preliminary probate has been 
first made. Jurisdiction as to wills, and their probate as such, is neither 
included in nor excepted out of the grant of judieial power to the courts 
of the United States." 

But, if jurisdiction as to wills and their probate as such is not in- 
cluded in the grant of judieial power to the courts of the United 
States, clearly those courts hâve no 'jurisdiction as to wills and their 
probate as such, because they hâve no jurisdiction except such only as 
has been expressly conferred upon them. The validity of a will may, 
undoubtedly, be d-awn in question, and require adjudication in courts 
of law as well as in courts of equity. Devisavit vel non is an issue 
frequently tried at law, and directed in equity; and there are spécial 
cases, also, where the validity of a will may be investigated in equity, 
as shown in Case of Broderick's Will, 21 Wall. 504. But that is a 
very différent thing from hearing and determining the question of 
testamentum vel non, when that question cornes directly in litigation. 
This question belongs to courts having spécial modes of procédure. 
and is subject to rules having their origin in the ecclesiastical laws. 
Certainly, it cannot be seriously contended that, if the courts of the 



COPELAND V. BKCNING. » 

United States hâve no original jurisdiction of the probate of wills, 
they, nevertheless, hâve jurisdiction of a contest to détermine whether 
or not a will should be admitted to probate. That would be to as- 
sume jurisdiction over the whole subject of probating wills. 

The case of Eeed v. Eeed, 31 Fed. 49, contains a well-considered 
opinion, holding that the courts of the United States hâve no jurisdic- 
tion to try a controversy to contest the validity of a will by an original 
bill brought for that purpose. In the course of the opinion it is said: 

"This question of jurisdiction is not a new one in this court. At the 
April term, 1878, this court had the same question before it in the case of 
Howe v. Nesbit (not reported); and the court then decided, after full argu- 
ment (Judges Baxter and Welker sitting together), that the court had no 
jurisdiction to try a controversy brought under the Ohio statute to contest 
the validity of a will, by an original bill flled for that purpose, and sus- 
tained a deimirrer to such bill for want of such jurisdiction, and dismissed 
the case for that ground of demurrer. In that case the will had been pro- 
bated in the probate court of Lorain county, and the pétition was flled as 
the one in this case was filed, making the heirs at law of the testatrix 
défendants, and asking that the cause be submitted to a jury to détermine 
whether the sald instrument was the valid last will and testament of said 
Catherine Nesbit, and that the same miglit be declared null and void. I see 
now, after a careful examination of the authorities cited by counsel in this 
case, no reason to change that ruling." 

The case of In re Cilley, 58 Fed. 977, contains an elaborate discus- 
sion of the question by Judge Aldrich, whose opinion is concurred in 
by Judge Coït. In that case it was held that the right of removal 
is restricted by section 2 of the Acts of 1887-88 to the classes of cases 
in which original jurisdiction is given by section 1; that the right 
of removal on the ground of diverse citizenship is limited to suits of 
a civil nature at common law or in equity; and that a proceeding to 
establish and probate a will is not a suit at common law or in equity, 
and therefore is not removable under the Acts of 1887-88. 

In the case of Oakley v. Taylor, 64 Fed. 245, it is held that the 
courts of the United States hâve no jurisdiction of an original suit 
brought in such courts to contest the validity of a will, and to procure 
a decree for its cancellation. 

If this court should assume jurisdiction of the contest, the power 
conferred upon it is not adéquate to carry its judgment into exécu- 
tion. It has no power to cause a will, if found to be a valid testa- 
ment, to be entered on the records of the state court having probate 
jurisdiction. The will must still be proved and recorded in the state 
court to make it effective. The records of the court having probate 
jurisdiction ought, in conformity with the requirements of the stat- 
utes of this state, to exhibit the will and its probate; and it would 
prove highly inconvénient if the records of this court should hâve to 
be examined to détermine whether or not a will was valid and enti- 
tled to probate. Besides, the state court has refused to surrender 
jurisdiction of this contest; and should this court assume jurisdic- 
tion, and enter a judgment either in favor of or against the validity 
of the will, and récognition of its judgment was refused by the court 
of the state, an unseemly contest would arise. If this court should 
establish the validity of the will, and the state court should refuse to 
recognize such judgment, could this court seize upon and administer 
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the testator's estate? It clearly possesses no such power» I enter- 
tain no doubt that this court has no jurisdiction of a suit, either 
brought hère originally or by removal, for contesting the validity of a 
will; but, if I entertained doubts, it would be my duty to résolve 
them in favor of the jurisdiction of the state court, and against the 
right of removal hère. 

The motion to remand is therefore sustained, at the cost of the pe- 
titioner for removal. 



HUNTINGTON v. SAUNDBRS. 

(Circuit Court of Appeals, First Circuit. February 3, 1896.) 

No. 142. 

Circuit Court of Appeals — Jurisdiction— Bankruptcy. 

The circuit court of appeals has no jurisdiction to revlew the décisions of 
the circuit court in bankruptcy proceedings. 

Appeal from the Circuit Court for the District of Massachusetts. 

James Huntington (appellant), pro se. 
William B. Durant, for appellee. 

Before COLT, Circuit Judge, and WEBB and CARPENTER, Dis- 
trict Judges. 

CARPENTER, District Judge. This is an appeal from a decree 
of the circuit court for the district of Massachusetts (64 Fed. 476) 
dismissing a pétition for review of the proceedings of the district 
court in a matter arising under the bankruptcy law of 1867. Rev. 
St. tit. 61. We are of opinion that this court has no jurisdiction of 
the appeal. The act by which this court is established gives gênerai 
jurisdiction to review final décisions of the circuit courts "unless 
otherwise provided by law." 26 Stat, 828, c. 517, § 6. In the act 
repealing the bankruptcy law it is provided that the law shall con- 
tinue in force until ail proceedings thereunder "shall be fully dis- 
posed of, in the same manner as if said act had not been repealed." 
20 Stat. 99, c. 160. Under the provisions of the act thus continued 
in force, there was no appeal from the decree of the circuit court 
under the supervisory power vested in that court. Wiswall v. Camp- 
bell, 93 U. S. 347. This case therefore falls within the exception in 
the clause giving jurisdiction to this court, and it follows that the 
appeal must be dismisse d. 



B1DWELL et al. v. TOLBDO CONSOL. ST. RY. CO. 

(Circuit Court, N. D. Ohio, W. D. February 20, 1896.) 

Parties— Nonresidbnt Corporation — Voluntary Appearance— What Con- 

8TITUTE8. 

A nonresldent corporation which cannot be served, and which does 
not Intend to become a party, Is not to be considered as making a 
voluntary appearance, so as to justify the court in making it a party to 
the record, merely because it assumes the défense of the suit for the 
actual défendant, pursuant to previous contract, and conducts the same 
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by its own attorneys, and In part by wltnesses who are under salary 
from lt at the time of testifying. Manufacturing Co. v. Miller, 41 Fed. 
851, distinguished. 

This was a bill by Benson Bidwell and others against the Toledo 
Consolidated Street-Railway Company for alleged infringement of 
a patent. The cause was heard upon an application by complain- 
ants for leave to amend their bill by making the General Electric 
Company a party défendant. 

Frank H. Hurd and Orville S. Brumback, for complainants. 

Frederick A. Betts, J. E. Hinton Hyde, and Smith & Baker, for 
défendant 

BICKS, District Judge. The complainants hâve made applica- 
tion to this court for leave to amend their bill by making the Gen- 
eral Electric Company, a nonresident • corporation, a party défend- 
ant to this suit. It is not claimed that said proposed défendant 
is within the jurisdiction of the court, and amenable to its process, 
or that it can be brought in by original subpœna. It is sought to 
hold it as a défendant in this case because it is alleged the counael 
who are preparing and conducting the défense for the Toledo Con- 
solidated Street-Railway Company are the gênerai counsel for said 
proposed défendant. It is further contended that because said 
counsel hâve so assumed the défense of this case; hâve furnished 
witnesses in the employ of the General Electric Company to testify 
on behalf of the défendant; that such witnesses, while so testify- 
ing, hâve been under salary from the General Electric Company; 
and that the latter has in fact agreed to protect the said the 
Toledo Consolidated Street-Railway Company in the use of the ap- 
pliances which it is claimed are an infringement of complainants' 
patent, and that it will conduct any défense which the said railway 
company may be called upon to make in court by reason of the use 
of such appliances, — that by such conduct it has, in légal effect, 
entered its appearance in the suit. 

The court passed upon an application of a somewhat similar 
character, made in this case, some time ago. From a statement of 
the facts as above made, it will be observed that the court is now 
asked to déclare that the General Electric Company, by assuming 
the défense of this suit, as alleged, on behalf of the Toledo Consoli- 
dated Street-Railway Company, has in fact entered its gênerai ap- 
pearance, and made itself a défendant in this case, and is to be 
bound by the decree, if one should be made in favor of the com- 
plainants and against the défendant. It is not claimed that there 
was any intention on the part of the General Electric Company to 
become a party to this case, or that there is any such désire on its 
part. It is sought to make the decree in this case binding upon 
that corporation because of the acts before stated. 

Is it possible for a court to make any orders in this case, under 
thèse facts, which would make said corporation a party défendant 
in this suit against its wish? Counsel insist that the court has 
authority to make such an order, and that it should be made to 
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promote justice. It is urgently contended that the plaintiff is now 
in fact prosecuting this case against both the Toledo Consolidated 
Street-Railway Company and the General Electric Company; that 
the latter is giving to its vendee and the user of its electrical appli- 
ances the benefit of its great corporate wealth and influence, and 
the benefit of the expérience and ability of its counsel; and that if, 
as the resuit of such a contest, the complainants should prevail, 
they should hâve the benefit of their victory by securing a decree 
which would be binding and conclusive upon the General Electric 
Company in any subséquent litigation that may occur between the 
parties. 

In support of this contention, counsel cite the case of Manufac- 
turing Co. v. Miller, 41 Fed. 351. That was a case in which the 
complainant filed a bill against the défendants to maintain the 
validity of the letters patent which it was claimed the défendants 
had infringed by the use of certain agricultural implements. The 
défendants were agents for the manufacturing concern of Mast & 
Co., a corporation created under the laws of the state of Ohio, 
which made and sold the infringing machines. Mast & Co., as its 
interests required, conducted the défense for its agents; and, when 
the decree was entered in the case in favor of the complainants, the 
court said: 

"It Is made clear that Mast & Co. is the principal party in interest, being 
the manufacturer of the machine sold by the défendants Miller, and bound 
by contract with them to protect them against any conséquences of infringe- 
ment. It has had notice of the pendency of this suit, and, in fact, has as- 
sumed the control and management of the défense; and therefore, under the 
doctrine of the cases just cited [Lovejoy y. Murray, 3 Wall. 1; Kobbins v. 
Chicago, 4 Wall. 657], the decree herein will, in fact, be binding upon the 
corporation. No good reason is perceived wby, by apt statement in the decree, 
it may not be made to appear upon the face of the decree that in fact the 
Mast & Co. Company is bound by the resùlts reached in the progress of the 
litigation in which it has been actively engaged; for: that, in effect, is only 
stating in set phrase the force which the decree would in fact hâve as against 
the corporation." 

In that case the défendants had filed an amendment to the original 
bill making the Mast & Go. Company a party défendant, but no 
subpœna was issued or served upon the corporation, and the com- 
pany never answered the bill, no'r in its own name did it enter its 
appearance in the case. But the case cited cornes very far from 
sustaining the contention now made by the complainant in this 
case. It will be observed that, in the case cited, Mast & Co. was 
not in fact made défendant. The decree upon its face did not pro- 
fess to run against Mast & Co., or to be binding in its terms upon 
it. Ail that Judge Shiras intended to accomplish by that decree 
was to so state the facts as to make it an estoppel against Mast & 
Co. in any subséquent litigation in which the same subject-matter 
might be involved. That was as far as that decree was intended 
to go, because the cases cited only supported him to that extent. 

In the case of Lorejoy v. Murray, 3 Wall. 1, the court decided 
that, when a plaintiff in an attachment suit gives a bond of indem- 
nity to an officer to protect him for acts done in executing the writ 
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of attachment, such plaintiff becomes a joint trespasser with the 
officer, and that when thereafter the attaching officer is sued, and 
when the party who has indemnified the officer takes upon himself 
the défense of the suit, such party is concluded by the judgment 
against the officer when such indemnifying party is afterwards sued 
for the same trespass. In other words, the suprême court held in 
that case that the party who indemnified the attaching officer be> 
came so related by his own act with the défense of the suit brought 
against the attaching offic»r that, in subséquent litigation, he was 
estopped from claiming that he had no connection with such suit, 
and that he was in fact concluded by the judgment against the 
officer. 

In the other case cited by Judge Shiras, to wit, Robbins v. City 
of Chicago, 4 Wall. 657, the court applied the same doctrine that 
was declared to be the law in the case of Lovejoy v. Murray. Rob- 
bins was the owner of a lot in the city of Chicago, upon which he 
had wrongfully "dug, opened, and made" an area in the sidewalk 
adjoining, and left it so unguarded that one Woodbury fell into it, 
and was severely injured. Woodbury instituted suit against the 
city, and recovered for his injuries $15,000 damages, which sum the 
city paid. Thereafter the city sued Robbins, the owner of the lot, 
to reimburse it for the amount of damages so paid by it. In this 
latter suit it appeared that Robbins had had notice from the city 
solicitor of Chicago of the pendency of the Woodbury suit, of the 
court in which it was instituted, and when it was to be tried, and 
that he had assisted in securing évidence in behalf of the défense. 
When sued by the city, Robbins was held to be bound by the re- 
coyery granted in the former suit of Woodbury against the city, 
and to be concluded thereby, although not a formai party of record 
in that case. 

Thèse are the cases relied upon by Judge Shiras to support his 
decree in the case cited by complainants' counsel. They could not 
hâve been cited as authoiity to support the construction which 
counsel in this case now seek to put upon the décision made by 
Judge Shiras in the case to which référence has been made. As 
before stated, Mast & Co. were not made parties to the suit before 
Judge Shiras, and the decree did not undertake to bind them as a 
party défendant, but simply undertook to show such a state of facts 
as would tend to estop them in subséquent litigation from again 
controverting the issues made in the suit of which they had notice, 
and in which they were interested, and in which they participated 
in the manner stated. 

It may be that, on the final hearing of this case, the évidence 
may disclose such conduct on the part of the General Electric 
Company — such a participation in the actual défense of this case — 
as will justify the court in making a statement of such facts on the 
face of the decree, to the end that, in subséquent litigation involv- 
ing the same issues or the same interests, the complainants may 
hâve a right to contend that the General Electric Company is 
estopped from f urther defending against the same. That is as far 
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as the court went in the case cited in 41 Ped. 351. It is signiflcant 
to remark, in connection with that case,' that, when it came for 
hearing in the suprême court (see 151 U. S. 186, 14 Sup. Ct. 310), no 
référence whatever is made in the opinion of that court to the 
question decided by Judge Shiras. It is true that it became unim- 
portant, because the suprême court ordered the bill dismissed, and 
found that there was no infringement ; but nowhere in the state- 
ment of the case or in the opinion of the court is any allusion made 
to the question we hâve been considering. 

I am therefore of the opinion that as the General Electric Com- 
pany is a nonresident corporation, and cannot be brought into this 
court by original subpœna, leave cannot be given to amend the bill 
to make it a party against its will, by reason of the facts herein- 
before stated. 

In view of the conclusion reached, it is not necessary to consider 
the proposition contended for by complainants' counsel that the 
General Electric Company might waive the question of citizenship, 
and that it has so waived it by the acts hereinbefore stated. 

The question of whether it has so identifled itself with this case 
as that it may be hereafter estopped in subséquent litigation from 
again defending as to the issues or interests now involved is a ques- 
tion, as I hâve before said, which can only be passed upon at the 
final hearing, and in the final decree. This is certainly as far as 
the court, under any circumstances, would hâve authority to act. 
I can find no authority for the proposition that by such action as 
the General Electric Company has taken with référence to this case, 
as hereinbefore stated, it has made itself (being a nonresident cor- 
poration), against its own intention and wish, a party défendant in 
this case, and thereby conferred upon the court authority to make 
a decree bindïng and conclusive upon it as a party défendant. It 
may hâve put itself in a position to estop it in subséquent litigation, 
as heretofore stated. It will be proper to détermine that question 
when it arises. 

The motion is overruled. 

I hâve waited some 10 days (or the brief of counsel for the General Electric 
Company upon the question herein decided, but havlng fully investigated it 
in the ligfat of complainants' brief, and having reached a conclusion which 
is entirely satisfactory to me, I hâve not deemed it necessary to wait for 
respondeut's brief. 



Ex parte BUSKIRK. 

(Circuit Court of Appeals, Fourth Circuit. February 4, 1896.) 

No. 142. 

1. CONTBMPT OP COUKT — JtJRISDICTION OF FEDERAL COURTS. 

The act of March 2, 1831, now embodied in Rev. St. § 725, is a lim- 
itation on the power of the fédéral courts to punish for contempt, and 
restricts their jurisdiction to cases of misbehavior of any person in the 
présence of the court, or so near thereto as to obstruct the administra- 
tion of justice; to misbehavior of any ofllcer of the court in his officiai 
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transactions; and to cases of dlsobedlence or résistance to any lawful 
wrlt, process, order, rule, decree, or command of the court. 

2. SAME— VIOLATION OF STIPULATIONS. 

A fédéral court bas no jurisdiction to punish, as a contempt, an act 
of disobedlence to an order which the court Intended to make, but which 
in fact was never entered; or an act which is a violation of a mère oral 
stipulation made In open court between the attorneys of the parties. 
Nor can the court make so punishable an act not forbidden by any order 
or decree at the time it was committed, by afterwards entering a nunc 
pro tune order forbidding such act. 

8. Phactice in Civil Cases— Nunc pro Tunc Ordbrs. 

The courts may, by nunc pro tune orders, supply omissions in the rec- 
ord of what was actually done, but which was not entered on the record, 
by reason of mistake or neglect; but they cannot thereby modify orders 
previously made, or make an order which they in fact intended to make 
at a previous time, but did not in fact make, so as to bind the parties 
as of the date to which the order relates; and especially is this so in 
matters relating to criminal proceedings. 

4. Habeas Corpus— Acts in Excess of Jubisdiction— Contempt Proceedings. 
A fédéral court may discharge on habeas corpus a person imprisoned 
for an alleged contempt In committing an act which was not forbidden oy 
any order of the court existing at the time, but which the court after- 
wards attempted, in excess of its jurisdiction, to forbid as of a prior date, 
by an order nunc pro tunc. 

This was a pétition by Uriah B. Buskirk for a writ of habeas corpus. 

John A. Hutchinson, for petitioner. 

Maynard F. Stiles and E. L. Buttrick, for respondents. 

Before GOFP and SIMONTON, Circuit Judges, and BKAWLEY, 
District Judge. 

GOFF, Circuit Judge. Uriah B. Buskirk, the petitioner, was one 
of the défendants to an action of ejectment pending in the circuit 
court of the United States for the district of West Virginia, in which 
Henry C. King was plaintiff. The land in controversy was situated 
in the state of West Virginia, and it was claimed that Buskirk, with 
one Mullins, was in the possession of a part thereof. King, on the 
31st day of May, 1895, tendered his bill on the equity side of said 
court, in which he charged that Buskirk and Mullins were preparing 
to eut and remove large quantities of timber from the land in con- 
troversy. The court, at Charleston, on the 31st day of May, 1895, 
ordered that the bill be filed, which was done, and it appears from 
the record that no further proceedings were had in said matter, of 
which an entry was made at the time on the court's records, until 
on the 12th day of June, 1895, at Charleston, when the following or- 
der was made, viz. : 

"Henry C. King, Complainant, v. U. B. Buskirk et al., Défendants. 

"This day came the complainant by his counsel, and presented the af- 
fldavit of Maynard P. Stiles, charging the said défendants with a violation 
of a stipulation heretofore made in this cause, and asked a rule against de- 
fendants. And the défendants, by counsel, preeented their affidavit in re- 
ply thereto, and thereupon the said matter came on to be heard. Where- 
upon it is ordered that the said affldavits be filed, and that the said matter 
be continued with leave to each party to file further affldavits, and for 
complainant, upon reasonable notice to defeudants or their counsel, to 
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renew his motion herein for said raie. And it 1s further ordered that 
In the event the complainant décides to renew his application for a rule 
to show cause why the défendants should not be flned and attached, that 
befoœ doing so he serve the défendant or his counsel of record with eight 
days' notice of the time and place of the application." 

The next order made in said proceedings was on the 27th day of 
June, 1895, as follows, viz.: 

"Henry C. King, Complainant, v. Uriah B. Buskirk and M. B. Mullins, 
i Défendants. In Equity. 

"This cause came on to be heard upon the 20th day of June, 1895, by 
consent of counsel for the respective parties upon the application and mo- 
tion of complainant made on the 12th day of June, 1895, for a rule against 
ùeiendams u> suuw cause wny tuey should not be attached ana tiiiea for 
contempt in violating certain orders and decrees of this court made in this 
cause, which said order of June 12th is as follows." 

Hère follows a copy of the order as given above. At the same 
time a large number of amdavits made by various parties, and hav- 
ing référence to the cutting of timber on said land by défendants, 
were tendered and flled. They thus became a part of the record, and 
were considered by the court below, but in the view that we take 
of this case it will not be necessary for us to again refer to them. 

The défendant Buskirk, on the 27th day of June, 1895, appeared, 
and flled his answer to the motion for a rule, which was in the fol- 
lowing words, viz. : 

"Plea and Motion of Défendant Buskirk. 
"Henry C. King vs. M. B. Mullins et al. In Equity. 

"The défendant U. B. Buskirk cornes and says that this court ought 
not to take any further cognizance of the motion and proceedings for an 
alleged contempt against him upon the f ollowing grounds and for the 
reasons following: First. No order was ever made in said equity case by 
way of injunction or otherwise against this défendant, which he has in 
any wlse violated. Second. The so-called 'stipulation' on which the affldavit 
of M. F. Stiles was filed in this cause against the défendant Buskirk was 
not in writing, never signed, and that the court never made any order 
thereon. No order exists of record in said cause in relation thereto. Third. 
The only évidence of any; promise, agreement, or stipulation of the pnrport 
alleged in the affldavit of M. F. Stiles, flled in this cause, as a foundation 
for a rule against said Buskirk, is what was stated in open court, as said 
Buskirk understands, by his counsel and the counsel of the plaintiff, 
lïenry G. King, as to which, and the scope and extent thereof , the said 
plaintiff 's counsel, M. F. Stiles, and his agent, V. A. Wilder, disagree with 
the counsel of the said Buskirk himself, as shown by the written affldavits 
filed before this honorable court; so that in fact the basis of the proceedings 
against the said Buskirk is upon an oral proposition acceded to by ail par- 
ties, which was neyer reduced to writing and signed, and dépends upon 
the memory of the persons présent at the time the said proposition was 
made and agreed to in court. Fourth. The proceedings against respond- 
ent herein upon said motion for a rule therefore dépend, not upon a 
violation of any order of the court, but upon an alleged violation of a prom- 
ise or understanding, never reduced to writing, betvveen the parties by their 
counsel. Fifth. It is respectfully submitted that, in the absence of an order 
of the court in writing, which must exist as the basis of any action in the 
proceeding for contempt, it would be wholly unjust and contrary to the 
rules and practice of a court of equity and to the principles governing 
proceedings of a . criminal nature in the courts of the United States to 
proceed further with the proceedings herein against the said Buskirk as 
if he were on trial for an alleged contempt of the orders of the court.. 
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Slxth. It is respectfully objected that no order of injunctlon ever was in fact 
granted in eaid chancery cause; that, while there was a verbal under- 
standing between the counsel before the court, there was in fact no order 
of injunction granted by the court. Seventh. In the absence of an order 
of injunction granted bj the court, not of record in the cause, according to 
court's practice in such case, any action of the court so taken would not 
be a bar to any proper proceeding or any other proceeding which might be 
jurisdictional. Eighth. According to the law of the land there can be no 
such thing as a verbal decree or order of injunction as a part of the 
record of a court of chancery. Ninth. The affldavit filed by the said 
Buskirk fully and completely exonérâtes him from any alleged contempt 
even of any verbal order in said cause, and fully and distinctly explains 
each and every fact, circumstance, or thing tending to charge him with any 
violation of the alleged verbal order or understanding. Tenth. The said 
Buskirk respectfully moves the court to disiniss said proceedings upon the 
grounds alleged, and also for the reason that no rule has been issued and 
no issue has been made up, and no steps hâve been taken properly in the 
proceedings now pending against him according to the law of the land and 
the practice of this honorable court, and nothing done herein will be a bar 
to any future action the court might take according to the regular course." 

On the 28th day of June, 1895, the following order was made and 
entered of record, to-wit: 

"In the Circuit Court of the United States for the District of West 
Virginia, at Charleston, June 3rd, 1895. 
"Henry C. King vs. Uriah B. Buskirk and M. B. Mullins. In Equity. 

"This day this cause came on to be heard upon the MU of complaint of the 
said coniplainant, filed by him on the 31st day of May, praying an injunc- 
tion to restrain the défendants and each of them from cutting, haûling, 
selling, or in any manner trafticking in the timber upon the land claimed by 
the complainant and described in said bill of complaint. The counsel for 
both complainant and défendants being présent in open court, and hère 
agreeing and stipulating that the further hearing of this cause be had at 
Parkersburg on the 20th day of June, and that meanwhile the said de- 
fendants will eut no timber upon the lands described in said bill and the 
exhibit filed therewith and made part thereof. from the cutting of which 
the said complainant asks that they be restrained, it is ordered that this 
motion for an injunction be sent down for hearing at Parkersburg on the 
20th of June, and in the meanwhile, and until the further order of this 
court, the défendants be lifhibited and restrained from cutting any timber 
upon the land claimed by the complainant and set out in his said bill and 
the exhibit made a part thereof." 

This order was prepared on the 28th day of June, and then en- 
tered as a nunc pro tune order. And on the same day, to wit, on 
the 28th day of June, 1895, the following order was made and en- 
tered of record, to wit: 

"H. C. King vs. U. B. Buskirk and M. B. Mullins. In Equîty. 

"This day came the défendants, U. B. Buskirk and M. B. Mullins, and 
tendered their answer to the plalntiff's Mil, and the same is ordered to be 
filed, to which the complainant replies generally." 

On the said 28th day of June the court below awarded the rule 
against Buskirk, to which he appeared and filed his answer on the 
same day, which was in substance to the same effect as the answer 
he had filed the day before to the motion for a rule, and which we 
do not deem it necessary to again set forth. And at another day, 
1o wit, on the 29th day of June, 1895, the following order was made 
und entered of record in said cause, viz.: 
v.72F.no.l— 2 



18 FEDERAL REPORTER, Vol. 72. 

"Henry 0. King vs. Uriah B. Buskirk. 
"Upon a rule to show cause why the défendant should not be flned and at- 

tached for his contempt in violating an order of injunction heretofore 

awarded in the cause of Henry C. King against Uriah B. Buskirk and M. 

B. Mullins. In Equity. 

"ïhls cause came on this day to be heard upon the motion of the plaintiff, 
upon the affldavits flled and the oral testimony taken in said cause on 
behalf the plaintiff, upon the answer of the défendant filed to the rule 
in this cause, upon the affldavits of the défendant and others, and the oral 
testimony taken in said cause on behalf the défendant and in support of 
said answer, and it appearing to the court that since the order was made 
in that cause on the 3d day of June, 1895, the défendant has eut down and 
felled a large number of trees on the land in controversy in the action of 
éjectaient between the plaintiff!, Henry C. King, and the défendant, he is 
adjudged guilty of contempt in violating the order made on the 3d day of 
June, 1895, in the case of H. G. King v. U. B. Buskirk and M. B. Mullins, 
pending in this court. It is therefore ordered that the défendant be as- 
sessed and fined the sum of three hundred dollars for having violated the 
order of injunction heretofore issued in the case hereinabove referred to, 
and that the same be paid into the registry of this court. And it is fur- 
ther ordered that ail the costs arising upon the prosecution of this rule for 
contempt be paid by the said défendant, Buskirk, including attorney's 
fées, and that he stand committed to the custody of the marshal, to be by 
him confiued in the jail of Wood county until the fine herein assessed is 
paid and discharged." 

On the 15th day of July, 1895, the following order was made in said 
contempt proceedings, towit: 

"And now on this day the défendant, U. B. Buskirk, appearing in open 
court, and refusing to pay the fine and costs so assessed against him, it Is 
therefore ordered that he be committed to the jail of Wood county, West 
Virginia, until he pays the aforesaid fine and costs imposed against him, 
or until he is otherwise legally discharged from custody. And a copy of 
this order, delivered to the marshal of this district, shall be his warrant of 
authority to commit the défendant, U. B. Buskirk, to the jail of Wood 
county." 

Relative to the questions arising on said rule for contempt as to 
the directions given by the court for the préparation and entering of 
an order on the 3d day of June, 1895, in pursuance of the stipulations 
entered into between counsel for the plaintiff and the défendants to 
said chancery cause, there appears in the record a statement signed 
by the Hon. J. J. Jackson, the judge who presided during ail the 
time that such proceedings were had, which said statement was filed 
by him on the 5th day of August, 1895, and which will not be set 
forth herein, nor considered by us, for the reasons that will be here- 
after stàted. 

On the 16th day of July, 1895, said Buskirk, by counsel, presented 
to this court his pétition, alleging that he was unlawfully deprived 
and restrained of his liberty by virtue of said orders of the circuit 
court for the district of West Virginia, and praying a writ of habeas 
corpus ad subjiciendum, that his said illégal détention and imprison- 
ment might be inquired into; and also praying that a writ of cer- 
tiorari might be awarded requiring the clerk of said court to certify 
and send to the circuit court of appeals for the Fourth circuit a 
transcript of the record of said proceedings in contempt; where- 
upon it was ordered that said pétition be filed in the clerk's office 
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of this court, and that a rule issue from said office directed to A. 
D. Garden, marshal of the district of West Virginia, James R. Melien, 
his deputy, and to the jailer of Wood county, West Virginia, re- 
quiring them and each of them to appear before this court, at Rich- 
mond, Virginia, on the first day of the November term thereof, 1895, 
to show cause, if any they can, why the writ of habeas corpus as 
prayed for in said pétition should not issue. It was f urther ordered 
that the writ of certiorari issue as prayed for, and that said Buskirk 
be allowed to give bail before one of the commissioners of the cir- 
cuit court of the United States for the district of West Virginia in 
the sum of f 1,000, with good security, conditional that he make his 
Personal appearance before this court on the first day of said No- 
vember term, 1895, and submit to such order and judgment as this 
court should then make in the premises. The writ of certiorari was 
duly issued, and the transcript of the record of said proceedings was 
made and filed in this court as therein required. Due return was 
made to said rule by the marshal, his deputy, and the said jailer, by 
which it appears that said Buskirk had been taken into custody and 
held by them by virtue of said order of commitment and said judg- 
ment of the circuit court of the United States for the district of 
West Virginia, and that he was then at large under bail in pursu- 
ance of the order authorizing it, issued by this court. 

That the court below had jurisdiction of the suit in equity from 
which the proceedings in contempt originated is clear, and is not 
controverted by the petitioner. But it does not, therefore, neces- 
sarily follow that it had jurisdiction of the contempt proceedings. 
To us it seems equally as clear that the court below, in entertaining 
said proceedings, acted in excess of its jurisdiction. The authority of 
the courts of the United States to punish for contempt is deflned by 
section 725, Rev. St., which is a limitation upon the manner in which 
the power to punish for contempt shall be exercised. The section 
reads as follows, viz.: 

"The said courts shall hâve the power to Impose and admlnister ail nec- 
essary oaths, and to punish, by fine or imprisonment at the discrétion of 
the court, contempts of thelr authority; provided, that such power to pun- 
ish contempts shall not be construed to extend to any cases except the mis- 
behavlor of any person in their présence, or so near thereunto as to obstruct 
the administration of justice, the misbehavior of any of the offlcers of said 
courts In their officiai transactions, and the disobedlence or résistance by 
any such offlcer, or by any party, juror, witness or other person, to any 
lawful writ, process, order, rule, decree, or command of the said courts." 

This statute evidently limits the power of the courts of the United 
States — a power inhérent in ail courts, and required for the préser- 
vation of order in their proceedings, and necessary to the enforce- 
ment of their judgments — to punish for contempts. The power they 
at one time had quoad such matters was much greater than that 
they now hâve. By the seventeenth section of the judiciary act of 
1789 they had power to punish by fine or imprisonment, at the dis- 
crétion of said courts, "ail contempts of authority in any cause or 
hearing before the same." This power was exercised until the pas- 
sage of the act of March 2, 1831, entitled "An act declaratory of the 
law concerning contempts of court," which is now section 725, to 
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which référence has been made. The suprême court of the United 
States, in Ex parte Bobinson, 19 Wall. 505, 511, in construing this 
législation, says: 

"lt limits the power of thèse courts in this respect to three classes of 
cases: (1) Where there has been misbehavior of a person in the présence 
of the courts, or so near there to as to obstruct the administration of jus- 
tice; (2) where there has been misbehavior of any ofiicer of the courts in 
his officiai transactions; and (3) where there has been disobedience or ré- 
sistance by any ofiicer, party, juror, witness, or other person to any lawful 
writ, process, order, rule, decree, or command of the courts. As thus seen, 
the power of thèse courts in the punishment of contempts can only be ex- 
ercised to insure order and décorum in their présence, to secure faithful- 
ness on the part of their officers in their officiai transactions, and to enforce 
obédience to their lawful orders, judgments, and processes." 

Testing the record of this case in the court below by the rules so 
established, it will be found that said court had no jurisdiction of the 
proceeding against Buskirk for contempt. At the time the same 
was instituted there had not been issued by the court any writ, 
process, order, rule, decree, or command in the said chancery cause 
of King v. Buskirk and Mullins, to which the petitioner had or could 
hâve shown any disobedience or résistance whatever, as the record 
clearly shows. Indeed, the charge as flrst made seems to recognize 
this as true, and the affldavit flrst filed and the order flrst entered 
sets up the violation of a "stipulation" made in open court as the 
foundation of the proceedings for contempt. However reprehensible 
such conduct on the part of Buskirk may hâve been, — proceeding 
upon the theory that the charge was true, which he, however, de- 
nied in his answer, — it nevertheless did not cohstitute a contempt 
to the court or.its orders, and did not authorize any proceedings for 
a contempt under the provisions of the law as it then existed. A 
careful èxamination of the record shows that Buskirk had not beèn 
ordered to do or decreed not to do any act or thing in said chan- 
cery suit prior to the time he was proceeded against, fined, and com- 
mitted for contempt. Such being the case, the court had no juris- 
diction of said contempt proeeedings, and the rule should not hâve 
been granted. The court below, it is proper to say, acted upon the 
theory that the order made by it on the 28th day of June, 1895, — 
in which it is recited that the court, on the 3d day. of June, 1895, 
directed that in substance a restraining order issue as prayed for 
by the plaintiff, but which order in fact was not entered, not even 
prepared, — had the effectuas a nunc pro tune order, to make valid 
and binding on the défendants that which the court had intended to 
do or had ordered done on said 3d day of June. In this, we think, the 
court below was in error. The rule is now well established that 
nunc pro tune orders cannot operate to modify orders theretof ore 
made or to take the place of orders intended to be made but omitted. 
The courts can by such orders supply omissions in the record of what 
was actually done in the cause at a former time when it was under 
considération, and by mistake or neglect not entered in the clerk's 
minutes or the court's records; but where the court has omitted to 
make an order which it could hâve made, and in fact intended to 
make, it cannot subsequently make the same nunc pro tune, so as 
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to make it binding upon the parties to the suit from the date when 
it was so intended to hâve been entered; and especially is this so 
in matters relating to criminal proceedings and those involving rules 
for contempt. Hyde v. Curling, 10 Mo. 359; State v. Clark, 18 Mo. 
432; 1 Bish. Cr. Proc. § 1160; Bank v. Dudley, 2 Pet. 522; In re 
Wight, 134 U. S. 136, 10 Sup. Ct. 487; Bullitt Co. v. Washer, 130 
U. S. 142, 9 Sup. Ct. 499; Brignardello v. Gray, 1 Wall. 627; Nabers 
v. Meredith, 67 Ala. 333; In re Limerick, 18 Me. 183; Smith v. Hood, 
25 Pa. St. 218. In our opinion, the statement filed by Judge Jack- 
son, to which référence has been made, is not part of the record of 
the contempt proceedings, and therefore cannot be considered by 
us on the hearing of this pétition. The rule granted by this court 
on the pétition for habeas corpus, as well as its order for the writ 
of certiorari, was awarded on the 16th day of July, 1895, while the 
certiûcate of the judge, relating to the facts concerning the ques- 
tion whether the court directed an order to be prepared and en- 
tered on the 3d day of June, 1895, in pursuance of the stipulation 
entered into by counsel in said chancery cause, was not filed therein 
until the 5th day of August, 1895. This was some time after the 
petitioner had been adjudged guilty of contempt, and 20 days after 
the said proceedings had been directed certified to this court. Surely 
the proceedings had in said chancery cause, after the rendition of 
the judgment against petitioner, cannot be used as part of the record 
to his préjudice, on the hearing of the pétition which involves the 
correctness and validity of that judgment. After a cause has been 
removed by appeal, writ of error, or certiorari, to this court, it is 
beyond the control of the court or of any judge thereof from which 
it was so removed, until it has been dulv heard and remitted to the 
jurisdiction from whence it came. 

In the case of Génères v. Bonnemer, 7 Wall. 564, Mr. Justice Mil- 
ler, delivering the opinion of the court, said : 

"To permit the judge to make a statement of the facts on which the case 
shall be heard hère, after the case is removed to this court by the service of 
the writ of error, or even after it is issued, would place the rights of parties 
who hâve judgments of record entirely in the power of the judge, without 
hearing and without remedy. The statement of facts, filed without consent 
of the parties, must be treated as a nullity." 

See, also, Flanders v. Tweed, 9 Wall. 425; Muller v. Ehlers, 91 
U. S. 249. 

In the light of récent décisions of the suprême court of the United 
States, it is no longer an open question that, if the court whose ac- 
tion is complained of had no authority to pass the sentence im- 
posed, the same is therefore void for the reason that the court acted 
without jurisdiction; and, further, that in such cases the party seek- 
ing relief may be discharged on habeas corpus. Ex parte Terry, 128 
U. S. 289, 9 Sup. Ct. 77; In re Coy, 127 U. S. 731, 8 Sup. Ct. 1263; 
Ex parte Harding, 120 U. S. 782, 7 Sup. Ct. 780; In re Ayers, 123 
U. S. 443, 8 Sup. Ct. 164; In re Swan, 150 U. S. 637, 14 Sup. Ct. 225. 
The proceedings of a court which has acted in excess of its jurisdic- 
tion, are void, — as much so as are the proceedings of a court which has 
acted without jurisdiction. In either case its order of commit- 



22 FEDEBAL BEPOKTEK, Vol. 72. 

ment is a nullity, and the party prejudiced may be dischar ged upon 
a writ of habeas corpus. Ex parte Reed, 100 U. S. 13; Ex parte 
Clarke, Id. 399; Ex parte Rowland, 104 U. S. 604; Ex parte Curtis, 
106 U. g. 371, 1 Sup. Ct. 381; Ex parte Fisk, 113 U. S. 713, 5 Sup. 
Ct. 724; Ex parte Wilson, 114 U. S. 417, 5 Sup. Ot. 935. This in no 
wise eonflicts with the well established and universally recognized 
rule that the writ of habeas corpus cannot be made to serve the 
purpose of an appeal or writ of error. Ex parte Watkins, 3 Pet. 191; 
Ex parte Parks, 93 U. S. 18; Ex parte Yarbrough, 110 U. S. 651, 
4 Sup. Ot. 152; In re Swan, supra. In cases where no writ of error 
lies, or where an appeal is not permitted, and the petitioner is in 
custody under a void judgment, an appellate court, or any judge 
thereof, may award the writ of habeas corpus, and the party should 
be discharged. Ex parte Parks, supra; Lau Ow Bew v. U. S., 144 
U. S. 47, 12 Sup. Ct. 517; In re Tyler, 149 U. S. 180, 13 Sup. Ct. 
785. There can be no question as to the power of this court to issue 
the writ of habeas corpus, and of its duty, in cases like the one we 
now consider, to do so. Ex parte Yerger, 8 Wall. 95; In re Boyd, 
1 C. C. A. 156, 49 Fed. 48, and 4 U. S. App. 73; Act March 3, 1891 
(26 gtat. 829, § 12). 

It follows from what we hâve said that the judgment for con- 
tempt rendered against the petitioner is void, that he should be dis- 
charged from the commitment by virtue of which he is held, and that 
the writ of habeas corpus should issue; and it is so ordered. 



BUSKIRK et al. v. KING. 

(Circuit Court of Appeals, Fourth Circuit. February 4, 1896.) 

No. 144. 

1. Appeaï.— Injunction— Restraining Waste Pending Ejectment. 

Pending an éjectaient, suit was brought to enjoin the défendant from 
cutting timber. The answer to the bill averred that défendant expected, 
on the trial in ejectment, to rely on a forfeiture of piaintiff's title for 
nonpayment of taxes, and to show outstanding title in the state; but It 
made no allégations properly presenting the question of forfeiture to the 
equity court, there being no statement for what years the land was not 
entered for taxation, or for what years, or in what counties, it was delin- 
quent and forfeited. held that, as the question of forfeiture was not prop- 
erly presented, and was evidently not considered by the court below be- 
fore granting the injunction, it would not be considered on au appeal. 

2. Issuance op Injunction. 

Where an injunction is sought merely to préserve the status quo pend- 
ing an action of ejectment by restraining défendant from cutting timber, 
complainant is not required to make out such a case as will entitle him 
to a decree on final hearing, and it may happen that an injunction is 
properly granted, although the ultimate relief sought is finally denied. 
8. Same. 

If the mischief complained of is irrémédiable, and flestroys the sub- 
stance of the property, as in the case of cutting of timber and extracting 
ores, an injunction will issue in order that the property may be preserved 
from destruction during such time as may be necessary to try the title 
at law. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of West Virginia. 
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John A. Hutchinson and W. P. Hubbard (Z. T. Vinson, on the 
brief), for appellants. 

Maynard F. Stiles and E. L. Buttrick, for appellee. 

Before GOFP and SIMONTON, Circuit Judges, and BRAWLEY, 

District Judge. 

GrOFF, Circuit Judge. ïhis is an appeal from an interlocutory 
decree by which an injunction was granted. The appellee, Henry 
C. King, claiming to be the owner of a tract of 500,000 acres of land, 
a part of which was said to be located in the state of West Vir- 
ginia, instituted his action of ejectment in the circuit court of the 
United States for the district of West Virginia against U. B. Bus- 
kirk and M. B. Mullins, who, it was charged, were in possession of 
a certain portion of said land. The action of ejectment was pend- 
ing and undetermined when King tendered to the court his bill 
of complaint against Buskirk and Mullins, in which he claimed 
that he was entitled to the protection of the court on its equity 
side during the pendency of said action at law, and in which he 
charged that sar} parties were in possessi-m of the land, and were 
preparing to eut and remove large quantifies of valuable timber from 
the same; the prayer of the bill being that they be restrained by in- 
junction from committing waste, or doing any act which would make 
the land less valuable, until the trial of the action of ejectment. 
The bill sets out the title of King to the tract of land mentioned, 
alleging that by patent dated June 23, 1795, the commonwealth of 
Virginia granted the same to one Robert Morris, and that by sub- 
séquent conveyances — ail of which are set forth with particularity, 
but it is not deemed necessary to describe them hère — the title to 
said land was regularly and duly vested in him. It is set forth in 
the bill that the part of such land claimed and held by the de- 
fendants is heavily timbered; that because thereof it was purchased 
by the plaintiff, who had expended large sums of money in ac- 
quiring it, and in préparations for utilizing and marketing the tim- 
ber, which, it is alleged, constitutes its chief value, and which de- 
fendants were then cutting and removing against the remonstrance 
of King, of whose title to the said land they were fully advised. 
The motion for an injunction was passed upon by the court below 
on the 3d day of July, 1895, the court considering the bill and ex- 
hibits, the answer and exhibits, the affldavits flled by the plaintiff, 
and the affldavits and dépositions taken and flled by the défendants. 
The answer denied plaintiff s title, set up that the land claimed by 
and in possession of the défendants was not located within the 
boundaries of the grant to Morris, and alleged in gênerai terms the 
forfeiture of the plaintiff's title, and an outstanding title in the state 
of West Virginia on account of such forfeiture. It also claimed title 
to said land in Mullins by conveyance from one L. D. Chambers and 
otherwise, not required to be now set forth, admitted the cutting 
and removing of the timber, and insisted on défendants' right to do 
so ; the défendant Buskirk alleging that he was the owner of the tim- 
ber by purchase from Mullins. The court below granted the in- 
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junction as prayed for by the plaintiff, and from such decree the 
défendants appealed. 

In disposing of the questions raised by the assignments of error, 
we do not think it proper to décide in this suit, at least on this ap- 
peal, those presented by counsel for appellants relating to the iden- 
tity and forfeiture of the land in controversy. The record, as made 
below, does not fully présent them; nor were they, if we may judge 
from the pleadings and testimony, relied upon by counsel when the 
motion for the injunction was under considération, and the court 
below evidently intended that they should be examined into and 
decided during the trial of the ejectment. The exhibits filed with 
the bill and answer show, as to the matter of identity, a contention 
about which there is an évident conflict in the testimony, which 
makes it peculiarly fit that ail questions connected therewith should 
be submitted to the décision of a jury. While we think that the 
court to which an application for an injunction is made in cases 
similar to this, in which the plaintiff's title is drawn in question, should 
consider the matter of forfeiture when the saine is properly pleaded, 
and refuse the restraining order when it appears that the title un- 
der which the plaintiff claims has been in fact forfeited, and while 
we do not intend to say that this court will not, on a record fairly 
presenting it, détermine that question, still we are compelled to rule 
that the case as made below did not authorize that court to pass 
upon, and will not justify us in now deciding, the questions re- 
lating to the forfeiture of the plaintiff's title. The défendants, in 
their answer, say that they expect to rely on, plead, and prove the 
forfeiture of the plaintiff's title, and show the outstanding title in 
the state of West Virginia, upon the trial of the action of eject- 
ment. While the matter was thus referred to, it is évident that it 
was not intended to be fully presented at that time, and that it was 
not considered nor disposed of by the court below. The fact is that 
there is no such allégation in the answer, bearing upon said ques- 
tion, properly presenting it as a matter of défense for the consid- 
ération of the court, it not being stated for what years the land was 
not entered for taxation, nor for what years, or in what counties, 
it was delinquent and forfeited. This was likely owing to the fact 
that ail of said matters were to be fully presented and decided at 
the trial of the action at law, which was expected to take place, as 
is shown by the order of the court then made, within a f ew days af ter 
the answer was filed. Before leaving this question, we deem it 
proper to say that if the plaintiff's title was forfeited at the time 
he filed his bill and made the motion for an injunction, he then 
had not even a prima facie case, and would not hâve been entitled to 
the relief for which he prayed; and we hâve no doubt but that the 
court below, under such circumstances, — the forfeiture having been 
properly pleaded and proved, — would hâve refused it. 

We now corne to consider the assignment of error that, in sub- 
stance, the court below erred in granting the injunction, independent 
of the questions we hâve just referred to. In doing this we must 
keep in mind that courts of equity are not to be regarded as in any 
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manner forestalling the final action of courts of law on the questions 
involved when they grant the temporary relief afEorded by inter- 
locutory injunctions. In doing so they simply adjudge that the 
plaintif): présents such a case as justifies the court in preserving the 
•status quo until a court of law has had an opportunity, with ail the 
facts before it, and with the assistance of a jury, of determining the 
real merits of the controversy. In such matters the plaintiff is not 
required to make out such a case as will entitle him to a decree in 
his favor on anal hearing, and it sometimes happens that he ulti- 
mately fails to secure the relief asked for, while, nevertheless, the 
granting of the preliminary injunction was eminently proper. The 
légal rights of the parties are not decided by the courts of equity, 
but the property in issue is guarded until those rights hâve been 
ascertained by the tribunal established for that purpose. And this 
is particularly so in cases where the value of the property in dispute 
consists of timber standing on the land, or in minerais under it. 
In such instances, where both or several différent parties claim title 
to the property in controversy, it is not uncommon to restrain them 
ail from the cutting of timber or the removal of minerais, for the 
reason that, if it is permitted, it will resuit in injury to the rights and 
interests of the true owner. Like bills of quia timet, injunctions in 
such cases are in the nature of writs of prévention, intended to ac- 
complish the ends of precautionary justice. While it is true that 
under the ancient rules of courts of equity parties were left to their 
légal remédies in cases of trespass, it is equally true that at this time 
the practice prevails of allowing injunctions in such cases where 
the injury is irréparable. The true foundation of this jurisdiction 
is the probability of permanent injury to the property in dispute, the 
inadequacy of pecuniary compensation, and the prévention of a 
multiplicity of suits. If the mischief complained of is irrémédiable, 
and destroys the substance of the property, such as the cutting of 
timber, the mining of minerais, and the extracting of ores, an in- 
junction restraining such acts will issue, in order that the property 
may be preserved from destruction during such time as may be nec- 
essary to try the title at law. This practice is now well established in 
the courts of the United States, as also in those of a number of the 
states. As showing the rule and the necessity for it, as also the 
reasons for applying it to cases like the one now before us, the fol- 
lowing authorities are cited, viz.: U. S. v. Gear, 3 How. 120; Er- 
hardt v. Boaro, 113 U. S. 537, 5 Sup. Ct. 565; Burnley V. Cook, 13 
Tex. 586; Jérôme v. Ross, 7 Johns. Ch. 315; Bonaparte v. Eailroad 
Co., 1 Baldw. 231, Ped. Cas. No. 1,617; Hanson v. Gardiner, 7 Ves. 
(Sumn. Ed.) 305; Attorney General v. Norwood, 1 Bland, 581; Ingra- 
ham v. Dunnell, 5 Metc. (Mass.) 126; Story, Eq. Jur. §§ 863, 925, 
926, 929, 948, 956; Bracken v. Preston, 1 Pin. 584; Bird v. Railroad 
Co., 8 Rich. Eq. 46; Kane v. Vandenburgh, 1 Johns. Ch. 11; Wood 
v. Braxton, 54 Fed. 1005; Mining Co. v. Premont, 7 Cal. 317; Kinsler 
v. Clarke, 2 Hill, Eq. 618; Livingston v. Livingston, 6 Johns. Ch. 
499; High, Inj. § 671. 

It follows that the decree appealed from must be affirmed, and it 
is so ordered. 
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FARMERS* LÔAN & TRUST 00. v. NORTHERN PAC. R. CO. et al. 

(Circuit Courts, B. D. Wisconsiu, W. D. Wisconsin, N. D. Illinois, S. D. New 

Tork, D. Minnesota, D. North Dakota, D. Montana, D. Idaho, 

D. Washington, D. Oregon. January 26, 1896.) 

Railboad Receivers — Ancillary Appointaient — Court of Primary JURIS- 
DICTION— COMITY. 

A créditera' bill, by the Farmers' Loan & Trust Company and other 
creditors, was flled against the Northern Pacific Railroad Company in 
the circuit court of the United States for the Eastern district of Wiscon- 
sin. The bill alleged that the railroad company had property in that dis- 
trict, and at the time it was operating the Wisconsin Central Lines 
within that district, which Unes were subject to the Northern Pacific 
mortgages. That court appointed receivers, as prayed by said bill, and 
the appointaient was consented to by the railroad company. Imme- 
diately afterwards similar bills were filed in other United States circuit 
courts in which the Northern Pacific Railroad Company had property. 
AU thèse other courts, under the rule of comity, appointed the same re- 
ceivers, as ancillary to the appointaient in the Eastern district of Wis- 
consin. After the receivers had operated the Northern Pacific road, in- 
cluding leased Unes in Wisconsin, about a month, the lease was canceled 
by the lessor, for nonpayment of rent, and the leased Unes turned back 
to the Wisconsin Central Company. Shortly afterwards the Farmers' 
Loan & Trust Company filed in the same court a bill to foreclose mort- 
gages on the Northern Pacific Railroad, and this suit was Consolidated 
with the first suit, and the same receivers appointed. Like foreclosure 
suits were brought in each of the other circuit courts, on ancillary bills 
of foreclosure, and the same receivers appointed in each court. The 
administration of the property continued for about two years under the 
circuit court for the Eastern district of Wisconsin, and with the consent 
of ail parties to the suit. The jurisdiction of that court had never been 
objected to or challenged in that court. In August, 1895, the railroad 
company flled an affldavit in the ancillary suit pending in the circuit 
court for the district of Washington, and asked to hâve the order appoint- 
ing receivers made in that court vacated. The ground alleged was that 
the railroad company had no railroad or property situated in the Eastern 
district of Wisconsin, and it was therefore claimed that the latter court 
had no jurisdiction, and other courts were not bound, under the rule of 
comity, to recognize its primacy and administer the estate as ancillary 
courts. It was held, after argument, in the circuit court for the district 
of Washington, that the said circuit court for the Eastern district of 
Wisconsin had no jurisdiction, and the court in Washington was bound 
to administer that part of the property lying within its territory in an 
independent manner. The circuit court for Washington therefore ap- 
pointed its own receiver, and removed the receivers theretofore acting. 
Similar orders were made in the United States circuit courts for Oregon, 
Idaho, and Montana, each of thèse courts appointing its own independ- 
ent receivers. Held, — overruling Farmers' Loan & Trust Co. v. Northern 
Pac. R. Co. (Cir. Ct. Wash.) 69 Fed. 871,— that the circuit court for the 
Eastern district of Wisconsin should be regarded as the court of pri- 
mary jurisdiction, and that the proceedings in ail other courts should 
be ancillary in character, and in aid of the proceedings in the court of 
primary administration. 

This action being pending in the following circuit courts of the 
United States, to wit, for the Eastern district of Wisconsin, the West- 
ern district of Wisconsin, the Northern district of Illinois, the South- 
ern district of New York, the district of Minnesota, the district of 
North Dakota, the district of Montana, the district of Idaho, the dis- 
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trict of Washington, and the district of Oregon, to foreclose certain 
mortgages on property of the Northern Pacific Eailroad Company, in 
each of which districts the company had property, the following péti- 
tion was filed in each of said courts, viz. : 

To the Honorable, the Judges of said Court: The joint pétition of the 
Farmers' Loan & Trust Company and the Northern Pacific Railroad Company 
respectfully shows: 

(1) The Northern Pacific Railroad Company is a corporation duly organized 
and existing under the act of congress approved July 2, 18(54, to which réf- 
érence is hereby made, and which défendant, pursuant to due authority in 
that behalf, on August 15, 1893, had constructed, and did then own and oper- 
ate, a line of railroad from Ashland, Wisconsin, to Portland, Oregon, and 
Tacoma, Washington, more than 2,000 miles in length, with branches in the 
states of Minnesota, North Dakota, Montana, Idaho, Washington, and Oregon, 
aggregating, also, more than 2,000 miles in length. The land grant of said 
company, of which it yet holds about 38,400,000 acres, is situated in the 
states last above named. On April 1, 1890, said Northern Pacific Railroad 
Company leased the Unes of railroad of the Wisconsin Central Railroad Com- 
pany and the Wisconsin Central Company, hereinafter called the "Wisconsin 
Lines," extending from a point of connection with its Unes at St. Paul and 
Ashland to Milwaukee and Chicago, and on August 15, 1893, operated said 
Unes under said lease. 

(2) On August 15, 1893, the Northern Pacific Railroad was insolvent, and 
P. B. Winston and others filed a creditors' bill against the said company in 
the circuit court of the United States for the Eastern district of Wisconsin; 
and thereupon Henry C. Payne, Thomas F. Oakes, and Henry C. Rouse were 
appointed receivers of ail of the property of the said company by that court, 
and immediately thereafter the same persons were likewise appointed such re- 
ceivers in the various judicial districts through which the railroad extends, 
and In which it had property, and in the following order in point of time, 
to wit: On the 15th day of August, 1893, and after the court for the Eastern 
district of Wisconsin had made such appointment as aforesaid, in the circuit 
courts for the Southern district of New York and for the districts of Minne- 
sota and North Dakota; on the 17th day of August, 1893, in the circuit courts 
for the districts of Montana, Oregon, Western Wisconsin, and Washington; 
on the 18th day of August, 1893, in the circuit court for the district of Idaho; 
and on the 24th day of August, 1893, in the circuit court for the Western dis- 
trict of Michigan. 

(3) The bill filed in the Eastern district of Wisconsin averred, inter alla, 
"that part of the Northern Pacific Railroad is located in the district embraced 
within the jurisdiction of this court"; and the bills filed in ail other districts 
averred, inter alia, "that part of the Northern Pacific Railroad is located with- 
in the Eastern district of Wisconsin." Said bills also averred the fact that 
Messrs. Oakes, Rouse, and Payne had been appointed receivers of the North- 
ern Pacific Railroad Company by the circuit court of the United States for 
the Eastern district of Wisconsin. Upon the filing of said bills in the said 
several districts, respectively, the United States circuit courts thereof ap- 
pointed said Oakes, Rouse, and Payne receivers of ail the property of the 
Northern Pacific Railroad Company, by orders exactly similar to the order 
made by the circuit court of the United States for the Eastern district of 
Wisconsin; and each and ail of said orders were, in form, original orders, and 
each contained direction to the said Oakes, Rouse, and Payne, receivers there- 
by appointed, to report and account to the court making the same, and each 
was made on consent of défendant railroad company. 

(4) Thereafter, and upon September 26, 1893, after due proceedings had, 
the circuit court of the United States for the Eastern district of Wisconsin 
ordered the said receivers to surrender to the companies owning the same 
the Wisconsin Lines above mentioned, and the same were, at midnight of 
that day, in fact so surrendered; the court, by its order, reserving authority 
over the same as in said order expressed, référence to which is hereby made. 

(5) On October 18, 1893, the Farmers' Loan & Trust Company, the trustée 
named in mortgages made to it by the said Northern Pacific Railroad 



28 FEDERAL EEPOKTER, Vol. 72. 

Company, to wit, the gênerai second mortgage, dated November 20, 1883, the 
gênerai third mortgage, dated December 1, 1887, and the Consolidated mort- 
gage, dated December 2, 1889, flled in the circuit court of the United States 
for the Eastern district of Wisconsin a bill to foreclose those mortgages, and 
thereupon said circuit court for the Eastern district of Wisconsin, by its 
order, extended the appointaient of said receivers to the said foreclosure 
suit, and Consolidated the said suit with the cause then pending under the 
creditors' bill flled August 15, 1893, as aforesaid. 

(6) Like foreclosure bille, containing the saine allégations, were forthwith 
flled in the United States circuit courts for the following named districts, 
and on the following dates, respectively, each court appointing the saine re- 
ceivers, namely: On the 25th day of October, 181)3, in the United States cir- 
cuit courts for the districts of North Dakota, Western Wisconsin, and West- 
ern Michigan; on the 28th day of October, 1893, in the United States circuit 
court for the district of Oregon; on the 30th day of October, 1893, in the 
United States circuit courts for the districts of Montana and Washington; 
and on the lst day of November, 1893, in the United States circuit court for 
the district of Idaho. A like foreclosure bill was flled in the United States 
circuit court for the district of Minnesota, November 14, 1893, and said court 
made the order appointing the same receivers, but denied the motion to con- 
solidate, and dismissed the creditors' bill. In the United States circuit court 
for the Southern district of New York, such foreclosure bill was flled August 
5, 1895. AH said foreclosure bills averred the jurisdiction of the circuit court 
of the United States for the Eastern district of Wisconsin, and the fact of 
appointment of said Oakes, Rouse, and Payne as receivers by said court, and 
said receivers were made défendants therein. 

(7) The Northern Pacific Railroad Company appeared in said cause, and 
demurred to said foreclosure bill, and thereafter the cause was so proeeeded 
in that ail direction and advice was applied for, by said receivers, to the cir- 
cuit court of the United States for the Eastern district of Wisconsin, and they 
flled their aceounts with it, and ail orders with respect to the administration 
of said trust were made by that court; and said circuit court of the United 
States for the Eastern District of Wisconsin was in fact treated by the courts 
and the parties as the court of original and primary jurisdiction in the cause, 
and the proceedings in the other courts respecting the same, as ancillary pro- 
eeedings, until about August 7, 1895, as hereinafter stated. 

(8) On or about August 7, 1895, the Northern Pacific Railroad Company flled 
in the circuit court of the United States for the district of Washington a mo- 
tion to vacate the appointment of said receivers, and for the appointment of 
others in their places, and in support thereof flled an aflidavit, copy of the 
first, second, and third paragraphs whereof are hereto appended. Said afli- 
davit also contained certain charges against said receivers, in respect to the 
method of their appointment and their administration of their trust, not neces- 
sary to be now considered. Petitioners pray that said aflidavit may be taken 
as part hereof, as though herein set out at length. 

(9) Upon the flling of the said motion and aflidavit, and on the motion of 
said Oakes, Rouse, and Payne, receivers as aforesaid, the United States cir- 
cuit court of Washington made an order permitting them to plead, answer, 
or demur to said motion and aflidavit in respect to the question of the juris- 
diction only, and thereafter said receivers flled an answer, copy whereof is 
hereto appended. Petitioners pray that said answer may be taken as part 
hereof, as though herein set out at length. 

(10) Said motion, aflidavit, and answer came on to be heard before Hon. 
William B. Gilbert, Circuit Judge, and Hon. C. H. Hanford, District Judge, 
in the circuit court of the United States for the district of Washington, at 
Seattle, on August 22, 23, and 24, and was argued by counsel, and thereafter 
opinions were, by said judges, flled, copies whereof are hereto appended; and 
on September 2, 1895, an order was made by said court that said Oakes, 
Rouse, and Payne, receivers as aforesaid, on or before October 2, 1895, plead, 
answer, or demur to the charges in said aflidavit contained, and file their 
aceounts in said court, and enter bond, with sureties, as receivers therein. 

(11) Thereafter said Thomas F. Oakes, Henry C. Rouse, and Henry C. 
Payne, receivers as aforesaid, flled their résignations as such receivers with 
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the circuit court of the United States for the Eastern district of Wisconsin, 
and on September 27, 1895, that court accepted the same, and appointed Ed- 
ward H. McHenry and Frank G. Bigelow receivers of the Northern Pacific 
Railroad Company; and such persons hâve since been appointed such re- 
ceivers by the circuit courts of the United States for the Eastem district of 
Wisconsin, the Northern district of Illinois, the district of Minnesota, and 
the district of North Dakota, with direction to report and account to the 
United States circuit court for the Eastern district of Wisconsin. 

(12) On October 2, 1895, the day by which the said receivers had been or- 
dered to answer, give bond to, and file accounts with the circuit court of the 
United States for the district of Washington, that court removed said re- 
ceivers, for noncompliance with said order, and appointed Andrew F. Bur- 
leigh receiver of said Northern Pacific Railroad Company; and since that 
time the United States circuit courts for the districts of Oregon and Idaho 
hâve also accepted the résignations of said Oakes, liouse, and Payne, and 
appointed said Andrew F. Burleigh receiver as aforesaid, with direction to 
report and account to the United States circuit court for the district of Wash- 
ington. On October 7, 1895, the circuit court of the United States for the 
district of Montana appointed said Andrew F. Burleigh, Edward L. Bonner, 
and James H. Mills receivers of the Northern Pacific Railroad Company, with 
direction to account and report to that court. 

(13) On or about October 2, 1895, the résignations of the said Oakes, Rouse, 
and Payne were filed with the circuit court of the United States for the 
Southern district of New York, and motion made for the acceptance thereof, 
and the appointaient of others in their places, which motion bas been from 
time to time adjourned, the court expressing a désire to await a unity of 
action in the other circuits. Thus said Oakes, Rouse, and Payne continue to 
be such receivers in said district. 

(14) Your petitioner the Farmers' Loan & Trust Company, trustée, for the 
purpose of obtaining a unity of receivership of the whole System, lias, by its 
président and counsel, recently visited Judge Jenkins, at Chicago, Judge 
Sanborn, at St. Paul, Judge Thomas, at Fargo, Judge Knowles, at Helena, 
Judge Hanford, at Walla Walla, and Judge Gilbert, at Portland; and counsel 
for the company and counsel for rhe reorganization committee, representing 
a large number of second, third, and Consolidated mortgage bonds, hâve also, 
for the same purpose, recently visited Judge Jenkins and Judges Sanborn and 
Gilbert; and counsel for your petitioner the trust company bas also, since 
said visit, sought to obtain a conférence of Judges Jenkins, Sanborn, and 
Gilbert, for the same purpose, but bas determined that such conférence is 
not practicable; and such Personal application, as aforesaid, on the part 
of the trustée and of the said various counsel, has not produced the resuit de- 
sired. 

(15) Your petitioners pray that. ail and singular, the bills, orders, opin- 
ions, and proceedings hereinbefore recited or mentioned, and ail of which 
hâve been printed, and are in possession of counsel concerned in this cause, 
shall be deemed and taken as part of this pétition, as though fully and at 
length set forth herein. 

Wherefore, and further showing unto your honors that the Northern Pa- 
cific Railroad Company was chartered, and the construction thereof aided, 
by congress of the United States, as and for a continuous Une of railroad for 
the transportation of freight and passengers from Lake Superior to Puget 
Sound, and that the purposes for which it was so chartered and aided, the 
welfare of the large population dépendent upon it for means of transporta- 
tion, the security of its creditors, and the rights of its shareholders, require 
that it should be operated as an entirety, and that such opération is impos- 
sible under the four sets of receivers now having custody, each, of part of 
its railroad and property. 

Your petitioners pray (1) That your honorable court will be pleased to 
make such order in the premises as will secure the opération as an entirety 
of the property of the Northern Pacific Railroad Company covered by the 
mortgages under which your petitioner the Farmers' Loan & Trust Com- 
pany is trustée. (2) That your honorable court will make such further order 
in the premises as to your honors may seem meet. 
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The facts of the case, and the relief requested, are sufficiently stated 
in the foregoing pétition. Under a written stipulation signed by 
each party to the suit, thèse pétitions were heard before Associate 
Justices Field, Harlan, Brewer, and Brown, of the suprême court, sit- 
ting as circuit justices, and being assigned, by order of the suprême 
court, to the Ninth, Seventh, Eighth, and Second circuits, respectively. 
For convenience of the judges and counsel, and on written stipulation 
of ail the parties in the suit, the pétitions were heard before ail the 
said justices, sitting together, in Washington, and were argued by 
counsel. 

Af ter considering the case the justices signed and flled in the circuit 
courts of each circuit the following order: 

The Farmers' Loan & Trust Co. vs. Northern Pacific Eailroad Com- 
pany. District of . 

It is ordered that, in respect td the proceedings now being carried 
on for the foreclosure of mortgages on the Northern Pacific Eailroad 
Company, the circuit court for the Eastern district of Wisconsin be 
regarded as the court of primary administration, and that the proceed- 
ings in this court will be ancillary in their character, and in aid of 
the proceedings in the court of primary administration. But this 
court reserves the right at any time, upon the application of any per- 
son or persons interested, or upon its own motion, to make such or- 
der s and decrees as to it shall seem just for the protection of the créd- 
itera of the railroad company residing within its jurisdiction. 

Herbert B. Turner, John C. Spooner, and Joseph H. Choate, for 
complainant Farmers' Loan & Trust Co. 

Silas W. Pettit, for défendant Northern Pac. E. Co. 

Mr. Cardozo, for second mortgage bondholders' committee. 

Before FIELD, HAELAN, BEEWEE, and BEOWN, Circuit Jus- 
tices. 

At the same time the justices flled the following opinions: 

The parties in the above causes, namely, the Farmers' Loan & Trust 
Company, the Northern Pacific Eailroad Company, the second mort- 
gage bondholders, represented by Johnston Livingston, chairman, and 
the reorganization committee of bondholders, represented by E. D. 
Adams, chairman, hâve presented to us a pétition setting forth the 
gênerai history of thèse causes, and asking that such order be made in 
the respective circuits to which we are assigned as will secure the op- 
ération as an entirety of the property of the railroad company covered 
by the mortgages in which the Farmers' Loan & Trust Company is 
trustée, and such other orders in the premises as to us shall seem 
meet. And said application has been heard by us in chambers of the 
city of Washington, under an agreement in writing between said par- 
ties that we should do so. 

We are of opinion that proceedings to foreclose a mortgage placed 
by a railroad company upon its lines extending through more than 
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one district should, to the end that the mortgaged property may be 
effectively administered, be commenced in the circuit court of the dis- 
trict in "which thé principal operating offices are situated, and in 
which there is some material part of the railroad embraced by the 
mortgage; that such court should be the court of primary jurisdic- 
tion and of principal decree, and the administration of the property 
in the circuit courts of other districts should be ancillary thereto. 
But in view of what has transpired in thèse foreclosure proceedings, — 
especially in view of the fact that a portion of the Une of road owned 
by the Northern Pacific Railroad Company was and is within the state 
of Wisconsin, and that at the time of the flling of the creditors' bill 
(in which the trustée in the mortgage was a coplaintiff) the Northern 
Pacific Railroad Company was operating its road through the Eastern 
district of Wisconsin, although that part of its line so operated be- 
longed to another company, and was under lease to the Northern Pa- 
cific Railroad Company for ninety-nine years, — and in view of the fur- 
ther fact that the railroad company entered its appearance, and as- 
sented to the act of the circuit court for the Eastern district of Wis- 
consin in taking jurisdiction, and as such exercise of jurisdiction 
has been recognized by the circuit court in every district along the 
line of the Northern Pacific Railroad, and by ail parties, for the 
space of about two years, during which time many orders in the course 
of administration hâve been entered, we are of opinion that the circuit 
court for the Eastern district of Wisconsin has jurisdiction to pro- 
ceed to a decree of foreclosure which will bind the mortgagor com- 
pany and the mortgaged property, and ought, theref ore, to be recog- 
nized by the circuit courts of every district along the line of the road 
as the court of primary jurisdiction; and that proceedings in the lat- 
ter court, while protecting the rights of local creditors, should be an- 
cillary in their character, and subordinate to the proceedings in the 
court of primary jurisdiction. In expressing thèse views, we are not 
to be understood as passing upon the proposition advanced in argu- 
ment, but not necessary to be hère considered, that it is compétent 
for a circuit court of the United States, by consent of parties, to f ore- 
close the mortgage of a railroad, no part of which is within the terri- 
torial jurisdiction of such court. 

BROWN, Circuit Justice. In view of the doubts suggested regard- 
ing the jurisdiction of the circuit court of the United States for the 
Eastern district of Wisconsin to foreclose the mortgage in thîs case, 
and of the further fact that the business offices of this company hâve 
been, and still are, at St. Paul, I think the circuit court for the dis- 
trict of Minnesota should be treated as the court of primary jurisdic- 
tion, and that we should also assume the appointment of receivers. 
But, as the whole object of the hearing before the justices as- 
signed to the four circuits in which the property of the road is located 
is to secure harmony of action, I hâve concluded to waive my personal 
views, in déférence to the opinion of my brethren, and to accède to 
the récognition of the circuit court for the Eastern district of Wis- 
consin as the court of primary jurisdiction. 
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MOONEY et al. v. BUFORD & GEORGE MANUF'G CO. et al. 
(Circuit Court of Appeals, Seventh Circuit. February 8, 1896.) 

No. 250. 

1. Fokeign Insubance Companies— Service of Process— Jukisdiction. 

The Indiana statute of 1883 makes it unlawful for any foreign Insur- 
ance company to do business in that state until it bas fiied with the au- 
ditor of state a copy of a resolution of its directors consenting that, "in 
any suit against the company," process may be served on any of its 
agents in the state, "with like effect as if such company was chartered, 
organlzed or incorporated in the state," and further agreeing that such 
service may be made "while any liability remains outstanding against 
such company in the state." Burns' Rev. St. Ind. 1894, § 4916. Held, 
that a foreign insurance company which has complied with thèse re- 
qulrements may be validly served, in the manner above prescribed, not 
only in suits upon obligations arising out of business done within the 
state, but in suits upon contracts of insurance made and payable in 
other states. Rehm v. Saving Inst, 25 N. E. 173, 125 Ind. 135, distin- 
guished. 

2. Garnishment Process— Jurisdiction. 

In garnishment proceedings against a debtor of a défendant who 
cannot be personally served, because he résides eut of the state, the 
jurisdiction of the court does not dépend upon the situs of the debt, but 
upon the control which is obtained over the debtor by means of due 
process, duly served. 

3. Samb. 

Where the principal debtor is a citizen of another state, a valid judg- 
ment may, by garnishment proceedings, be obtaiued against a foreign 
insurance company indebted to him, when, by the laws of the state and 
by its own consent, such company has become subject to service of 
process in the state "with like effect" as if it had been incorporated 
therein. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Indiana. 

This Is an action of attachment and garnishment, eommenced in the su- 
perior court of Marion county, and transf erred thence to the court below 
upon the pétition of the Buford Manufacturing Company, the alleged debtor 
in the case. The plaintifi's in error, who brought the action, are résidents 
and citizens of Indiana, doing business under the flrm name of W. W. 
Mooney & Sons. They alleged, as their cause of action, a contract liability 
of the Buford & George Manufacturing Company, a corporation of Missouri, 
located and doing business at Kansas City, and that the London Assurance 
Corporation and the Queen Insurance Company, each of which is a foreign 
corporation authorized to do and doing business in Indiana, are each in- 
debted to the Buford & George Manufacturing Company in a sum exceeding 
their demand. No question is made of the suffleiency of the complaint, or 
of the affidavit in attachment and garnishment. A summons in the ordinary 
form was issued and served. as shown by affidavit, upon the Buford & 
George Manufacturing Company by delivering a copy, and by reading the 
same, to the secretary and président of the company, at Kansas City, on 
the 8th of August, 1894. The ordinary process in garnishment was issued 
and served July 26, 1894, upon the London Assurance Corporation, by read- 
ing to its agents, named, and upon the Queen Insurance Company by reading 
to a solicitor, named, of its agents, named, in Marion county, Ind. After the 
transfer of the case, the service upon the Queen Insurance Company was set 
aside, on motion. The other défendants, the Buford & George Manufactur- 
ing Company and the London Assurance Corporation, each filed a plea to 
the jurisdiction, to the effect that the liability of the latter company to the 
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former grew ont of Insurance wrltten by the lattef in Missouri upon property 
of the former in Missouri, and in no sensé out of any transaction had or 
contract made in Indiana. The court overruled demurrers to thèse pleas, 
and, the plaintiff choosing to abide the ruling, ordered the cause abated and 
stricken from the docket. Error is assigned upon each ruling. 

The following statutory provisions bear more or less directly upon the ques- 
tion; the numbers given of sections referring to Burns' Indiana Statutes, Re- 
vision of 1894, and, in parenthesis, to the Revision of 1881: Section 310 (309): 
"When a corporation, company, or individual has an office or agency in any 
county for the transaction of business, any action growing out of , or connected 
with the business of such office may be brought in the county where the office 
or agency is located, at the option of the plaintiff, as though the principal re- 
sided therein; and service upon any agent or clerk employed in the office 
or agency shall be sufficient," etc. This has been held to be applicable when 
the défendants are nonresidents of the state. Rauber v. Whitney, 125 Ind. 
216, 25 N. E. 186. Section 318 (316) provides that process against a domestic 
or foreign corporation may be served upon certain officers or agents: "Pro- 
vided, however, that process shall not be served upon any such person, offl- 
cer, or agent when he Is plaintiff in the suit; but in such case process shall 
be served upon some other such person, officer, or agent of the corporation 
than such plaintiff; and in case the défendant be a foreign corporation, hav- 
ing no such person, officer, or agent, résident in the state, service may be 
made in the same manner as against other non-residents." Section 320 (318) 
provides for notice by publication in a variety of cases, and, among them, 
"where the défendant is a non-resident of the state and * * * the ob- 
ject of the action is * * * to enforce the collection of any dernand by 
proceedings in garnishment or attachment." Section 321 (319): "When the 
défendant is a non-resident, personal service of the summons out of the 
state is équivalent to publication." Sections 970 (958), 971 (959), and 972 
(960) protect personal earnings or wages, in certain cases, from seizure in 
any action of attachment, garnishment, or supplementary proceedings. By 
sections 3453 (3022) and 3454 (3023), enacted in 1852, agents of foreign cor- 
porations were required, before entering upon the duties of their agency in 
this state, to deposit in the clerk's office of the county where they proposed 
doing business an order or resolution "authorizing citizens or résidents of 
this state having a claim or demand against such corporation arising out of 
any transaction in this state with such agents, to sue for and maintain an 
action in respect to the same in any court of this state of compétent juris- 
diction, and further authorizing service of process in such action on such 
agent to be valid service on such corporation, and that such service shall au- 
thorize judgment and ail other proceedings against such corporation." By 
the act of 1877, § 4915 (3765), it is required that authority be given the 
agent of a foreign insurance company "to acknowledge service of process 
for and in behalf of such company, consenting that service of process upon 
such agent shall be taken and held to be as valid as if served upon the com- 
pany according to the laws of this state, and waiving ail claim of error by 
reason of such service." The last enactment on the subject, passed in 1883, 
provides: 4916 (1): "That it shall not be lawful for any insurance company 
chartered, organized or incorporated in any other state or nation to do busi- 
ness in the state of Indiana, until such company shall file with the auditor 
of state a certified copy of a vote or resolution of the board of directors of 
such company consenting that service of process in any suit against such 
company may be served upon any authorized agent of such company in 
the state of Indiana, with like effect as if such company was chartered, 
organized or incorporated in the state of Indiana, and agreeing that any 
process served upon such agent shall be of the same légal force and validity 
as if served upon said company, and agreeing that such service may be so 
made, with such effect, while any liability remains outstanding against 
such company in this state, and agreeing, further. that if at any time there 
shall be no authorized agent of such company in the county where any suit 
shall be brought, service may thereafter be made upon the auditor of the state 
of Indiana, with such effect as if made upon an authorized agent of such com- 
pany." 

V.72f.iio.1 — 3 
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4917 (2): "Service of proeess In any action against any Insurance Com- 
pany not having an agent in that county where any suit shall be brought, 
shall be made upon the auditor of state by duplicate copy, and such service 
shall be deemed in ail respects the same as if such company was cnartered, 
organized or incorporated in the state of Indiana." 

The argument for the défendants in error is based upon three proDosi- 
tions, and authorities cited in support of them, as follows: (1) "Both the 
défendant and the Insurance company, the garnishee, were nonresldents of 
Indiana. and the court had no jurisdiction of the person of the défendant; 
and the debt from the Insurance company to défendant was not contracted 
or payable in Indiana. Under this state of faets, the debt to défendant was 
not attached in Indiana, and therefore 1 the court acquired no jurisdiction." 
Everett v. Walker (Oolo. App.) 36 Pac. 616; Railroad Oo. v. Maggard (Colo. 
App.) 39 Pac. 985; Williams v. Ingersoll, 89 N. Y. 508; Douglass v. Insurance 
Co., 138 N. Y. 209, 33 N. E. 938; Kenier v. Hurlbut, 81 Wis. 24, 50 N. W. 
783; Railway Co. v. Sharitt, 43 Kan. 375, 23 Pac. 430; Bowen v. Pope, 125 
111. 28, 17 N. E. 64; Haggerty v. Ward, 25 Tex. 144; Insurance Co. v. Het- 
tler (Neb.) 56 N. W. 711; Railroad Co. v. Dooley, 78 Ala. 524; Lawrence v. 
Smith, 45 N. H. 533; Sawyer v. Thompson, 24 N. H. 510; Green v. Bank, 
25 Conn. 452; Myer v. Insurance Co., 40 Md. 595; Straus v. Glycérine Co., 
46 Hun, 216; Central Trust Co. v. Chattanooga, R. & C. R. Co., 68 Fed. 685. 
(2) "There is no statute of Indiana authorizing the service of proeess upon 
foreign insurance companies. except In transactions arising out of the busi- 
ness of such companies had with its agents in that state." Rev. St. 1894, §§ 
310, 315, 3453, 4915, 4916 (Rev. St. 1881, §§ 309, 313, 3022, 3765); Insurance 
Co. v. Black, 80 Ind. 513; Finch v. Insurance Co., 87 Ind. 302; Rehm v. Sav- 
ing Inst, 125 Ind. 138, 25 N. E. 173; Milwaukee Bridge & Iron Works v. 
Wayne County Circuit Judge, 73 MIch. 155, 41 N. W. 215; St. Clair v. Cox, 
106 U. S. 350, 1 Sup. Ct. 354. (3) "The défendant could not hâve maintained 
a suit against the insurance company on the policy of insurance in the 
courts of Indiana." 2 Beach, Priv. Corp. § 896; 2 Mor. Priv. Corp. §§ 976, 977; 
Insurance Co. v. French, 18 How. 404; Smith v. Insurance Co., 14 Allen, 
336; Central Railroad & Banking Co. v. Georgia Const. & Invest. Co., 32 S. 
C. 319, 11 S. E. 192; Insurance Co. v. Black, 80 Ind. 513. 

Per contra, the plaintlffs in error hâve cited, with others, the following: 8 
Am. & Eng. Enc. Law, p. 1131; Neufelder v. Insurance Co. (Wash.) 33 Pac. 870; 
Dittenhoefer v. Clothing Co. (Wash.) 30 Pac. 660; Harvey v. Railway Co. 
(Minn.) 52 N. W. 905; Glover v. Wells, 40 111. App. 350; Railroad Co. v. 
Crâne, 102 111. 249; McAUister v. Insurance Co., 28 Mo. 214; Connor v. 
Insurance Co., 28 Fed. 549; Newland v. Circuit Judge, 85 Mich. 151, 48 N. 
W. 544; Carson v. Railway Co., 88 Tenn. 646, 13 S. W. 588; Moshassuck 
Felt Mill v. Blanding, 17 R. I. 297, 21 Atl. 538; Railroad Co. v. Tyson, 48 
Ga. 851; Bank v. Huntington, 129 Mass. 444; Cousens v. Lovejoy, 81 Me. 
467, 17 Atl. 495; Roche v. Association, 2 111. App. 360; German-Amerlcan 
Ins. Co. v. Chippewa Circuit Judge (Mich.) 63 N. W. 531; Burns v. Railroad 
Co., 113 Ind. 169, 15 N. E. 230; Railroad Co. v. McMullen, 117 Ind. 439, 20 
N.B. 287; Dennick v. Railroad Co., 103 U. S. 11; Mohr& Mohr Distilling Co. v. 
Insurance Cos., 12 Fed. 474; Handy v. Insurance Co., 37 Ohio St. 366; Knott 
v. Insurance Co., 2 Woods, 479, Fed. Cas. No. 7,894; Runkle v. Insurance 
Co., 2 Fed. 9; Moch v. Insurance Co., 10 Fed. 696; Carstairs v. Insurance 
Co., 13 Fed. 823; Youmans v. Trust Co., 67 Fed. 283; Railroad Co. v. Estill. 
147 U. S. 591, 13 Sup. Ct. 444; Insurance Co. v. Woodworth, 111 U. S. 138, 
4 Sup. Ct. 364; Reyer v. Association (Mass.) 32 N. E. 469; Insurance Co. v. 
McLimans, 28 Neb. 653, 44 N. W. 991; McKenna v. Fisk, 1 How. 241; Bry- 
ant v. McClure, 44 Mo. App. 553; Johnston v. Insurance Co., 132 Mass. 432; 
Farmer v. Association (Sup.) 21 N. Y. Supp. 1056; South Pub. Co. v. Fire 
Ass'n of Philadelphia, Id. 675; Insurance Co. v. Chambers (N. J. Ch.) 32 
Atl. 663. 

F. M. Finch and John A. Finch, for plaintiffs in error. 

H. O. McDougal and Frank P. Sebree, for défendants in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 
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WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The flrst inquiry, in logical order, is whether, upon its obligation 
incurred in Missouri, the défendant in garnishment was suable in 
any form of action in Indiana. It is contended by the défendants 
in error that the statutes of Indiana authorize suits against foreign 
corporations, including insurance companies, only upon obligations 
arising out of business authorized to be done, and done, in that 
state; and, for support of the proposition, référence is made to 
Insurance Co. v. Black, 80 Ind. 513 ; Finch v. Insurance Oo., 87 Ind. 
302; and Eehm v. Saving Inst, 125 Ind. 135, 25 N. E. 173. The 
last case only need be considered, since the others were decided 
under the earlier statutes, without référence to the acts of 1877 and 
1883. That suit, which was against the German Insurance Com- 
pany, a corporation of Illinois, was brought in the superior court 
of Marion county, Ind., by parties residing there, who had been ap- 
pointed the agents of the company for the state, and upon whom 
the company, in full compliance with the act of 1883 had consented 
that "process in any suit against such company" might be seryed 
"with like effect as if such company was chartered, organized or incor- 
porated in the state of Indiana." The process in the case was served 
ùpon the auditor of state, and was, on motion, «set aside. The court, 
after declaring that the statutory provisions which relate to foreign 
corporations in gênerai, including section 316, Rev. St. 1881 (section 
318, Rev. St. 1894) supra, "do not enter into the construction to be given 
to the act of 1883," and "hâve no application to such corporations as 
are under spécial régulations," says, among other things, "that the ap- 
pellants we,re not deprived of the beneflt of the provision in the act of 
1883 authorizing service of process upon the auditor of state because 
they happened to be the agents of the appel lee when they instituted 
their action, but their cause of action did not arise out of any business 
transaction within the purview of the statute. The business con- 
templated is such as an insurance company is authorized to trans- 
act after it has complied with the conditions imposed by the stat- 
ute, and which is forbidden until such compliance. The business 
contemplated is that of insurance. That is the subject to which 
the statute relates. The statute contemplâtes a company having 
agents in the state, and relates to such business as they may do 
after the company has complied with its conditions. A compli- 
ance with the requirements of the statute, and the appointment of 
agents, are preliminary conditions to the business contemplated." 
The décision of the court — that, in the particular case, the nonresi- 
dent company was not subject to process in the state — was, beyond 
question, correct, though it might better, as we think, hâve been 
put upon the ground that service upon the auditor was unauthor- 
ized, because, by the terms of the act of 1883, service may be so ob- 
tained only "if at any time there shall be no authorized agent in the 
county where any suit shall be brought." The plaintiffs were 
themselves such agents of the company, clothed with ail the au- 
thority required by the statute, but, in their own suit against the 
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company, they could not hâve the summons served upon them- 
selves; and it follows, as the court declared, that the action was 
"controlled by the rules of the common law, and could only be main- 
tained in a forum within the place of the appellee's domicile." 
Upon the conditions shown, there was no authority for process, in 
the particular case, out of any other forum. But, if the décision be 
interpreted strictly according to the terms of the opinion delivered 
in support of it, it need not be construed to mean that foreign in- 
surance companies, under the act of 1883, can be sued in Indiana 
only upon contracts made in Indiana by their agents located there. 
Such a construction would be too narrow to include ail contracts 
of insurance with citizens of the state, and contracts executed out 
of the state and payable in the state. The expressions quoted 
from the opinion, even if they ought not to be restricted to the case 
before the court, mean, necessarily, no more than that an action 
against such a company can be brought in the state only upon a con- 
tract or liability for insurance. If, for the words "such" and "as," 
in the portion of the opinion quoted, the words "the" and "which" 
were substituted, it would be clear, perhaps, that such companies 
were intended to be subjected to the service of process in the state 
only in suits upon contracts of insurance made in the state. But 
that was certainly not the législative purpose, and, for ail that is to 
be found in this opinion, should not be attributed to the suprême 
court of the state. The earlier provisions quoted from the In- 
diana Code and statutes expressly lirait the right to process against 
foreign corporations to suits arising out of transactions had in the 
state, and, from the mère omission of that limitation in the later 
enactments, there would arise a just inference that an enlargement 
of jurisdiction in this particular was intended; but the broad terms 
employed in the act of 1883, "process in any suit against such com- 
pany may be served," etc., need not to be helped out by inference. 
The word "suit," as used in the twenty-fifth section of the judiciary 
act of 1789, was declared by Chief Justice Marshall, in Weston v. 
City Council, 2 Pet. 449, 464, to be "very comprehensive," and "un- 
derstood to apply to any proceeding in a court of justice by which 
an individual pursues that remedy in a court of justice which the 
law affords him. The modes of proceeding may be various, but, if 
a right is litigated between parties in a court of justice, the pro- 
ceeding by which the décision of the court is sought is a suit." 
There is no reason to be found in the context, or in the course of 
previous législation in the state, or in considérations of policy, for 
believing that in the enactment before us the word was intended to 
be used in a more restricted sensé. The process provided for in 
the act of 1877 is declared to be "as valid" as if served upon the com- 
pany itself , but in order, apparently, to remove a remaining possibility 
of doubt, the more explicit and comprehensive terms of the act of 
1883 were employed. Under a similar statute of Massachusetts, 
enacted in 1878, and of which the Indiana provision may be said to 
be a re-enactment with the construction which had been put upon 
it, it was held, in Johnston v. Insurance Co., 132 Mass. 432 (decided 
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as early as March, 1882), that a nonresident might maintain in the 
courts of the commonwealth an action against a foreign insurance 
company doing business in the state, upon a contract ruade, and 
the subject-matter of which was situated in, another state, although 
the only service of process was upon the insurance commissioner, 
as provided by the statute. We quote from the opinion: 

"Whatever may be the limitations of this statute in respect to foreign in- 
surance companies, after they hâve appeared in court in obédience to lawful 
process there can be no doUbt that if they do business in tbis state, and 
hâve complied with the provisions of the statute, they are within the juris- 
diction of our courts, and can be held to answer in suits upon contracta 
which are transitory in their nature, and which ordinariiy may be enforced 
wherever the défendant may be found. The statute simply provides for 
service of process, which shall, by the consent of the company, hâve the 
same force and validity as if made on the company itself; and when the 
service is actually made the jurisdiction of the court is complète, as to the 
défendant. It relates merely to the service of process. It contains no re- 
strictions on the company after it cornes into court, and does not preclude 
it from removing the action to the United States courts. * * * The only 
question hère is whether the law and practiee of our courts, which enable a 
nonresident to sue, upon a debt contracted elsewhere, another nonresident, 
who may be found hère, and on whom summons has been actually served, 
applies to this case. In other words, having summoned the défendant, a 
foreign insurance company, according to the provisions of the statute, will 
this court décline to take jurisdiction of an action to recover a sum of money 
alleged to be due the plaintiff, because the plaintiff is not a résident of this 
state, and the contract was mâde, and the property to which it relates is 
situated, in another state? It is true, the statute does not, in express terms, 
provide for the maintenance of such an action; nor does it prohiblt its 
maintenance. The statute was not framed for that purpose. Its object is 
simply to provide for serving upon such companies 'ail lawful processes in 
any action or proceeding' against them. The words, 'ail lawful processes in 
any action or proceeding,' must be held to include ail actions which might 
lawfully be brought against a company thus having a domicile of business 
in this commonwealth. It is also true that the main purpose of the statute 
is to secure to our own citizens the beneflt of our laws and tribunal in re- 
gard to contracts made with foreign insurance companies who do business 
in this state, and it contains particular provisions which clearly indicate this 
gênerai purpose. But it is true of ail our statutes, applicable to our own 
citizens, that their primary object is the benefit of our own citizens and the 
security and protection of their rights. We hâve, however, always extended 
the privilèges of our laws to nonresidents, and opened our courts to their 
litigation, if the défendant can be found hère. Ane. Chart. 91, 192. And it 
was said by Chief Justice Chapman, in delivering the judgment in Roberts 
v. Knights, 7 Allen, 449, 'It is consonant to natural right and justice that 
the courts of every civilized country should be open to hear the causes of ail 
parties who may be résident for the time being within its limits.' While, 
under our décisions, this plaintiff would be entitled to maintain an action 
of a transitory nature, upon a contract made in another state, against an 
alien temporarily residing hère, we «annot deny to him a like privilège 
against a foreign corporation doing business hère, and which has complied 
with those express provisions of law whereby ail lawful processes may be 
served upon it with the same effect as if the company existed in this com- 
monwealth." 

And in Wilson v. Fire-Alarm Co., 149 Mass. 24, 20 N. E. 318, it is 
said: 

"There is no doubt, under the agreement made by the corporation, in ac- 
cordance with this statute, for the purpose of enabling it to do business 
within the commonwealth, that, 'so long as any liability remains outstand- 
ing against the company in this commonwealth,' the service made in this 
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cause is sufflcîent to enable the court to renfler a personal judgment against 
the company, which would be held valid In other jurisdictions as well as in 
this. Insurance Co. v. French, 18 How. 404; Ex Parte Schollenberger, 96 
U. S. 369; St. Clair v. Oox, 106 U. S. 350, 1 Sup. Ot. 354; Bank v. Hunting- 
ton, 129 Mass. 444; Johnston v. Insurance Co., 132 Mass. 432." 

The clause in the Indiaha statute, "while any liability remains 
outstanding against such company in this state," like the corre- 
sponding phrase in the statute of Massachusetts, is a limitation 
only of the time within which the company may be bound by serv- 
ice upon its agents in the state, and not a restriction upon the char- 
acter of suits in which process against it may be issued. 

It follows, in the case before us, that the défendant in garnish- 
ment was not exempt from suit in Indiana upon the particular 
obligation in question. The Buford & George Manufacturing Com- 
pany, if it had seen fit, might hâve gone into the Marion superior 
court to enforce payment of the policy; and equally, if not a for- 
tiori, the plaintiffs in error, who are citizens of that state, were 
entitled to summon the debtor company to that court, unless, as 
asserted in the first proposition of the défendants in error, the pro- 
ceedings being in garnishment, the court acquired, and could ac- 
quire, no jurisdiction. That proposition we consider unsound. 
The décisions cited to sustain it proceed upon the assumption — 
which we think clearly erroneous — that jurisdiction in garnishment 
against a debtor of the principal défendant, who cannot be per- 
sonally served with process, dépends, when tangible property has 
not been attached, upon the situs of the debt. The assumption 
makes garnishment impossible in cases of foreign attachmentj 
whether the debtor sought to be reached is a résident or a nonresi- 
dent, Escape is sought from this resuit by saying, as in Douglass 
v. Insurance Co., supra, "that the laws of a state, for the purposes 
of attachment proceedings, may fix the situs of a debt at the domi- 
cile of the debtor." That is a sheer fiction, which, if resorted to at 
ail, may just as well be enlarged so as to include foreign corpora- 
tions wherever they are doing business under agreement that pro- 
cess may be served upon their agents as if upon themselves. But, 
manifestly, the essentials of jurisdiction cannot rest upon a fiction, 
and if, in this class of cases, the situs of a debt or chose in action 
is essential, it must be the real situs. It is not in the power of the 
législature of a state to affect the rights of nonresidents, against 
their consent, by declaring that, of two things which are not iden- 
tical, one shall be deemed to be the équivalent of the other, — cer- 
tainly not by declaring that something out of the state shall be 
deemed to be within it. No such fiction, however, is necessary, 
because the jurisdiction in such a case does not dépend upon the 
situs of the debt, but upon control over the debtor, obtained by 
means of due process, duly served. Even if, as in cases of domestic 
attachment, the creditor and the situs of the debt be within the 
state, effective jurisdiction in garnishment can be acquired only by 
the service of process upon the debtor. It is notice to the debtor 
that gives the plaintiff in garnishment a lien upon the debt, or an 
assignment of it; and, once that is accomplished, notice by publica- 
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tion, or in such other manner as may hâve been provided by statute, 
may be given to the principal défendant, upon which the court may 
proceed to final judgment, disposing of the debt as effectually as, 
upon like notice by publication, it may dispose of a chattel seized 
in attachaient. If, in the ordinary case of foreign attachment, there 
can be rendered against a résident debtor a judgment in garnish- 
ment which, under the gênerai principles of international law and 
the constitution of the United States, the courts everywhere will 
respect as valid, there can be no objection, in reason or principle, to 
a like judgment against a foreign corporation, which, by law and 
by its own consent, has become subject to the service of process in 
the state where sued, as if chartered or incorporated there. In 
both cases, alike, there is due process of law; and, if in the state 
courts, the proceedings and the judgments, it is provided by act of 
congress (Rev. St. § 905), "shall hâve such faith and crédit given 
them in every court within the United States as they hâve by law 
or usage in the courts of the state f rom which they are taken ;" or, 
as it is declared in section 1, art. 4, of the fédéral constitution, "Full 
faith and crédit shall be given in each state to the publie acts, records, 
and judicial proceedings of every other state." The proceedings and 
judgments of the courts of the United States are entitled to equal 
respect, and it follows that a proceeding in garnishment, begun in 
any court of compétent jurisdiction against a corporation doing busi- 
ness and subject to process in two or more states, would be entitled 
to precedence of any suit for the same cause commenced later in 
another district or state, and that the supposed inconvenience of dif- 
férent suits in différent jurisdictions, and danger of debtors being 
compelled to discharge their obligations more than once, is more 
imaginary than real. No court can rightfully disregard the lien upon 
the debt which is established by the service of process in garnish- 
ment upon the debtor. For the purpose of taxation, debts belong, of 
course, to the creditors to whom they are payable, and follow their 
domicile, wherever that may be. State Tax on Foreign-Held Bonds, 
15 Wall. 300, 319. But when it is a question of garnishment, or of 
the administration of an estate consisting of crédits, resort must be 
had to a forum which can reach the debtor. The obligation is in him, 
and can be enforced for the benefit of the plaintiff in attachment only 
by proceedings against him, wherever the évidence of the debt may be 
held. In the language of the suprême court of Vermont in Cahoon 
v. Morgan, 38 Vt. 236: 

"It is true that the trustée process is sometimes called 'attaching a debt,' 
because It créâtes a lien upon the debt, as attachment does upon Personal 
property. But the validity of the two kinds of liens rests on wholly différ- 
ent grounds. Attachment of personal property must be by taking posses- 
sion of it. But no possession can be taken of a debt. To make the lien valid 
against the debt ail that is required is notice to the debtor (garnishee or 
trustée) of the suit,— a mère summons." 

In Moshassuck Felt Mill v. Blanding, 17 R. I. 297, 21 Atl. 538, in 
response to the same objection to the jurisdiction which is urged 
hère, the court said: 

"There is much force in this contention, and there are many cases which 
Bustain such a view, where there is no statute providing for the service of 
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process on foreign corporations. But, in states where such service is pro- 
vided for, the jurisdiction, so far as we are aware, has been uniformly as- 
serted. Fithian v. Railroad Co., 31 Pa. St. 114; Barr v. King, 96 Pa. St. 
485; Roche v. Association, 2 111. App. 360; Railroad Co. v. Tyson, 48 Ga. 
351; McAllister v. Insurance Co., 28 Mo. 214; Bank v. Huntington, 129 Mass. 
444; Cousens y. Lovejoy, 81 Me. 467, 17 Atl. 495. In Roche v. Association, 
supra, it was held by the appellate court of Illinois that in such case the 
foreign corporation becomes, for ail purposes of suit, a résident corporation, 
and that the debt due from such corporation, though payable elsewhere, by 
the terms of the contract under which it fell due, was, nevertheless, subject 
to garnishment in that state." 

In the case of Reimers v. Manufacturing Go., 17 C. C. A. 228, 70 
Fed. 573, — which has just corne to our attention, — the parties were 
ail nonresidents of Michigan, where the action was brought, and 
in that respect the case is distinguishable from this; but the déci- 
sion is based mainly upon the doctrine of Douglass r. Insurance 
Co., supra, and like cases. The court says: 

"It may be conceded that, under the statutes of Michigan, a corporation 
of another state, which assumes to do business in Michigan, subjects itself, 
through its agents in that state, to service of process by garnishment; but 
this does not détermine the question whether a creditor of such a corpora- 
tion is affected by this fact, so that the debt owing is given a locality and 
situs within the state Unes of Michigan, such as to permit the courts of 
Michigan, under gênerai principles of international law and the constitution 
of the United States, to seize the debt." 

For the reasons already stated we do not deem the matter im- 
portant, but, even if regard must be had to the idea of situs or 
domicile, sufficient authority for asserting the jurisdiction in question 
may be found in the décision of the suprême court in the case of In- 
surance Co. v. Woodworth, 111 U. S. 138, 4 Sup. Ct. 364, where, after 
stating the considérations which had led the législatures of the states 
to require of foreign insurance corporations submission to the juris- 
diction of their courts, and after referring to the statute of Illinois, 
which, in respect to process, is essentially the same as that of 
Indiana, the court said: 

"In view of this législation, and the policy embodied in it, when this cor- 
poration, not organized under the laws of Illinois, has, by virtue of those 
laws, a place of business in Illinois, and a gênerai agent there, and a rési- 
dent attorney there for the service of process, and can be compelled to pay 
its debts there, by judicial process, and has issued a policy payable, on 
death, to an administrator, the corporation must be regarded as having a 
domicile there, in the sensé of the rule that the debt on the policy is assets 
at its domicile, so as to uphold the grant of letters of administration there. 
The corporation will be presumed to hâve been doing business in Illinois, 
by virtue of its laws, at the time the intestate died, in view of the fact that 
it was so doing business there when this suit was brought (as the bill of ex- 
ceptions allèges), in the absence of any statement in the record that it was 
not so doing business there when the intestate died. In view of the state- 
ment in the letters, if the only personal property the intestate had was 
the policy, as the bill of exceptions states, it was for the corporation to 
show affirmatively that it was not doing business in Illinois when she died, 
in order to overthrow the validity of the letters, by thus showing that the 
policy was not assets in Illinois when she died. The gênerai rule is that 
simple contract debts, such as a policy of insurance, not under seal, are, for 
the purpose of founding administration, assets where the debtor résides, 
without regard to the place where the policy is found, as this court has 
recehtly afflrmed in Wyman v. Halstead, 109 U. S. 654, 3 Sup. Ct. 417. But 
the reason why the state which charters a corporation is its domicile, in 



UNITED STATES V. HENSEL. 41 

référence to debts which it owes, ls because there only can It be sued, or 
fbtmd (or the service of process. This Is now changed, in cases llke the 
présent; and in the courts of the United States it is held that a corporation 
of one state, doing business in another, is suable in the courts of the United 
States established in the latter state, if the laws of that state so provide, 
and in the manner provided by those laws. Insurance Go. v. French, 18 
How. 404; Railroad Co. v. Harris, 12 Wall. 65; Ex Parte Schollenberger, 96 
U. S. 369; Railroad Co. v. Koontz, 104 U. S. 5, 10. It is argued for the 
plaintiff in error that administration could hâve been taken out in Michigan 
on the policy, on the view that that was the domicile of the assured, and 
that it could hâve been taken out in Massachusetts, without regard to the 
location of the policy at the time of the death of Mrs. Woodworth, and with- 
out regard to the fact that she died in another jurisdiction; and the case 
of Bowdoin v. Holland, 10 Oush. IT, is cited as holding that administration 
may be granted in Massachusetts on the estate, situated there, of a person 
who died while residing in another state, although the will of the deceased 
had not been proved in the state of his domicile, on the view that otherwise 
debts due in Massachusetts, to or from the intestate's estate, could not be 
collected. The reason assigned for taking out letters in Massachusetts has 
equal force when applied to a state where the debtor does business under 
the laws of that state, and can be sued as fully as in Massachusetts, and is 
sure to be found so as to be served with process. If the défendant is to be 
sued in Illinois, administration must be taken out there, and administra- 
tion in Massachusetts or in Michigan would not sufflce as a basis for a suit 
in Illinois. The consent and capacity to be sued in Illinois still require, if 
an administrator is to be the plaintiff, that letters should be issued in Illi- 
nois; and by the terms of the policy, on the death of the assured, the suit 
must be by her executor or administrator. So it results that the question 
in this case must be decided on the same principle as if Illinois were the 
only state in which suit could be brought, and therefore the state in which 
letters of administration must be taken out for the purpose of a suit." 

In the récent case of Insurance Co. v. Chambers (N. J. Ch.) 32 Atl. 
663, which, in respect to the question under considération, is not to be 
distinguished from the présent case, the court of chancery of New 
Jersey disposes satisfactorily of every objection which was urged 
there, or has been urged hère, either upon principle or policy, to 
the assertion of jurisdiction in such cases. It hardly need be 
said that the case does not, like St. Clair v. Cox, 106 U. S. 350, 1 
Sup. Ct. 354, involve the question of jurisdiction to render a Per- 
sonal judgment against the principal debtor. The judgment below 
is reversed, with direction that the demurrers to the pleas to the 
jurisdiction be sustained, and that further proceedings be had con 
sistently with this opinion. 



UNITED STATES v. HENSEL et al. 
(Circuit Court, S. D. New York. February 11, 1896.) 

No. 2,124. 

1. Customs DuTiES — Classification — Philosophical and Scientific Appa- 

RATC8. 

Microscopes and a movable object table held to be "philosophical and 
scientific apparatus," within the meaning of paragraph 677 of the act 
of 1890. Contra, however, as to a microscope case iroported without a 
microscope. 

2. Same — Philosophical Societies c* Institutions. 

The Collège of Physicians and Surgeons, which is known as the "Méd- 
ical School of Columbia Collège," is an "institution" for whose use 
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philosophical and scientlfle apparatus may be entered free of duty, un- 
der paragraph 077 of the act of 1890. 
8. Same. 

A microscope Imported by a physician or surgeon who swears that 
it is for use in his laboratory, of which he is the instructor (being evi- 
dently a laboratory for clinical purposes), is to be regarded as imported 
for the use of an "institution," within the meaning of paragraph 677 of 
the act of 1890. But a microscope imported by one who swears that he 
is to be instructor of a class of histology at Greenville, in the state of 
South Carolina, is not to be so regarded, in the absence of évidence to 
show that such a class is in existence. 

Appeal on behalf of the United States from a décision of the board 
of gênerai appraisers which reversed the action of the collector in as- 
sessing duty upon certain articles imported by Hensel, Bruckmann & 
Lorbacher. 

Henry D. Sedgwick, Jr., Asst. U. S. Atty. 
Albert Comstock, for importers. 

OOXE, District Judge (orally). Four separate articles are involved 
in this controversy. The flrst two are microscopes, the second is a 
movable object table, and the third. is a microscope case. The col- 
lector assessed them for duty according to the materials of which they 
were composed. The importers insist that they are entitled to free 
entry under paragraph 677 of the tariff act of 1890, which provides 
for "philosophical and scientiflc apparatus * * * specially im- 
portée in good faith for the use of any society or institution incorpo- 
rated or established for religious, philosophical, educational, scien- 
tiflc, or literary purposes, and not intended for sale." Two ques- 
tions arise on this appeal. The flrst is whether or not thèse articles 
are philosophical or scientiflc apparatus; the second is whether or not 
they were imported for the use of a society or institution incorporated 
or established for philosophical, educational, scientiflc or literary pur- 
poses. With regard to the flrst question I am inclined to think that 
each of the articles imported is scientiflc in character, with the excep- 
tion of the microscope case. It appears from the return that the case 
was imported without a microscope, and I am unable to say that a 
microscope case, a simple box, designed to hold a microscope, is a sci- 
entiflc instrument. The situation would be quite différent if the 
case contained a microscope. 

The second question, whether or not the affidavits bring the import- 
ers within the language of paragraph 677, remains to be considered. 
As to the movable table, I do not understand that there is any serious 
contention. That was intended for the use of the Collège of Physi- 
cians and Surgeons, which is well known as the "Médical School of 
Columbia Collège," — clearly an institution within the language of the 
statute. 

With regard to the microscope imported for Dr. Kyle, I am also in- 
clined to think that the affldavit is suffi cient under the provisions of 
the statute. His laboratory is evidently one for clinical purposes, he 
is the instructor and it would seem to follow as a necessary inference 
that an institution having an instructor must also hâve some one to 
be instructed. As to the other miscroscope the affldavit is insuffl- 
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cient. I do not see how it can be said that a person who swears that 
he is to be an instructor of a class of histology at Greenville, in the 
state of South Carolina, brings himself within the law. Neither the 
affiant nor class can be regarded as a soeiety or an institution. There 
is nothing to show that the class is in existence, the whole matter is 
in embryo. The class may never be organized, and the doctor may 
thus get the microscope for his own personal use without the payment 
of duty. It seems to me that the affidavit is entirely insufficient 
under this paragraph. Therefore, there should be a reversai of the 
décision of the board with référence to the microscope imported for 
Dr. Preeborn and also the microscope case imported for Dr. Byron; 
as to the other two articles the décision of the board is afflrmed. 



MATTHEWS et al. v. UNITED STATES. 

Circuit Court, S. D. New York, irebruary 10, 1896.) 

No. 1,134. 

Customs Ditties— Classification— Needle Cases. 

"Where needles not subject to duty are Imported In cases of a form In 
which they hâve been imported for from 16 to 20 years, the court will 
not be justifled in flnding that such cases were designed for a différent 
use, especially where they are evidently of cheap construction, and pur- 
port on their face to be needle cases. Therefore they will be entitled to 
free entry, under section 19 of the customs administrative act of June 
10, 1890, and cannot be subjected to duty accordlng to the materials of which 
they are made. 

Appeal by Matthews, Blum & Vaughn, importera, from a décision 
of the board of gênerai appraisers which afflrmed the action of the 
collector in assessing duty upon the importations in question. 

Everit Brown, for importers. 
Henry 0. Platt, Asst. U. S. Atty. 

COXE, District Judge (orally). The importers imported various 
articles, samples of which hâve been produced before the court, be- 
ing cases containing needles. The collector assessed duties upon 
them under various paragraphs of the statute having référence to 
the mate-rial of which they were made. The importers insist that 
they should hâve been permitted to enter free of duty under the 
provisions of section 19 of the customs administrative act of June 
10, 1890. There is no dispute that the needles in question are free 
under paragraph 656 of the act of Oct. 1, 1890. The only question before 
the court is whether or not the cases ref erred to are or are not usual 
and ordinary coverings. If they are unusual in form or design or 
are intended for use otherwise than in the bona fide transportation 
of the needles they are subject to duty. The question is whether 
or not they are unusual. I understand the évidence to be substan- 
tially uncontradicted that needles hâve been imported in this form 
for 16 or 20 years, and as was said in U. S. v. Richards, 66 Fed. 730, 
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the court wîll not be justified in saying that there was an intent 
upon the part of the importera to bring hère under the guise of 
needle cases other articles designed for a différent use. In other 
words, no attempt to commit a traud is shown. It seems to me 
if thèse are not coverings for needles within the section referred 
to it is practically impossible to say what they are. They are evi- 
dently cheap in construction, and bear upon their face in large let- 
ters the statement that they are needle cases. The décision of the 
board of gênerai appraisers is reversed. 



UNITED STATES v. STERN et al. 

(Circuit Court, S. D. New York, tfebruary 6, 1896.) 

No. 1,972. 

Cobtoms DuTiEs — Classification — Parasol Covers. 

Parasol covers of silk, with an overwork finish of netting and figured 
sllk, were dutiable as "manufactures of silk," under paragraph 414 of the 
' act of 1890, and not as "laces," under paragraph 413. 

Appeal on behalf of the United States from a décision of the 
board of gênerai appraisers which reversed the action of the col- 
lecter in assessing duty upon certain importations made by Stern 
Bros., which are known as "parasol covers." 

The goods were assessed for duty at 60 per cent, ad valorem, as 
"laces," under paragraph 413 of the act of 1890, but the importera, 
by their protest, claimed that they were dutiable at 50 per cent, ad 
valorem, under paragraph 414. The board of appraisers found 
that the parasol covers were cbmposed of silk, with an overwork 
finish of netting and figured silk, and that they were not known as 
"silk lace," but were known commercially as "parasol covers." 

Henry 0. Platt, Asst. U. S. Atty. 
D. I. Mackie, for importera. 

OOXE, District Judge (orally). The question is whether or not 
the articles imported should be classified under paragraph 413 as 
"laces," or under paragraph 414 as "manufactures of silk." 26 Stat. 
598. Upon the évidence before the board of appraisers they flnd 
that they were not laces and were manufactures of silk. Some évi- 
dence has been taken in the circuit court, which does not, in my judg- 
ment, in any way aid the contention of the appellant. The décision 
of the board upon the disputed question of fact is conclusive, and 
their décision is afflrmed. 
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FOPPES et al. t. UNITED STATES. 

(Circuit Court, S. D. New York. February 6, 1896J 

No. 1,732. 

CD8TOM8 DuTIES— CLASSIFICATION— RATTAN STICKS FOR WHIP HANDLES. 

Rattan sticks for whip handles, painted, polished, and nearly completed, 
were dutiable as "manufactures of wood," under paragraph 230 of the 
act of 1890, and not as "reeds, wrought or manufactured from rattans or 
reeds," under paragraph 229. In re Foppes, 56 Fed. 817, followed. 

Appeal by Foppes & Partisch, importera, from a décision of the 
board of gênerai appraisers which sustained the classification of 
the collecter of the merchandise in question. 

The merchandise in controversy consisted of rattan sticks for 
whip handles, which were painted, polished, and nearly completed. 
They were assessed by the collector for duty at 35 per cent ad 
valorem, under paragraph 230 of the act of 1890, as "manufactures 
of wood" not specially provided for. The importers protested, 
claiming that the goods were dutiable at 10 per cent, ad valorem 
as "reeds, wrought or manufactured from rattans or reeds," under 
paragraph 229. They further claimed that the goods were articles 
manufactured in whole or in part, not specially provided for, and if 
not dutiable under paragraph 229, should be assessed at 20 per 
cent, ad valorem, under section 4 of the act of 1890. 

Stephen GL Clarke, for importers. 

J. T. Van Eensselaer, Asst U. S. Atty. 

COXE, District Judge (orally). The question hère involves the 
construction of paragraph 229 of the tariff act of 1890. It is admitted 
that it is not confined to chair reeds, but that it covers other reeds 
as well. The contention of the importers is that it covers not only 
commercial reeds, but commercial reeds which hâve been wrought 
or manufactured. It seems to me that there is considérable force 
in this contention, that the language of the paragraph not only 
covers a crude reed, but a reed which has been manufactured or 
advanced to a certain extent beyond the crude form provided it be 
still a reed, in short, a manufactured reed. The précise question 
is, however, res judicata in this court. In the Case of Foppes, 
reported in 56 Fed. 817, the issue depended between thèse parties, 
and, as I read the statement of facts, the dispute related to articles 
precisely similar to those involved in this controversy. The con- 
struction put upon the paragraph is that it refers to chair reeds 
and other reeds known commercially as reeds, and that whipstocks, 
fishing rods, and such articles, which hâve been advanced from the 
commercial reed, by a process of manufacture, cease to be reeds. 
That décision is conclusive upon this court The décision of the 
board of appraisers is affirmed. 
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UNITED STATES V. MERCADANTE. 
(Circuit Court of Appeals, Second Circuit December 13, 1894.) 

No. 628. 
Customs Duties— Reimportation of American Manufactures— "Shooks. " 

This was an appeal by one Mercadante from a décision of the 
board of gênerai appraisers imposing a duty upon certain barrels 
which had been manufactured in this country and exported in the 
form of "shooks." The circuit court, per Wheeler, Circuit Judge, re- 
versed the décision of the appraisers, delivering the f ollowing opinion : 

"Shooks, when returned as barrels," are free of duty; but proof of identity 
is to be "made under gênerai régulations to be prescribed by the secretary 
of the treasury." Thèse are shooks so returned; but that proof of identity 
has not been made, for no such régulations appear to hâve been so pre- 
scribed. Such proof appears to hâve been provided for as a further safe- 
guard of identity, but not as exclusive. The fact of identity has been made 
to appear, and is not disputed. Nothing more could be made to appear by 
any proof, however prescribed. The failure to prescribe leaves the fact 
without further requirement to hâve its effect. Judgment reversed. 

From this décision of the circuit court, the United States appeal. 

Henry C. Platt, Asst. U. S. Atty. 
Stanley, Clarke & Smith, for respondent. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 
Eeversed in open court, without opinion. 



DOM1NICI et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 6, 1896.) 

No. 627. 

1. Customs Dcties— Reimported American Manufactures — "Shooks." 

There is no régulation made by the secretary of the treasury in rela- 
tion to the proof of identity of reimported American goods, which is 
applicable to barrels exported in the form of "shooks"; and even if 
there be such a régulation the method prescribed by It is not exclusive, 
and if the Identity appear by other évidence the goods are entitled to 
free entry. 

2. Same — JuDiciAii Notice of Treasury Décisions and Régulations. 

The court takes judicial notice of the Synopses of Treasury Décisions, 
and of the G-eneral Régulations prescribed by the départaient 

Appeal by Dominici & Marino, importers, from a décision of the 
board of gênerai appraisers which sustained the action of the col- 
lecter in assessing duty upon certain merchandise. 

Stephen G. Clarke, for appellants. 

Max J. Kohler, Asst. U. S. Atty. 

COXE, District Judge (orally). In the case of U. S. v. Mercadante, 
ubi supra, to which lie attention of the court has been directed, 
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as I understand it, the circuit court of appeals either reversed the 
décision of the circuit court or dismissed the appeal on the ground 
that upon the record before them there was no évidence to sus- 
tain the flnding that "the fact of identity has been made to ap- 
pear and is not disputed." If this be true, it seems to me that the 
décision of the circuit court upon the question in controversy should 
be followed hère. The court décides two propositions, flrst, that 
there is no régulation of the secretary of the treasury applicable to 
shooks; and secondly, that it suffi ciently appeared from the report 
of the appraiser, and from the return of the board of gênerai ap- 
praisers also, that the shooks were of American manufacture, and 
therefore entitled to free entry and that the proof required by the 
régulation, even if the régulation were applicable to shooks, was 
only an additional safeguard and not conclusive. In this cause 
there is a flnding of the local appraiser and also of the board of 
gênerai appraisers that in fact thèse articles are shooks of Ameri- 
can manufacture, and the board base their décision sustaining the 
action of the collector solely upon the ground that the importers hâve 
not complied with the régulation of the secretary of the treasury. 
Under the décision alluded to which holds flrst, that there was no 
such régulation, and secondly, that if there were it was not neces- 
sary to comply with it in the présent circumstances, I am of the 
opinion that the décision of the board must be reversed. 

There were before the court upon this hearing the original invoices 
and entries and accompanying papers, to wit, by the steamer "Bal- 
carses Brook," May 28, 1891; "Caledonia," March 28, 1891; the "Aus- 
tralia," May 12, 1891; and the "Scotia," May 23, 1891. The court 
takes jùdicial notice of No. 10,291 of the Synopses of Treasury Dé- 
cisions, and of articles S73, 374, 375, 376, 377 and 378, and articles 
381, 382, 383 and 384 of the General Eegulations of 1884, as amended 
by the Department Circular No. 85 of September 28, 1890, referred 
to in said décisions. The attention of the court is also called to the 
décision of the circuit court of appeals in the case of U. S. v. China 
& Japan Trading Co., 71 Fed. 864. The court is of the opinion that 
that ruling is inapplicable to the présent case. 



STEMMLER et al. V. UNITED STATES. 

(Circuit Court, S. D. New ïork. February 11, 1896.) 

No. 2,187. 

Customs Dtjties— Classification— "Sugar Wafbhs. * 

Sweetened biscuit know as "sugar wafers" are dutiable as nonenumer- 
ated articles, under section 3 of the act of 1894 (28 Stat. 547). They can- 
not be entered free, under paragraph 667, as "wafers, unmedicated, and 
not edible," for this description provides for only one kind of wafers. 
namely, those which are unmedicated and nonedible. 

Appeal by P. W. Stemmler & Co., importers, from a décision of the 
board of gênerai appraisers which sustained the classification of the 
collector in assessing duty upon the merchandise in question. 
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Albert Comstock, for importera. 
Henry 0. Platt, Asst. U. S. Atty. 

COXE, District Judge (orally). The importations consist of sweet- 
ened biscuits, known as "sugar wafers." The collector assessed them 
under section 3 of the act of 1894 (28 Stat. 547), which provides for 
nonenumerated articles. The importer insists that they should hâve 
been admitted free of duty, under paragraph 667 of the same act. 
The question dépends upon the construction of paragraph 667, which 
provides for "wafers, unmedicated, and not edible." It seems to me, 
in view of the language itself and of the circumstances under which 
the corresponding paragraph of the act of 1890 was amended, that 
the paragraph was intended to provide for "unmedicated and noned- 
ible wafers." The importers insist that it should be construed as if 
there were a paragraph for unmedicated wafers and also a paragraph 
for nonedible wafers. It is a familiar rule that in the construction of 
statutes punctuation should not be considered. The construction adopt- 
ed by the board, especially in view of the décision of the court admit- 
ting thèse wafers free under the act of 1890, is the natoral one. I 
think it but fair to présume that congress legislated with référence to 
that décision. The décision of the board of gênerai appraisers is af- 
firmed. 



BLUMENTHAL v. UNITED STATES. 

(Circuit Court. S. D. New ïork. February 12, 1896.) 

No. 1,091. 

1. CUSTOMS DUTIES— CLASSIFICATION— IlARMONrCAS. 

Harmonicas made of wood and métal, and harmonica cases of cel- 
luloïd, imported on the same vessel, but in diU'erent boxes and under dif- 
férent invoiees, held to hâve been dutiable as "toys," under paragraph 
436 of the act of 1890, and not under paragraphe 215 and 221, respectively, 
according to the materials of which they were composea. 

2. Same — Protest— Estoppel. 

Calling certain articles "musical Instruments" in an alternative clause 
of a. protest does not estop the importer from ciaiming that they are duti- 
able as "toys," as asserted in another clause of his protest. 

Appeal by the importer from a décision of the board of gênerai ap- 
praisers which affirmed the action of the collector in assessing duty 
upon certain merchandise. 

Stephen G. Clarke, for importer. 
Henry C. Platt, Asst. U. S. Atty. 

COXË, District Judge (orally). The importations are harmonicas, 
consisting of two parts, one made of wood and métal which may be 
called the harmonica proper, and the other a celluloïd case to cover 
the same, Thèse articles were imported by one importer and upon 
the same vessel. They were, however, in différent boxes and covered 
by différent invoiees. The évidence is that the cases hâve no use ex- 
cept for harmonica covers, and that any harmonica of the size im- 
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ported will fit any of the cases imported. If the collector was right 
in deciding that thèse articles are not toys lie assessed duty upon them 
mider the proper paragraphe relating to the materials of which they 
are composed, paragraphs 215 and 221, respectively, of the tariff act 
of 1890. The importer insists that they should hâve been classified 
under paragraph 436 of the same act as "toys." 

I understand that it is undisputed that in a former décision of this 
court harmonicas similar to thèse were held to be toys. The district 
attorney insists that the importer is not in a position to raise this 
question for the reason that he has in his protest called them "musical 
instruments." The protest is in the alternative form, one clause 
clearly raising the question which is in dispute hère. The testimony 
taken in this court seems to sustain the contention of the importer 
that" they are toys and hâve been so known for years. I see no rea- 
son why the importer is estopped by his alternative protest, or how the 
situation is changed because thèse toys were imported in différent 
cases and under différent invoices, there being no dispute that the 
parts referred to are intended for conjoint use and can be used in no 
other way. 

I think the décision of the board should be reversed. 



DAVIS v. UNITED STATES. 

(Circuit Court, 8. D. New ïork. February 12, 1896: 

No. 2,164. 

Costoms Duties— Classification— Collections op Antiques. 

Several différent antique articles, never assembled together in Europe, 
but imported in separate ships, under separate invoices, could not be en- 
tered free, under paragraph 524 or the act of 1890 (26 Stat. 604), as a 
"collection of antiquities," although the importer intended to add them 
to a collection in this country. Tiftany v. 0. S., 66 Fed. 720, followed. 

Appeal by the importer from a décision of the board of gênerai 
appraisers which sustained the action of the collector in assessing 
duty upon the importations in question. 

D. B. Ogden, for importer. 
Henry C. Platt, Asst. U. 8. Atty. 

COXE, District Judge (orally). The articles in controversy in 
this cause are five in number, and consist of one tapestry and four 
paintings. Thèse articles were purchased at différent times, of 
différent dealers and artists, and were sent to this port in dif- 
férent ships, arriving at différent dates, no one of the invoices con- 
taining more than one article. It is conceded that they were not 
assembled together in Europe further than in the mind and inten- 
tion of the importer. There was no actual assembling together. 
Although I am in favor of the most libéral interprétation of the 
paragraphs of the tariff law relating to works of art, it seems to 
me, having in view the language of the paragraph and the inter- 
v. 7 2F.no. 1 — 4 
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pretation which has so often been placed thereon by this court 
and by the circuit court of appeals, that there is hère no room 
for construction. The case of Tiffany v. U. S., 66 Fed. 729, to 
which the attention of the court is called, was decided by the judge 
who is now sitting. In that case the effort was to place on the 
free list an antique opal, known as the "Hope Opal," and there was 
évidence tending to show that it was the intention of the importer 
to add it to a collection, but it came hère alone in one invoice. The 
court held that: 

"If an importer assembles a collection of antiques, which, under the dé- 
cisions of the courts, must certainly contain more than two articles, and in- 
tends to import the collection into this country, the mère fact that through 
mistake the articles forming the collection are imported in différent steamers 
or at différent -finies is not material. But there must be a collection of which 
the importation is a part." 

In other words, it is the collection that must be imported. The 
collector must deal with facts, not intentions. Concededly there 
was no collection of thèse articles in Europe. The fact that im- 
ported antiques are assembled in this country is not material. 

The décision of the board is affirmed. 



STACHELBERG et ai. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 12, 1896.) 

No. 1,722. 

Customs Duties— Classification— Tobacco. 

If a baie of tobacco contained any portion suitable for cigàr wrappers, 
the whole baie was dutiable, under paragraph 242 of the act of 1890, as 
"suitable for cigar wrappers," and the court had no discrétion to déter- 
mine whether there was an appréciable percentage of such tobacco in the 
baie. 

Appeal by Stachelberg & Co., importers, from a décision of the 
board of gênerai appraisers which sustained the classification by the 
collector of certain tobacco in baies. 

Charles P. McClelland, for appellants. 
J. T. Van Rensselaer, Asst. U. S. Atty. 

COXE, District Judge (orally). The appellant imported four baies 
of Aller tobacco, which was assessed by the collector as leaf tobacco 
"suitable for cigar wrappers" under paragraph 242 of the act of 1890. 
The importers protested insisting that it should hâve been classified 
under paragraph 243 of the same act. There is no dispute that three 
of the baies contained a percentage of leaf tobacco suitable for cigar 
wrappers, the percentage differing in the différent baies. The pro- 
viso of paragraph 242 provides "that if any portion of any tobacco 
imported in any baie * * ' * shall be suitable for cigar-wrappers, 
the entire quantity of tobacco contained in such baie * * * shall 
be dutiable" under that paragraph. It is hard to conceive of stronger 
or more unambiguous language. It is so clear that there is no room 
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for construction. It is practically prohibitory in its terms. The im- 
portera contend that the court is permitted to consider the question 
whether or not the percentage is appréciable or otherwise. I do not 
think that question can be considered under the language quoted. 
Therefore, as to three of the baies the décision of the board is af- 
firmed. As to baie 5,677 several of the witnesses testify that it con- 
tained no wrapper tobacco. As the board did not pass upon the 
question of fact involved with référence to this baie, but based its 
décision upon the ground that the merchandise had gone out of the 
possession of the government, I think the question is still open in this 
court. The weight of évidence is that the importera contention as 
to this baie is correct. As to baie 5,677 the décision of the board is 
reversed. 



UNITED STATES v. BENJAMIN et al. 

(Circuit Court, S. D. New York. February 11, 1896.) 

No. 1,726. 

Customs Dûmes— Valuation— Clérical Mistake in Invoice. 

The board of gênerai appralsers has jurisdiction to correct a mistake 
in the appraisement, arising from a clérical error in invoicing the goods 
as worth so many marks instead of so inany pfennigs. 

Appeal on behalf of the United States from a décision of the 
board of gênerai appraisers which reversed the action of the col- 
lector in relation to certain merchandise imported by Benjamin & 
Caspery. 

Henry D. Sedgwick, Jr., Asst. U. S. Atty. 

Eobert Weil, for importera. 

COXE, District Judge (orally). We start in this cause with the 
undisputed fact that there was a clear clérical mistake in the in- 
voice of the goods, which, though in fact worth so many pfennigs, 
were invoiced as worth so many marks. This being true, the court 
is naturally inclined to give the importers relief, if possible. As 
soon as the mistake was discovered the importers protested against 
the illégal exaction of duty. The protest, with ail the proceed- 
ings, was returned by the collecter to the board of gênerai apprais- 
ers. They find as facts that there was a clear clérical mistake 
in the valuation of the goods, and that the appraising officer, had 
he made a careful and intelligent examination would hâve discov- 
ered the mistake on the face of the invoice. The board then cor- 
rect the mistake, find the true market value of the goods, and 
sustain the protest. I am inclined to think that the board had 
jurisdiction and that their flnding is correct. I cannot believe 
that it was the intention of congress to require an importer whose 
property is thus taken to go through the complicated and incon- 
sequential proceedings which hâve been suggested hère, especially 
when some of theru concededly would not f urnish the relief sought 
for or lead to any practical resuit. A mistake so plain demanda 
a simple remedy. 

The décision of the board of gênerai appraisers is affirmed 



52 FEDERAL EEPORTEB, vol. 72. 

STERN et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 11, 1896.) 

No. 1,861. 

Customs Duties— Classification— Nail Cleaners. 

Silver-handle nail cleaners were dutiable as "manufactures of métal," 
under paragraph 215 of the act of 1890, aiid not as "files," under par- 
agraph 168, thougn they may hâve had a nie attached to them. 

Appeal by Stern Bros., importera, from a décision of the board of 
gênerai appraisers which afflrmed the action of the collector in assess- 
ing duty upon the importations in question. 

D. I. Mackie, for appellants. 
Henry C. Platt, Asst. U. S. Atty. 

COXE, District Judge (orally). The articles îmported are known 
as files or nail cleaners. The collector assessed them for duty under 
paragraph 215 of the act of 1890 as "manufactures of métal." The 
importera insist that they should hâve been assessed under paragraph 
168 of the same act, which provides for files. The gênerai appraiser 
found that they were silver-handle nail cleaners, and were not files 
either in fact or commercially. No évidence was taken before the 
board of gênerai appraisers and none has been taken in this court. 
In fapt, the court is without the sample which was before the board 
and has nothing of which to predicate a finding that the décision of 
the board is incorrect. It is said that the burden is upon the im- 
porter to satisfy the court that the ûndings of the board are unsup- 
ported by évidence; but irrespective of that question it would seem, 
from the description given by the gênerai appraiser and by the board, 
there is very great doubt whether thèse articles can be regarded as 
files. There is perhaps a file upon them, but they are more cor- 
rectly designated in the terms of the appraiser as "silver-handle nail 
cleaners." I think the record is insufficient to justify the court in 
interfering with the décision of the board of gênerai appraisers, and 
it is, therefore, afflrmed. 



HENSEL et aL v. UNITED STATES. 

(Circuit Court, S. D. New York. February 11, 1896.) 

No. 1,903. 

Customs Ditties— Réimportation of American Goods— Certificats. 

Upon the reimportation of exported American manufactures, the mère 
failure to state, in the certiflcate presented on the entry, that the goods 
had not been advanced in value or Improved in condition slnce they left 
this country, as required by the former treasury "régulations, did not jus- 
tify the collector in requiring payment of duties, if the fact that they 
had not been advanced in value or improved in condition otherwise ap- 
peared. The régulation requiring the statement in the certiflcate was 
unreasonable, as appears from the fact that it was omitted from the 
amended régulations, on the ground that it was impossible for foreign 
customs officiais to state such facts from their own knowledge. 
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2. Same— -Tran of Filing Certificats. 

Failure to file the certificate required on the reimportation of exported 
American machines, immediately upon the entry of the goods, does not 
deprive the importer of the right to re-enter them free, if such certificate 
is filed in a short time. 

Appeal by Hensel, Bruckman & Lorba"cher, importera, from a 
décision of the board of gênerai appraisers which sustained the ac- 
tion of the collecter in assessing duty upon the merchandise in 
question. 

W. Wickham Smith, for importera. 

Henry D. Sedgwick, Jr., Asst. U. S. Atty. 

COXE, District Judge (orally). The imported articles are ma- 
chines made in this country, taken to Germany, not accepted there 
by the consignées, and reimported on August 15, 1893. The col- 
lector assessed duty upon them under paragraph 215 of the act of 
1890, concededly the correct paragraph if the articles were sub- 
ject to duty. The importers insist, however, that they were enti- 
tled to free entry under paragraph 493 of the same act, and I un- 
derstand it to be admitted upon the part of fhe collector that that 
paragraph correctly describes the importations, that is, there is no 
dispute that thèse machines were manufactured in the United 
States and that they hâve not been advanced in value or improved 
in condition since they were exported. 

This is another of those cases where the facts are of such char- 
acter that the court naturally inclines to aid the importers, if possi- 
ble to do so, because it must be conceded that, upon the merits, 
there is but one side to the controversy. Beyond question the 
collector has taken duty from the importers upon articles which 
were entitled to free entry, and the only excuse of the collector 
is that he was justiâed in this course because the importers failed 
to comply with ail the technical requirements of the law. In other 
words, the collector's contention is based upon the strictest con- 
struction of the statute and of the treasury régulations made in 
pursuance thereof. The certificate presented upon the entry of 
the goods complied with the requirements of the law, except that 
it failed to state that the machines in question had not been ad- 
vanced in value or improved in condition since they left this coun- 
try. I suppose it will be admitted that if this provision of the 
treasury department were an unreasonable or an impossible one, 
that the insistance upon it by the collector was beyond his power. 
That it was an unreasonable régulation is sufflciently established 
by the action of the treasury department itself. When its atten- 
tion was called to the matter the régulation was amended by leav- 
ing out this provision, upon the ground that it was an impossibil- 
ity for the foreign customs officiai, in a majority of cases, to be 
able to state of his own knowledge that the imported article had 
not been improved in value. 

But even if the importera are wrong in this contention, it still re- 
mains to be considered whether or not the fact that they hâve sup- 
plied the certificate in the précise language of the amended régula- 
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tion, îb not, in the circumstances, a sufflcient compliance. I do not 
traderstand that any fault is foand with the certiflcate as it now 
appears, except that it was not filed in time. The régulation, unless 
very strictly construed, provides no particule time within which the 
certiflcate must be furnished. The évident intention of the law is 
that the collecter shall at some time, some reasonable time of course, 
hâve évidence that the goods are entitled to free entry. Although 
there is language in the régulation which might imply that this 
must be done at the time of entry, still it does not seem to me that 
it can be said that the importer must lose the beneflt of paragraph 
493 if he delays furnishing the certiflcate for a short period of time. 
The spirit of the law is otherwise. Upon the merits there is no dis- 
pute. Even if the above constructions were doubtful, the doubt 
should be resolved in favor of the importera. 
The décision of the board of gênerai appraisers is reversed. 



PEERCE & BUSHNELL MANUF'G CO. V. WERCKMEISTER. 

(Circuit Court of Appeals, First Circuit January 24, 1896.) 

No. 118. 

L Copyright— Paikting — Copies— Rbv. St. § 4962. 

The word "copies," In Rev. St. 8 4962, requiring a notice of copyright to 
be inserted In the several copies of the édition of a copyrighted book, or, 
lf the copyrighted article be a map, painting, etc., to be inscribed upon 
some visible portion thereof, refers not to reproductions of an original, but 
to the lndivldual copyrighted things, whether one or many. Accordingly, 
held that, in order to maintaln an action for the infringement of a copy- 
right of a painting, a notice of copyright must hâve been inscribed upon 
some visible portion thereof, when it was published. Coït, Circuit Judge, 
and Nelson, District Jut'.ge, concurrihg, and Webb, District Judge, dis- 
senting. 63 Fed. 445, reversed. 

2. Bamb— Publication. 

A painting which ls publicly exhiblted ls "published," within the mean- 
ing of the copyright laws. Coït, Circuit Judge, and Nelson, District Judge, 
concurring, and Webb, District Judge, dlssenting. 

Appeal f rom the Circuit Court of the United States for the District 
of Massachusetts. 

This was a suit In equity for Infringement of a copyright In a painting en- 
titled "Die Heilige Cacilie." The artist was Gustav Naujok, a citizen and 
résident of Germany. The painting was completed in 1891. From January, 
1892, to March, 1892, the picture was publicly exhibited by the artist at 
Berlin, Germany; and at Munich, in the summer of 1892. Upon the 5th 
day of March, 1892, Naujok made the following assignment: 

"I transfer hereby to the Phôtographische Gesellsehaft in Berlin for my 
work 'Die Heilige Cacilie' the right of publication,— by which I wish to hâve 
understood the exclusive right of reproduction,— agalnst a payment of 500 
marks, and nine gratuitous copies thereof. 

"Kônigsberg, in Prussia, March 5, 1892. Gustav Naujok." 

On May 16, 1892, the plaintiff, a citizen of Germany, under the business 
name of the Phôtographische Gesellsehaft, deposlted in the office of the 
llbrarlan of congress the title of the painting, with the photograph and de- 
scription thereof, claiming a copyright therein as proprietor, as appears by 
the following certiflcate: 
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"Library of Congress, Copyright Office. Washington. 
"To wit: Be it remembered, that on the 16tb day of May, Anno Domini 
1S92, Photograpnische Gesellschaft, of Berlin, Ger., hâve deposited in this 
office the title of a painting, the title or description of which is in the fol- 
lowing words, to wit: 'Die Heilige Càcilie, G. Naujok.' Photo. & descript. 
on file; the right whereof they claim as proprietors, in conformity with the 
laws of the United States respecting copyrights. 

"A. K. Spoft'ord, Librarian of Congress." 

In the summer of 1892 the artist sold the painting; to whom it does not 
appear. There was no notice of copyright inscribed on the painting, or upon 
any visible portion thereof. On August 24, 1892, photographie copies of 
the picture made in Gerniany by the plaintiff were sent to the United States. 
Thèse copies were marked: "Copyright 1892, by Photographische Gesell- 
schaft." On September 19, 1892, photographie copies of the picture were 
published by the plaintiff in Germany. Some time during the year 1893, and 
prior to the commencement of this suit, in May of that year, a photograph 
made from one of the photographs taken in Germany by the plaintiff was 
made, published, and sold by the défendant. 

The appellant (défendant below) assigns the following errors: First. That 
the court, having found that the complainant failed to inscribe the notice 
required by law upon some visible portion of the painting alleged to be copy- 
righted, or of the substance on which the sâme was mounted, erred in find- 
ing that he was not thereby debarred from maintaining this action for the 
infringement of his copyright. Second. That the court erred in flnding and 
holding that the painting alleged to be copyrighted had not been "published," 
within the sensé of the copyright law, prior to the deposit of the description 
and photograph thereof in the office of the librarian of congress. Third. That 
the court, having found that the complainant had published copyrightable, 
but uncopyrighted, photographs of his alleged copyrighted painting, and that 
the défendant had copied solely the uncopyrighted photograph, and not the 
copyrighted painting itself, erred in flnding that such copying was an in- 
fringement of the copyright upon the said painting. Fourth. That the court, 
having found that the complainant had placed upon the uncopyrighted photo- 
graphs a notice of copyright, and had failed to place thé same upon the 
copyrighted painting, erred in not finding that the plaintiff, by virtue of such 
false and incorrect marking of his uncopyrighted photograph, had debarred 
himself from équitable relief. Fifth. That the court erred in finding that 
the complainant's uncopyrighted photograph could not hâve been copy- 
righted under section 3 of the act of 1891. Sixth. That the court, having 
found that the complainant had published copyrightable, but uncopyrighted, 
photographs of the said alleged copyrighted painting, erred in finding that 
he had not thereby dedicated the right of copying said photographs to the 
public, including the défendant herein, and therefore also erred in enjoin- 
ing the défendant herein from copying said copyrightable, but uncopyrighted, 
photograph. Seventh. That the court erred in flnding "that the complainant 
was the proprietor or assign of the said copyrignted picture, or of the right 
to copyright the same, at the time of his alleged copyrighting thereof, and 
also erred in flnding that the said copyright was rightfully and effectually 
registered by the complainant in his own name. 

Alexander P. Browne and William A. Jenner, for appellant. 
Louis C. Raegener, for appellee. 

Before COLT, Circuit Judge, and NELSON and WEBB, District 
Judges. 

COLT, Circuit Judge (after stating the facts as above). This is a 
bill in equity for the infringement of a copyright in a painting. The 
court below directed a decree for the plaintiff (63 Fed. 445), and the 
case now cornes before us on appeal. 

It appears that the appellee, who was the plaintiff below, failed to 
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inscribe upon some visible portion of fhe painting alleged to be copy- 
righted, or upon the substance on which the same was mounted, the 
notice required by the statute. Eev. St § 4962; Act June 18, 1874 
(18 Stat. 78, pt. 3); Act March 3, 1891 (26 Stat. 1106). This is made 
the ground of the ftrst assignment of error. To secure a statutory 
copyright under the laws of the United States, ail the prescribed 
requisites of the statute must be complied with. Wheaton v. Peters, 
8 Pet. 591, 664; Parkinson v. Laselle, 3 Sawy. 330, 332, Fed. Cas. No. 
10,762; Boucicault v. Hart, 13 Blatchf. 47, 50, Fed. Cas. No. 1,692; 
Lawrence v. Dana, 4 Cliff. 1, 60, Fed. Cas. No. 8,136. Section 4952 
of the statute déclares that certain persons shall be entitled to copy- 
right in certain things "upon complying with the provisions of this 
chapter." Section 4956 déclares that "no person shall be entitled to 
a copyright" unless he shall, on or before the day of publication, 
deliver at the office of the librarian of congress, or address by mail 
to said librarian, a printed copy of the title of the book, map, chart, 
etc., or a description of the painting, drawing, etc., for which he 
desires a copyright, and that not later than the day of the publica- 
tion he shall make the proper deposit of two copies of such copyright 
book, map, chart, etc., or, in case of a painting, drawing, etc., a photo- 
graph of the same. But, although a perron coming within the class 
mentioned in section 4952 is entitled to a copyright upon complying 
with the provisions of section 4956, he cannot enforce any right 
against infringers except npon giving the notice required by section 
4962, as amended by the act of June 18, 1874, which reads as f ollows : 

"No person shall maintain an action for the infringement of his copyright 
unless he shall give notice thereof by inserting in the several copies of every 
édition published, on the title-page, or the page immediately following, if it 
be a book; or if a map, chart, musical composition, print, eut, engraving, 
photograph, painting, drawing, chromo, statue, statuary, or model or design 
intended to be perfected and completed as a work of the fine arts, by in- 
scribing upon some visible portion thereof. or of the substancp on which the 
same shall be mounted, the following words, viz.: "Entert according to 

act of congress, in the year , by A. B., in the ofhce of the librarian of 

congress, at Washington;' or, at his option the word 'Copyright,' together 
with the year the copyright was entered, and the name of the party by 
whom it was taken out; thus: 'Copyright, 1H— , Dy A. B.' " 

The necessity of this notice is to inform the public. Lithographie 
Co. v. Sarony, 111 U. S. 53, 55, 4 Sup. Ct. 279. 

Copyright, under the statute, is the exclusive right to publish a 
literary or artistic work. Such work may be a transcript or repro- 
duction from some original manuscript, plate, or négative, as a 
book, engraving, or photograph, or may itself be an original, as a 
painting, statue, model, or design; and such work may or may not 
be published in multiple form. In the case of a book, map, engrav- 
ing, or photograph, it is commonly published in multiple form; in 
the case of a painting or statue, it may or may not be published in 
multiple form. If we confine ourselves to the subjects of copy- 
right, and eliminate from our minds any distinction between "copy" 
and "original," the meaning of section 4962 seems to be clear. It 
begins by declaring that "no person shall maintain an action for the 
infringement of his copyright unless he shall give notice thereof by 
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insertîng in the several copies of every édition published," etc. The 
words "several copies" are not used in the sensé of a copy or re- 
production from some original, but are used in the sensé of each in- 
dividual copyrighted thing, whether a copy or an original, so called; 
and the words following, "of every édition published," plainly mean 
each published production or reproduction of every copyrighted 
thing. In Webster's International Dictionary we ûnd, among the 
définitions of the word "copy": "An individual book, as a copy of 
the Bible;" and it is in this sensé the word is used in this section. 
We copyright a book under sections 4952 and 4956, and section 
4962 then requires that, in order to maintain an action for infringe- 
ment, notice of copyright shall be inserted in each book (whatever 
may be the form of the book) which is published, and upon each 
book of every édition or reproduction which is published. The fact 
that such book may be a copy from some original manuscript is im- 
material, and has nothing to do with the notice required by this 
section. It is the published book, or the book which is made public 
by offering for sale or otherwise, which must contain the notice. A 
book is published in multiple form, and no one particular book is 
any more entitled to be called an original than another. We copy- 
right a map, and section 4962 déclares that, in order to enforce our 
rights against infringers, notice of copyright must be inscribed upon 
each published map, and upon each map of every édition or repro- 
duction which is published. The fact that a map may be an im- 
pression from some original drawing or design is foreign to the 
question of notice under this section. So far as the law of notice 
is concerned, there is no such thing as a particular map which may 
be called the original, but ail are original maps as much as any 
single one. We copyright a chromo, which is a picture produced 
by the process of chromo-lithography, and section 4962 déclares that 
notice must be inscribed upon every published chromo. Each chro- 
mo is as much an "original" as a "copy," and either term applies 
equally well to ail chromos. We copyright a painting, and sec- 
tion 4962 requires notice of copyright upon the published painting, 
and upon each replica or reproduction which is published. And 
what has been said with respect to a book, map, chromo, or paint- 
ing applies to the other copyrighted things enumerated in this sec- 
tion. Section 4962 does not deal with "copies" as distinct from 
"originals," or with "originals" as distinct from "copies," as those 
terms are commonly understood; but it deals with published copy- 
righted things, and it déclares that no action for infringement will 
lie unless each copyrighted thing which is published or made public, 
be it a "copy," so called, or an "original," so called, or another édition 
or reproduction of such copy or original, has inscribed upon it the no- 
tice of copyright. The notice required by this section only applies 
to published copyrighted things; and has no application to copy- 
righted things which are not published. An artist may désire to 
copyright his original painting, not for the purpose of publishing 
it, but for the purpose of protecting his published replica. While 
his original painting remains unpublished, it is unnecessary to put 
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any notice of copyright upon it, but the notice is only required upon 
the published replica; and so, in the case of a design or model, no 
notice is necessary upon the unpublished original» while they re- 
main unpublished, but only upon the published reproductions. 

The proposition which has been adTanced in this case that no no- 
tice is required by section 4962 upon a published original copy- 
righted painting, but only upon a published reproduction, seems 
clearly untenable. It leads to the following results: An artist 
need not put any notice upon his published original copyrighted 
painting, but must put it upon his published replica. A sculptor 
need not put any notice upon his published original copyrighted 
statue, but must put it upon a duplicate or reproduction. An origi- 
nal copyrighted painting, which is publicly exhibited everywhere, 
without réservation, is protected f rom copying without giving any 
notice of copyright to the public, while a published replica, to secure 
protection, must be inscribed with notice. An original copyrighted 
statue, which is publicly exhibited in a park or gallery, without 
any kind of réservation, is protected against copying without no- 
tice; while a published duplicate or reproduction is unprotected, in 
the absence of notice. When a copyrighted original and duplicate 
of a painting or a statue are publicly exhibited together, without 
réservation, the originals are protected from copying without no- 
tice, while the duplicates must be inscribed with notice. In view 
of the express language and évident purpose of section 4962, a 
construction which requires a person to give notice of copyright on 
"his copyright" book, map, chart, musical composition, print, eut, 
engraving, photograph, and chromo, which are published, and which 
requires no notice of copyright on "his copyright" painting, draw- 
ing, statue, statuary, model, or design, which are published, should 
not be adopted if this section be capable of another interprétation 
which makes it harmonious and applicable alike to ail the enumer- 
ated subjects of copyright. 

Under the statute of 8 Anne, copyright commences from the flrst 
day of publication. The flrst publication is the foundation of the 
right, and a condition précèdent to the existence of the right. 
Whatever right the author may hâve possessed before publication 
must hâve been at common law. Jefferys v. Boosey, 4 H. L. Cas. 
815, 847, 886, 955. In this country, under the statute, copyright is 
granted for a limited term from the time of recording the title (sec- 
tion 4953); but this is done for the purpose of protecting the au- 
thor between the flrst and last acts necessary to perfect the copy- 
right. Statutory copyright is obtained for the purpose of protec- 
tion after publication, which at common law works a forfeiture. 

The bill in this case allèges publication of the painting on or 
about September 15, 1892. The évidence shows that the painting 
was publicly exhibited in Berlin, from January to March, 1892 ; and 
at Munich, in the summer of 1892. Under thèse circumstances, we 
hold that the alleged copyrighted painting has been "published," 
within the meaning of section 4962, and should hâve been inscribed 
with notice of copyright in order to entitle the plaintiff to main- 
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tain this action for infringement. Upon this ground, and without 
passing upon the other questions raised by the assignaient of errors, 
the decree of the circuit court is reversed, and the cause remanded 
to that court, with directions to dismiss the bill, with costs. 

WEBB, District Judge. I cannot concur with either the reason- 
ing or the conclusions of the majority of the court, but am of opinion 
that the judgment of the circuit court should be affirmed. 

NOTE. The statutes relating to copyright (Kev. St. tit. 60, c. 3, p. 957; Act 
June 18, 1874 [18 Stat. 78, pt 3]; Act March 3, 1891 [26 Stat. 1106]) material 
to the présent controversy are: 

"Sec. 4952. The author, inventer, designer or proprietor oî any book, map, 
chart, dramatic or musical composition, engraving, eut, print, or photograph 
or négative thereof, or of a painting, drawing, chromo, statue, statuary, 
and of models or designs intended to be perfected as works of the fine arts, 
and the executors, adminlstrators or assigns of any such person shall, upon 
complying with the provisions of this chapter, hâve the sole liberty of print- 
ing, reprinting, publishing, completing, copying, executing, finishing, and 
vending the same," etc. 

"Sec. 4956. No person shall be entitled to a copyright unless he shall, on 
or before the day of publication in this or any foreign country, deliver at 
the office of the librarian of congress, or deposit in the mail within the 
United States, addressed to the librarian of congress, at Washington, Dis- 
trict of Columbia, a printed copy of the title of the book, map, chart, dramatic 
or musical composition, engraving, eut, print, photograph, or chromo, or a 
description of the painting, drawing, statue, statuary, or a model or design 
for a work of the fine arts for which he desires a copyright, nor unless he 
shall also, not later than the day of the publication thereof, in this or any 
foreign country, deliver at the office of the librarian of congress, at Wash- 
ington, District of Columbia, or deposit in the mail within the United States, 
addressed to the librarian of congress, at Washington, District of Columbia, 
two copies of such copyright book, map, chart, dramatic or musical compo- 
sition, engaving, chromo, eut, print, or photograph, or in case of a painting, 
drawing, statue, statuary, model, or design for à work of the fine arts, a 
photograph of same: provided, that in the case of a book, photograph, 
chromo, or lithograph, the two copies of the same required to be dellvered 
or deposited as above shall be printed from type set within the limits of the 
United States, or from plates made therefrom, or from négatives, or draw- 
ings on stone made within the limits of tne United States, or from trans- 
fers made therefrom. During the existence of such copyright the importa- 
tion into the United States of any book, chromo, lithograph, or photograph, 
so copyrighted, or any édition or éditions thereof, or any plates of the same 
not made from type set, négatives, or drawings on stone made within the 
limits of the United States, shall be, and It is hereby, prohibited, except," etc. 

"Sec. 4962. No person shall maintain an action for the infringement of his 
copyright unless he shall give notice thereof by inserting in the several copies 
of every édition published, on the title-page, or the page immediately fol- 
lowing, if it be a book; or if a map, chart, musical composition, print, eut, 
engraving, photograph, painting, drawing, chromo, statue, statutary, or 
model or design intended to be perfected and completed as a work of the 
fine arts, by inscribing upon some visible portion thereof, or of the substance 
on which thé same shall be mounted, the following words, viz.: 'Entered 

according to act of congress, in the year , by A. B., in the office of the 

librarian of congress, at Washington;' or, at his option the word 'Copyright,' 
together with the year the copyright was entered, and the name of the party 
by whom it was taken out, thus: 'Copyright, 18—, by A. B.' " 

"Sec. 4963. Every person who shall insert or impress such notice, or words 
of the same purport, in or upon any book, map, chart, dramatic or musical 
composition, print, eut, engraving, or photograph, or other article, for which 
he has not obtained a copyright, shall be liable to a penalty of one hundred 
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dollars, recoverable one-half for the person who shall sue for such penalty and one- 
half to the use of the United States. 

"Sec. 4964. Every person, who after the recording of the title of any book and the 
depositing of two copies of such book, as provided by this act, shall, contrary to the 
provisions of this act, within the term limited, and without the consent of the pro- 
prietor of the copyright flrst obtained in writing, signed in présence of two or more 
witnesses, print, publish, dramatize, translate, or import, or, knowing the same to be 
so printed, published, dramatized, translated, or imported, shall sell or expose to sale 
any copy of such bodk, shall forfeit every copy thereof to such proprietor, and shall 
also forfeit and pay such damages as may be recovered in a civil action by such pro- 
prietor in any court of compétent jurisdiction. 

"Sec. 4965. If any person, after the recording of the title of any map, chart, dramatic 
or musical composition, print, eut, engraving, or photograph, or chromo, or of the de- 
scription of any painting, drawing, statue, statuary, or model or design intended to be 
perfected and executed as a work of the fine arts, as provided by this act, shall, within 
the term limited, contrary to the provisions of this act, and without the consent of the 
proprietor of the copyright first obtained in writing, signed in présence of two or more 
witnesses, engrave, etch, work, copy, print, pablish, dramatize, translate, or import, 
either in whole or in part, or by varying the main design with intent to évade the law, 
or, knowing the same to be so printed, published, dramatized, translated, or imported, 
Bhall sell or expose to sale any copy of such map or other article as aforesaid, ne shall 
forfeit to the proprietor ail the plates on which the same shall be copied and every 
sheet thereof, either copied or printed, and shall further forfeit one dollar for every 
sheet of the same found in his possession, either printing, printed. copied, published, 
imported, or exposed for sale, and in case of a painting, statue, or statuary, he shall 
forfeit ten dollars l'or every copy of the same in his possession, or by him sold or ex- 
posed for sale ;* one-half thereof to the proprietor and the other half to the use of the 
United States. " 

This section was amenrled March 2, 1895, to read from hère on as follows: "Provided. however, 
that in case of any su h.infringement of the copyright of a photograph made from any object not 
a work of fine art", the sum to be recovered .n any action brought under the provisions of this 
section shall not be lésa than one hnniired dollars, nor more than five thousand dollars; and pro- 
vided, further, that in c«se of any such infrïngement of the copyright of a painting. drawing, 
statue, engraving, etching, print, or model or design for a work of the fine arts or of a photo- 
graph of a work of the fln^ arts, the sum to be recovered in any action brought through the pro- 
visions of this section shall be not less than two hundred and flfty dollars, and not more than ten 
thousnnd dollars. One-half of ail the foregoing penalties ehali go to the proprietors of the copy- 
right and the other half to the use of the United States." M Stat. 966. 



DUNHAM v. BBNT et al. 

(Circuit Court, D. Massachusetts. September 8, 1885.) 

No. 2,042. 

1. Pleading in Patent Suits — Multifariousnbss. 

Where a bill is primarily for infrïngement, it la not made multifarious 
by settlng out a contract between complainant and défendant, whereby, 
It is alleged, défendants bave bound the.mselves not to contest the 
validity of tbe patent. 

2. Same — Jurisdiction op Fédéral Courts. 

A fédéral court has jurisuiction of a suit, which is primarily for in- 
frïngement, notwithstanding that the bill sets up certain contracta which 
are alleged to constitute an estoppel against défendants, but which 
are not sued upon and which relate to other machines than those In 
respect to which infrïngement is averred. Hartell v. Tilghman, 09 IL S. 
547, distinguished. 

3. Same— Contract not to Contest Patent. 

A stipulation by the lessee of specified patented machines that "he 
will not In any way contest tlie validity of any of the patents he is 
hereby licensed to use" held t& be of gênerai obligation, and not re- 
stricted to the machines covered by the lease. 

4. Same— Public Polict. 

It is not contrary to public pol.lcy to allow a party to contract not to 
contest the validity of a patent. 

This was a suit in equity by Ella B. Dunham, administratrix, 
against James M. Bent and otheis, for alleged infringement of a 
patent. Défendants demurred to the bill. 
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Charles H. Drew, Charles F. Perkins, and P. E. Tucker, for com- 
plainant. 
George L. Roberts & Bro., for défendants. 

COLT, Circuit Judge. This is a bill in equity, brought to restrain 
the défendants from infringing two letters patent for improvements 
in machines for nailing the soles of boots and shoes,' granted to 
Henry Dunham, August 18, 1874, and November 14, 1876, and num- 
bered, respectively, 154,129 and 184,281. The bill sets forth two 
leases from Dunham to the défendants. Thèse leases covered cer- 
tain designated machines, and limited the rights of the défendants 
to the use of the particular machines. In the leases we ând the 
following provision: 

"The said lessee hereby agrées that he will not in any way contest the va- 
lidity of any of the patents he is hereby licensed to use, or the sufliciency of 
their spécification, or the validity of the title of the lessor or of his successors, 
légal représentatives, or assigns to said patents." 

The présent suit is brought for infringement of the patents by the 
use of machines not covered by the licenses. The défendants hâve 
demurred to the bill on several grounds. It is contended that the 
bill is multifarious, in that it seeks relief against the défendants as 
infringers, and also upon certain contracts. Primarily, this suit 
is for an infringement of patent rights. It sets out the contract in 
order to show that the défendants hâve bound themselves not to 
contest the validity of the patents, and that, theref ore, they are es- 
topped from setting up this one défense to the action. It cannot 
be said that this is such a joinder of distinct and independent mat- 
ters as to render the bill multifarious. 

Another ground of demurrer is that this court has no jurisdiction, 
both parties being citizens of Massachusetts, because the suit is 
brought upon a contract, and not under the patent laws of the 
United States. But, in our view, this suit is not brought upon the 
leases. They covered only certain designated machines, and not 
'those in controversy. In respect to the machines in suit, the de- 
fendants do not occupy the position of licensees. This case, there- 
fore, does not corne within the décision in Hartell v. Tilghman, 99 U. 
S. 547, and other like cases. We think the court has jurisdiction. 

Another ground of demurrer is that the provisions in the leases 
wherein the défendants agrée not to contest the validity of the pat- 
ents concern only the spécifie machines which the défendants were 
licensed to use, and do not concern the machines complained of. In 
our opinion, neither of the several provisions in the leases, taken 
together, nor the spécifie provision already cited, will warrant such 
a construction. In the absence of any spécifie agreement not to 
contest the validity of the patents, the estoppel of the défendants 
would be confined to the particular machines covered by the licenses. 
But we see no reason why a party may not, in considération of re- 
ceiving a lease for a certain number of machines, bind himself 
generally not to dispute the validity of the patents embodied in 
those machines, nor why he should not, in a suit for infringement 
for the use of unlicensed machines, be bound by his agreement. Re- 



62 FÉDÉRAL REPORTER, Vol. 72. 

citais in a deed are generally made for the purpose of carrying into 
effect the gênerai object of the deed, and not for collatéral purposes; 
and therefore a party may not be estopped to dispute the facts so 
admitted in an action by the other party, not founded on the instru- 
ment, and wholly collatéral to it. Bigelow, Estop. 255; Carpenter 
v. Buller, 8.Mees. & W. 209. But, if parties insert a provision in an 
instrument which is designed to extend beyond the main object of 
the instrument itself, it should be enforced. Now, the purpose of 
inserting this provision in thèse leases was to prevent the défend- 
ants f rom disputing the validity of thèse patents in any suit which 
might be brought against them. In the absence of any such pro- 
vision, they would be estopped to the extent of the machines cor- 
ered by the leases, and therefore this part of the agreement has no 
force and effect if not made to extend beyond the licensed machines. 
In Kailway Co. v. Warton, 6 Hurl. & N. 520, the suit was upon a bond 
conditioned for the due performance of a certain contract; and the 
question was whether the plaintiffs were not estopped by a subsé- 
quent deed between the same parties in which it was contended 
that the claims sued upon were adjusted and settled. While it 
was held that the subséquent deed was intended only to cover a set- 
tlement of certain matters specified, and did not embrace the claims 
in suit, and that the récital in the subséquent deed would not be 
binding because the suit was not brought upon that instrument, the 
court say that a récital in such a deed would be binding if it was 
the bargain on the faith of which the parties acted. In other words, 
"if the parties had agreed in the subséquent deed to release ail other 
claims, it would create an estoppel." 

The défendants' counsel urge that it is contrary to public policy 
to allow a party to contract not to contest the validity of a patent, 
after analogy to the rule adopted as to statutory limitations and 
statutory exemptions. But the reasons of public policy which for- 
bid a party from making a valid promise which will render inopera- 
tive a statute limiting the time within which actions may be- 
brought, or a statute exempting certain property from attachment, 
do not apply, it seems to us, to a patent right. Further, as be- 
tween lessor and lessee, it is well settled that the lessee is estopped 
to deny the validity of the patent. This is a distinct récognition of 
the principle that a party may so bind himself. Demurrer over- 
ruled. 



YOUNG REVERSIBLE LOCK-NUT CO. v. YOUNG LOOK-NUT CO. et al. 

(Circuit Court, D. New Jersey. January 22, 1896.) 

1. Fédéral Jtjrisdiction in Patent Cases— Infringement Suits — Matters op 
Contract. 

Where the case made by the Ml Is based upon the patent exclusively, 
the court has jurisdiction, notwithstandlng the fact that by the answer the 
défendant admits the validity of the patent, and its own use and sale of 
the patented articles, and sets up, by way of défense, an alleged power of 
attorney, and a contract made thereunder, purporting to give It the right 
to use the invention. White v. Rankin, 12 Sup. Ct. 768, 144 U. S. 628. 
followed. 
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2. Sale and Assignmbnt op Patent — Fraud op Attobnet in Fact — Bona 
Fidb Pubchaser. 

An attorney in fact for the sale of a patent organized among his Per- 
sonal friends and associâtes a corporation with $300,000 of stock, of which 
only $2,500 were in fact subscribed, not letting his own name appear as 
an offlcer or stockholder. He thereupon contracted in the name of his 
principal, who was absent in Europe, to sell the patent to the corporation 
on terms which were entirely beyond his authority, and thereafter con- 
veyed the patent to the corporation. His principal repudiated the transac- 
tion immediately on being informed of it. Held, that the sale was a fraud 
upon the principal, and that the corporation could not claim the patent 
as a bona fide purchaser. 

8. Obganization op Corporations— Filtng Cbrtipicatb— New York Statutes. 
It is not essential to the capacity of a New York manufacturing corpora- 
tion to maintain a suit that a certificate of its organization should be flled 
In the county of its principal place of business, if such a certificate has 
been flled in the office of the secretary of state and in the clerk's office 
of the county where the office of the company is located. 

4. Same— Suits by Corporations— Proop op Payment op Capital Stock. 

A manufacturing corporation organized under the laws of New York 
may maintain a suit without showing compliance with the New York 
statute in respect to subscription and payment of its capital stock; for a 
fallure in this regard would not ipso facto, and in the absence of action by 
the state, work a dissolution of the corporation, or prevent it from recov- 
ering its property. 

This is a suit by the Young Réversible Lock-Nut Company 
against the Young Lock-Nut Company and others, for inf ringement 
of letters patent No. 447,224, issued Pebruary 24, 1891, to Levi H. 
Young, for a device for locking nuts. A preliminary injunction 
was heretofore denied. 66 Fed. 563. The bill is based exclusive- 
ly on the patent, as in ordinary infringement suits. The answer 
concèdes the validity of the patent, and admits the use by défend- 
ant of the patented improvement, as charged in the complaint; and, 
by way of défense, it makes the f ollowing averments : 

First. It allèges a power of attorney made by Levi H. Young to one Ira 
Abbott, from whom the défendant company claims Its alleged rights, and 
further avers: "That said power of attorney was made irrévocable for the 
reason, and as the défendant is informed and believes, said power of attor- 
ney was coupled with an interest in said patent to the extent of one-twelfth 
part thereof, duly assigned by said Levi H. Young to said Ira Abbott." 

Second. That, acting in pursuance of this power of attorney, the said Ira 
Abbott, on April 24, 1893, made an agreement in writing in the name of Levi 
H. Young to sell the said letters patent to the défendant company, and duly 
authorized it to manufacture and sell the patented article. 

Third. That on or about the same date (April 24, 1893), the said letters pat- 
ent were, by said Levi H. Young, acting through his said attorney, Ira Ab- 
bott, duly assigned, transferred, and set over to the défendant company. 

Edwin H. Brown and Louis O. Van Doren, for complainant. 
Alexander Thain, for défendant. 

ACHESON, Circuit Judge. The ruling in White v. Rankin, 144 
U. S. 628, 12 Sup. Ct. 768, is décisive against the objection made to 
the jurisdiction of the court. Hère, as there, the case presented 
by the bill is based upon the patent exclusively, and upon the face 
of the bill the court has cognizance of the case. The answer hère, 
as there, sets up an agreement in writing between the patentée 
and one of the défendants under which the défendants claim to hâve 
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the right to make, use, and sell the invention. The issue hère does 
not differ materially from the issue in White v. Rankin, where the 
suprême court held that the circuit court erred in dismissing the 
bill for want of jurisdiction, and remanded the cause with direc- 
tions to the court to hear the case upon the merits. Indeed, juris- 
diction is clearer in this case than it was in the case cited, for the 
plaintiff s position is that the instrument set up by thèse défend- 
ants as their justification was null and void ab initio. A hearing 
upon the merits, of course, involves an inquiry into the validity of 
the agreement which is set up as a défense to the charge of infringe- 
ment. 

By letter of attorney, dated March 30, 1892, Levi H. Young, the 
grantee of United States letters patent No. 447,224, dated Febru- 
ary 24, 1891, for a device for locking nuts, constituted Ira Abbott 
"irrevocably" his attorney to conduct negotiations for sale or other 
disposition of said patent, or for the formation of a company to 
manufacture and sell the patented articles, with power to transfer 
and deliver the patent for such considération as he might deem 
advisable and think fit and proper in Young's interest, and to exé- 
cute ail necessary documents for the purposes specified, and to util- 
ize and convey, if necessary, the franchises, concessions, and privi- 
lèges which Young had at Newport News, Va., or elsewhere. The 
allégation in the answer that this power of attorney was made ir- 
révocable, because it was coupled with an interest in the patent to 
the extent of one-twelfth part thereof, assigned by Young to Ab- 
bott, is not supported by any évidence. On the contrary, it is 
shown that Abbott never had any interest whatsoever in the patent. 
The power, then, undoubtedly was revocable (Hunt v. Rousmanier, 
8 Wheat. 174; Blackstone v. Buttermore, 53 Pa. St. 266); but wheth- 
er it was effectuai ly revoked by Young before Abbott undertook 
to act under it need not be considered in the view I take of the 
case. By an instrument of writing dated March 31, 1892, signed 
by Young and Abbott, and executed before the delivery of the 
power of attorney, it was stipulated that Abbott should not dis- 
pose of the patent unless he secured to Young the sum of $50,000 
by direct payment or by deposit in bank to his crédit, half thereof, 
at Ieast, "spot cash," and the balance in approved notes at three, 
six, nine, and twelve months, together with the one-quarter of the 
capital stock of the company to be formed. The power of attorney 
and the collatéral paper were executed in anticipation of Young's 
going abroad for a short time on business connected with his 
European patents for the lock-nut invention. Young sailed for 
England on April 2, 1892, not expecting to be absent from the 
United States more than 60 davs, but he was detained abroad un- 
til October, 1893. On April 19, 1892, Abbott wrote to Young,— 
then in London, — suggesting that $50,000 was an excessive cash 
payment, and that it might be well for Young to take "33J per cent, 
of the stock and $10,000 spot cash, and $25,000 with 6 per cent, at 
the end of the year after the stock has had a 10 per cent, dividend." 
Upon the receipt of this letter, Young, on May 3, 1892, cabled Abbott 
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bis assent to this suggestion. It is argued by the défendants that 
in the subséquent transaction on April 24, 1893, about to be men- 
tioned, between the Young Lock-Nut Company and Abbott, the 
iatter was acting in pursuance of Young's cablegram. This view, 
however, is quite inadmissible, for not only had Young withdrawn 
his assent, but, as respects the "f 10,000 spot cash," Abbott's sug- 
gested plan was not carried out, as we shall see. By an agreement 
in writing dated and made on April 24, 1893, executed by Ira Ab- 
bott, professedly under the above-recited power of attorney, and in 
the name of Levi H. Young, and by the corporation défendant, the 
Young Lock-Nut Company, it was stipulated that Young should sell 
and convey to said company, and that the company should pur- 
chase his said letters patent and his franchises, concessions, and 
privilèges at Newport News or elsewhere, for the sum of f 135,000, 
to be paid as follows: f 100,000 in the capital stock of the com- 
pany at the par value of $100 a share, $10,000 in cash, and $25,000 
by the note of the company, bearing interest, "to be paid at the end 
of one year after the stock of said company shall hâve earned and 
paid a net dividend of ten per cent, per annum"; said payments to 
be made "on or before one year from the date hereof," and upon the 
transfer to the company of said patent and properties; and that in 
the meantime, and until payment of said purchase money and the 
delivery of the patent and properties, the company should be author- 
ized to manufacture and sell the patented nut locks, paying to 
Young by way of royalty a sum equal to such dividends as might be 
declared by the company upon $135,000 of its stock, such payments 
to be made at the time of the payment of such dividends. After 
learning of the above-recited agreement, Young, upon June 7, 1893, 
sent a cablegram and a letter to Ira Abbott, repudiating the agree- 
ment as unauthorized, and on the same date he gave notice by let- 
ter to the défendants Charles P. Treat, Job Abbott, Robert Haz- 
lett, Otto Crouse, and Alexander Thain, who embraced in their 
number ail the ofûcers and ail the corporators of the Young Lock- 
Nut Company, that he had not sanctioned the formation of that 
company, and warning them against the infringement of his rights 
as sole owner of said patent. 

It is very plain from the proofs that in making the agreement of 
April 24, 1893, Ira Abbott acted without rightful authority, and in 
fraud of Young. Can the Young Lock-Nut Company be deemed a 
bona Me purchaser without notice? The certifieate of the corpo- 
rate organization of that company bears date April 8th, and was 
executed on April 17, 1893, and it was filed on the day of the date 
of said agreement. The certifieate shows that the company was 
formed for the purpose of manufacturing and vending Young's pat- 
ented lock nuts, and for the sale of rights under Young's patent. 
Beyond question, Ira Abbott was the projector and organizer of 
this company, although he discreetly kept his name out of the organ- 
ization papers, except that he subscribed the certifieate as an at- 
testing witness, and made the affidavit annexed thereto of the due 
exécution of that document. The certifieate fixes the capital stock 
v.72F.no.l— 5 
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of the company at $300,000, to be divided into shares each of the 
par value of $100, and it provides that the amount with which the 
company shall commence business shall be $2,500. That meager 
amount only of stock — 25 shares — was subscribed for. Whether 
this stock subscription was ever paid does not appear. There were 
but four subscribers and corporators, namely, Job Abbott, brother 
of Ira Abbott; Robert Hazlett, a subordinate office associate of 
Job Abbott; Alexander Thain, a lawyer and the légal adviser of 
Ira Abbott; and one Otto Crouse, who, it seems, is a lawyer, resid- 
ing in Jersey City. Job Abbott's office became the place of busi- 
ness of this company. Prom the start Ira Abbott was the man- 
ager of the company. This company, so brought forth and consti- 
tuted, having neither means nor crédit, undertook to purchase from 
Ira Abbott, as the agent of Levi H. Young, the latter's valuable 
patent and other property out and out, and to acquire an immé- 
diate vested right therein, without paying or securing to Young any 
part whatever of the named purchase price, $135,000. Oan such a 
company, a mère paper concern, between whose membership and 
Ira Abbott such close relations existed, without having paid or se- 
ciired aught to Young, be esteemed a bona flde purchaser, without 
notice of Abbott's lack of authority? To this hour the company 
has made no payment or tender to Young. It is most signiflcant 
that not one of the défendants — among whom are the officers and 
ail the corporators of the company — has been called to sustain the 
bona fldes of this transaction. Under the circumstances, their 
absence from the witness stand amounts to confession that the 
purchase hère set up is indefensible. True, most of the plaintiff's 
évidence was objected to, and it may be that as to some of it the 
objections were well taken, but there is enough of compétent évi- 
dence in this record impeaching the good faith of the purchase by 
the Young Lock-Nut Company from Ira Abbott to make it incum- 
bent upon the défendants to sustain that purchase by counter 
proofs, if it were possible to do so. But no such attempt was made, 
and a conclusion unfavorable to the défendants is irrésistible. 
Upon the uncontradicted proofs the Young Lock-Nut Company 
must be regarded as a mère instrument, devised and used by Ira 
Abbott to further his unwarrantable scheme, and as lending itself 
thereto, and hence without any lawful title to or right in Young's 
patent. 

Touching the objection raised to the capacity of the plaintiff com- 
pany to sue, little need be said. The certiflcate of its corporate 
organization was offered without objection. The subséquent mo- 
tion to strike it out seems to hâve been based upon the alleged fail- 
ure to file the certiflcate in the office of the secretary of state of the 
state of New York. By leave of court, however, évidence of such 
flling has been supplied. The office of the company being in 
Queens county, the flling of the certiflcate in the clerk's office there 
was sufficient without also flling it in New York county, although 
its principal place of business may hâve been in the latter county. 
I do not think that the plaintiff was called on to show compliance 
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with the requirements of the statute of New York in respect to 
subscriptions to its capital stock and the payment thereof. Were 
the court to assume, without proof, failure in this regard, such fail- 
ure would not ipso facto work a dissolution of the corporation, 
especially in the absence of complaint by the state of New York, or 
prevent the company's prosecuting an action to recover its prop- 
erty. 

Finally, even were it true that Young was indebted to Ira Abbott 
for money loaned, or on account of transactions relating to the 
European patents, thèse matters afforded no justification for Ab- 
bott's action in regard to the patent in suit, and they constitute no 
sort of défense hère. 

Let a decree be drawn in favor of the plaintiff in accordance with 
the prayers of the bill. 



GOSHEN SWEEPER CO. OF GRAND RAPIDS, MICH., T. BISSBLL 
CARPET-SWEEPER CO. 

(Circuit Court of Appeals, Sixth Circuit December 9, 1895.). 

No. 319. 

1. Patents— Infringembnt— Carpet Sweepers. 

Where a patent for an Improvement in carpet sweepers embodles mech- 
anism whereby one end of the brush roller may be pressed downward, 
so as to sweep more heavily, slroply by exerting additional pressure upon 
the handle, thus accomplishing a new and useful resuit, an infringe» 
ment of the patent is not avoided by simply duplicating the mechanisra 
so that the brush roller may be pressed downward at both ends; for 
thls, though an improvement, is a mère change In degree, and a carry- 
ing forward of the same idea. 

& Same— Claims for Improvements. 

Where a patent was limlted to a spécifie Improvement upon a certain 
part of the mechanism of carpet sweepers of the kind which hâve the 
brush roller operated by friction driving wheels, held, that It was not 
necessary that the claims should include, as an élément of the combina- 
tlon, the brush roller Itself , where the spécifications f ully described the' 
machine, and pointed out ail the éléments necessary to construct it; for 
a patent Is addressed to those familiar with the art, and need only point 
out dlstlnctly the part claimed as new, so as to advise the public as to 
the estent of the Invention. 

1 same— sufficiency of specifications— description of the fttnction of a 
Patent. 

The functlon or principle which the inventer ls required to clearly de- 
scribe ls the mode of opération proper to his mechanism or structure, and 
not the results, efîects, or advantages achieved thereby; and if thèse 
results, effects, and advantages are the immédiate resuit of the structure 
and mode of opération, the patentée is entitled to the beneflt thereof, 
whether, at the time of applying for his patent, he understood ail of its 
bénéficiai results or not. 

4 Same — Carpet Sweepers. 

The Plumb patent, No. 233,371, for an improvement in carpet sweepers, 
In which the brush roller is operated by friction driving wheels, and 
whereby the brush roller may, at the will of the operator, be pressed 
down, so as to sweep heavy or light. thus giving it a "broom action," con- 
«trued, and held valid and infringed. 
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On Rehearing. 

6. Same — Limitation of Claims. 

Ooncluding a claim with the words, "when constructed as and for the 
purpose described," held not to limit the patent to one only of the obviously 
bénéficiai functions of the combination, where the spécifications themselves 
contained a broader déclaration of the purposes and objects of the inven- 
tion. 

6. Appeal from: Interlocutory Okder for Injunction. 

On appeal from an interlocutory order granting an injunction after a final 
hearing, where the circuit court of appeals necessarily considered and ex- 
pressed an opinion upon the merits, lield that, upon aftirming the decree 
below, the court was not called upon, at that stage of the case, to dé- 
termine the effect of this aflïrmance in case of a subséquent appeal from 
the final decree; and helil, that the mandate should simply recite that the 
court finds no error in the decree awarding the injunction. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Michigan. 

This was a bill in equity by the Bissell Carpet-Sweeper Company 
against the Goshen Sweeper Company, of Grand Rapids, Mich., for 
alleged infringement of a patent. The circuit court rendered an 
interlocutory decree granting an injunction, etc., and défendant 
appeals. 

This is a bill for infringement of patent No. 233,371, granted to A. D. 
Plumb, October 19, 1880, for an improvement in carpet.sweepers. The com- 
plainant is the Bissell Carpet-Sweeper Company, assignée of Plumb's pat- 
ent; and the défendant is the Goshen Sweeper Company, of Grand Rapids, 
who, it is alleged, is making and selling several forms of carpet sweepers 
which infringe the Plumb patent. The drawings of the patent are a material 
part of the description of the patent, and are shown below, so far as they 
affect the second claim: 
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Thèse drawings show a carpet-sweeper case, in -which is carried a rotary 
brush, one end of which is enlarged, for frictional purposes, and is called 
the "brush roller." This brush shaft is journaled at each end of the case 
so as to permit free révolution. One end of the case is carried on two wheels, 
W, W, and the case is connected to the wheels by two springs, I, I, each of 
which is fastened at one end to the case at one place only, and at the other 
end to a flat pièce of métal, or to a yoke, in which the wheel is journaled. 
The sweeper case is thus spring-supported on its wheels. The dustpan is 
also shown, but, as its construction and opération are not hère involved, we 
omit further description. The spécification describes one of the objects of 
the invention as follows: "Second, to journal the driving wheels to bearings 
having both vertical and latéral motion, substantially as described." The 
spécification then states: "I, I, represent the springs, so arrangea as to pro- 
duce the friction by pressing the driving -vheels against the friction pulley 
on the brush roller. The spring, I, may be made of one pièce of métal, or 
of more, and the bearing of the wheel may be a flat pièce of métal, or may 
be in the form of a yoke. The spring, I, may also be varied in length. The 
fastening of the spring to the case of the sweeper in one place only allows 
the free motion of the wheel, and the center of the brush roller being above 
the center of the driving wheels enables the operator to increase the fric- 
tion between the wheels and the brush roller by merely pressing down on 
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the sweeper. I prefer to attach this spring, I, to the side of the case, and 
bave it pass over on a curve in the forin shown in the drawings, but it may 
be varied in form and construction to suit the operator." The only claim 
hère involved is the second, which is in thèse words: ''The combination of 
the springs, I, I, driving wheel, W, and sweeper case, the springs being 
attached at one end to the side of the sweeper case, and supporting the 
wheel, W, by a journal, on which the wheel, W, revolves, when constructed 
as and for the purpose described." A construction of this clairn was in- 
volved in the case of the Bissell Carpet-Sweeper Company against George 
C. Wetherbee & Co., which was a suit in the circuit court of the United 
States for the Eastern district of Michigan, for the infriugement of this 
patent, wherein the défenses were substantially the same as those now pre- 
sented. The infringing devices were substantially identical with those 
rnade by appellant company. The cause was tried by Judge Brown (now 
Mr. Justice Brown), who, in an unpublished opinion, gave to the patent a 
broad construction, saying: "The idea being, generally, to make the carpet 
sweeper to correspond as nearly as possible to a broom moved by hand, so 
that the pressure of the brush upon the carpet may be increased or diminish- 
ed at pleasure; and it does not remain umform, as in the ordinary carpet 
sweeper." That very learned and acute patent judge did not regard Plumb's 
invention to be limited to a mère trictional device, but found other bénéficiai 
functions resulting froin the contrivance he had devised, and that he was 
entitled to ail the advantages inhérent in his machine. Although the de- 
fendants in that case had not used the form of spring proposed by Plumb, 
nor attached it in the same way, yet he found that they had obtained sub- 
stantially the same resuit, by substantially the same means, and were guilty 
of infringeraent. That suit was decided in 1S88, and for several years seems 
to hâve been acquiesced in by carpet-sweeper manufacturer. The présent 
suit was begun in 1893 to restrain inf ringements substantially similar to 
those enjoined in the former suit. An application for a preliminary injunc- 
tion was refused by Judge Severens, of the Western district of Michigan. 
His reasôns are very clearly stated in an opinion found in the record, and 
substantially states the construction of Plumb's patent now contended for 
by appellant After stating the construction given the patent by Judge 
Brown in the earlier case above referred to, Judge Severens said that it was 
impossible for hini "to find in the spécifications and claim of the Plumb pat- 
ent any foundation for imputing to the inventor the gênerai idea" which 
seems to hâve been credited to him by Judge Brown. After some comment 
upon the présence of certain statements in his spécifications, and the absence 
of others, he continued by saying: "It may be, and 1 think is, true, that 
a sweeper constructed on the Plumb patent would hâve, to some extent, the 
possibility of such action, but only to a quite limited extent and in a very 
imperfect manner; for, while it would be operative for that purpose at 
the end in which the springs are, it would be wholly inoperative at the 
other. It is inconceivable that the inventor, having the subject before him, 
should hâve left the spécifications and claims in such' a shape, if he had 
intended the useful resuit now claimed. The invention claimed by Plumb 
was one for the securing of constant friction upon, and the conséquent mo- 
tion of, the brush roller, and not for the securing of a varying pressure of 
the brush roller upon the carpet. It now turns out that by an extension of 
Plumb's device, and attaching the springs at both ends of the sweeper, 
this peculiar feature of the broom action is produced. The object and re- 
suit sought to be obtained is an essential part of the statement of the in- 
vention required by the statute to be declared by the inventor. The élé- 
ments of his invention are to be construed with référence to this. The re- 
suit must be useful, and he must show how his invention, in practice, pro- 
duces it. The construction which I hâve given to the Plumb patent is, as 
it appears to me, the utmost that can be claimed for it, and it must be thus 
limited in order to make it sustainable. The use of a spring to hold the axle 
and wheel in such relation to the brush roller as to produce more or less 
effective friction was not new, and the earlier Bissell patent, of Pebruary 
29, 1878, crowds the Plumb invention into close quarters. But it was new, 
as I hâve said, to combine the springs and the axle in such a way as to 
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produce the peculiar opération of the Plumb patent I am not satlsfled 
that any of the defendant's machines infrlnge that patent, construed as I 
thlnk It must be, and It would seem that they do not more invade the proper 
limits of the latter than did some prior patents relating to the art as it ex- 
isted when Plumb's application was made. If this be so, there would, of 
course, be no infringement. Such is the leaning of my judgment upon the 
wbject. It 18 not necessary to déclare a final opinion upon the vital ques- 
tions in the case, which may be more appropriately reserved until the final 
hearing, when possibly new reasons may be shown for a différent conclu- 
sion. For the présent my convictions are so strong that I do not feel at 
liberty to disregard them to the extent to which I should be compelled In 
awarding an injunction." Upon a final hearing upon pleadings, proof, and 
exhibits, Judge Severens sustained the patent, and granted a final injunc- 
tion as prayed. This resuit he seems to hâve reached independently of any 
opinion of his own, and entirely upon the authority of the earlier inter- 
prétation of the same patent by Judge Brown. From this decree the Goshen 
Sweeper Company was allowed an appeal, and has assigned error. 

Offleld, Towle & Linthicum and Butterfield & Keeney, for appe- 
lant. 

Taggart, Knappen & Denison (Geo. H. Lathrop, of counsel), for 
appellee. 

Before TAPT and LURTON, Circuit Judges, and HAMMOND, J. 

After stating the foregoing facts,' the opinion of the court was 
announced by LURTON, Circuit Judge. 

If, as contended by the learned counsel for appellant, Plumb's 
patent is to be construed as only securing an efficient frictional con- 
tact between the driving wheels and the brush shaft, then the field 
for improvement in' frictional de vices in sweepers was an exeeed- 
ingly narrow one. This is abundantly shown by numerous prior 
patents in évidence. That end was the purpose of so many of thèse 
earlier devices, and that resuit had been secured in so many ways, 
closely approximating the means adopted by Plumb, that his claim, 
if sustainable at ail, is only to be upheld by limiting him to the spé- 
cifie friction device he has described and claimed. If his patent be 
thus limited, it is doubtful whether any of the sweepers made by the 
Goshen Company infringe his second claim. On the other hand, it 
has been most ably argued that the patent was rightly interpreted 
by Judge Brown, and that it is entitled to so broad a construction 
"that any carpet sweeper whose case is carried on its wheels, whether 
two or four, by springs of any form, or by any équivalent elastic, 
yielding connection, infringes his second claim." When we corne 
to interpret Plumb's patent, and mark out its limits, we are at once 
confronted with the well-established fact that a carpet sweeper con- 
structed according to his plans, as described in his spécifications, 
possesses, in practical opération, advantages in usefulness which dis- 
tinguish it in a most decided way from each and ail of the alleged 
anticipatory structures. If we analyze thèse advantages, we flnd 
that in practical use the most obvious improvement in the utility 
of sùch machines lies, not in the mère matter of securing a more 
certain and reliable friction between his driving wheels and the 
brush roller, but in the adaptability of his mechanism for securing 
a varying pressure of the brush on the carpet by mère downward 
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pressure upon the sweeper case, whereby the brush may be made to 
bear heavily or lightly on the surface to be swept, as the conditions 
of sweeping seem to require. This adjustabiiity of the brush by 
downward pressure resembles the action of a broom under hard or 
light pressure, and has been aptly described by the experts as the 
"broom-action" advantage of Plumb'a mechanism. This, the chief 
advantage of his improvement in carpet sweepers, is the very feature 
which it is said he has not pointed out in his spécifications in such 
definite way as to be regarded within the perception of the inventor, 
or the limits of his patent. That this advantage does not exist to 
so great a degree in a two-wheeled sweeper, such as shown by 
Plumb's model sweeper filed with his application, may be conceded. 
Neither his drawings, spécifications, nor claim confine him to a two- 
wheeled sweeper, though the model filed by him does show that one 
end of his sweeper rested upon an unyielding métal shoe, so that 
no amount of pressure would lower that end of the case, or that 
end of the brush roller carried in the case. Sweepers thus con- 
structed were in fact made and sold by Plumb for several years after 
his patent. But the decided weight of the évidence is that Plumb's 
two-wheeled sweepers were exhibited and advertised as sweepers 
capable of doing hard or light sweeping by downward pressure upon 
the sweeper case, and that this was called "broom action." The 
évidence also clearly shows that this feature of his improved sweeper 
was then regarded with great favor by both the gênerai public and 
by manufacturers of sweepers, who soon began efforts to obtain the 
same function in their several devices. The récognition of the ex- 
istence and utility of this very feature may in truth be said to hâve, 
at an early day, revolutionized the carpet-sweeper industry. Though 
this varying pressure of the brush on the floor was not so bénéficiai 
as when both ends of the brush could be lowered, still it is évident, 
even in that f orm of sweeper, that downward pressure on the sweeper 
case would lower the wheel end of the case, and with it the wheel 
end of the brush roller, so that hard or light sweeping might be 
done by a part of the brush. The différence between the advantage 
of sweeping heavily or lightly with the whole of the brush, and with 
a part only, is, at last, but one of degree. It was a new and useful 
improvement to be able to vary the pressure on but a part of the 
brush. The interposition of wheels between the brush roller and 
end of the case necessarily leaves an unswept margin next a base- 
board. Any limitation upon the broom-action function of Plumb's 
combination in conséquence of supporting his case on wheels at 
one end only was somewhat offset by the fact that the shoe end of 
the case was better adapted to sweep close to the baseboard. At 
the date of Plumb's invention this was regarded as giving two- 
wheeled sweepers an advantage over those carried on four wheels, 
and they were then much the most popular in the market. Plumb 
himself was the first to extend his principle to four-wheeled sweep- 
ers. If the mechanism contrived by Plumb embodied this brooiu 
action adaptability to a degree constituting it a new and useful 
improvement upon the old structures, and he has sufficiently de- 
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seribed or pointed ont his improvement to meet the requirement of 
the patent law, then he is not to be deprived of the beneflt of thia 
f eature because, by a* duplication of his wheels, this advantage can 
be obtained to a greater degree. Appellant cannot escape liability 
as an infringer by a mère duplication of Plumb's combination. That 
is a mère carrying forward of his idea, by duplicating the parts, do- 
ing the same thing in identically the same way, with better results. 
Eoberts v. Eyer, 91 U. S. 150; Belding Manuf'g Co. v. Challenge 
Corn-Planter Co., 152 U. S. 107, 14 Sup. Ct. 492. 

Passing from a considération of thèse practical advantages of 
Plumb's sweeper, as observed in its opération, let us contrast its 
mechanism with that found in the earlier devices, and see how far 
that indicates a purpose, and what that design was. Hère we again 
ând very marked mechanical différences. This différence lies, not 
in the case, or brush, or wheels, but in the connection between the 
case and the wheUs. ïheretofore the connection between the case 
and wheels hadbeen rigid. He made that connection elastic. He did 
this by spring-supporting his case on its wheels, so that both the 
wheels and the case hâve a vertical motion relatively to each other. 
The combination of old éléments, by which he makes the connection 
between the case and wheels elastic, constitutes the claim hère in- 
volved. That mechanism provides for the rotation of the brush by 
frictional contact between the brush roller and the driving wheels, 
which are held in contact with the brush roller by the action of the 
springs, I, I. The necessary mechanical effect of thèse springs, 
when arrangea as described, is to keep the wheels pressed against 
the pulley wheel of the brush shaft, and, by the friction thus pro- 
duced, rotate the brush when motion is given the wheels by driv- 
ing it over the surface to be swept. Plumb calls attention to the 
fact that his wheels are allowed "free motion," attributable in part 
to the fastening of thèse springs to the case in one place only. This 
référence, looking to the whole language of his spécification, and 
construed as one skilled in the mechaniçs pertaining to carpet sweep- 
ers would construe it, does not refer to the mère rotation of the 
brush roller, but to the "free motion" of the wheels vertically in 
relation to the case. The only object conceivable in interposing a 
spring between the case and wheels, each being connected to the 
spring, is to permit one to move relatively to the other under pres- 
sure, and to restore the moved object to its normal position when 
the pressure is removed. This vertical motion gives what is called 
"broom action," because the brush roller is jourialed in the case, 
and must move with the case. While the vertical motion of the 
wheels relatively to the case makes a mechanism adapted to give 
a varying pressure on the brush, as the necessary law of the struc- 
ture, the latéral motion of the wheels permits the same spring which 
supports the case to give frictional contact between the wheels and 
the brush roller. That this friction is slightly increased by down- 
ward pressure upon the sweeper case is due to the fact that the 
center of the brush roller is above the center of the driving wheels, 
so that one effect of this "free motion" of the wheels vertically is 
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that the descending brush roller crowds the driving wheels further 
apart, and increases the tension of the springs, I, I. That Plumb 
makes two independent statements — one in relation to the free 
motion of his wheels under downward pressure on the sweeper case, 
and the other concerning an increase of tension in springs, I, I— is 
made more évident by a comparison of the grammatical construction 
of his original application with that now forming part of the patent. 
In his original spécification he stated, concerning his spring, that: 

"The spring, I, may be made from a single pièce of métal. It is attached 
to the side of the case, as shown, passes over on a curve, and its lower end 
supports the journal for the driving wheel. This gives the wheel free play, 
when pressed both horizontal and perpendicular. The pulley, E, being above 
the center of wheels, W, W, the friction may be increased by pressing the 
sweeper on the carpet. The spring, I, may be varied in form, and may be 
constructed of any suitable material." 

In the amended spécification, now the patent, he stated the sec- 
ond object of his invention to be "to journal the driving wheels to 
bearings having both vertical and latéral motion." He then said: 

"The spring, I, may be made of one pièce of métal, or of more; and the 
bearing of the wheel may be a flat pièce of métal, or may be in the form of 
a yoke. The spring, I, may also be varied in length. The fastening of the 
spring to the case of the sweeper in one place only allows free motion of the 
wheel, and the center of the brush roller being above the centers of the 
driving wheels enables the operator to increase the friction between the 
wheels and the brush roller by merely pressing down on the sweeper. I pre- 
fer to attach this spring, I, to the side of the case, and hâve it pass over on 
a curve in the form shown in the drawings, but it may be varied in form and 
construction to suit the operator." 

We quite agrée with counsel for appellee in their contention that 
the quotation above contains two distinct statements, which are 
substantially the same as the two statements of the original spéci- 
fication above quoted. The first of thèse statements is substantially 
that wheels thus journaled in bearings attached to one end of a 
spring, the other end of which is attached to the side of the sweeper 
case, would permit the free motion of the wheels when pressure is 
brought to bear upon the case. The second statement is that, if 
the center of the brush-roller wheel be above the center of the 
driving wheels, downward pressure upon the case will crowd the 
driving wheels further apart by the descent of the brush roller, 
"and increase the friction between the wheels and the brush roller." 
We can but regard the spécification as clearly explaining that the 
principle of his invention lies in the fact that his wheels are so jour- 
naled as to be capable of both vertical and latéral motion. This 
principle is an essential to every carpet sweeper having the advan- 
tage of "broom action," for broom action is nothing more nor less 
than the vertical motion of the wheels relative to a case carrying 
a brush attached to the case. That this claim does not include, as 
an élément, a brush roller, is immaterial. The ctaim is not for a 
complète machine, but is limited to a spécifie improvement of a part 
of the mechanism of carpet sweepers, "having the brush roller oper- 
ated by friction driving wheels." The spécification fully describes 
such a machine, and points out ail the éléments necessary to con- 
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struct it, and descrihes how the ingrédients of bis combination are 
to be arrangea to co-operate with the other well-known parts to 
make a complète working carpet sweeper. A patent is addressed to 
those familiar with the art. A new and useful improvement upon 
an old machine is just as much the subject of patent rights as a 
new machine. Ail that the inventer is required to do is to point 
out distinctly the part ne claims as new, so as to advise the public 
as to the extent of his invention, and what is thereby withdrawn 
from the public. Parks v. Booth, 102 U. S. 102; Seymour v. Osborne, 
11 Wall. 516-541; Roberts v. Nail Co., 53 Fed. 916; 2 Rob. Pat. 
§§ 530-534. A distinction exists, though not always observed, be- 
tween a statement of the mechanical functions of a machine, and 
the bénéficiai advantages, uses, or résulta due to that function, and 
contributing to the success of the invention. The function of a 
mechanism is its mode of action or opération proper to the structure, 
and does not ordinarily refer to the results, effects, or advantages of 
that appointed power of acting in a spécifie way. The patent stat- 
ute recognizes this distinction, for it requires that a patentée shall 
state the "principle" of his machine, — meaning thereby its mode of 
opération, — and nowhere mentions the bénéficiai effects, results, 
uses, or advantages. The principal function of Plumb's spring-sup- 
ported sweeper case, when arrangea to co-operate with the other in- 
grédients of a carpet sweeper, is that, under downward pressure up- 
on the sweeper case, the brush roller is lowered, and thus a varying 
pressure can be applied to the brush. This capacity of his con- 
trivance he perceived and described when he referred to one of the 
effects of downward pressure as being an increase of driving fric- 
tion. The lowered end of the brush is necessarily brought to bear 
more heavily on the boor. That this would be an advantage in the 
practical opération of a carpet sweeper would seem obvious. That 
it is of very great practical utility in the actual opération of his 
sweeper is established by the évidence, as well as by inspection of 
the exhibits. That Plumb did not see this advantage resulting from 
the function of his combination is hardly to be credited. This ca- 
pacity of adjusting the brush for heavy or light sweeping is so 
obvious, so directly the appointed action of his mechanism, that 
whether he has described il specifically is not material. Neither the 
function,, nor its advantage in the success of his sweeper, was a 
mère obscure property lurking in some accidentai corner of the de- 
vice. It lay upon the very surface, and was continuously in évi- 
dence when the sweeper was in opération. This combination re- 
sulted in an improved sweeper, capable of a new and bénéficiai use. 
He was the flrst to provide an elastic connection between the wheels 
and case. This new and most bénéficiai function is the immédiate 
resuit of the idea of supporting a sweeper case by a spring connec- 
tion on its wheels. He is entitledto this bénéficiai function of his 
invention, whether he then knew ail its bénéficiai uses or not. 
McCormick Harvesting Mach. Co. v. C. Aultman & Co., 16 C. C. A. 
259, 69 Fed. 371; Roberts v. Ryer, 91 U. S. 150; Brown v. District 
of Columbia, 130 U. S. 87-103, 9 Sup. Ct. 437; Eames v. Andrews, 
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122 U. S. 40, 7 Sup. Ot. 1073; Miller v. Manufacturing Co., 151 D. S. 
201, 14 Sup. Ct. 310; Stow v. Chicago, 104 U. S. 550; Tucker v. 
Spalding, 13 Wall. 453; Appleton Manufg Co. v. Star Manuf g Co., 9 
C. C. A. 42, 60 Ped. 411; Western Electric Co. v. Sperry Electric Co., 7 
C. C. A. 174, 58 Fed. 186; Galt v. Parlin, 9 C. C. A. 49, 60 Fed. 422; 
Pfeifer v. Dixon-Woods Co., 14 U. S. App. 294, 295, 5 C. C. A. 148, 
55 Fed. 390; Thompson Meter Co. v. National Meter Co., 12 C. C. A. 
671, 65 Fed. 427. Patents cover the means employed to effect re- 
sults. Neither an idea nor a function, nor any other abstraction, is 
patentable in a machine patent. Burr v. Duryee, 1 Wall. 570; 
Fuller v. Yentzer, 94 U. S. 288. In Eames v. Andrews, cited above, 
the patent was for an improved method of constructing artesian 
wells, and was for the process of drawing water from the earth by 
means of a driven well. Neither the scientific theory nor principle 
involved, and supposed to constitute the invention, were set forth 
either in the original or reissued patents. The comment of Judge 
Blatchford, who had tried the case upon the circuit, in relation to 
this defect in description, met with the approval of the suprême 
court. That great patent judge said: 

"It may be that the inventor did not know what the scientific principle was, 
or that, knowing it, he omitted, from accident or design, to set it forth. 
That does not vitiate the patent. He sets forth the process or mode of opér- 
ation which ends in the resuit, and the means for working out the process 
or mode of opération. The principle referred to ls only the why and the 
wherefore. That is not required to be set forth. Under section 26 of the 
act of July 8, 1870 (16 Stat. 201), under which this reissue was granted, the 
spécification contains a description of the invention, and of the 'manner and 
process of making, constructing, compounding, and using it,' in such terms 
as to enable any person skilled in the art to wliich it appertains to make, 
construct, compound, and use it; and, even regarding the case as one of a 
machine, the spécification explains the prineiples of the machine, within the 
meaning of that section, although the scientific or physical principle on 
which the process acts when the pump is used with the air-tight tube is 
not explained. An inventor may be ignorant of the scientific principle, or 
he may think he knows it, and yet be uncertain, or he may be confident 
as to what it is, and others may think differently. AU this is immaterial. 
if, by the spécification, the thing to be done is so set forth that it can be 
reproduced." 

Koberts v. Ryer, cited above, affords an interesting illustration 
of the scope of a patent which actually embodies a capability of use 
not perceived or described by the patentée. The patent involved 
was for an improvement in refrigerators, "whereby the whole of the 
contained air is kept in rotation, purification, desiccation, and ré- 
frigération, with economy of ice." The apartments in the device 
pointed out for accomplishing this end were constructed so as to 
obtain the full beneflt of the descending current of cold air in refrig- 
erating the articles placed therein for that purpose. The défense 
was that the invention had been anticipated by a patent to one Ly- 
man. Upon an examination it was found that both inventions 
adopted substantially the same means for cooling the air, and caus- 
ing its circulation through the refrigerator. It appeared, however, 
that Lyman had so arrangea his device as to use only the ascending 
air for the purposes of réfrigération, upon the wrongful supposi- 
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tion that the greatest benefit was to be derived from that current. 
The complainant had seized upon this mistake, and, while adopting 
Lyman's method for confining and rotating the air, had arrangea his 
refrigerating chamber so as to get the greatest benefit from the 
descending current. As to this the court said : 

"It being then certain that Lyman contrived a macmne which would pro- 
duce the deslred circulation, and could be used for réfrigération in the as- 
cending current, it remains only to consider whether, if one desired to make 
use of the descending current for the saine purpose, ne could claim such a 
use as a new invention. It is no new invention to use an old machine for 
a new purpose. The inventor of a machine is entitled to the benefit of ail 
the uses to which it can be put, no matter whether he had conceived the 
idea of the use or not. * » * With both inventors the circulation, by 
means of an ascending and descending current, was the principal object 
to be attained. One considered the greatest benefit for the purpose of ré- 
frigération was to be derived from the use of the descending current, while 
the other had his attention directed more particularly to the ascending cur- 
rent. They each had both, and could utilize both. It is no invention, there- 
fore, to make use of one rather than the other." 

In McCormick Harvesting Mach. Co. v. C. Aultman & Co., hereto- 
fore cited, this précise question as to whether it is always essen- 
tial that a patentée shall describe the bénéficiai f un étions to be 
accomplished by the parts of his mechanism came before this court. 
It was a case of great importance, and received most careful atten- 
tion. It was there said, concerning certain parts of Gorham's pat- 
ent, that he had neither perceived nor described the bénéficiai effect 
resulting from certain segmentai teeth in his improved grain binder, 
and that his patent should not be construed as including the inven- 
tion subsequently asserted as within the scope of his patent, and 
dépendent upon the functions of thèse teeth whose use was unde- 
scribed. Judge Taft, for the court, said, as to the effect on the 
patent of this defect in stating the results to be attained by thèse 
segmentai teeth, that: 

"It is not material that Gorham did not describe in full ail the bénéficiai 
functions to be performed by the parts of his machine, if those functions 
are évident in the practical opération thereof, and are seen to contribute to 
the success of his device. Eames v. Andrews, 122 U. S. 40, 7 Sup. Ct. 1073. 
It is difficult to believe that a man of Gorham's inventive genius did not 
perceive the useful functions which the parts of his machine so well per- 
formed, even though he did not specifically mention them ail." 

In Pfeifer v. Dixon- Woods Co., cited above, the circuit court of 
appeals had a like question to deal with. Judge Shipman, in de- 
livering the opinion of the court, said: 

"The spécification closely, and altogether too closely, adhères to mère me- 
chanical features, and créâtes doubt as to whether Tondeur thoroughly un- 
derstood his invention. It indlcates that the patentée did not understand 
the philosophical principles which caused his mechanism to produce an im- 
proved annealing. If he had known, they would hâve been alluded to in 
the patent; but an examination of the spécification and its drawings leaves 
little doubt that the patentée meant, and that the spécification means, to de- 
scribe bars in such relation to each other that the glass is carried forward 
constantly in the same horizontal plane." 

In the conclusion he added : 

"He did not know, or he did not tell, why the new method would produce 
better results. He simply told how to construct a machine which carried 
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the glass through the leer on a level, and saved much breakage; but ne 
ought not to lose the statutory benefits which would certainly belong to hlm 
lf ne had seen and described the philosophy of hls machine accurately." 

That the three sweepers made by appellant infringe the Plumb 
patent is a matter about which we hâve no doubt. Mechanically, 
they do not substantially differ from those held by Judge Brown to 
infringe in the Wetherbee Case. This was also the conclusion of 
Judge Severens, who, yielding to the interprétation placed by Judge 
Brown on the Plumb patent, found no reason for distinguishing be- 
tween the devices which were made and sold by appellant, and those 
enjoined in the Wetherbee Case. 

One of the infringing sweepers made by appellant is called the 
"Perfect." It is a four-wheeled sweeper. That is, in itself, no dé- 
fense, if it is but a substantial duplication of Plumb's invention. 
At each side a straight spring rod passes through large holes in 
the ends of the case, this rod serving as the axle for a wheel at each 
end. Each rod is attached at its center to the top of the case by a 
bracket. Thus it is but a case spring-supported on its wheels, the 
spring differing only in form from that preferred by Plumb. There 
is little différence, mechanically, between appellant's "Star" and 
"Banner" sweepers and the "Perfect," already referred to. Each is 
spring-supported on its wheels. A straight métal rod, at each side 
of the case passes through large holes in the ends of the case, and 
carries a wheel at each end. Thèse rods are controlled and pressed 
by a spring at each end of the case, so that the weight of the case 
is carried by thèse springs. Kone of thèse sweepers show any orig- 
inality. They accomplish the same results attained by Plumb, by 
almost identically the same means. A mère change in the form of 
spring, or its place of attachment, by which vertical motion of the 
wheels relative to the case is obtained, is not invention. Our con- 
clusion is that the decree of the circuit court must be affirmed. 

On Rehearing. 
(February 4, 1896.) 

A pétition for rehearing has been filed, which présents a question 
not definitely discussed in the opinion filed, although it received full 
considération. Attention is called to the peculiar phraseology of the 
concluding line of the second claim of the patent, and it is said from 
this that "Plumb himself saw fit to limit his invention, whatever it is, 
upon the face of the claim itself, by the words 'when constructed as 
and for the purpose described.' " The argument of counsel for the pe- 
titioner is that "this qualifying and limiting clause admits that 
Plumb did not hâve but one purpose. The claim is not for 'purposes' 
described, which would indicate that the mechanical combination of 
Plumb's claim might accomplish two or more purposes, but is lim- 
Ited to a single purpose"; "and," continues counsel, "what other pur- 
pose can be referred to, except the purpose of producing constant 
friction by means of his spring-pressure arrangement?" The first 
paragraph of Plumb's spécification is in thèse words : "My invention 
relates to improvements in carpet sweepers having the brush rollers 
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operated by friction driving wheels; and the objecta of my invention 
are, — First, to dump the dirt by revolving the pans by means of 
spring levers so constructed as to lock the pans firmly in place when 
returned to the sweeping position; second, to journal the driving 
wheel to bearings having both vertical and latéral motion, substan- 
tially as described." He then adds: "I attain thèse objects by the 
mechanism illustrated," etc. Thus, after stating that bis invention 
relates to improvements in carpet sweepers having the brush roller 
operated by friction driving wheels, he then proceeds to state the 
objects or purposes of his invention, one of thèse objects being, as 
he states, to so journal the driving wheels as that they shall hâve 
both vertical and latéral .motion. One method of doing this con- 
stitues the remainder of his spécification, and is the subject of his 
second claim. The beneflts, effects, or results of vertical as well as 
latéral motion of the wheels relative to the case are several, as we 
hâve already pointed out, one of which is an increase of driving 
friction, if the pressure is not so great as to force the center of the 
brush head below the center of the driving wheel. But he nowhere 
states that such increase is the object or purpose of his invention ; 
and to apply the phrase, "for the purpose described," to one, only, of 
the obviously bénéficiai functions of his combination when in co- 
opération with the other parts of a carpet sweeper, would be to do 
violence to the larger déclaration of purpose appearing on the face 
of his spécification. In no other place in the patent is there any 
expression of the inventor's object or purpose; and by the use of 
the singular form of the noun "purpose" the inventor evidently in- 
tended to refer to what he had expressly declared to be the second 
"object" of his invention. 

The other points argued in the pétition were fully presented and 
considered upon the original argument. The very forcible way in 
which the question of the proper interprétation of the second claim 
has been again presented has compelled the attention of the court, 
though it has not disturbed our faith in the soundness and justice of 
the conclusions heretofore announced. We hâve been obligea to 
consider and express an opinion upon the merits of the entire case, 
because the injunction awarded was granted only upon a full 
hearing by the circuit court, and upon a full considération of the 
validity and proper interprétation of the second claim of Plumb's 
patent, and a détermination that appellants had infringed that 
claim as construed. We find no error in the action of the cir- 
cuit court in awarding the injunction, and affirm the decree, in 
so far as the question is involved by this appeal. Watch Co. v. 
Robbins, 12 C. C. A. 174, 64 Fed. 384-400. We do not think, in the 
présent status of this suit, no final decree having yet been an- 
nounced, that we are called upon to détermine the effect of this af- 
firmance should the case be again appealed after the account of prof- 
its and damages has been stated and confirmed. The mandate will 
simply recite that the court finds no error in the decree awarding an 
injunction. The application for a rehearing must be denied. 
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THE WILLAMETTB. 

OREGON IMP. CO. et al. v. NELSON et al 

(Circuit Court of Appeals, Nlnth Circuit. October 31, 1895.) 

Mo. 204. 

1. APPBAL IN AdMIBALTY— • DECREE ON STIPULATION BOND— DECISION. 

Where a Personal decree was rendered against a principal and suret les 
on a release bond, and, on appeal, it was decided that the surettes were 
not llable to certain interveners, because they intervened after the bond 
was given, held, that the decree would be reversed as against the sureties 
and affirmed as against the principal. 

8. 8ame— joinder of 8uit8 in rem and in personam— objection not rai8ed 
Below. 

Failure of respondents to object to the Jolnder In one libel of a suit In 
personam with a suit in rem on the same state of f acts, until final hearing 
on appeal, authorizes the court to disregard an objection made at that 
time. 

In this case the original libel was flled by Jacob Nelson against 
the steamship Willamette to recover damages for personal injuries 
received in a collision. Several intervening libels were afterwards 
filed, a statement of which, and of the various proceedings heretofore 
had, both in the court below and in this court, will be found in the 
report of the décision rendered hère on September 18, 1895. 70 Fed. 
874. Certain of the intervening libelants hâve now petitioned this 
court to modify a portion of the decree rendered at that time. 

Andrew F. Burleigh, for appellants. 
Stratton, Lewis & Gilman, for intervening libelants. 
D. J. Crowley, Ben Sheeks, A. E. Titlow, and A. H. Garretso'n, for 
appellees. 

Before GILBEET and ROSS, Circuit Judges, and MORROW, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The intervening libelants Foran, Mil- 
ler, Rankin, Vest, and Richardson pétition the court to modify that 
portion of its decree which reverses the several judgments rendered 
in their favor in the court below against the claimant and the stipu- 
lators upon the bond, and that the same be allowed to stand as 
judgments against the claimant only. Under the authorities cited in 
the opinion, there can be no doubt that the decree must stand re- 
versed so far as concerns the judgments of the said intervening libel- 
ants against the stipulators. But, upon a careful considération of 
the record, we are of opinion that suffleient appears therein to sustain 
the judgments of Miller, Vest, and Richardson against the Oregon 
Improvement Company, the claimant. Thèse libels are brought both 
against the vessel and her owner. They contain ail the essential 
averments of libels in personam, except the single allégation that 
the vessel, at the time of the collision, was the property of the claim- 
ant. That defect is supplied, however, by the stipulation, found at 
page 96 of the transcript, where it is admitted, by ail the parties to 
the litigation, that, on the appeal to this court, the pleadings follow- 
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ing the said libels shall be omitted from the record, and that the 
issues shall be deemed the same as in the case of the libelant Reese, 
so far as they affect the ship Willamette, and the liability of the 
claimant for damages of any kind. In the case of Reese, so ref erred 
to, it distinctly appears in the pleadings that the claimant was the 
owner of the Willamette at the time of the collision. The évidence 
in the transcript, upon which the decree of the district court was 
based, fully sustains the liability of the claimant for the injuries 
complained of. In the interlocutory decree it was ordered that the 
claimant pay to the said libelants the respective amounts so found 
to be due them. In the final decree, it is true, judgment is given 
against the claimant and against the stipulators, and against each 
of them. No reason is perceived why the judgments may not prop- 
erly be afflrmed as against the claimant, while they are reversed as 
against the stipulators. It is not necessary to consider the question 
whether, under admiralty rule 15, the joinder in one libel of a suit in 
personam with a suit in rem upon the same state of facts would be 
permissible, if timely exception were taken. There has been no 
objection or exception to such joinder, and the court now, upon final 
hearing, may undoubtedly regard the libels as in personam, and ren- 
der decree accordingly. In the cases of Foran and Rankin the libels 
are in rem only, and they must be so regarded, notwithstanding the 
stipulation of the parties to which we hâve referred. The Zodiac, 
5 Fed. 220. 

The decree heretofore entered is hereby modifled so as to read as 
follows: The judgments of the district court in favor of Jacob Nel- 
son, D. J. Wynkoop, and Ella E. Wynkoop, and D. J. and Ella E. 
Wynkoop and Philip L. Reese, administator, etc., be, and hereby are, 
afflrmed, with costs to the said appellees; and that the judgments 
in favor of intervening libelants Emma D. Miller, E. W. Vest, and 
Ida F. Riehardson be, and they are hereby, afflrmed, as against the 
Oregon Improvement Company, with costs, and that they be, and 
they are, reversed, as against L. S. J. Hunt and John Collins, with 
costs to said stipulators; and that the judgments in favor of the 
intervening libelants Thomas Foran and John Rankin be, and they 
are hereby^ reversed, with costs to the appellees; and that, as to 
them, the cause is remanded to the district court for further proceed- 
ings, without préjudice to the right of the court below, in its dis- 
crétion, to treat the intervening pétitions of said Foran and Rankin 
as independent libels, and to issue process thereon against the steam- 
ship Willamette, or, upon amendment, against her owners, or to take 
such other proceedings therein as justice may require. 
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DAVIS v. DAVIS et al. 

(Circuit Court of Appeais, Firtn Circuit, i'ebruary 4, 1896.) 

No. 431. 

Fbdbkal Courts — Following Btate Pkacttce— Equitable Défenses. 

Rev. St. § 914, providing that the practice, pleading, etc., in the circuit 
and district courts in civil causes shall conform as nearly as may be to 
the practice, pleading. etc., in the state courts, does not authorize the féd- 
éral courts to disregard the esfâblisned distinctions befween law and 
equity nor to permit équitable défenses in actions at law, although the 
state statutes permit such défenses to be made In the state courts. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Mississippi. 

W. L. Nugent, for appellant 
E. Mayes, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and BOAR- 
MAN, District Judge. 

PARDEE, Circuit Judge. The appellant brought his bill in 
the chancery court of the county of Adams, in the state of Missis- 
sippi, against Leander Hargrave, James L. Ligon, the New Eng- 
land Security Mortgage Company, and others, to establish his 
équitable title to, and recover possession of, the one undivided half 
of the Homo Chitto plantation, situate in the said county of 
Adams, state of Mississippi. The défendants above named re- 
moved the cause to the circuit court for the Southern district of 
Mississippi, on the ground that the suit was one arising under the 
constitution and laws of the United States. In the circuit court 
the said défendants interposed a gênerai demurrer to the bill, 
which, upon hearing, was sustained; and thereupon the appellant 
appealed to this court, assigning as error the single proposition 
that the court erred in sustaining the demurrer and in dismissing 
the bill. The bill, besides setting out with great particularity the 
complainant's équitable title and the history of his case, especial- 
ly charged as follows: 

"That on the 12th day of March, A. D. 1889, said S. B. Newman, Jr., insti- 
tuted against your complainant, in the circuit court of said Adams county, 
an action of ejectment to recover possession of the whole of said lands, and 
your complainant filed a plea therein defending for the one undivided half 
part of said lands; and on the trial of said cause, your complainant having 
been permitted, under the law of this state, to introduce his équitable dé- 
fenses, the plaintifif, said S. B. Newman, Jr., suffered a nonsuit. That subse- 
quently said S. B. Newman, Jr., instituted an action of ejectment, for tho 
whole of said lands, against your complainant, in the United States circuit 
court for the Southern district of Mississippi, wherein he prevailed, under 
the décisions of the suprême court of the United States and the rigid distinc- 
tions between law aud equity jurisdictions, and wherein the trial of the issue 
in ejectment ls confined to the strict légal title, and équitable défenses are 
not admissible. Tour complainant filed a plea to said action, defending for 
the one undivided half part of said lands, and on the trial offered to make 
his équitable défenses; but thèse were excluded by the court, and said New- 
man, Jr., recovered possession of said half part of said plantation oc the 
v.72F.no.2— 6 
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légal title conveyed to him as aforesaid by sald trustée. That the only ques- 
tion tried and decided in said action was as to the légal title between said 
S. B. Newnian, Jr., and your eomplainant, and no équitable questions were or 
could hâve been considered in said action, and said Newman obtained judg- 
ment." 

The question présentée! under the assignaient of error appears 
to be this: The practice act of the state of Mississippi permits 
équitable défenses to be made to actions at law, and in eject- 
ment permits a recovery upon an équitable title; and section 914 
of the Revised Statutes of the United States provides that "the 
practice, pleadings and f ornis and modes of proceeding in civil causes, 
other than equity and admiralty causes in circuit and district courts, 
shall conform as near as may be to the practice, pleadings, forms 
and mode of proceeding existing at the time in like causes in the 
court of record of the state within which circuit and district courts 
are held." Therefore, in the circuit court of the United States for the 
Southern district of Mississippi, the appellant, when sued in eject- 
ment, to recover the lands in controversy, was entitled to set up any 
équitable title he had to defeat the action; and that the ruling of the 
court in such action, denying him the right to plead and prove his 
équitable title, was, at most, a mère error of the law judge, in the exer- 
cise of his law jurisdiction, which could only hâve been remedied by 
writ of error, and cannot now be remedied by a bill in chancery. 

The learned counsel for the appellees admits the gênerai common- 
law rule that cognizance of équitable titles cannot be had in actions 
of ejectment, and admits that such rule, under ordinary circumstan- 
ces, ought to be, and will be, applied in fédéral courts. He says : 

"But, after ail, there is no such thing as a universal System of common law, 
applicable to the entire United States. The common law, as enforced in the 
several states, by the fédéral courts therein, is enforced as the law of the 
states in which the courts are held. The cases relied upon by counsel, and 
the other cases to the same effect, not cited by him (of which there are sev- 
eral), are unquestlonably sound law. But our proposition is, and this Is also 
indubitably true, that not a single one of those cases was decided in a state 
in which, in the common-law courts of that state, a différent practice obtained 
at the time, which practice was. by section 914 of the Revised Statutes of the 
United States (being the act of 1872) adopted. Now, the bill in this case ad- 
mits that, in Mississippi, an équitable title could be offered in an action of 
ejectment in the common-law courts, as a good défense. Section 914 of the 
Revised Statutes of the United States, we clalm, therefore, produces this re- 
suit: That by virtue of an act of cohgress, in such case made, that practice 
is, as to this state, and every other state in which a slmilar practice obtains, 
adopted, not as common-law practice, but, as to the fédéral courts, a statutory 
practice; and that question has not been raised in any of the cases cited by 
counsel, or in any of the cases in which the suprême court of the United 
States has decided that équitable titles cannot be passed on in ejectment 
suits." 

As cases in which the suprême court of the United States has rec- 
ognized the principle for which the learned counsel contends, he cites 
Morgan v. Eggers, 127 U. S. 63, 8 Sup. Ct. 1041; Sears v. Eastburn, 
10 How. 187; Lamaster v. Keeler, 123 U. S. 376, 8 Sup. Ct. 197. 
In Morgan v. Eggers, a local statute, to the effect that, in an action 
of ejectment, the plaintiffs were entitled to recover against the de- 
fendants, or either of them, the whole of the premises in controversy, 
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or any part thereof, or any interest therein, according to the rights 
of parties, was recognized as applicable in the circuit court of the 
United States for the district of Indiana. In Sears v. Eastburn, 
supra, the practice act of Alabama, abolishing fictitious proceedings 
in éjectaient, and substituting in their place the action of trespass, 
for the purpose of trying title to lands, and recovering their posses- 
sion, was held applicable in the circuit court for the district of Ala- 
bama. In Lamaster v. Keeler, supra, it was held that, under proper 
construction of sections 914, 916, Rev. St. U. S., a Nebraska statute 
respecting stay of exécutions and orders of sale did not govern pro- 
ceedings after judgment in the circuit courts of the United States 
sitting in Nebraska. In none of thèse cases do we find that the gen- 
erally recognized distinction between law and equity is at ail af- 
f ected by the practice acts of any of the states. 

In Bagnell v. Broderick, 13 Pet. 436, which was an action of eject- 
ment, in which it was sought to set up équitable titles, the suprême 
court said: 

"The equity side of the circuit court is the proper forum, and a bill the 
proper remedy, to investigate the equities of the parties." 

And that has been the rule, many times recognized, so that, in 
Foster v. Mora, 98 U. S. 425, 428, the court declared, not deeming 
it necessary to cite authorities: 

"In actions of ejectment, in the United States courts, the strict légal title 
prevails. If there are equities which would show the right to be in another, 
thèse can only be considered on the equity side of the fédéral courts." 

And see Langdon v. Sherwood, 124 U. S. 74, 85, 8 Sup. Ct. 429. 

It is unnecessary to multiply authorities, for counsel for appellees 
admits the gênerai rule, but claims that the décisions of the suprême 
court declaring it hâve not been rendered since section 914 was 
adopted (1872) in any case arising in any state in which, in the com- 
mon-law courts of that state, a différent practice obtained at the time. 
The argument is that Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 
and Oates v. Allen, 149 U. S. 451, 13 Sup. Ct. 883, 977, are only to the 
effect that, when it is a question of jurisdiction on the chancery side 
of the fédéral courts, the courts are sedulous in observing a distinc- 
tion between common law and equity, for the reason that the act of 
congress déclares, in express terms, that the United States courts 
sitting in equity shall hâve jurisdiction in those cases only in which 
there is no plain, complète, and adéquate remedy at law ; and that, 
on the other hand, congress itself, by the act of 1872, has declared 
a différent rule in respect to common-law jurisdiction, and, just so 
clearly as fédéral législation has restricted the equity jurisdiction 
of the fédéral courts, has it, on the other hand, enlarged, by a plastic 
and variable rule, the common-law practice, so as to conform to 
the local practice in those courts exercising common-law powers. 

Without discussing the points decided in Scott v. Neely and Cates 
v. Allen, we are of opinion the matter has been conclusively settled 
by the suprême court in Scott v. Armstrong, 146 U. S. 499, 512, 13 
Sup. Ct. 148, where the question as to whether a circuit court of the 
United States (sitting as a court of law in a state where, by the 
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practice act of the state, ail distinctions between actions at law and 
suits in equity were abolished, and ail défenses, counterclaims, and 
set-offs, whether formally known as légal or équitable, were per- 
mitted) had jurisdiction to entertain an équitable défense was square- 
ly presented, and the court said ; 

"Section 914 of the Revised Statutes, in providing that the practice, plead- 
ing, and forms and modes of proceéding in civil causes, in the circuit and dis- 
trict courts, shall conform as near as may be to the practice, pleadings, and 
forms and modes of proceéding existing at the time in like causes in the 
courts of record of the state within which such circuit or district courts are 
held, in tenus excludes equity causes therefrom; and the jurisprudence of the 
United States has always recognized the distinction between law and equity 
as, under the constitution, matter of substance, as well as of form and pro- 
cédure. And, accordingly, légal and équitable claims cannot be blended to- 
gether in one suit in the circuit courts of the United States, nor are équitable 
défenses permitted. Bennett v. Butterworth, 11 How. 669; Thompson v. Rail- 
road Co., 6 Wall. 134; Scott v. Neely. 140 U. S. 106, 11 Sup. Ct 712; Montejo 
v. Owèn, 14 Blatehf. 324, Fed. Cas. No. 9,722; La Mothe Manuf'g Co. v. 
National Tube Works Co., 15 Blatehf. 432, Fed. Cas. No. 8,033. We are of 
opinion that the circuit court had no power to grant the set-off in question in 
the suit at law." 

Later, in Lindsay v. Bank, 156 U. S. 485, 493, 15 Sup. Ct. 472, in 
dealing with the practice on the law side of the United States court, 
sitting in Louisiana, the court said: 

"The case is thus brought within the rule, which this court has so often 
had occasion to lay down, that the remédies in the courts of the United States 
are, at common law or in equity, not according to the practice of state courts, 
but according to the principles of common law and equity, as distinguished and 
deflned in that country from which we dérive our knowledge of thèse princi- 
ples; and that, although the forms of proceedings and practice in the state 
courts shall hâve been adopted in the circuit courts of the United States, 
yet the adoption of the state practice must not be understood as confounding 
the principles of law and equity, nor as authorizing légal and équitable claims 
to be blended together in ohe suit. Bennett v. Butterworth, 11 How. 669, 674; 
Thompson v. Railroad Co., 6 Wall. 134; Broderick's Wlll Case, 21 Wall. 503, 
520. It is true that the cases in which such strictures hâve been expressed 
hâve been usually those in which resort has been had to équitable forms of re- 
lief instead of légal remédies, and when défendants hâve thus been deprived 
of the constitutional right of trial "by jury; but so long as we attach im- 
portance to regular forms of procédure, we cannot sûstain so plain an attempt 
as is hère presented to substitute the machinery of a court of law, in which 
the facts are found by the jury, and the law prescribed by the judge, for the 
usual and legitimate practice of a court of chancery." 

As to the right of the complainant to appeal to equity to recognize 
a meritorious, équitable title, after judgnient at law, see North 
Chicago Rolling Mill Co. v. St. Louis Ore & Steel Co., 152 U. S. 615, 14 
Sup. Ct. 710, where it is said: 

"Again, it Is well established that equity will entertain jurisdiction, and 
afford relief agalnst the collection of a judgment, where, in justice and good 
conscience, it ought not to be enforced, as where there is a meritorious 
équitable défense thereto, which could not hâve been set up at law, or which 
the party was, withôut fault or négligence, prevented from interposing. Illus- 
trations of thèse gênerai principles are found in the cases of Leeds v. In- 
surance Co., 6 Wheat. 565; Scammon v. Kimball, 92 U. S. 362; Crim v. Han- 
dley, 94 U. S. 652; Embry v. Palmer, 107 U. S. 3. 2 Sup. Ct. 25; Knox Co. v. 
Harshman, 133 U. S. 152, 10 Sup. Ct. 257; Marshal v. Holmes, 141 U. S. 589, 
12 Sup. Ct. 62." 
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We are clear that the circuit court erred in sustaining the gên- 
erai demurrer to the bill, and therefore the decree appealed from is 
reversed, and the cause is remanded, with instructions to overrule 
the demurrer, and thereafter proceed as equity may require. 



JONES v. MANN et al. 

(Circuit Court of Appeals, Fourth Circuit. February 14, 1896.) 

No. 1G0. 

Appeal— Dismjssal — Delay in Furnishikg Records and Bribfs. 

Where the case is docketed and the record filed before the return day, 
as prescribed by rule 16 of the circuit court of appeals for the Fourth 
circuit (11 C. C A. cvi., 47 Fed. vii.), the appeal will not be dismissed, 
although the appellant so long delayed the flling of the record that 
it was impossible for him to file and furnish to the opposite parties the 
printed copies of the record and of his brief within the times pre- 
scribed by rules 23 and 24 (11 C. C. A. lii., 48 Fed. iii.). 

Appeal from the District Court of the United States for the East- 
ern District of Virginia. 

Alfred P. Thom, for appellant. 

Sharp & Hughes and Whitehurst & Hughes, for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and PAUL, Dis- 
trict Judge. 

SIMONTON, Circuit Judge. This is a motion to dismiss the ap- 
peal in this case (1) because appellant did not print and file 20 copies 
of the record 20 days before the beginning of the term; (2) because 
he did not furnish to the appellees 3 copies of the record 10 days 
before the term ; (3) because he did not file 20 copies of printed brief 
10 days before the term. Eule 16 of this court (11 C. C. A. cvi., 47 
Fed. viii.) makes it the duty of appellant to docket the case and file 
a record thereof with the clerk of this court by or before the return 
day, whether in vacation or in term time. The decree appealed from 
was filed on December 4, 1895. Appeal allowed, and citation issued 
4th January, 1896. The record was filed 22d .day of January, 1896, 
and the return day of the citation was lst February, 1896. So in this 
respect the appellant was within the rule. It is true, he might by 
great diligence hâve filed the record sooner, but he was not required 
to do so, and cannot be punished for not doing so. The record hav- 
ing been filed on 22d of January, and printed on the 30th January, 
it was impossible for appellant to file printed copies with the clerk 
20 days before the term, which began 4th February, 1896, as required 
by rule 23 (11 C. C. A. lii., 48 Fed. iii.), and equally impossible for 
him to file with the clerk 10 days before the term printed copies of 
his brief, as required by rule 24, Id. But as his inability to do thèse 
resulted from the late date at which the record was filed and printed, 
and as the flling at that date broke no rule of this court, he cannot be 
punished for not following rules 23 and 24. Circumstances prevented 
the trial of the case at this term. It is continued, the motion being 
refused. 
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GORDAN et al. V. JACKSON. 

SAMB v. FAVOB. 

(Circuit Court, E. D. Arkansas, W. D. February 13, 1896.) 

Equity — Jubisdiction— Adéquate Rbmbdt at Law— Suit to Eemove Cloud 
on Title. 

A suit in equity, to remove a cloud upon complainant's title to land 
and exclude défendant from such land, cannot be maintained, in a féd- 
éral court, when the défendant is in possession of the land and the coin- 
plainant is not, the remedy at law being adéquate and complète; and a 
local statute, permitting the bringing of such suits in the state courts, 
does not enlarge the power of the fédéral courts to entertain the saine. 

P. C. Dooley, for plaintiffs. 

Williams & Bradshaw, for défendants. 

WILLIAMS, District Judge. On the 7th day of July, 1891, 
James G. Gordan and others flled two bills in equity, — one against 
W. F. Jackson, and the other against J. C. Favor. Although the 
bills and the cases made upon them présent some points of différ- 
ence, they are so far similar that, in my opinion, they must be con- 
trolled by the same principle. They allège that the plaintiffs are 
the owners in fee of certain lands, described, and set out the man- 
ner in which they were acquired; that défendants claim some es- 
tate or interest therein adverse to plaintiffs, the exact nature of 
which is unknown; that such claim is invalid, but is, nevertheless, 
a cloud on complainants' title; that the suit is brought to déter- 
mine what interest or estate the défendants hâve; that défendants 
hâve made improvements on the land, and received rents and prof- 
its therefrom, which receipts exceed the cost of improvements; and 
that said claims should be set off. The prayer is that "the title to 
the land be determined and fully quieted between the parties," that 
plaintiffs' title be conflrmed, and for gênerai relief. On the 2d day 
of November, A. D. 1891, the défendants filed demurrers to the bills 
for the reasons, in substance, (1) that it appeared by the bill that 
complainants were not, but that défendants werè, in possession of 
the lands; (2) that the bill sought to remove a cloud from title, 
and did not disclose "what the cloud was; (3) that the cause of ac- 
tion alleged in the bill was in effect an action of ejectment, and 
could not be maintained in equity. On the 4th day of January, 
1892, the complainants filed amended bills, alleging, in substance, 
the facts set out in the original bills, and specially praying that 
each of the défendants "be required to disclose fully any and ail 
title, claims, liens, or incumbrances he may hâve to said property, 
and ail rents and profits received by him in any form from said 
land, and that a decree be entered fully settling and determining 
the question of title and ownership between the parties, and award- 
ing the property to the plaintiffs, and that défendants be excluded 
from the property and enjoined from asserting any claim or title, 
that the proper orders be made to carry the decree into effect, and 
for gênerai relief. On the 5th day of June, 1893, the défendants 
filed their answers in the several suits, asserting title in themselves, 
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and denying the title of complainants. Their claims of title are 
based upon divers conveyances, set up in their respective answers, 
and upon adverse possession for a time sufflcient to create title un- 
der some statutes of limitations of the state of Arkansas that are 
specially pleaded. The demurrer to the original bill had not been 
acted on at that time; and défendants, in their answers, repeat the 
facts set up as grounds of demurrer, and ask that the suits be dis- 
missed. The causes proceeded to a hearing upon the pleadings and 
proofs, including dépositions, and the défendants hâve filed elabo- 
rate briefs in which they renew the grounds taken by demurrer. 

When the questions thus presented are deûned and understood, 
and the authorities bearing upon them are exarained, I am forced 
to the conclusion that the suits cannot be maintained. The objec- 
tion is not without force that the bills do not disclose any deed to 
the défendants that constituted a cloud on complainants' title, but 
only charge that défendants asserted a claim, as to the character 
of which complainants are ignorant, and ask that they be required 
to disclose their claim, and that it be held invalid. The case of 
Eich v. Braxton, 158 U. S. 406, 15 Sup. Ot. 1006, may be read with 
interest upon this point, but I hâve not deemed it necessary to 
reach a conclusion upon it. 

The other objection, that the défendants and not the complain- 
ants are in possession of the lands, and that complainants hâve a 
plain, adéquate, and complète remedy at law, precludes the main- 
taining of thèse suits. 

Article 7 of the constitution of the United States provides : 

"In suits at common law, where the value In controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact tried by a 
jury shall be otherwise re-examined in any court of the United States than 
according to the rules of the common law." 

The act of congress of September 24, 1789, provides : 

"Suits in equity shall not be sustained in either of the courts of the United 
States in any case where a plain, adéquate and complète remedy may be had 
at law." 

Thèse suits are, in effect, an effort, on part of an alleged owner 
out of possession, to recover from a party in possession lands alleged 
to be improperly withheld. That such a right was, at the time of 
the adoption of the constitution and statute cited above, cognizable at 
law, is a proposition that cannot be controverted; and it is equally 
well settled that, under the rules of chancery practice then in force, 
a suit to cancel a deed as a cloud upon title could not be maintained 
by one kept out of possession. Pom. Eq. Jur. §§ 253, 1394, 1396; 
Wehrman v. Conklin, 155 U. S. 322, 15 Sup. Gt. 129; Holland v. Chal- 
len, 110 U. S. 15, 3 Sup. Ct. 495. If, then, the complainants are per- 
mitted to maintain this suit, the défendants will be denied the right 
to a trial by jury guarantied by the constitution, and the statute, 
which forbids a suit in equity where a plain, adéquate and complète 
remedy may be had at law, will be disregàrded. The fact that this 
case would hâve been cognizable at law when the constitution was 
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adopted brings it within the guaranty of a right to trial by jury. And 
the fact that a court of law could award the possession of the land, 
with damages for its détention, and forever put at rest any claim of 
title the défendants could then make, brings the case clearly within 
the inhibition of the statute. If this suit can be maintained, a dé- 
fendants right to a trial by jury is absolutely dépendent on the will of 
the plaintiff, while the inhibition of the statute will close the doors of 
chancery to no one who elects to enter them. 

But it may be insisted that this suit was maintainable under the 
proTisions of the statutes of Arkansas, which provided that a suit 
might be brought by one out of possession against one in possession, 
to détermine the estate or title of the occupant, and quiet the title of 
the plaintiff. Sand. & H. Dig. § 6120. This change in chancery prac- 
tice was enacted in March, 1891. It was repealed by the next session 
of the gênerai assembly of the state, in so far as it permitted this char- 
acter of suit to be maintained where the lands were held adversely to 
the plaintiff. Its early repeal indicates that the new practice was not 
found to be an improvement on the old, and may be taken as a warn- 
ing to courts sitting in chancery that they should not, of their own 
motion, extend their jurisdiction in this class of cases. When thèse 
suits were brought, that act was in force in the state of Arkansas, and 
regulated the practice in its courts. There were décisions of the 
fédéral courts, made with regard to similar statutes, that might well 
hâve been construed by the eminent and learned counsel who brought 
thèse Suits as giving force to the state statute in chancery practice 
in the fédéral courts. Later décisions, however, are directly to the 
effect that this cannot be the case, and show that the former dé- 
cisions, properly construed, never intended to permit such prac- 
tice. The extent to which the state statute can be given effect in 
the fédéral courts is easily understood in the light of thèse later 
opinions. 

Where lands were wild and unoccupied, it had been held that the 
fédéral courts, in chancery, sitting in states that had adopted such 
statutes, could entertain suits to quiet title in the rightful owner. 
Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. 495. But, in such cases, 
a court of law can afford the owner no remedy, and therefore there is 
no right to a trial by jury, since such right existed only in cases 
at law. It is, therefore, no violation of the constitution or statute 
to bring such suits in equity. But where lands are unlawfully oc- 
cupied, the owner can sue the occupant at law, and the conséquent 
right of trial by jury exists. Hence, the différence from the case 
where no one is in possession or sued at law. In Whitehead v. Shat- 
tuck, 138 IL S. 146, 11 Sup. Ct. 276, the effect of a similar Iowa 
statute upon the practice of the fédéral courts of that state was well 
considered and clearly reasoned in an opinion by Justice Field. It 
is well to note that he had written the opinion of the court in Hol- 
land v. Challen, 110 U. S. 15, 3 Sup. Ct. 495, which is sometimes 
thought to warrant suits like this. But he clearly indicates the dis- 
tinction between the case where no one is in possession, and a 
court of law can afford no remedy, and that where the défendant is 
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in possession, and the plaintif: may sne him at law, and obtain adé- 
quate and complète relief. He says : 

"It [the Iowa statute] thus enlarges the powers of a court of eguity, as 
exercised in the state courts; but the law of the state cannot control the 
proceedings in the fédéral courts, so as to do away with the force of the law 
of congress declaring that 'suits in equity shall not be sustained in either 
of the courts of the United States, in any case where a plain, adéquate and 
complète remedy may be had at law,' or the constitutional right of parties 
in.an action at law to a trial by a jury." 138 U. S. 152, 11 Sup. Ct. 276. 

In the case of Wehrman v. Conklin, 155 U. S. 314, 15 Sup. Ct. 129, 
the question was again considered by the suprême court of the United 
States. The cases were carefully and clearly reviewed in an opinion 
by Justice Brown, and the effect of them was stated to be that they 
"denied the power of the fédéral courts to afford relief under such 
statutes, where the complainant was not in possession of the lands." 
155 U. S. 325, 15 Sup. Ct 129. The same ruling has been made, 
for the same reasons, in regard to statutes that hâve been passed 
in various states, authorizing the institution of suits by simple 
contract creditors to set aside fraudulent conveyances by their 
debtors. Scott v. Neelv, 140 U. S. 106, 11 Sup. Ct. 712; Cates v. 
Allen, 149 U. S. 451, 13 Sup. Ct. 883, 977; Hollins v. Iron Co., 150 
U. S. 371, 14 Sup. Ct. 127. It was pressed upon that court, with 
regard to both classes of statutes, that suits under them had been 
maintained; and, as to each, the reply of the court was that it was 
a défense that might be waived, and was waived if not made before 
decree, and that in the cases referred to it had been so waived^ 150 
U. S. 380, 14 Sup. Ct. 127. 

The questions presented by the pleadings and évidence in this 
«ase hâve regard largely to the dates when défendants entered upon 
and occupied the lands in dispute, the extent and character of their 
possession, and their claim of title as arising therefrom. Thèse 
are questions that are appropriately triable at law, and the défend- 
ants hâve a right, under the constitution and statutes of the United 
States, to demand that they shall be thus tried. They presented 
their demand in apt time, and hâve in no manner waived it. It fol- 
lows that the causes must be dismissed, without préjudice, however, 
to the rights of complainants to assert, in actions at law, any title 
they may hâve to the lands. 



SLOAN et al. v. MITCHELL et al. 

BOUND v. SOUTH CAROLLNA RY. CO. 

{Circuit Court of Appeals, Fourth Circuit. November 11, 1895.) 

No. 114. 

Pkactice — Allowance to Cootsel— Appeal. 

An order making an allowance to counsel in a foreclosure suit, made 
after investigation by the court with the aid of experts, should not be dis- 
turbed on an appeal taken by parties who had full opportunity to make 
objection to the order, but produced no évidence tending to indieate their 
own view of what the allowance should be. 
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Àppeal from the Circuit Court of the United States for the District 
of South Carolina. 

Samuel Lord, for appellants. 
J. P. K. Bryan, for appellees. 

Before GOFF, Circuit Judge, and HUGHES, District Judge. 

HUGHES, District Judge. The original complainant in the pro- 
ceeding below, F. W. Bound, was the individual holder of second-mort- 
gage bonds of the South Carolina Bailroad Company. He ruade the 
trustées of the second mortgage and the trustées of the flrst mortgage, 
and an individual holder of bonds of the flrst mortgage, on which 
judgment had been obtained, parties défendant to the suit. His bill 
prayëd the foreclosure of the mortgages and the settlement of the 
debts of the railroad company according to their priorities. The 
trustées of the second mortgage, under which the complainant held 
bonds, challenged his right to bring and conduct this suit. But his 
right was sustained by the court below, and the suit went on to a 
conclusion there, under the control of the original complainant, and 
of his counsel, Mitchell & Smith. There was constant and active 
supervision of the property in its charge by the court, many and 
various vexed questions having been submitted and passed upon by 
the court, the litigation in support of the objects of the suit being con- 
ducted throughout by the counsel of the original complainant. At 
the close of proceedings in the suit, the court below made an allow- 
ance to thèse counsel of such an amount of compensation for their 
services in conducting the suit as it deemed just, proper, and adé- 
quate. It had sought and obtained the aid of experts in determin- 
ing what the amount of this compensation should be. The persons 
and parties in interest who oppose this allowance, and who are appel- 
lants hère, had had full opportunity to make objection, but pro- 
duced no évidence tending to indicate their own view of what the al- 
lowance should be. Questions of this sort dépend upon the spécial 
facts and circumstances of each particular case. Necessarily, they 
lie largely in the discrétion of the judge dealing with them. We 
see no error in any ruling or order of the court below in thèse pro- 
ceedings, and the record shows such facts and circumstances as 
justified the court below in making the allowances it did; there- 
fore the decree complained of should not be interfered with. The 
decree of the court below must be affirmed. 



ROSENBERG v. JETT et al. 
(Circuit Court, E. D. Arkansas, W. D. February 13, 1896.) 

1. Hombstbad— Of Wipb Distinct from Husband. 

During coverture, and while the husband and wife are living together, 
there can be no such thing as a separate homestead of the wife, distinct 
from that of the husband. 

2. Deeds— Altération— Evidence. 

In order to justify a flnding that material words, essentially altering 
the effect of the instrument, hâve been introduced into a certificate of 
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acknowledgment of a deed after the exécution of the deed and the signing 
or the certificate, the testimony that such altérations were so made should 
be quite convincing. 

Rose, Hemminway & Kose, for plaintiff. 
S. E. Cockrill, for défendant Mrs. Jett. 
Ashly Cockrill, for minor défendants. 

WILLIAMS, District Judge. This is a bill to foreclose a mort- 
gage executed by E. D. Jett and Irène Jett, bis wife, upon certain 
property in the city of Little Eock, to secure the payment of the 

sum of dollars. After the exécution of the mortgage, E. D. 

Jett departed this life, and this action is defended by Irène 

Jett, his widow, and Jett, one of his heirs, a minor. It is 

contended in the answer of Irène Jett that the property in question 
was purchased partially with funds obtained by her from the estate 
of her parents, and partially by money made by her own efforts in 
the conduct of a business separate and apart from her husband, 
and that it was her homestead, and that she did not exécute the 
mortgage in such a manner as to bind the property as her home- 
stead. The minor, in his answer, claims that this property was 
the homestead of his father, and that the acknowledgment of the 
exécution of the mortgage was not such as is contemplated by law, 
in order to bind the homestead and make it subject to the mort- 
gage. The testimony on the part of Mrs. Jett attempts to show 
that this was her own homestead; that her husband, E. D. Jett, 
claimed to réside, during the last few years of his lifetime, near 
Washington, in the county of Hempstead; and that he claimed to 
be a citizen of that county, voted there at élections, and did not 
exercise the right of suffrage elsewhere, especially in the county 
of Pnlaski, where this property is situated. But it also shows that 
the land he occupied there belonged to his wife. 

I am clearly of the opinion that during coverture, and while the 
husband and wife are not separated, but are living together as hus- 
band and wife, there can be no such thing as a separate homestead 
of the wife, separate and apart from her husband; that the domicile 
of the husband is the domicile of the wife, and, wherever he may 
erect a homestead, it is, in the contemplation of the law, the home- 
stead of the husband and wife. But it is unnecessary in this case 
to even pass upon that proposition or contention. The question 
as to a homestead is one of mixed law and fact, and the mortgagor, 
Jett, being dead, référence must be had to the testimony which 
shows his actions as to what his intentions were in regard to the 
homestead, and from that arrive at a conclusion as to the status of 
the property hère, in relation to its being his homestead. From 
that testimony, and the application of the law to it, I am convinced 
that the property in controversy, from its purchase up to the time 
of the death of E. D. Jett, was unquestionably the homestead of 
said Jett, and that he could not reasonably and legally hâve 
claimed any other homestead. This being the case, the only mat- 
ter in controversy is, did E. D. Jett and Irène Jett exécute the mort- 
gage in this case, and acknowledge it in the manner claimed by 
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the mortgagee, and as appears by the original mortgage exhibited 
with the dépositions in this case? In the acknowledgment in that 
mortgage the words "and homestead" are interlined. They are 
necessary words, under the statnte in this state, to be in the mort- 
gage, in order to bind the homestead and make it subject to the 
mortgage. The contention on the part of the défendants in this 
case is that the words "and homestead," and several other words 
that are not so material, were interlined after the exécution of the 
mortgage and its acknowledgment. It is attempted to show this 
by the testimony in this case, but it is denied strenuously by the 
plaintiff, and by the notary who took the acknowledgment of Jett, 
and who prepared the mortgage and the blank acknowledgment 
therefor. He testifies that ail the words were interlined before it 
was sent to the state of Kentucky for exécution, and before it was 
signed by either Jett or Mrs. Irène Jett. In view of the fact that 
the notary in this case must hâve known that if he added the ma- 
terial and most important words of the acknowledgment in it after 
its exécution he was committing a most heinous crime, there ought 
to be testimony quite convincing that the words were interlined 
after exécution before the court should so hold. The testimony in 
this case does not convince me that the words were interlined after 
exécution. Mrs. Jett herself knew nothing about it. The testi- 
mony of the officer who took the acknowledgment in the state of 
Kentucky, and of the son-in-law. of Mrs. Jett, cornes far short of 
being convincing in its nature. Taking the testimony ail together, 
I cannot flnd that the material words "and homestead" were inter- 
lined after exécution, but am compelled to flnd that the mortgage 
was acknowledged by Jett and Irène Jett as is shown by the origi- 
nal mortgage exhibited in this case So, flnding the decree in this 
case must be for the complainant, and a decree of foreclosure will 
be entered herein. 



CONTINENTAL TRUST CO. OF NEW YORK v. TOLEDO, ST. L. & K. C. 

R. 00. 

(Circuit Court, N. D. Ohio, W. D. February 21, 18D6.) 

Corporations— Preferred Stock— Ltbn. 

A corporation cannot, in the absence of statutory authority, make its 
preferred stock a lien upon its property; nor can an agreement between 
the subscribers to the stock of the corporation make such stock a lien on 
its property, as against bondholders or gênerai creditors without notice 
of such agreement. 

On application of Charles Hamlin and others to be made parties 
défendant. 

Doyle, Scott & Lewis and Benjamin Harrison, for interveners. 
Cary & Whitridge and C. W. Fairbanks, for trust company. 

KICKS, District Judge. Charles Hamlin, for himself and other 
persons holding certiflcates of preferred stock issued by the de- 
fendant, the Toledo, St. Louis & Kansas City Eailroad Company, 
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claims to hold a lien upon the property to be sold under thèse f ore- 
closure proceedings, by virtue of such certificates, and asks that 
they be made parties défendant in this suit, with the right to. be 
heard upon ail issues affecting their lien, and especially to hâve 
their rights as lienholders fixed by the decree for sale to be hère- 
after entered, so that they may be able to protect their interests 
when the property is sold. The case has been at issue for some 
time, testimony has been taken, and the parties are substantially 
ready for hearing on the merits. The application now presented is 
not only to be allowed to be made parties défendant, but to open 
the testimony as to the issues made and to be made by the answer 
and cross bill, for the purpose of making new and material issues. 
The certificates issued by the défendant railroad company, upon 
their face, say: "This stock constitutes a lien upon the property 
and net earnings of the company next after the company's first 
mortgage." The first contention important to consider, with réf- 
érence to thèse certificates, is the claim that, by this aeknowl- 
edgment, impressed upon the stock by the corporation itself, it is 
a lien upon the body and assets of the corporation, next after the 
first mortgage. Is this claim well founded? A corporation, with- 
in the powers conferred by law, and within the limitations im- 
posed by law, may create indebtedness. It may issue bonds, and 
secure their payment by lien expressed by mortgage or trust deed. 
But, to make such bonds a lien, they must be issued and certified, 
and the instrument securing the lien must be recorded. Each 
and every step is prescribed by statute. Such liens thereby be- 
come fixed, and the whole world has notice of the amount so se- 
cured, by public records; and ail persons dealing in them are pro- 
tected. The corporation, by statutory provisions, may issue cer- 
tificates showing its capital stock, and the amount authorized and 
issued. Such certificates, properly issued, make the owner a share- 
holder of the capital of the corporation. They are not payable at 
any fixed time, — are not an indebtedness against the corporation, 
but simply a certificate that, when the corporation is dissolved, 
and its debts are ail paid, the holder is entitled to his just pro- 
portion of the net fund to be distributed. Such stockholder is, 
therefore, not even a creditor of the corporation. He is a joint 
owner of it, and he may be, and in many states by statute is, liable 
as such joint owner to creditors, not only for the amount of the 
stock he owns, but for additional amounts fixed by law; and, unless 
some statutory powers are conferred upon a corporation, such 
capital stock or certificates cannot become a lien upon its property 
and assets. No one dealing with such a corporation, or in its se- 
curities, would ever look elsewhere than to the statutes of the 
state in which it was authorized or created to see what kind of 
liens were authorized and legally outstanding against it. The dé- 
fendant corporation was organized in each of the states of Ohio, 
Indiana, and Illinois, and the several corporations so authorized 
were consolidated, and became the Toledo, St. Louis & Kansas 
City Railroad Company. I bave examined carefully the statutes 
of the three states named, but do not find any authority for a 
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railroad corporation, in either state, to make its own certiflcatea 
of capital stock a lien upon its property and assets. There is, 
then, no lien provided by statute for such certiflcates. 

But it is urged that, by the consolidation agreement entered into 
between the holders of the bonds of the several constituent com- 
panies comprising the original corporation which preceded the de- 
fendant company, it was agreed that the holders of certain classes 
of the bonds of those divisional roads should accept for their 
bonds thèse certiflcates of preferred stock, which should be a lien 
upon the property next after the first mortgage. But while, with- 
in certain limits, such an agreement might be binding upon the orig- 
inal parties thereto, the consolidation would only be légal and 
effective so far as it complied with the statutes of the states in 
which the corporations so consolidated were to do business. Such 
equities, as between the contracting parties, would be subordinate 
to the légal rights and liens created by law. Holders of bonds 
issued under mortgages, and transférable to bearer, and creditors 
dealing with the corporation upon the basis of powers conferred 
by statutes, would not be bound by equities arising under con- 
solidation agreements to which they were not parties, and as to 
which they were not by law bound to investigate or take notice. 
So I cannot see how the présent holders of bonds issued by the de- 
fendant corporation, or creditors of it, are bound by equities which 
spring from contracts not recorded, or to which they were not 
parties. General creditors, or innocent holders of bonds, are not 
bound by équitable liens of which they are not by law advised, 
and of which they hâve not had actual notice. They need not 
inquire back of the want of power of the corporation to create a 
lien for its capital stock to see whether some hidden équitable 
interests exist by virtue of preceding contractual relations. There is 
nothing now before the court to show any actual notice to such credit- 
ors of such équitable liens. 

But it is urged that the holders of thèse certiflcates hâve been 
harshly dealt with by the reorganization, and by now being de- 
nied the status of lienholders are left wholly remediless. Their 
certiflcates of stock gave them the option of converting it into 
voting stock. They had this privilège to become stockholders, 
active in the management of the corporation. They chose their 
présent position by their own contract. If they were misled, and 
do not occupy so favorable a status in the case, or in the corpora- 
tion, it is the misfortune of having erred in judgment. Eminent 
counsel hâve advised them that they had a lien. That opinion is 
certainly entitled to great weight, and its correctness may yet 
be established;. but it is not satisfactory to me, and I do not accept 
it as correctly deflning their légal position with référence to this 
litigation. As the défendant corporation has no statutory power 
to make thèse certiflcates of preferred stock a lien upon the prop- 
erty, and as the équitable lien attempted to be worked out for 
them through the consolidation agreements cannot be made bind- 
ing upon the holders of negotiable securities passing from day to 
day to innocent holders, or to gênerai creditors who dealt with the 
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corporations in large sums in good faith, I do not see upon what 
basis the petitioners can be permitted to corne into this suit and be 
heard as parties. If they hâve no such lien as has been claimed, 
they are merely preferred stockholders. As such, they are rep- 
resented in this case by their corporation and its offlcers. No 
attempt has been made to show that the latter are not diligent in 
defending the corporation as to ail its rights. I think the records 
of this case will show that they hâve been tireless and persistent, 
and hâve not underestimated the importance or nature of .their 
trust. Until some showing is made of want of good faith, or a 
failure to act for their interests by the corporation, which is 
their own creat'on and agent, they cannot be heard by any other 
représentative. 

No one is now hère to question the legality of thèse certiflcates. 
They are regularly issued, and are recognized as évidence of the 
amount of capital stock of the corporation which the holders own. 
But there are objections urged to the claim that they are a lien. 
It is contended that thèse objections are not made by the proper 
parties. The corporation, it is said, cannot make this défense. 
Neither can the trustée make it. Their status cornes under con- 
sidération from the claim pressed by the holders of the certiflcates 
rather than from objections made by others. The application of 
the petitioners présents the contention, and it is properly met by 
the trustée. But it is urged that, even as preferred shareholders, 
they hâve adverse interests to the common stock, by which the 
corporation is managed, and that, by reason of this adverse inter- 
est, they are entitled to be heard in their own right. This conten- 
tion is not supported by the authorities. The corporation is as 
much bound to protect and défend the interests of the preferred 
stockholders as of the common stockholders. As before stated, 
upon the proper showing that the corporation has failed to make 
such défense, the court might be called upon to act. 

It is again urged that the holders of the old bonds, issued un- 
der the divisional mortgages hereinbefore referred to, took thèse 
preferred certiflcates of stock for their old bonds, and made Mr. 
Kneeland, the président of the défendant corporation, their trus- 
tée to buy the road with the bonds so converted. But that does 
not change their status. If Kneeland has failed to exécute their 
trust, they hâve their remedy over against him. Such default 
on Kneeland's part cannot in any way affect the présent holders 
of the bonds issued by the new Consolidated corporation, or the 
gênerai creditors of it. 

But it is urged that none of thèse questions which the court has 
herein passed upon can be considered in this application. It is 
said that the facts stated in the answer and cross bill tendered 
must be accepted as true for the purposes of this hearing. The 
court has acted upon this theory; but, as the vital question — the 
very foundation — upon which petitioners' rights must stand dé- 
pends upon the proposition that the certiflcates of preferred stock 
are a lien upon the corporation, and that contention has been found 
against the petitioners, their application must fall. It would be 
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idle to admit them as parties, prolong the litigation, and add to 
its expense, when, in the end, the court is sure they cannot prevaiL 
For thèse reasons, the application of the petitioners is denied. 



BROWN et al. v. CRANBBRRY IRON & COAL CO. 
(Circuit Court of Appeals, Fourth Circuit February 4, 189© 

No. 137. 

1. Equitt Jurisdiction and Practicb— Partition Sons— Action at Law. 

Where the answer to a bill for partition of real estate entirely dénie» 
the title set up by complainant, the proper course is, not to send an issue 
out of chancery to try the title, but to stay the suit, and send complain- 
ant to a court of law for the purpose of establishing his title. In such 
case the equity court assumes no jurisdiction over the action at law, and, if 
either party be dissatisfled with the resuit thereof, he should move in 
that action for a new trial; and the proper method of reviewing such 
judgment is by writ of error. 

2. Principal and Aoent— Purchase of Lands— Agent' s Knowledge. 

One purchasing lands through an agent is affected by the previously 
acquired knowledge of the agent in respect to matters affecting the title, 
if the agent had that knowledge in his mind when he made the purchase. 
Where it is sought, therefore, to bind the principal by ffis agent's knowl- 
edge, it is compétent to adduce évidence tending to show previous knowl- 
edge by the agent, but the party is bound to follow this up by évidence 
tending to show that the agent had it in mind at the time. 

8. Same— Déclarations of Agent after the Faot. 

Déclarations by an attorney in fact that a certain conveyance made 
by him in behalf of his principal conveyed the entire minerai interest in 
the lands described in the deeds, and that the grantees had a good title 
to ail such minerais, do not estop his principal. This Is especially true 
where such decîaration or représentation relates merely to the construc- 
tion of the deeds. 

4. Afpbai,— Harmless Error— Admission of Improper Testimony. 

In order to avoid a reversai for admission of incompétent testimony, on 
the ground that the same fact was afterwards proved by proper testimony, 
it must be clear beyond ail doubt that the erroneous admission of tes- 
timony did not and çould not préjudice the rights of the escepting party. 

6. Estoppel by Deed — Mistake. 

Grantors who sign a deed as prepared and drawn by the agent of the 
grantees are not estopped from asserting an interest whïch was not 
conveyed by the deed, although the grantees supposed that they were 
obtaining the entire interest, and the failure of the deed to convey It was 
due to the mistake of their attorney. 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina. 

This was an action at law by W. Vance Brown and others, chil- 
dren and heirs at law of J. Evans Brown, deceased, and William B. 
Carter, against the Cranberry Iron & Coal Company, to establish 
title to an undivided half interest in certain mines and minerai in- 
terests, as tenants in common with the défendant. The action was 
brought pursuant to leave given in a suit in equity previously brought 
by the plaintiffs for partition. In the action at law, one issue only 
was tried to the jury, and a verdict thereon was given in favor of 
défendant, and judgment was entered accordingly. The other issue 
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was reserveâ and decided by the court also in favor of défendant (59 
Fed. 434), but no judgment was entered on that issue. A writ of 
error was sued out by the plaintiff to review the judgment entered 
on the verdict of the jury, but the same was dismissed by this court 
on the ground that such judgment was not final. 13 C. C. A. 66, 
65 Fed. 636. Further proceedings were afterwards had in the court 
below, resulting in a final judgment for défendant, from which the 
plaintiffs hâve sued out this writ of error. 

Chas. A. Moore (of Moore & Moore), for plaintiffs in error. 
E. H. Battle (of Battle & Mordecai), for défendant in error. 

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

SIMONTON, Circuit Judge. This cause cornes up by writ of error 
to the circuit court of the United States for the Western district of 
North Carolina. 

On the 16th August, 1887, J. Evans Brown a citizen of New Zea- 
land, and William B. Carter, a citizen of Tennessee, filed their bill of 
complaint in the circuit court of the United States for the said dis- 
trict, against the Cranberry Iron & Coal Company, a body corporate 
under the laws of the state of North Carolina. The bill alleged that 
the complainants were tenants in common with the défendant in ail 
the mines and minerais and minerai interests in certain lands in 
North Carolina, described in the bill, wherein they say the complain- 
ants are each entitled to an undivided fourth part, and the défendant 
to an undivided half. The answer of the défendant denied ahy title 
in the complainants in the realty sought to be partitioned, and averred 
that défendant is sole owner in fee simple absolute thereof. It also 
set up certain matters in pais as constituting an estoppel against 
the plaintiffs from setting up any title to said mines and minerais 
and minerai interests. Replication having been filed, the cause came 
to a hearing, whereupon the court entered its order in thèse words: 

"This cause coming on to be heard at the présent term, before the Hon- 
orable R. P. Dick, judge, présent and presiding, and it appearing to the 
court from the pleadings that the title of the plaintiffs to the property 
sued for in the bill, and every part thereof, is denied in the answer, the 
court doth thereupon order the plaintiffs' bill to be retained for twelvu 
months, with liberty to the plaintiffs in meantime to proceed at law touch- 
ing the matters in question in this cause; but, in case the plaintiffs shall 
not proceed at law and to proceed to trial within. the time aforesaid, the 
plaintiffs' bill is from thenceforth to stand dismissed out of this court, 
with costs to be taxed by the clerk, unless further time is given, upon 
cause shown, by the court; but, in case the plaintiffs shall proceed at 
law and to trial as aforesaid, the court does reserve the further considéra- 
tion of the costs of this suit and of ail further directions until after such 
trial shall be had; and in either case any of the parties are to be at liberty 
to apply to the court as they shall be advised. And it is further ordered that 
this decree be without préjudice to the rights of the parties to take further 
évidence on the matters and equities involved in the cause upon notice duly 
given. And to the end the merits may come in questiou upon such triai, 
and it is further ordered that it be admitted on both sides, on such trial, 
that there has been an ouster on the part of the défendant against the 
plaintiffs. It is further ordered by consent of parties that in any action at 
v.72F.no.2— 7 
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law the plaintiffs may institute to establish the title to the property sued 
for In this blll, that the évidence and dépositions now on flle, and which 
were taken in thls cause before R. M. Douglass, examiner in the same, or 
■which mày hereafter be taken and filed herein, may be used by either 
party on the ■ trial of such action, without préjudice to the right of the 
parties litigant to use such évidence, also on the further hearing of this suit." 

This course pursued by the learned judge who heard this case is 
in strict accord with the law and practice of courts of chancery. 
"When, on a bill for partition, where partition is a subject of equity 
jurisdiction, the légal title is disputed and doubtful, the course is to 
send the plaintiff to a court of law to hâve his title ârst established." 
Gox v. Smith, 4 Johns. Ch. 271 ; Phelps v. Green, 3 Johns. Ch. 302. 
Equity has no jurisdiction to try the title to lands. Manners v. Man- 
ners, 2 N. J. Eq. 384. Obert v. . Obert, 10 N. J. Eq. 98. An action 
at law was ordered, and not an issue out of chancery. This is in 
accord with the practice in North Carolina. "An issue is sent from 
a court of equity to be tried before a court of law to aid the court of 
equity in the ascertainment of facts. An action is ordered to be 
tried in a court of law when the equity is based on a strictly légal 
right." Fisher v. Carroll, 1 Jones (N. 0.) 27. 

The complainants availed themselvés of the leave granted to them 
by the court, and, within the period flxed, brought their action against 
the défendant, the Cranberry Iron & Coal Company, on the law side 
of the circuit court of the United States for that district. The ac- 
tion was begun by summons as prescribed in the Code of North Car- 
olina, followed by complaint. It is in the form used to try the title 
to lands, sets up the claim of title in two undMded fourths of thèse 
minerais, minerai lands, and minerai interests, avers that défendants 
are unlawfully in exclusive possession, and prays to be let into pos- 
session, and for damages. The complaint and summons having been 
duly served on défendant, it answered, denying the claim of title set 
up by plaintiffs, setting up that défendant owns, and is in absolute 
and entire control of, said realty, and was so at the commencement 
of this action and for a long time prior thereto. Then it sets up 
certain matters of estoppel in pais against the claim of plaintiffs; 
also, its notorious, open, adverse, and exclusive possession, under 
deeds therefor, of this realty for more than 7 years next before the 
commencement of this action, and for more than 20 years prior to the 
same, pleading such occupation and the statute of limitations in bar 
of the claim of plaintiffs. The cause came on for trial before the 
judge and a jury, and it seems that every other issue in the plead- 
ings was abandoned but one, viz.: Is the plaintiff estopped from 
claming any title by deed, conduct, acts, or otherwise? So much of 
the issue as presented matters of fact was submitted to the jury in 
the form of a question: "Are the plaintiffs estopped by their acts, 
déclarations, or otherwise from claiming any interest in the mines 
and minerais in the land described in the complaint? To this ques- 
tion the jury, under the charge of the judge, answered, "Yes." So 
much of the issue as involved the questions of law (the construction 
of deeds) his honor reserved for himself, and decided that they also 
estopped the plaintiffs from claiming title. 59 Fed. 434. Numerous 
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exceptions were taken during the trial and to the charge by the court 
on the part of the plaintiffs, ail of which were duly formulated in 
the bill of exceptions, and are in the assignments of error. 

This is an action at law, brought by plaintiffs as a condition pré- 
cèdent to proceedings in equity. Although it was brought by them 
because of the order of the court of equity, that order was not man- 
datory. It only prescribed that, if the action was not brought within 
a time liraited, the bill would be dismissed. In cases of this char- 
acter the court of chancery assumes no jurisdiction over the action. 
If either party be dissatisfled with the resuit, a new trial must be 
moved for in a court of law. "In directing the action at law," says 
Daniell, Ch. Prac. (3d Am. Ed.) 1119, "the court always orders it to 
be brought in such a form that the verdict should be regarded as 
conclusive." 

Mr. Adams, in his work on Equity (page 378), says: 

"In this class of cases there is not a mère point of law or fact incidentally 
in dispute as to which the court for its own satisfaction seeks the aid of an- 
other tribunal, but there is a gênerai question of right, determinable as such 
by the ordinary courts, and requiring a décision aceording to the course of 
thèse courts both of disputed facts and the law applicable thereto." 

In an action at law brought under the direction and by leave of 
the court, the court of equity does not assume to interfère with the 
course of pleadings in the court of law, and ail errors made at the 
trial must be corrected in that court or by writ of error to the ap- 
pellate court having jurisdiction over it. Watt v. Starke, 101 U. S. 
250; Smith, Ch. Prac. 90; Adams, Eq. (7th Ed.) 378; Bootle v. Blun- 
dell, 19 Ves. 500. 

The exceptions and assignments of error hâve been properly brought 
to this court by the writ of error. Before discussing any of the as- 
signments of error, a brief statement of facts is necessary. 

Hoke, Sumner, and Hutchinson were tenants in common of a 
tract of land in North Carolina. During negotiations for its sale in 
New York, they were informed that J. Evans Brown, one of thèse 
plaintiffs, and the estate of Avery, had a claim on the minerais in 
this land. They opened negotiations with Avery's executor, and 
contracted to purchase his interest, and then they dealt with W. J. 
Brown, the father of the plaintiff J. Evans Brown, and the late Z. 
B. Vance, who were attorneys in fact of J. Evans Brown, who lived 
in New Zealand. The purpose of Hoke and his associâtes was to 
remove ail cloud on the title of their land. This was communicated 
to Avery and to the attorneys in fact of the plaintiff Brown. After 
the negotiations with Brown and Vance were completed, and the sale 
agreed upon, and the price flxed, the papers were ail placed in the 
hands of Col. Graither, the attorney for Hoke, and his associâtes,, who 
had represented them in the negotiations, and who had examinée into 
the title of the property purchased, and he prepared the conveyance. 
The important parts of this conveyance are thèse: John E. Brown, 
for the considération of $22,000, "doth bargain, sell, release, and 
confirm unto Thomas J. Sumner and Robert F. Hoke the following 
tract of lanù, situate and being in the county of Mitchell, in the 
state of North Carolina, that is, one-half of the minerai interest in 
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the said lands." Then follows a description by metes and bounds. 
"To hâve and to hold the one-half of the mines and minerais and 
minerai interests in said lands and appurtenances thereunto belong- 
ing." "And the said John E. Brown doth warrant ând défend the 
title to the one-half of the mines, minerais on bank, and minerai in- 
terests to said Sumner and Hoke and their heirs, forever." The 
défendant holds under mesne conveyances from thèse grantees. The 
realty, the subject-matter of this arrangement, was this: The state 
of North Carolina had granted to one William Cathcart two con- 
tigùous tracts of land, containing together 158,200 acres. One Wil- 
liam J. Brown claimed thèse lands, and Isaac T. Avery also claimed 
them. J. Evans Brown became the owner of ail the interest of 
William J. Brown; and in 1853 he and Avery entered into a com- 
promise whereby he released to Avery 40,000 acres of thèse tracts, 
and Avery released to him ail the rest. The dividing line between 
him and Avery was a road running through the tract, Avery keep- 
ing ail the land on the west side of this road, and Brown ail the lands 
on the east side. The Cranberry iron ore bank was on the west 
side, on the lands of Avery. As a part of the compromise, Avery 
conveyed to Brown one-half of the Cranberry iron ore bank, so 
that Avery and Brown shall hâve a like and equal interest in said 
iron ore bank. Thèse deeds were on record. The minerais con- 
veyed to Hoke and his associâtes lay in lands on both sides of this 
road. The suit concerns the title in one-half the minerais on the 
east side of the road (that released to Brown). 

The assignments of error are numerous, and are directed as well 
to the trial and détermination of the issue of fact by the jury as to 
the ruling on the issue of law by his honor, the trial judge. The con- 
clusion reached by us renders unnecessary the discussion of ail the 
issues assigned. Two of them, which relate to the trial of the issue 
of fact, and those relating to the décision of the légal issue, will be 
noticed. There are two assignments of error which deserve spécial 
attention, the fifth and the flrst. They will be taken up in this order. 

The fifth assignment of error is that the court below excluded the 
testimony offered by plaintiffs to prove (by his witness A. O. Avery) 
that Col. Gaither had for inany years been the attorney for the plain- 
tiff prior to June 7, 1867, and that he knew of the compromise be- 
tween Isaac T. Avery and W. J. Brown, and represented the plain- 
tiffs in the compromise transaction by which the compromise line 
was located. Under this compromise, Brown obtained ail the mines, 
minerais, and minerai rights on the east side of the compromise line, 
and one-half of the Cranberry iron ore bed. The évidence disclosed 
that Col. Gaither was a lawyer of high standing and good practice, 
and that he represented the purchasers Hoke and his associâtes in 
completing the sale from Avery and Brown, and that he drew the 
deed which was executed by Brown's attorney in fact. The pur- 
pose of the question was to affect the purchasers with notice of the 
compromise between Brown and Avery, and of the fact that Brown 
owned ail the mines and minerais on the east side of the line, and not 
one-half only. The point is not free from difficulty, and authorities 
differ upon it. 
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But, so far as fédéral courts are concernée!, the rule has been flxed 
by the suprême court of the United States in The Distilled Spirits, 
11 Wall. 366, 367. In that case, Mr. Justice Bradley, speaking for 
the court, says: 

"The question how far a purchaser is affected with notice of prior liens, 
trusts, or frauds by the knowledge of his agent who effects the purchase, 
is one that has been much mooted in this country and In England. That he 
is bound and affected by such knowledge or notice as his agent obtains in 
negotiating the particular transaction is everywhere conceded. But Lord 
Hardwicke thonght that the rule could not be extended as far as to affect 
the principal by knowledge of the agent acquired previously, in a différent 
transaction. Warrick v. Warrick, 3 Atk. 291. Lord Eldon did not concur 
in this view of Lord Hardwicke. Mountford v. Scott, 1 Turn. & II. 274. And 
the distinction taken by Lord Hardwicke has been entirely overruled in 
Dresser v. Norwood, 17 O. B. (N. S.) 4G6. So that in England the doctrine 
seems to be established that if the agent, at the time of effecting a pur- 
chase, has knowledge of any prior lien, trust, or fraud affecting the prop- 
erty, no matter where he acquired the knowledge, his principal is affected. 
If he acquire the knowledge when he eiïects the purchase, no question can 
arise as to his having it at that time. If he acquired it previous to the 
purchase, the presumption that he still retains it, and has it présent in his 
mind, will dépend on the lapse of time and other circumstances. Knowl- 
edge communicated to the principal himself he is bound to recollect, but 
lie is not bound by knowledge communicated to his agent, unless it is 
présent in the agent's mind at the time of effecting the purchase. Clear 
and satisfactory proof that it was so présent seems the only restriction 
required by the English rule as now understood. With the qualification 
that the agent is at liberty to communicate his knowledge, to his principal 
[that is to say, that he did not receive it as a confldential' communication], 
it appears to us a sound view of the subject." 

This rule establishes the doctrine that a principal is affected by 
previously acquired knowledge of the agent if the agent had that 
knowledge in his mind when he made the purchase. It was compé- 
tent, therefore, for the plaintiff to enter upon a course of examination 
tending to show previous knowledge of the agent. He was bound to 
follow this up by évidence tending to show that the agent (Col. 
G-aither) had this in mind at the time of the purchase. But he was 
entitled to lay the foundation for this évidence, and the question 
should hâve been permitted. 

The first assignment of error is that his honor, the trial judge, 
against the exception of the plaintiffs, permitted R. P. Hoke, a wit- 
ness for défendant, to relate a conversation had between him and 
William J. Brown, an attorney in fact for plaintiff J. E. Brown, 
in which William j. Brown said that the deed executed by him and 
Gov. Vance as attorney for J. E. Brown, some months before, and the 
deed executed by the executor of Avery to Hoke and his associâtes, 
conveyed the entire minerai interest in the boundaries covered by 
the deeds, and that Hoke and his associâtes had a good title to ail 
the minerai interest in that boundary. 

In Packet Co. v. Clough, 20 Wall., at page 540, the suprême court, 
on this subject, says: 

"The rule is well stated by Mr. Justice Story that, when the act of the 
agent will bind the principal, then his représentations, déclarations, and 
admissions respecting the subject-matter will also bind him, if made at 
the same time and constituting a part of the res gestœ. A close attention 
to this rule, which is of universal acceptance, will solve almost every dif- 
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flculty. But an act done by an agent cannot be varied, qualified, or ex- 
plained, either by his déclarations, which amount to no more than a mère 
narrative of a past occurrence, or by an lsolated conversation held or an 
isolated act done at a later period. The reason is that the agent to do the 
act is not authorized to narrate what ne bad done or how he had done 
it, and his déclaration is not part of the res gestœ." 

Besides this, the évidence offered and admitted in this case was as to 
the construction of a deed. The deed speaks for itself. If there be 
no ambiguity in it, it explains itself. The statement of Brown that 
Hoke and Sumner had a good title to ail the minerai interest in said 
boundary is a matter of opinion, and not of fact. The admission of 
this testimony was error. It is true that there was other testimony 
bearing on this same fact. There are cases when, if a fact is proved 
by improper testimony, and the same fact afterwards is proved by 
proper testimony, the allowing of the first testimony is held not to 
be ground of error. Cooper v. Coates, 21 Wall. 105. But it must 
be clear beyond ail doubt that the erroneous admission of this tes- 
timony did not and could not hâve prejudiced the rights of the ex- 
cepting party. Gilmer v. Higley, 110 U. S. 47, 3 Sup. Ct. 471; 
Deery v. Cray, 5 Wall. 795; Kailway Co. v. Jurey, 111 U. S. 584, 4 
Sup. Ct. 566; Eailroad Co. v. O'Eeilly, 158 U. S. 334, 15 Sup. Ct. 830. 

Besides this issue of fact, there was an issue of law: Was the 
plaintiff Brown estopped by this deed? It is admitted that, if he is, 
his coplaintiff , is also estopped, as he derived ail his rights from 
Brown long after the transaction. His honor, the trial judge, held 
the deed an estoppel. The purchasers, Hoke and Sumner, desired a 
perfect title to ail the minerai rights in this tract of land. The claims 
of Avery and of Brown were a cloud on the title to thèse minerai 
rights. Thèse claimants knew this purpose on the part of Hoke and 
Sumner. The deeds were executed towards this end, and were ac- 
cepted by the purchasers. W T hat did the deed of Brown profess to 
convey? Were the purchasers induced to accept this deed by any 
language or conduct on the part of the makers of the deed upon 
which they had a right to rely and did in fact rely? The consid- 
ération of the deed is |22,000. It bargains, sells, releases, and con- 
ôrms to Sumner and Hoke "the following tract of land, situate and 
being in the county of Mitchell, in the state of North Carolina; that 
is, one-half of the minerai interest in the said lands. The habendum 
is one-half of the mines, minerais, and minerai interests in said lands. 
The warranty is as to the title to the one-half of the mines, minerais 
on bank, and minerai interests within the boundaries of the said lands. 
The title to thèse minerai interests was investigated by Col. Gaither, 
as counsel for the purchasers, who advised with them as to the pur- 
chase. He drew this deed, signed by Brown's attorney in fact, and 
they executed it as he prepared it. The deed, in fact and in law, was 
supposed to carry into exécution the conclusions of the parties. It 
is a vital principle "that he who, by his language or conduct, leads 
another to do what he would not otherwise hâve done, shall not sub- 
ject such person to loss or injury by disappointing the expectations 
on which he acted. Such a change of position is sternly forbidden." 
Dickerson v. Colgrove, 100 U. S., at page 580. The deed clearly and 
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without any ambiguity conveys but one-half the mines, minerais, 
and minerai interests. Hoke and Sumner thought they were get- 
ting the whole. Were they induced to accept this deed by any rep- 
résentation, language, or conduct of Brown's attorney in fact? The 
deed does not convey, or profess to convey, ail the right, title, and 
interest of Brown, to wit, the one-half, etc. It conveys without more 
the one-half. It does not convey the land. The language is qual- 
ifled; that is, the one-half of the minerai interest in said land. The 
purchasers had employed a compétent attorney. He drew the deed. 
He selected the words used. The grantees signed the deed so pre- 
pared by him. They knew him well. Both parties may hâve in- 
tended that ail the minerai interest should be conveyed. It was not 
conveyed by this deed. The reason it was not so conveyed, if such 
was the mutual intent and pùrpose, was the mistake of Col. Gaither 
(his honest mistake, no doubt). But it is not a case of estoppel under 
the case quoted. In our opinion, this construction put on the deed 
by his honor, the trial judge, was error. 

The course taken at the trial of this action at law in the aban- 
donment of every issue but that of estoppel removed the chief reason 
for ordering the action, and really submitted to the law court an is- 
sue which could be decided in equity. It is true that it is a défense 
also available at law. Dickerson v. Colgrove, supra. But it is équi- 
table estoppel, and its birthplace is the court of equity. 

The verdict must be set aside, and the cause be remanded to the 
circuit court. 



BROWN et al. v. CRANBERRY IRON & COAL CO. 

(Circuit Court of Appeals, Fourth Circuit. February 4, 1896.) 

No. 138. 

Equity Pkactice— Partition— Action at Law. 

In a partition suit, défendant denied complainant's title, and set up that 
complainant was estopped from claiming title. The court thereupon 
made an order that the bill be retained for 12 months, with liberty to 
complainant withln the meantime to bring an action at law to establish 
his title; and in case he should not do so, or should fail to proceed to 
trial within 12 months, the bill should be dismissed. The complainant 
accordingly brought his action, proceeded to trial, and a verdict was found 
for défendant. Judgment was entered accordingly, and a writ of error 
sued out. Afterwards the court of equity, actlng upon the verdict, dis- 
missed the bill for partition. Held, that this was error, and that it was 
the duty of the court to retain the bill until the action at law was ttnally 
determined. 

Appeal from the Circuit Court of the United States for the West- 
ern District of North Carolina. 

This was a bill by W. Vance Brown and others, children and 
heirs at law of J. Evans Brown, deceased, against the Cranberry 
Iron & Coal Company, for partition of certain mining lands. The 
bill was dismissed by the circuit court, and complainants appeal. 

Chas. A. Moore (of Moore & Moore), for appellants. 

R. N. Battle (of Battle & Mordecai), for appellee. 
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Before GOFF and SIMONTON, Circuit Judges, and BKAWLEY, 
District Judge. 

SIMONTON, Circuit Judge. This case cornes up by way of ap- 
peal from the circuit court of the United States for the Western 
district of North Carolina. It has been heard at the same time, 
and is included in the same record with the case just decided. 72 
Fed. 96. 

The bill was flled on the equity side of the court, to obtain par- 
tition of the Cranberry iron ore bed land. The complainants 
claimed that each of them owned an undivided fourth in said ore 
bed, and that they were tenants in common with the défendant, 
who owned, as they allège, the other .two-fourths. In its answer 
the défendant denied the title claimed by complainants, and fur- 
ther set up as a défense that they were estopped from claiming 
title. The court, hearing the bill and answer, and noting that the 
title of the plaintiffs was denied and put in issue, entered an order 
that the bill be retained for 12 months, with liberty to plaintiffs in 
the meantime to proceed at law touching the matters in question 
in the cause. But in case the plaintiffs shall not proceed at law, 
or fail to proceed to trial within the time aforesaid, the bill to be 
dismissed. Plaintiffs did proceed; brought their action at law by 
summons and complaint on the law side of the court; a trial was 
had before a jury;, and a verdict found for the défendant. A writ 
of error was sued out by plaintiffs to this court. The cause has been 
heard, and has been remanded for a new trial. Meanwhile, how- 
ever, the court on the equity side, acting on the verdict, dismissed 
the bill. 

Having given the plaintiffs leave to bring their action at law to 
establish their claim of title upon conditions named, and the plain- 
tiffs having exercised the right thus given them, fulfilling the con- 
ditions imposed, the court should not make a decree dismissing the 
bill until that action at law was heard, decided, and ended. The 
exceptions taken at the trial, the writ of error upon them allowed 
by the trial judge, the perfection of the appeal to this court, and 
the pendency of the appeal, suspended the judgment in the law 
case. That judgment has been reversed. The decree is préma- 
turé, and must be reversed. 

This cause has now been twice in this court. 13 C. C. A. 66, 65 
Fed. 636. Without dictating any course, we offer suggestions for 
considération. By the record of the case at law, which has been 
heard and used in this case, it would seem that the reason for the 
action at law has ceased. It was ordered that plaintiffs should 
establish their title before their claim to the equity of partition 
could be allowed, this title having been denied. When the action 
at law was tried, the only issue presented was whether the com- 
plainants were estopped in pais and by deed. The theory of the 
défendant was this: The complainant Brown and the estate of 
Avery both set up a claim in the mines, minerais, and minerai inter- 
ests in certain lands which were owned by Hoke and others, 
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through whom défendant derived title. This claim embarrassed 
Hoke and his associâtes, as they desired to sell this land, and they 
set to work to clear the cloud from their title. To that end, in 
the year 1867, they entered into separate negotiations with the 
executors of Avery, and with the attorneys in fact of Brown, the 
resuit of which was the purchase of so much as the estate of Avery 
claimed, and a conveyance thereof by deed, and a subséquent pur- 
chase from Brown through his attorneys in fact, and the exécution 
of a deed by them. The défendant contends that Hoke and his 
associâtes desired to purchase the entire interest of Brown in thèse 
mines, minerais, and minerai interests, and fully understood and 
believed that they were doing so; and that the attorneys in fact 
of Brown knew their purpose, understanding, and belief ; and that 
they professed to fulflll thèse. Brown now contends that his deed 
executed by his attorneys in fact, by its express terms, conveyed 
only one-half the minerais in that part of this land on the east 
side of the dividing Une between him and Avery, and that the other 
half of the minerais still remained his; he before 1867 being the 
sole owner of ail the minerais in that part of the land. The deed 
was drawn by, and is in the handwriting of , Col. Gaither, who acted 
dur in g this transaction as the attorney for the purchasers. If it 
be assumed, as défendant contends, that ail parties to the transac- 
tion fully intended that the entire interest of Brown in the mines, 
minerais, and minerai interests in thèse lands should pass to the 
purchaser, and that it did so pass by the deeds, and if the deed 
failed so to express it, may this failure not hâve been caused by the 
mistake of Col. Gaither, shared, perhaps, by the other s? Mistake 
is within the peculiar province of a court of equity, not always 
relievable, however, for one may lose his equity by lapse of time. 
If the défendant is entitled to this relief, — and on this point we 
hâve and we express no opinion, — can it obtain it under the présent 
pleadings, or is there necessity for a cross bill ? At ail events, the 
questions in this case are purely of équitable cognizance. Were 
the case at law to end in establishing a légal title in plaintiffs as to 
an undivided half of the minerais, mines, and minerai interests 
claimed, yet, if the défendant can maintain and prove its position, 
it might be that this légal title is held in trust for the défendant 
through the original purchasers. 

Let the case be remanded to the circuit court, with instructions 
to take such proceedings herein as are in conformity with this 
opinion. 



LOWENFELD v. CTJRTIS et aL 

(Circuit Court, S. D. New York. January 8, 1896.) 

Practice— Preliminary Ikjunction— Security for Damages. 

A suit was instituted by an agent of the complalnant to restraîn the 
production of a play by défendants. It appeared that complainant was 
entitled to a preliminary injunction, but the complainant being a non- 
resident alien, and the défendants questioning the right of his agent to 
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bring the suit, held, that securfty for damages resultlng from the ln- 
Junction, if the défendants should ultimately prevail, should be required, 
as a condition of granting it 

S. Costractb— Breach— Waivbr— Approval op Cast of Plat. 

L., a résident of London, made a contract with O., a résident of New 
York, by which he gave to O. the right to produce a certain play, upon 
the condition, among others, that O. should "submit to the said L. for 
his approval the names of the various artists to be engagea for the per- 
formance of the play." On December 20, 1895, O. wrote to L. at London, 
sending him a list of the proposed cast for the play, and on December 
25th, before the letter could hâve reached L., commenced the performance 
of the play. L. replied to the letter, without expressing disapproval of 
the cast, but it did not appear that he then knew that performances had 
been begun. Held, that C.'s performance of the play before the letter 
submitting the cast could hâve reached L. was a violation of the con- 
tract, which, under a clause providing that a failure to comply there- 
with should forfeit ail rights, entitled L. to an injunction, and that 
there had been no waiver of the breach by L. 

3. Samb— Interprétation. 

Held, further, that the plain terms of the contract could not be affected 
by évidence of the purpose of such conditions or of the interprétation 
commonly placed upon them by theatrical managers. 

4. 8ame— Waiver— Second Breach. 

It subsequently appeared that O. informed L. ôf the performances 
commencing on December 25th, and remitted to him the agreed per- 
centage of the receipts therefrom, which L. accepted without objecting 
to the cast, and this was claimed as a waiver of the breach; but it also 
appeared that O. had afterwards made substantial changes in the cast, 
without submitting the names of the actors to h. Held, that the waiver 
did not apply to the second breach, and the Injunction should not be 
vacated. 

Robert O. Beatty, for complainant. 

Mr. Howe, A. H. Hummel, and Benjamin Steinhardt, for défend- 
ants. 

Motion to Vacate Stay. 
. (January 8, 1896.) 

LACOMBE, Circuit Judge. While the affldavits and papers sub- 
mitted indicate that every other question in controversy is vehe- 
mently disputed, they show conclusively that défendants' only title 
to the play cornes under the contract with the complainant, and, 
as such, is to be exercised in conformity to the tenus of that con- 
tract. The weight of évidence so far adduced shows nonapproval 
of the cast, or, at least, of défendant Curtis in the title roll. The 
présent stay will therefore be continued until hearing and décision 
of the main motion; but as complainant is a nonresident alien, and 
défendants question the authority of his agent to bring this suit, 
complainant must file security for damages, if any, resulting from 
the stay should défendants ultimately prevail, in the amount of 
f 1,000, and may hâve the whole of January 9th to prépare and file 

such bond. 

(January 13, 1896.) 

Motion for preliminary injunction to restrain défendants from per- 
forming a play known as "Gentleman Joe." The motion is made on 
Mil,. affidayij:s, and opposing affldavits. 
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LACOMBE, Circuit Judge. The défendant M. B. Curtis holds a 
written contract, duly executed by the complainant, purporting to 
lease to Curtis the performing rights for the United States and 
Canada of a certain play owned by complainant, and known as "Gen- 
tleman Joe." The contract expresses a considération, and contains 
sundry covenants and conditions, some of which will be hereafter 
referred to. This contract, after exécution by complainant, with 
the manuscript of the play and two music scores, was delivered in 
escrow to the Bank of New York. They were subsequently delivered 
by the bank to Curtis, upon payment of |2,500. This was on Oc- 
tober 21, 1895, the date of the contract being fllled in as of that day; 
and thereupon Curtis mailed a duplicate original, signed by himself, 
to the complainant, in London. There is no dispute that the bank 
acted in good faith and in strict accordance with the instructions 
it had received in making such delivery. The complainant contends 
that Curtis was not entitled to receive thèse documents; that the 
proposed contract never became a binding agreement, for the reason 
that complainant's offer was not acceptée! by Curtis within the time 
allowed; and that défendant obtained the papers from the bank by 
"trick and artifice on his part," and in fraud of complainant's rights. 
It is unnecessary to set out the détails of thèse averments. The 
burden of proof is on complainant, and, although he supports his 
charges with affidavits in addition to the Mil, they are met with 
counter affidavits on the other side, resulting in a conflict of proof, 
which, as already intimated upon the argument, this court will not 
undertake to détermine preliminarily to the trial, and without the 
opportunity of weighing the respective allégations of fact in the 
light afforded by cross-examination of the amants. This motion will 
be disposed of, therefore, on the assumption that Curtis, on Oc- 
tober 21st, came rightfully into possession of the written contract 
and manuscript copy of the play, with accompanying scores, and 
upon such facts only as are not in substantial dispute. 

The f ourth clause of the contract reads as f ollows : 

"Fourth, The said M. B. Curtis hereby undertakes (a) not to perform the 
play less than one hundred and forty times in any year in the United 
States or Canada; (b) not to make any altérations or additions to the 
said play without the written consent of the »said Henry Lowenfeld; and 
(c) to submit to the said Henry Lowenfeld, for his approval, the names of 
the vaiious artists to be engagea for the performance of said play, but such 
approval shall not be unnecessarily -withheld." 

The défendants hâve produced the play in Newark, N. J. and 
at the Fifth Avenue Theater in this city. Affidavits are produced 
from persons who witnessed such performances, and who assert that 
they are familiar with the play of Gentleman Joe, from having wit- 
nessed it in London. They assert that in many important particulars 
the défendants' performance is unlike the original composition, and 
they specify the points of différence. It is averred that eight songs 
are omitted which are claimed to be essential to the working out 
of the plot and the proper interprétation of the author's Unes; that 
among thèse songs is one entitled "He [or "She"; it appears both 
ways in the affidavits] Wanted Something to Play with," said to 
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hâve attained a very wide popularity, and to hâve been so identifled 
with the play as to serve as one of the best médiums for making it 
known to the public ; that in the dialogue there are absent many 
necessary lines that are contained in the London version; that the 
orchestration is différent; that a great part of the dancing is left 
out, including ail the dancing in the first act; and that in the second 
act certain variety specialties are produced which had no place in 
the original play. To thèse spécifie allégations the défendant re- 
plies with the simple statement that "the play as produced is pre- 
cisely as it was furnished at the time he paid the $2,500." The 
accuracy of this statement may be easily determined, should it be- 
come necessary to do so, by the production of the manuscript and 
of the two scores which défendant received from the bank; and it 
is to be presumed that the complainant himself has copies of thèse 
documents. 

It will be observed that thèse alleged variances from the origi- 
nal are in part omissions and in part additions. As to the omis- 
sion of any features of the play as it was produced in London, but 
which are not contained in the manuscript and the two scores, de- 
fendant refers to correspondence between complainant and himself. 
On October 21, 1895 (the day he obtained the documents from the 
Bank of New York), Curtis wrote to Lowenfeld advising him of 
that fact, and asking the latter to send him "the photographs of ail 
the company, also property, gas, and scène plots, and full orchestra- 
tion," and inquiring if "the American rights of the song 'He Wanted 
Something to Play with' are included in my contract, as there is an 
irresponsible party singing the song hère in music halls, which I 
wish at once to enjoin, as I should like to sing it myself in Joe." 
To this letter Lowenfeld replied, on November 14th, that Curtis' 
action in taking the contract was a great surprise, "as it was quite 
understood that the matter between us was off, and that Mr. Aron- 
son had the call of the pièce until his arrivai hère," and adds : "But 
I understand that everything has been finally settled between you 
and him, and therefore I am giving him ail the business you write 
for." Lowenfeld's action in delivering this "business" to Aronson 
was manifestly based upon his understanding that Curtis had no 
right to the contract, that Aronson was the one to whom he had 
leased the performing rights for the United States, and upon the 
supposition that the latter had made some arrangement with Curtis. 
From the complainant's point of view, he was entirely right in re- 
fusing to send thèse photographs, plots, and full orchestration to 
Curtis, but, as before stated, it cannot be assumed upon this argu- 
ment that his understanding of the situation was correct. He may 
establish it to be so on the trial, but at this stage of the case the 
propriety of his action must be determined upôn the theory that 
Curtis had a valid contract. This being so, he cannot complain of 
the omission from Curtis' représentation of anything that is con- 
tained in the additional documents which Curtis asked for, and is 
not contained in the manuscripts and the two scores which were 
delivered with the contract. Additions to the play, however, are 
wholly unwarranted, except upon the written consent of the com- 



LOWENFELD V. CURTIS. 109 

plainant. Défendant was entitled to produce the play only in strict 
conformity to the manuscript and scores. 

The only remaining question is as to the sélection of the per- 
sons engaged in the performance. The contract requires the de- 
fendant Curtis to submit their names to the complainant for ap- 
proval, such approval not to be unnecessarily withheld. When 
argument was had on the continuance of the stay, there was not 
satisfactory évidence of any such submission, and the proof tended 
strongly to indicate a distinct disapproval of Curtis himself in 
the title rôle. Further proof on this branch of the case has since 
been adduced. It now appears that on December 20, 1895, Curtis 
wrote to Lowenfeld, stating that he therewith submitted the cast 
of Gentleman Joe, in accordance with the contract of October 21, 
1895, and adding some words of commendation of the persons se- 
lected. Inclosed with this letter was the complète cast, with 
Curtis' name in the title rôle, and letters of H. C. Miner and Charles 
Frohman expressing favorable opinions of the company. The flrst 
performance given by the défendant was at Newark on December 
25th, and, as at that time it was physically impossible that the 
names thus submitted for approval could reach the complainant 
until two days after the performance, this was a flagrant viola- 
tion of the contract. 

The clause requiring a submission of the names for approval is 
manifestly inserted in the interest of the grantor, and any viola- 
tion of it may be waived by him. He need not insist upon the 
submission at ail, and if he knowingly permits performances to go 
on without objection, no names having been first submitted, it is 
to be presumed that he has waived this provision; or, names be- 
ing submitted and a reasonable time elapsing without objection on 
his part, it may be inferred that he approves the sélection, especially 
in view of the concluding words of the paragraph, "but such ap- 
proval shall not be unnecessarily withheld." Relying upon thèse 
well-settled principles, défendants' counsel contends that this con- 
ceded violation of the contract should not work a forfeiture, in 
view of complainant's reply to defendant's letter of December 20th, 
inclosing the cast. This reply reads as f ollows : 

"Your letter and inclosures are to hand. I explained to you In my last 
letter how the matter stands, and I sincerely hope that there will be no 
difflcultles between you and Mr. Aronson, as this would be detrimental to 
ail interests concerned." 

It is insisted that because this does not expressly state that 
the cast is disapproved of, nor ask for further time to investi- 
gate as to the fitness of the individuals suggested to play the dif- 
férent characters, it is to be taken as an approval, or, at least, as 
a waiver of any failure to comply with the terms of the contract 
requiring submission of the names. A party, however, is not to 
be held to hâve waived his rights by reason of what he may say 
or do when he is ignorant of the f acts ; and there is not a scintilla 
of évidence tending to show that when Lowenfeld received the 
cast, on December 27th or 28th, and wrote the reply above quoted, 
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he .had any suspicion that défendants had produced the play two 
days before. It is manifest that, ever since the contract was de- 
livered to Curtis, complainant has insisted that the latter was 
not entitled to it. His letter of November 14th makes this plain. 
He wanted to get rid of Curtis and his contract; to that end, had 
brought this very suit; and it is inconceivable that, if he had 
known on December 28th that Curtis had deliberately broken that 
contract, he would hâve waived any rights inuring to himself by 
reason of such breach. 

The affidavit of a theater manager has been submitted to the 
effect that the réservation of a right to approve the company is 
simply to prevent thoroughly incompétent performers from ap- 
pearing on the stage of a flrst-class theater; that managers do not 
refuse to approve of a proper cast, made up of reputable actors; 
and that such objections are never made until after the produc- 
tion of the pièce, and one or more of the actors hâve shown their 
incompétence to perform the part. And there are many affi- 
davits testifying to défendant Curtis' ability as a star actor, and to 
the merit of the members of his company. But the difficulty with 
this agreement is that we are dealing with a written contract, ex- 
pressed in positive language, without the slightest ambiguity. By 
its ternis, Curtis undertakes "to submit to the said Henry Lowen- 
feld, for his approval, the names of the various artists to be en- 
gagea for the performance of said play." There may be room for 
argument as to how far any particular disapproval is or is not 
capricious or unsound or not fairly within the réservation of the 
contract, or whether a delay in acting upon the names proposed is 
or is not unreasonable; but there can be no doubt whatever that 
the opportunity for expressing approval or disapproval must be 
afforded to the party of the flrst part, and must be so afforded 
before performance, for it is the names of the artists "to be en- 
gagea for the performance" which are to be submitted. No ex- 
planation is given of the failure to submit the names of the pro- 
posed cast until a day so late that it would be impossible for com- 
plainant to receive and consider them. The requirement that the 
play should be flrst produced on or about January 1, 1896, — a re- 
quirement which would be fairly complied with by production a 
few days after January lst, — did not make it necessary to produce 
it on December 25, 1895. If it were only a question of the title 
rôle, enough might be found in the papers to spell out a submis- 
sion of Curtis' name so long a time in advance of any performance 
that the f ail are of complainant to notify him that he disapproved 
of his taking that part (and complainant never seems to hâve him- 
self given such notice directly to Curtis) might be taken as suffi- 
cient to warrant the inference that he approved. In the letter of 
October 21st, after inquiring as to the American rights of the 
song"He Wanted Something to Play with," Curtis adds: "I should 
like to sing it myself in Joe." This may fairly be held to be a 
submission of his own name as performer of the title rôle, but is 
by no means a compliance with clause c of the fourth paragraph, 
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which, for obvious reasons, requires a submission of the names 
of the "various artists to be engaged." 

The défendant, therefore, has broken the terms of his contract 
in what is certainly a material particular, and no excuse for such 
breach is shown. The seventh clause provides that, "should the 
said M. B. Curtis fail to fulûll any * * * of the above terms, 
* * * he thereby absolutely forfeits ail rights to the perform- 
ance of said play." It may be that, when ail the testimony is 
adduced on the trial, there will be found some sufflcient excuse 
for this flagrant violation of the express terms of the contract; 
but, as the case now stands, upon the undisputed facts, it is diffl- 
cult to see upon what theory défendants claim that they hâve 
still the right to perform the play. 

The motion is granted, order to be settled on two days' notice. 

(February 3, 1896.) 
Motion to vacate preliminary injunction. 

LACOMBE, Circuit Judge. Since the occurrence of the facts re- 
cited in the former opinion, it appears that on January 1, 1896, 
défendant Curtis wrote to the complainant, in London, informing 
him of the six performances at Newark on December 25th and fol- 
lowing days, stating that the box-office receipts therefor were f 2,211, 
and that $221.10 was the percentage due to complainant, in ac- 
cordance with the terms of the contract. To this, complainant, 
on January 15, 1896, replied, acknowledging the "letter and re- 
turns," expressing regret that trouble should hâve arisen, and 
making no objection to the cast with which the Newark perform- 
ances had been produced, and of which he had been informed by 
Curtis' former letter of December 20th. Défendants' counsel con- 
tends that this opérâtes as a waiver of the breach of contract on 
which preliminary injunction was granted, yiz. producing the 
pièce without giving Lowenfeld opportunity to examine the cast 
and express approval or disapproval. Complainant's counsel in- 
sists that the letter of January 15th must hâve been written un- 
der a mistake of fact as to the situation existing at the time, and 
asks for an adjournment. There is no sufflcient reason for grant- 
ing an adjournment. If the complainant has not sufflcient intel- 
ligence to appreciate the desirability of consulting his counsel as 
to the existing situation of his case before replying to the letter of 
an adversary with whom he has embarked in a lawsuit, there is 
no reason why the court should be astute to relieve him from the 
conséquences, since he does not sue as an infant, nor as one in- 
capable of conducting his own business. 

It does not follow, however, that this motion should be granted. 
Construing the letter of January 15th as a waiver of the breach 
which was the ground of the injunction, the utmost that can be 
fairly claimed for it is that it opérâtes as an approval of the cast 
submitted in Curtis' letter of December 20th, and with which the 
play was produced at Newark. The pièce, however, was subse- 
quently played in New York, with four changes in the cast That 
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thèse changes were substantial is indisputable, since they included 
the title rôle, which was played by Willard Lee, instead of M. B. 
Curtis, whose name was the only one submitted for approval to 
complainant. There is no protense that Lee's name was ever sub- 
mitted to Lowenfeld, nor any opportunity given him to approve or 
disapprove. Défendants' counsel construe the fourth clause of the 
contract as if it read simply, "Compétent actors only shall be al- 
lowed to play." It is not susceptible of such construction. It 
provides that approval shall not be unreasonably withheld, but, 
as was pointed out in the earlier opinion, distinctly and expressly 
provides for a submission of the names to Lowenfeld, and oppor- 
tunity to express approval or disapproval. Where the language 
of a written contract is not ambiguous or technical, and there is 
no évidence of fraud, omission, or mistake, courts will not alter 
its terms. O'Brien v. Miller, 14 C, C. A. 570, 67 Fed. 605. Under 
this clause, as it reads, the party of the second part must "sub- 
mit the names" of the proposed actors for approval, and if he 
wishes to provide for the appearance of an "understudy" in any 
substantial and important part, in case of the unexpected in- 
ability of the actor selected for that part to perfora, he should 
submit the name of the "understudy" as well. As the written con- 
tract in this case is unambiguous, the court should détermine ail 
questions arising upon undisputed facts according to its terms, 
until some modification of those terms be effected by acts of the 
parties, or until some équitable estoppel may preclude one or the 
other from insisting upon its observance. The circumstance that 
this second breach occurred after the commencement of the suit 
is immaterial. Equity practice does not require the institution of 
a new suit where the matters complained of may be appropriately 
set forth in a supplemental bill, which is the case hère. 
The motion is denied, and preliminary injunction continued. 



RAY v. TATUM. 

(Circuit Court of Appeals, Fiftii Circuit. January 7, 1896.) 

No. 418. 

1. MORTGAOE FORECLOSURES — FEDERAL EQUITT .TuRISDICTIOU — DEED ABSOLTJTHt 

in Fokm— State Stathtes. 

A deed absolute in form, given as security for a loan of money, and 
executed contemporaneously with the debtor's notes and with a bond to 
reconvèy, given by the grantee, al] ih accordance with the provisions of 
the Georgia Code (sections 1969-1971), may be foreclosed as a mortgage, 
by a suit in equity in a fédéral court, notwithstanding that the above 
Code provisions give a spécial remedy at law; for the equity jurisdiction 
of the fédéral courts cannot be Jimited by state législation. 

2. Same— Presentment of Note for Payment. 

Failure to présent a note for payment at a bank where It is made paya- 
ble, but where the maker at the time bas no funds, and in a state in which 
he does not réside, is no défense to a suit to foreclose a mortgage securjng 
the debt, where the note contains an express stipulation that the maker 
and indorsers severally waive presentment for payment, etc. 69 Fed. 682, 
afurmed. 
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Appeal f rom the Circuit Court of the United States for the North- 
ern District of Georgia. 

This was a bill by Eleanor Tatum against Lavender K. Ray to 
foreclose, as a mortgage, a deed absolute in form. In the circuit 
court there was a decree for complainant. 69 Fed. 682. Défend- 
ant appeals. 

The material facts were as follows: 

On March 1, 1893, the défendant executed to Charles A. Francisco his 
promissory note for $3,500, due flve years after date, together with 10 coupon 
interest notes for $122.50 each, due semiannually, on the lst days of March 
and September of each year. The principal and interest notes were each 
made payable to the order of Charles A. Francisco at the Second National 
Bank of Richmond, Ind. The principal note recited that "it is expressly 
agreed that if default be made in the payment of any one of the coupons 
hereto attached, representing the semiannual interest on this note or any part 
thereof, as they severally become due, then the whole principal sum repre- 
sented by this note shall, at the option of the holder thereof, immediately 
become due, and, together with ail arrearages of interest thereon, niay be col- 
lected; time being of the essence of tbis contract." To secure the payment 
of said notes, the défendant, on March 1, 1893, executed and delivered to 
Charles A. Francisco a warranty deed to certain lands described therein. This 
deed recites that "this conveyance is made by said party of the flrst part 
to secure a loan of $3,500, made to him by the second party hereto, uuder 
the conditions of a certain bond for reconveyance executed by said second 
party, which said bond is made a part hereof, and the covenants of which 
said flrst party hereby undertakes to perform. This deed and said bond are 
executed to conform to sections 1969, 1970, and 1971 of the Code of Georgia." 
On the same day, Charles A. Francisco executed and delivered to appellant 
his bond for reconveyance, known in Georgia as a "bond for titles," which, 
among other things, recited that "the deed above referred to and this bond 
being executed in référence to each other, and to conform to sections 1969, 
1970, and 1971 of the Code of Georgia, and are to be construed and enforced 
according to the provisions thereof." Thèse notes were transferred by in- 
dorsement to Eleanor Tatum, the complainant; and on March 7, 1893, Charles 
A. Francisco conveyed by deed to her the fee-simple title to said property, 
subject to said bond for titles referred to. The second coupon interest note 
which fell due March 1, 1894, was not paid at maturity. It appeared that 
this note was not presented at the Second National Bank of Richmond, Ind., 
where it was made payable, but at the time it fell due was in the hands of 
the Merchants' Bank of Atlanta, Ga., for payment. On June 8, 1894, com- 
plainant filed her bill in the circuit court for the Northern district of Georgia, 
praying a foreclosure of the instrument as a mortgage. Défendant demurred 
to the bill, on the ground, among others, that there was a plain and adéquate 
remedy at law, in the manner prescribed by the above provisions of the 
Georgia Code, in accordance with which the instruments were executed. The 
demurrer was overruled, the court holding that, notwithstanding the existence 
of thèse remédies, the complainant still had a right to foreclose the instru- 
ment in equity as a mortgage. Thereafter, upon final hearing, the court 
held that, as the maker of the notes lived in Atlanta, Ga., and had no funds 
in the Indiana bank, at the maturity of the interest note upon which default 
was made, the failure to présent the note at that place was no défense to the 
foreclosure suit, and the foreclosure decree appealed from was accordingly 
entered. 

The sections of the Code referred to in the instruments are as 
follows : 

"Sec. 1969. Whenever any person in this state conveys any real property 
by deed to secure any debt to any person loaning or advancing said vender 
any money, or to secure any other debt and shall take a bond for titles back 
to said vender upon the payment of said debt or debts, or shall in like manner 
convey any personal property by bill of sale, and take an obligation binding 
v.72F.no.2— 8 
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the person to whom said property was conveyed to reconvey said property 
upon the payment of said debt or debts, such conveyance of real or personal 
property shall pass the title of said property to the vendée, provided that the 
consent of the wife has been flrst obtained, tlll the debt or debts which said con- 
veyance was made to secure shall be fully paid, and shall be held by the 
courts of the state to be an absolute conveyance, with the right reserved by 
the vendee to hâve said property reconveyed to him upon the payment of the 
debt or debts intended to be secured, agreeable to the terms of the contract, 
and not a mortgage. 

"Sec. 1970. When any judgment shall be rendered in any of the courts of 
this state upon any note or other évidence of debt, which such conveyance of 
realty was made or intended to secure, it shall and may be lawful for the 
vendee to make and file and hâve recorded in the clerk's office of the superior 
court of the county wherein the land lies, a good and sufiicient deed of con- 
veyance to the défendant for said land; and if said obligator be dead, then 
his exécuter or administrator may in like manner make and file such deed 
without obtainlng an order of the court for that purpose, whereupon the same 
may be levied upon and sold under said judgment as in other cases; provided 
that the said judgment shall take lien upon the land prior to any other judg- 
ment or encumbrance against the défendant. 

"Sec. 1971. The vender's right to a reconveyance of the property, upon his 
complying with the contract, shall not be affected by any liens, encumbrances 
or rights which would otherwise attach to the property by virtue of the title 
being in the vendee; but the right of the vender to a reconveyance shall be 
absolute and permanent upon his complying with his contract with the vendee 
according to the terms." 

Lavender E. Ray, in pro. per. 
Rosser & Carter, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges, and BOAR- 
MAN, District Judge. 

McCORMICK, Circuit Judge. The promissory note, the deed, and 
the bond to reconvey évidence one transaction, must be construed 
together, and expressly show that the conveyance of the land was 
to secure the payment of the debt evidenced by the note. It is too 
plain to admit of argument that the transaction was a borrowing 
of money, and giving a lien on land to secure the loan. This is a 
mortgage. The grantee in such a mortgage, having the right to 
resort to the national courts, can proceed in equity in those courts 
to f oreclose the equity of rédemption. The terms of the instru- 
ments or of the local statutes may give other remédies, which, if 
pursued, may exact strict compliance with expressed conditions; 
but the existence of thèse différent remédies and the express réf- 
érence to them do not take away or limit the equity jurisdiction of 
the circuit court over the parties or the subject-matter. Hughes v. 
Edwards, 9 Wheat. 489; Russell v. Southard, 12 How. 139; Shilla- 
ber v. Robinson, 97 U. S. 68. The hôte in question is in the usual 
form of commercial paper. A mémorandum embodied in it ex- 
pressly stipulâtes that the drawers and indorsers severally waive 
presentment for payment, protest, and notice of protest and non- 
payment of this note, and that if default is made in the payment 
of any one of the attached coupons, representing semiannual inter- 
est, the whole principal shall, at the option of the holder, become 
due, declaring that time is of the essence of the contract. 

We find no error in the decree of the circuit court, and it is ai- 
ûrmed. 
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BRIDGEPORT ELECTRIC & ICE CO. v. MEADHR. 
(Circuit Court of Appeals, Fifth Circuit. December 10, 1895.) 

1. Equitable Mortgage— Contbact to Give Mortgage. 

One S., the promoter of the B. Ice Oo., made a contract with plaintiff 
for the purchase of an ice machine, for which the B. Ice Co. was to 
pay, partly in cash on delivery and af ter a short test, and partly by notes, 
to be secured by mortgage on the machine and the buildings and lands on 
which it was to be erected. The machine was delivered. The B. Ice 
Co. was organized, and formally ratified the contract made by S., but, 
instead of carrying ou't the terras of such contract, attempted to provide 
for the payment for the machine by issuing certain notes to the plain- 
tiff, to be secured by bonds of the ice company, as collatéral, which 
plaintif! agreed to accept if they were issued by a certain date. If not 
then issued a mortgage was to be made as at first agreed. The bonds 
were not issued. and the ice company became insolvent, without execut- 
ing any mortgage. The plaintiff flled a bill in a fédéral court to enforce 
its équitable mortgage, and, at the same time, began an action at law 
for the priée of the machine, in which lt recovered judgment. This judg- 
ment it asked leave ot a state court, in which a receiver of the ice com- 
pany had been appointed, to enforce against the property in the receiver's 
hands. Leave was granted, and the property sold; but on appeal the 
order granting leave was vacated and annulied. Held, that plaintiff, by 
the agreement made with S., and ratified by the B. Ice Co., and by its 
own performance of such agreement became entitled to an équitable 
mortgage upon the property of the ice company, in accordance with such 
agreement, enforceable by sale of the property agreed to be mortgaged, 
and was not estopped to enforce such mortgage, either by taking judg- 
ment at law, the collection of such judgment having been prevented, or 
by fts agreement to accept the bonds as collatéral, the terras of such 
agreement not having been complied with, or by the fact thaï another 
créditer had, after the delivery of the plalntiff's ice machine, and with 
knowledge of its présence on the ice company's premises, waived a me- 
chanic's lien for machinery sold by it, in reiiance upon the expected issue 
of bonds to be secured upon the whole property of the ice company. 

2. Courts— Jctoisdiction— Possession op Subject-Matter. 

Shortly after the insolvency of the ice company, the plaintiff flled his 
bill in the fédéral court to foreclose his équitable mortgage, and upon 
such bill an order was made enjoining the défendant from doing any- 
thing prejudicial to the plaintiff s rights. Two months thereafter a cor- 
poration, composed of the same individuals who composed the ice com- 
pany, brought a suit in a state court, in which they procured the ap- 
pointaient of a receiver of the property of the ice company. Held, that 
possession of such receiver would not prevent the fédéral court from pro- 
ceeding, in the suit first commenced, to decree the sale of the property 
of the ice company covered by plaintiffs équitable mortgage. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Alabama. 

This was a suit by A. B. Meader, trustée of the Blymer Ice Ma- 
chine Company, against the Bridgeport Electric & Ice Company, 
to déclare and foreclose an équitable mortgage. The circuit court 
rendered a decree for the complainant. Défendant appealed. Af- 
flrmed. 

For report of former hearing, see 15 C. C. A. 694, 69 Fed. 225. 

W. D. Shelby and Wm. L. Martin, for appel lant. 
Milton Humes and J. H. Sheffey, for appellee. 

Before PARDEE and McCOEMICK, Circuit Judges, and SPEEE, 
District Judge. 
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SPEER, District Judge. This is a suit in equity, in which the 
following facts are alleged: A. L. Soulard was a promoter of the 
Bridgeport Electric & Ice Company. On May 7, 1891, he entered 
into a contract with the plaintiff for the purchase of a machine for 
the manufacture of ice. It was stipulated in writing that the 
Bridgeport Electric & Ice Company should pay the plaintiff the sum 
of |23,000 for the machine, as follows: $5,750 on its delivery at 
Bridgeport, Ala. ; $5,750 when it had withstood a 15 days' test, pro- 
ducing 30,000 pounds of good merchantable ice per day. For the 
balance the purchaser agreed to give negotiable notes, with inter- 
est at 6 per cent, per annum from date of delivery, — one for $5,850, 
payable in 4 months, and one for $5,850, payable in 8 months. It 
was expressly stipulated that thèse notes should be secured by mort- 
gage on the machine, buildings, and real estate on which they were 
to be erected, or by personal indorsements satisfactory to the plain- 
tiff. The machine was delivered in May or June, 1891, and was 
accepted by the défendant on April 26, 1892. Thereafter, in Sep- 
tember, 1891, the Bridgeport Electric & Ice Company was organ- 
ized. The capital stock of the défendant consisted of 301 shares at 
$100 per share. On October 10, 1891, the directors of the company, 
who held a majority of the stock, ratified the contract of May 7, 
1891, made by Soulard, the promoter, and attempted to provide for 
its payment as follows: They executed and delivered five promis- 
sory notes of $2,190 each, bearing interest at the rate of 6 per cent, 
per annum, payable to the Blymer Ice Machine Company, A. B. 
Meader, trustée, in 3, 5, 7, 9, and 11 months. Thèse were to be se- 
cured by delivery to the trustée of bonds, of the par value of $13,- 
500, of an issue of 6 per cent, bonds of the défendant of the face 
value of $25,000. Thèse bonds were to be secured by a mortgage 
upon the entire property of the défendant at Bridgeport, Ala. It 
was intended to place the bonds with Meader, trustée, for payment 
of the notes. In the event, however, that the bonds should not be 
issued on or before November 15, 1892, it was proposed to issue to 
the Blymer Ice Machine Company, A. B. Meader, trustée, a mort- 
gage upon the building containing the ice machinery, the land upon 
which it stood, and the plant, machinery, and fixtures, as originally 
agreed by Soulard, — this to secure the payment of said last-men- 
tioned notes. It resulted that the bonds were not issued, nor was 
personal security satisfactory to the plaintiff given, as contemplated 
by the contract of May 7, 1891. On the contrary, the Bridgeport 
Electric & Ice Company became insolvent. This insolvency was 
conceded on March 18, 1892. The plaintiff claims that he was enti- 
tled, by the agreements hereinbefore set forth, to a mortgage or lien 
on the real estate and personal property of the défendant situated 
in the town of Bridgeport, Ala., known as the "Bridgeport Electric & 
Ice Company Plant"; and the prayers of his bill are that the de- 
fendant be required to exécute to him a flrst mortgage upon the 
plant as of the date when the balance of purchase price of the ice- 
making machine became due, and that plaintiff be decreed to hâve a 
lien of first dignity, and prior to ail others, for said balance with 
interest thereon, and that the plant and real estate be sold under 
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the order and decree of the court in satisfaction of the same. The 
plaintiff âled his bill on January 27, 1893. A subpcena thereon was 
issued the 30th day of January, 1893, and two days previously, i. e. 
the 28th day of January, 1893, an order of injunction was granted in 
the circuit court of the United States for the Northern district of 
Alabama by the Honorable John Bruce, Judge. The order grant- 
ing the injunction is as follows: 

"Application for writ of injunction, as prayed for in the foregoing bill, 
upon the averments contained in the bili, which are sworn to, being made 
this day to me at chambers, in vacation, at Montgomery, Aia. Upon con- 
sidération, it is ordered that the lOth day of April, 1893, be set for hearing 
of said motion at Huntsville, Aia., of which the défendants shall hâve 30 
days' notice, to be issued by the clerk of said court, and served by the mar- 
shal thereof upon the défendant. It is fuither ordered that, pending the 
hearing of said application, and until the same is disposed of, the défendant 
be, and it is hereby, restrained from making or executing any mortgage or 
incumbrance upon this property, or doing anything prejudicial to the rights 
of the complainant, as set up and averred in said bill. Let copy of this 
order be served on the défendant." 

On January 28, 1893, the plaintiff brought an action at law in the 
circuit court of the United States for the Northern district of Ala- 
bama for the amount due on the original contract, and on April 29, 
1893, judgment was confessed by the défendant. When the judg- 
ment was rendered the plaintiff tendered the notes, executed on 
October 10, 1891, to the défendant, as he had formally offered to do 
in the bill hereinbefore described. Thèse notes were accepted by 
the défendant. On March 18, 1893, nearly two months after the 
bill in the circuit court of the United States was flled, and after the 
decree for injunction above set forth had been granted, the Bridge- 
port Land & Improvement Company, alleging itself to be a creditor, 
flled a proceeding in the state chancery court of Jackson county, 
Aia., against the défendant, the Bridgeport Electric & Ice Company. 
This proceeding sought the appointaient of a receiver to take charge 
of the properties of the ice company, and a receiver was appointed. 
It appeared that the officiais and directors of the Bridgeport Land & 
Improvement Company were, to a large extent, identical with those 
who were the officiais of the Bridgeport Electric & Ice Company, and 
that, in the dual capacities, and personally, they liad notice of the 
pendency of the suit in the circuit court of the United States, and 
of the injunction granted therein. Meader, trustée, the plaintiff, 
some months after the bill now before us was flled in the circuit 
court, made application to the state chancery court for leave to en- 
force his judgment, obtained at law on April 29, 1893, hereinbefore 
mentioned. The state chancery court granted him leave. Subse- 
quently he caused the property in dispute to be sold under exécu- 
tion, in pursuance of said permission, and himself became the pur- 
chaser. Thereafter the suprême court of Alabama issued an order 
of mandamus vacating and annulling the order of the state chancery 
court which had authorized this sale. The proceedings at law in 
the circuit court, as well as in the state chancery court, were brought 
to the attention of the circuit court in equity by a supplemental bill. 

The answer of the défendant, admitting the purchase of the ice- 
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making machine at the price and on the terms alleged in the bill, 
and the balance that was due thereon, denied that the plaintiff was 
entitled to the mortgage or other lien he sought to enforce. Fur- 
ther,.the answer states that the Bridgeport Electric & Ice Company 
was organized for the purpose of running an electric lighting plant, 
and, as well, an ice-making machine; that the machiner y for the 
electric plant was furnished by the Thomson-Houston Electric Com- 
pany, and was purchased on the 24th of February, 1892, for $14,88G, 
no part of which had ever been paid; that this purchase was evi- 
denced by a written contract ; that sundry services rendered by the 
Thomson-Houston Electric Company had increased the defendant's 
indebtedness to them to $20,000 ; that the défendant stipulated and 
agreed to deliver to the electric company $8,000 in first-mortgage 6 
per cent, bonds, to be made payable in 10 years, to be secured by a 
mortgage on the property; and that the Thomson-Houston Electric 
Company had a lien on the property and franchises for its debt co- 
ordinate with that of the plaintiff. The answer further alleged 
that the bonds proposed were intended to be in lieu of the statutory 
mechanic's lien afforded by the laws of Alabama; that the Thom- 
son-Houston Electric Company waived its right to enforce such lien 
on the faith of this agreement ; that the plaintiff agreed to ail this, 
and agreed to take $12,500 of such bonds as collatéral security for 
the payment of the flve notes of $2,190 each, hereinbefore described. 
Thereafter, while the plaintiff received the notes, he refused to re- 
ceive the bonds, and âled his bill; that this was a waiver, on his 
part, of the right to insist on the spécifie performance of the original 
contract with the Bridgeport Ice Company; that défendant is oth- 
erwise indebted in large sums, amounting to more than $15,000, and 
is insolvent; and that the Bridgeport Land & Improvement Com- 
pany, in behalf of itself and other creditors, had obtained a receir- 
ership, above mentioned, which receivership is still pending and un- 
determined in the chancery court, and that for thèse reasons plain- 
tiff's prayers should be denied. 

On the hearing, the circuit court of the Northern district of Ala- 
bama (the Honorable Alex. Boarman, judge presiding) decreed that 
the plaintiff was entitled to a lien for the balance due him; that the 
lien should relate back to and commence from the date of the original 
contract, to wit, May 17, 1891; that the amount due of the purchase 
price on the ice machine was $11,385.87, with interest from the 26th 
day of April, 1893. And upon the failure of the défendant to pay 
this debt, with interest and costs, within 30 days from the enrollment 
of the decree, it was ordered that a spécial master, appointed in the 
decree, should sell the property on which the lien was established 
at public outery, for cash, and for the satisfaction of the debt. From 
this decree the appeal is taken. 

It is well settled that an agreement to give a mortgage, for a 
valuable considération, upon property which is sufflciently specifled, 
is in a court of equity regarded as the création of the mortgage itself. 
This is held, for the reason that equity will treat that as done which 
ought to be done. 1 Jones, Mortg. § 163; Ketchum v. St. Louis, 101 
U. S. 306; Gest v. Packwood, 39 Fed. 525; Will. Eq. Jur. pp. 48, 298; 
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O'Neal v. Seixas, 85 Ala. 80, 4 South. 745; 2 Story, Eq. Jur. § 1231. 
It is insisted, however, that the contract of the parties in this case 
was in the alternative, — that the purchaser had the right either to 
exécute the mortgage in pursuance of the terms of the original con- 
tract of May 17th, or that he might secure the debt by personal 
indorsement satisfactory to the vendor. It seems a sufflcient reply 
to this to point out the fact that the défendant company made no 
offer of personal indorsement, satisfactory to the plaintiff, or other- 
wise, and the plaintiff was therefore remitted to such remedy for the 
total noncompliance with the contract as the doctrine above stated 
will afford him. With this view, he brings his bill, not, strictly, to 
enforce the spécifie performance of the contract, but, rather, to 
hâve the court déclare its légal effect, considered in connection 
with the further fact that the plaintiff has performed ail that he 
agreed to do, and défendant, while receiving and accepting the 
ice machine, has not only not paid the debt, but even refused to give 
the évidence of the debt which it had promised. Nor is it a suffi- 
cient reply to this proceeding to say that, by suing at law, complain- 
ant waived his right to foreclose the équitable mortgage which the 
conduct of the parties had created. The owner of a note and a mort- 
gage to secure the same can sue on the note, and thereafter foreclose 
the mortgage. The remédies of law and equity are concurrent for 
the enforcement of the demand. Nor did the plaintiff, after seeking 
this jurisdiction, while retaining his bill hère, forfeit any of his 
powers by attempting, in the state courts of Alabama, to secure pay- 
ment of the judgment which the circuit court of the United States 
at law had granted. It is true that he went through the forms of a 
purchase of the property in question by permission of the state court, 
but since the suprême court of Alabama afterward annulled and 
vacated this sale, it is now as if there had been no sale. Nor does 
it matter that the contract of the promoter of this corporation with 
the ice company preceded the création of the company itself. After 
the ice company was organized, it was fully informed as to the terms 
of the contract. It received, tested, and accepted the machine, and 
paid a portion of the purchase money. It must, therefore, be held 
to hâve ratifled the agreement of its promoter. "It is well settled 
that a party may, by express agreement, create a charge or claim in 
the nature of a lien on real as well as on personal property of which 
he is the owner or in possession, and that equity will establish and 
enforce such charge or claim, not only against the party who stipu- 
lated to give it, but also against third persons, who are either volun- 
teers, or who take the estate on which the lien is agreed to be given 
with notice of the stipulation. Such agreement raises a trust which 
binds the estate to which it relates, and ail who take title thereto 
with notice of such trust can be compelled in equity to fulfill it." 
Pinch v. Anthony, 8 Allen, 536. Moreover, the contract itself simply 
attempted to express, in this case, the purpose of the state of Ala- 
bama to create, expressly, a lien on the plant and real estate upon 
which it is erected for the purchase price of machinery. Acts Ala. 
1890-91., p. 578. It is said, however, that by the law of Alabama, 
SO days' notice must be given to the stockholders before the property 
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of the company can be mortgaged. In this case, however, the mort 
gage was created before there were any stockholders, and bef ore the 
company had the property, and the company thereafter adopted the 
contract previously made. Besides, this statute seems to be made 
for the beneflt of stockholders, and no stockholder is before the court 
objecting to the validity of the contract. The stockholders might 
waive a compliance with thèse formalities, as well expressly as by 
their failure to object, and by continuing to use the property thus 
obtained. Nelson v. Hubbard, 96 Ala. 252, 11 South. 428; Ft. Worth 
City Co. v. Smith Bridge Co., 151 U. S. 294, 14 Sup. Ct. 339; Zabriskie 
v. Bailroad Co., 23 How. 397, 398; 2 Mor. Priv. Corp. §§ 635,075; Wood 
v. Water- Works Co., 44 Fed. 146. The notice to ail is ample and un- 
questioned, and the ratification by the défendant company of the con- 
tract of the promoters is binding. 4 Am. & Eng. Enc. Law, p. 201, 
note 3; Id. p. 202, note 1; Moore & H. Hardware Co. v. Towers Hard- 
ware Co., 87 Ala. 206, 211, 6 South. 41; Mor. Priv. Corp. § 549. Ail 
the stock was represented when the contract was ratified, and ail the 
stockholders knew that the machinery was in actual use. 

As to the contention that the plaintiff prevented, by his injunc- 
tion, the issue of the bonds contemplated by the resolution of Octo- 
ber 10, 1892, it is enough to say that the bonds were not issued at the 
time agreed upon. This was November 15, 1892. And when the 
plaintiff thereafter, on Uecember 6, 1892, after declining to aceept the 
bonds, and demanding the exécution of the mortgage, agreed to ex- 
tend the time to January lOth, he did so very reluctantly. But on 
the lOth of January the bonds were not issued. Thèse propositions 
were considered in a spirit of indulgence and compromise, and they 
f ailed. The bill was filed, as heretof ore stated, on January 27, 1893. 
In the effort to secure this large indebtedness f rom an insolvent com- 
pany, the plaintiff did ail in the way of compromise and adjustment 
that his creditor could hope for. Besides, from subséquent develop- 
ments, the bonds themselves would hâve been utterly valueless, and 
the plaintiff, as a man of business, exercised a judicious discrétion in 
availing himself of the opportunity to refuse them which the défend- 
ante dilatory and disappointing conduct afforded him. The plain- 
tiff's contract for a mortgage was made long anterior to the contract 
of the Thomson-Houston Electric Company. The costly machine 
was in process of érection on the lands of the défendant company at 
the time the Thomson-Houston Electric Company gave crédit to the 
défendant. The statute of the state of Alabama, supra, creating 
the lien for the machinery, it seems, should at least hâve provoked 
inquiry, and inquiry would hâve ascertained the character of the con- 
tract between the Blymer Ice Machine Company and the Bridgeport 
Electric & Ice Company. It is, however, enough to hold now that 
the Bridgeport Electric & Ice Company are not in any sensé charged 
with the duty of enforcing the lien, actual or supposititious, of the 
Thomson-Houston Electric Company. 

Finally, it is insisted that this property is now in the custody of a 
receiver appointed by the state court, and for that reason the decree 
of sale in the circuit court of the United States is improper. That a 
court of the United States may* upon a bill filed, with proper parties 
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and with proper averments, go forward to a final decree, we think, is 
now generally conceded; nor does it seem that this procédure will 
be, ordinarily, defeated by litigation subsequently instituted in a 
court of concurrent jurisdiction. The décision hère must dépend 
upon the validity or invalidity of the decree rendered in the circuit 
court on the bill pending. We, of course, présume that the courts of 
the state will be quite as solicitous as we are to avoid any steps which 
may transgress the boundaries of that admirable comity which has 
always existed between those courts and the courts of the United 
States. In this case it is observable that the persons who are the 
controlling officiais of the Bridgeport Electric & Ice Company are 
identical with the persons who are the controlling officiais of the 
Bridgeport Land & Improvement Company. In the former capacity 
they were enjoined by the circuit court from doing anything prejudi- 
cial to the rights of complainant in his effort to enforce his lien. In 
the latter capacity they filed a bill in the state court which they now 
insist should wholly defeat that lien and the proceeding for its en- 
forcement. This was done after they were served with the injunc- 
tion, and fully comprehended the character of the proceedings in the 
circuit court. George N. Messiter, who was secretary and gênerai 
manager of the Bridgeport Electric & Ice Company, testifies that 
"the suit in the state chancery court and the appointment of the 
receiver were ail due to the beginning of the suits of the complain- 
ant in the United States court, in the prosecution of an injunction 
which restrained the company from making the proposed settlement 
with its creditors." The gênerai manager of the défendant and en- 
joined corporation became the solicitor for the receiver in the state 
court. Thèse facts would seem to distinguish this case from those 
cited by the learned counsel for the complainant in support of his 
contention that the decree of sale was improper. In no event, how- 
ever, is the validity of the decree itself affected, and therefore the 
décision of the court below is affirmed. 



CLYDE et al. v. RICHMOND & D. R. CO. et al. CPATTERSON, Intervener). 
(Circuit Court of Appeals, Fourth Circuit. February 4, 189C.) 

No. 125. 

1. Equity Practice— Issue for Jury — Epfect of Verdict— Re vie w on Ap- 

pkal. 

The verdict of a jury on an issue ouf of chancery is merely advisory, 
and the chancery court may grant a new trial, or dismiss the bill, in op- 
position to the verdict. On a motion for new trial, the party submitting 
it must procure, for the use of the chancellor, notes of the proceedings 
and the évidence. Thèse then become a part of the record, and are sub- 
ject to review on an appeal taken from the decree entered by the chancery 
court. 

2. Master akd Servant — Lnjury to Railroad Brakeman — Contributory 

Négligence. 

A railroad brakeman, who, in his contract of employment, stated that he 
had had three years' expérience in that capacity, and knew it was danger- 
ous to climb up the side of a box car by the ladder while the train was mov- 
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ing, was killed while attempting, without any urgent necessity therefor, 
to climb up a ladder whose grab iron he knew was détective, and whicu 
it was part of his spécial duty to examine, lleid, that lie was guilty of 
contributory négligence, and there could be no recovery. 

Appeal from the Circuit Court of the United States for thé East- 
ern District of Virginia. 

The appellant, administrator of C. O. Patterson, deceased, filed his pétition 
in the case of W. P. Olyde vs. Richmond & Danville Railroad Company, 
wherein receivers had been theretofore appointed by the circuit court. His 
pétition set forth, in substance, that his intestate had been empioyed by the 
receivers as a brakeman on one of their trains, and that on 21st June, 1892, 
while in the discharge of his duty as brakeman, the said Patterson met his 
death by an accident caused by the négligence of the said receivers or their 
agents. The prayer of the pétition was, v either that he be allowed to sue 
the receivers for damages in the circuit court for the Eastern district of 
Virginia on its law side, or that he be made a party in the main cause, and 
thereupon an issue be directed out of chancery to settle the facts and to 
award damages, pursuant to the provisions of a statute of the state of Vir- 
ginia in such" case made and provided. Hearing the pétition, the circuit court 
(his honor, Judge Goff, presiding) directed an issue out of chancery to ascertain 
the facts of the ciaim and award damages if proper. The petitioner was 
made the actor in thèse proceedings, and the issues were directed as follows: 
(1) Whether O. O. Patterson came to his death through the négligence of the 
receivers of the court in this cause, or their agents, as averred in the péti- 
tion. (2) What damages, under the Virginia statute, the petitioner is enti- 
tled to recover from the receivers, and to whom and in what proportions 
said damages should be awarded. 

Thèse issues were made up, and were tried in the circuit court before his 
honor, Judge Hughes, and a jury. A verdict was found ïor the petitioner 
in the sum of $5,0u0. The proceedings in the cause, with the testimony, re- 
quests to charge, rulings of the presiding judge, and his charge, were cer- 
tifled to the court of chancery; and, upon considération thereof (his honor, 
Judge Hughes, presiding), the verdict was set aside, and a new trial granted. 
The issues were again tried in the circuit court before his honor, Judge 
Hughes, and a jury, and a verdict again rendered for the petitioner for 
$5,000. This verdict was set aside by the trial court, and ail of the proceed- 
ings on the trial of the issue, with the testimony, the exceptions taken at 
the trial, requests to charge, and charge of the trial judge, and his ruling as 
to the verdict, were certified to the court of chancery. In that court (his 
honor, Judge Goff, presiding), the petitioner moved the court to conflrm the 
verdict. The court, having consideréd the pétition, ail the évidence adduced 
at the two trials heretofore ordered, and the verdicts and other proceedings 
had at said trials, held that the petitioner had no cause of action against 
ihe receivers because of the death of his intestate, and dismissed his péti- 
tion. Thereupon the petitioner appealed to this court to reverse the decree. 

S. S. P. Patteson, for appellant. 
Beverly B. Munford, for appellees. 

Before SIMONTON, Circuit Judge, and BRAWLEY, District 
Judge. 

SIMONTON, Circuit Judge (after stating the case). No question 
has been made, and, indeed, none could hâve been made, as to the 
right of the court ordering the issue to disregard the verdicts of the 
jury. "A verdict upon an issue ordered by a court of equity is in no 
just sensé final upon the facts it flnds, or binding upon the judgment 
of the court. The court may, at its pleasure, set it aside, and grant 
a new trial ; or, disregarding it, may proceed to hear the cause, and 
décide in contradiction of the verdict; or it may adopt the verdict 
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sub modo, and give it a limited effect." Story, J., in Allen v. Blunt, 
3 Story, 742, Fed. Cas. No. 216; 2 Daniell, Ch. Prac. (3d Am. Ed.) 
1115. "The verdict upon an issue which a court of chancery directs 
to be tried at law is merely advisory. A motion for a new trial can 
be made only to that court, and the party submitting it must procure, 
for the use of the chancellor, notes of the proceedings at the trial and 
of the évidence there given. The évidence and proceedings become 
then a part of the record, and are subject to review by the appellate 
court, should an appeal be taken f rom the decree." Watt v. Starke, 
101 U. S. 247. 

This leads to an examination of the évidence. The testimony of 
the witnesses taken at both trials is in the record. The uncontra- 
dicted facts are thèse: The intestate, C. C. Patterson, a young man, 
21 years of âge and able-bodied, sought employment with the re- 
ceivers on 18th May, 1892. In answer to a séries of printed ques- 
tions, he wrote, among other things, that he had had expérience in 
railroad service on the Louisville & Nashville Kailroad Company for 
3 years, and that he knew that it was dangerous to climb up the 
side of a box car, by the regular ladder or otherwise, while the train 
is moving. He was accepted, and put on duty as a train-hand, and 
was so engaged on the 21st June, 1892. The train upon which he 
was employed was what is known as a "ragged train," consisting 
of box cars and fiât cars. There were two other brakemen on the 
train besides Patterson. One of them had charge of the forward 
part of the train, another of the rear of the train, and Patterson was 
in the middle of the train. Each had spécial duties assigned to 
him. It was a part of the duty of Patterson to inspect the tops of 
the trains, in order to see if any of the cars were out of order, in 
any respect, as to their top hamper, and also to assist in coaling when 
they reached a coaling station. One of the box cars, No. 1,510, 
was in the forward part of the train, — not in that part of it where 
Patterson was stationed, but betwéen him and the locomotive. It 
had a ladder on the side, but the grab iron at the top of the ladder 
was not in order. The grab iron, as described by a witness, and its 
uses, are thèse : 

"On this car (1,510), and on other cars with a tin roof, we hâve a footboard 
at the end of the car; and the grab iron is a pièce oï iron about that long 
[witness indicates], I suppose as large as your thumb, a foot on each side 
of it, and fastened on with a tiat, just the same rod as used on a ladder. 
On some cars that is fastened to a board, and this board ïs screwed to the 
top of the car, and, with a grab iron, is used, in going up and down the lad- 
der, to pull yourself up. It is on the top of the car, about a foot or 18 
lnches from the level of the car." 

When the train was about two miles from Barksdale, a coaling 
station, Patterson ran on the flat cars and up the ladder on 1,510. 
He fell, the train passed over him, and he died from the effects of 
the wound he received. There was found on the ground the grab 
iron, adhering to the plank, which had the screws in it, and also 
showed that nails had been driven in it. This, evidently, was the 
grab iron on that car. Patterson had advised other men on the 
train to be careful of this car, as the grab iron was loose, and one 
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of the witnesses says that he had told him, at South Boston, a station 
on, the road, that he "had like to hâve fell off that car" at Clover, 
another station, beyond South Boston, passed during that trip. There 
was no positive évidence that this car had been inspected and 
thoroughly overhauled. The witnesses knew that it had been in- 
spected, and that their gênerai practice is to overhaul a car on in- 
spection. But they cannot remember any more. 

It is évident, from this testimony, that the deceased, there being 
no urgent necessity for his act, climbed up a ladder whose grab iron 
was dangerous, within his own knowledge, and whose condition it 
was a part of his spécial duties to examine; that he knew that it 
was dangerous, under any circumstances, to climb a ladder on a car 
while the train was moving. It is impossible to escape the conclusion 
that he, without necessity, took a known risk, and that he contrib- 
uted to the accident by his own act. Railroad Co. v. Herbert, 116 
U. S., at page 655, 6 Sup. Ct. 590. Under any circumstances, and 
in a doubtful case, the concurrent opinion of two judges, who heard 
and examined this case, would be entitled to great weight. A re- 
view of the testimony induces us to concur with them. 

Decree of the circuit court is affirmed. 



ABRAHAM v. LBVT. 

(Circuit Court of Appeals, Fifth Circuit. January 28, 1896.) 

No. 441. 

1. Pleadiiïg^Ambiguousness— Mississippi Statute. 

Under section 671 of the Annotated Code of Mississippi, providing that 
"the déclaration shall contain a statement of the facts * * * in or- 
dinary and concise language, * * * and it shall not be an objection 
to maintaining any action that the form thereof should hâve been dif- 
férent," a déclaration is not demurrable, as ambiguous, which states, 
in substance, a cause of action for money paid for the défendant at his 
request, with a history of the circumstances, though références are made 
therein to notes given and to an account rendered. 

8. Practice on Appeal— Revie-w op Rumngs— Jury Waived. 

Where a case has been tried by the court without a jury, but no stip- 
ulation under Rev. St. § 049, appears in the record on appeal, the appel- 
late court has no authority to review the rulings of the court on the 
trial as to the exclusion and admission of évidence or on propositions 
of law. 

8. Peactice — Taking Case undek Advisement. 

An order made by the court, after hearing a case without a jury, tak- 
ing such case under advisement! does not work a discontinuance of the 
suit, though a provision is added that the case is to be decided in vaca- 
tion. 

4. Same — Entering Judgment. 

After hearing a case without a jury, the court took it under advisement, 
and, during vacation, entered judgment. Afterwards, at the next 
term, the court vacated such judgment, as void because entered in 
vacation, and entered a new judgment to the same effect. Eeld, that 
the last judgment was regular and valid. 
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In Error to the Circuit Court of the United States for the Northern 
District of Mississippi. 

"Déclaration. 

"In the United States Circuit Court for the Eastern Division of the Northern 
District of Mississippi. To the October Terni, 1894. 

"J. H. Levy, Plaintiff, vs. S. Abraham, Défendant. 

"The plaintiff, J. H. Levy, a citizen of the state of Louisiana, complains 
of S. Abraham, défendant, a citizen of the Eastern division of the Northern 
district of Mississippi, of a plea of trespass on the case upon promises, for 
that whereas heretofore, to wit, on the 7th day of December, 1891, the said 
S. Abraham was the indorser upon, and liable to pay, two certain promis- 
sory notes, dated Durant, Mississippi, February 28th, 1891,— one payable De- 
cember 15th, 1891, for the sum of $2,674.77, the other dated at the same 
time and place, payable January 15tn, 1892, for $2,694.63,— both payable to 
the Union National Bank at New Orléans, and payaole in the city of New 
Orléans at their respective maturities, signed by L. Simon & Co., indorsed 
as aforesaid by S. Abraham, and which paper was then, on the 7th of De- 
cember, 1891, held by said baïut; and for the payment thereof, with interest 
after maturity, the said S. Abraham was bound, and, being so bound, he, the 
said S. Abraham, on said last-mentioned date, requested plaintiff to pay off 
and protect said paper for him, the said S. Abraham, and promise to pay to 
plaintiff on demand the amount so paid out Dy plaintiff in paying said notes, 
and any loss or expense that he, the said piaintiff, might sustain in the effort 
to collect said indebtedness, or any loss that ne might sustain in conséquence 
of taking up said loan and the steps necessary to relmburse himself. Plain- 
tiff now avers that, upon such request of détendant, plaintfiï, on the ISth 
of December, 1891, paid to the Union National Bank, on account of the note 
maturing lôth of December, 1891, the sum of $2,674.77, and on the 18th of 
January, 1892, at defendant's said request, plaintiff paid the other notes, 
maturing the 15th of January, 1892, to the Union National Bank, the sum of 
$2,694.63; that in order to collect the indebtedness represented by said notes 
from the said L. Simon & Co., and thus protect the défendants, he brought 
suit against L. Simon & Co., and proseeuted the suit with due diligence, and 
received and collected from such suits on said indebtedness, on the 21st of 
February, 1894, $330.84, and no other sum; that L. Simon & Co. are insolvent, 
and no more can be rnade from them upon said judgments. Plaintiff fur- 
ther avers that défendant was to pay 8 per cent, per annum Interest upon 
the amount thus expended and paid out by plaintifïs from the date of such 
payments until the défendant should reimburse him; and so it is that, under 
and pursuant to said request and promise made by défendant to plaintiff, he 
has paid out the aforesaid sums, and on the 21st day of February, 1894, ren- 
dered a statement to défendant, which is hereto attached, marked 'Exhibit 
A,' exhibiting a balance then at that time due by défendant to plaintiff of 
$5,966.21. The same consisting of the amounts paid to said bank, and inter- 
est thereon from dates of payment, calculated to March lst, 1894, less the 
crédit, $330.84, proceeds of collection on the jurlgment against L. Simon & 
Co., plaintiff stated and represented said account, exhibiting such balance 
due, and demanded payment thereof from défendant; but the said défendant, 
though admitting the indebtedness thus due by his express contra et, and prorn- 
ising to pay the same, has not paid said sum, or any part thereof, but wholly 
fails and refuses so to do; and thus it is that plaintiff has now incurred 
the other and further loss and expense of an attorney's fee of 10 per cent. 
upon the amounts due, such attorney's fee being $596.62, in order to collect 
said balance from the défendant by bringing thts suit. Plaintiff therefore 
demands judgment against said défendant for "the balance thus due him, and 
said attorney's fee, with interest and costs of suit. Said notes, or copies there- 
of, are hereto attached, marked Exhibits 'B' and 'C,' and a copy of said prom- 
ise and request is marked 'Exhibit D,' and each and ail thereof made parts 
of this déclaration. Plaintiff demands a trial and judgment at first term. 

"July 21st, 1894. W. V. Sullivan, Plaintiff's Atty." 
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"Exhibit D. 

"Kosciusko, Miss., Dec. 7, 1891. 
"Mr. J. H. Levy, New Orléans, La.— Dear Sir: I now confirm a reguest to 
be delivered to you in person through Mr. Mose Shlenker, as follows: That 
you protect the two notes made by L. Simon & Co. to Union National Bank, 
maturing Deeember 15-18, 1891, and Jany. lû-18, 1892, for $2,674.77 and $2,- 
694.63, respect! vely, on which I am indorser; and 1 hereby waive protest and 
notice of protest on same, and ratify any action of yours in the payment of 
the two notes to the bank and in their collection, obligating and binding my- 
self to be responsible to you, and to pay on demand any loss or expense that 
you may sustain In the premises. 

"[Signed] S. Abraham." 

"Demurrer to Déclaration. 

"The United States of America, Circuit Court, Northern District of Missis- 
sippi. October Term, 1894. 

"J. H. Levy vs. S. Abraham. 273. 

"And the said défendant, by his attorneys cornes, and demurs to plaintiff's 
déclaration in this cause, and prays judgment if he shall make any other or 
further answer thereto. And he assigns the following grounds of demurrer, 
to wit: (1) Because the said déclaration sets out no spécifie légal grounds of 
action. (2) Because the déclaration fails to state any cause of action in or- 
dlnary and concise language. (3) Because it does not appear from said déc- 
laration whether the plaintiff is suing upon promissory notes, or upon an ac- 
count stated, or in assumpsit for money pald. (4) Because the défendant is 
impeded and hindered in his défense by the vague and indefinite character 
of the said déclaration. (5) Because said déclaration asks for eight per cent, 
interest upon a verbal contract. (6) Other good grounds of demurrer." 

"Order Overruling Demurrer. 

"J. H. Levy vs. S. Abraham. 273. 

"Came the parties by attorneys, and thereupon came up to be heard, and 
was by the court heard, defendant's demurrer to the déclaration in this cause; 
and, after bearing the same and due considération thereof by the court, It 
is considered by the court that said demurrer be ©verruled.'* 

"Plea. 

"In the Circuit Court of the United States for the Bastern Division of the 
Northern District of Mississippi. October Term, A. D. 1894. 

"J. H. Levy vs. S. Abraham. 273. 

"And the said défendant, by his attorneys, cornes, and défends the wrong 
and injury when, etc., and says that he did not undertake and promise in 
manner and form as the said plaintiff has above complained in his said déc- 
laration, and of this he puts himself upon the country. 

"Sykes & Bristow, 
"W. A. Haden, 

"Attys." 
"Defendant's Notice to Plaintiff. 

"And the said défendant now gives notice that under the above plea, and 
on the trial of said cause, he intends to give in évidence the following: That 
at and before said plaintiff paid the amount of the two notes to the Union 
National Bank as alleged in his déclaration, to wit, on or about Deeember 
5th, 1891, L. Simon & Co., the makers of thèse notes, paid to said plaintiff 
the 'sum of flve thousand dollars in cash, for the express purpose and with 
the agreement and understanding that plaintiiï would apply said snm of 
money so handed him to the payment of said notes, the note falling due De- 
eember 15th, 1891, to be fully paid off out of said money by said plaintiff; 
and whatever was lacking to pay off said note maturing January 15th, 1892, 
was to be furnished by plaintiff under the agreement made by and between 
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Mm and said L. Simon & Co., at eaid time. It belng further agreed and un- 
derstood between plaintiff and said L. Simon & Co. that this défendant, S. 
Abraham, who is and was a mère accommodation indorser on said notes, 
sbould be fully protected and suffer no loss or inconyenlence on account of 
same. And said défendant will further prove that at the time he made the 
wrlting Exhibit D, attached to plaintiff' s déclaration, he had no knowledge 
that the above sum of money had been paid to or deposited with the said 
plaintiff, as above set forth by the said L. Simon & Co., or that the agree- 
ment and understanding aforesaid for his protection in the premises had been 
made and entered into between said plaintiff and L. Simon & Co." 

"Order Taking Cause under Advisement. 

"J. H. Levy, Plaintiff, vs. S. Abraham, Défendant. 273. 

"This cause having been tried and heard on a former day of this term of 
this court, the 5th inst., by the court, a jury being waived or dispensed with, 
by consent of parties, and the court, as yet not being fully advised in the 
inatter, hereby orders and takes the same under advisement, to be decided in 
vacation as of the date of the trial as stated." 

"Judgment Court, as of 5th April, 1895. 

"In the United States Circuit Court for Eastern Division of Northern Dis- 
trict of Mississippi. April Term, 1895. 

"J. H. Levy, Plaintiff, vs. S. Abraham, Défendant 273. 

"This day came on this cause to be heard, and issue being joined, and a 
jury belng waived, the court heard ail the évidence and the argument of coun- 
sel pro and con, and, being satisfied in the premises. doth consider and so 
adjudge that the plaintiff, J. H. Levy, do hâve and recover of and from the 
défendant, S. Abraham, the sum of six thousand and eighty-three dollars and 
eighty cents, and ail costs in this behalf expended, for which exécution may 
issue. To which action of the court défendant then and there excepted, and 
was allowed slxty days In which to file his bill of exceptions. 

"H. C. Niles, Judge." 

And on the 8th day of October, 1895, a day of the regular October term, 
1895, of said court, a judgment of said court was rendered in said cause, and 
entered on the minutes of said court, in the words and figures following, to 
wlt: 

"Judgment Court, at Oct. Term, '95. 

"J. H. Levy vs. S. Abraham. 273. 

"In this cause, lt appearing to the court that at the last term of this court 
this cause was heard upon the pleading, proof, and argument of counsel by 
the court, a jury being waived, and ail questions by consent being submitted 
to the judge, H. C. Niles, sole presiding for décision, and the issue being 
joined, and ail proof heard and argument of counsel, the court took the cause 
under advisement; and the judge having flled on the 5th day of June, 1895, 
with the clerk of this court, a written opinion hereln, and a judgment thereon 

having been improperly entered herein, on the day of June, 1895, as of 

the 5th day of April, 1895, as appears of record on page 291 of the minutes 
of this court, said judgment is hereby set aside as invalid and void, and the 
court, being now fully advised, and both parties being in court, doth consider 
that the plaintiff, J. H. Levy, do hâve and recover of and from the said de- 
fendant, S. Abraham, the sum of $6,083.80, and ail costs in this behalf ex- 
pended, for which exécution may issue." 

F. O. Sykes, E. H. Bristow, and W. A. Haden, for plaintiff in error. 
W. B. Sullivan and J. Weiner, for défendant in error. 

Before PAEDEE and McCORMICK, Circuit Judges, and BOAK- 
MAN, District Judge. 
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PARDEE, Circuit Judge (after stating the facts). The first as- 
signment of error is that "the court erred in overruling the demurrer 
of the défendant to the plaintiff's déclaration." The demurrer spéci- 
fies six grounds. The first, third, and the last amount to no more than 
the proposition that the déclaration does not state any cause of action, 
the second and fourth are to the effect that the défendant is impeded 
and hindered in his défense by the vague and indefinite character of 
the déclaration; and the fifth objects to the prayer for interest. 

Section 671 of the Annotated Code of Mississippi, relating to plead- 
ing and practice in the state courts, provides as follows: 

"The déclaration shall contain a statement of the facts constituting the 
cause of action in ordinary and concise language, without répétition, and if 
it contain sufflcient matter of substance for the court to proeeed upon the 
merits of the cause it shall be sufflcient, and it shall not be an objection to 
maintaining any action that the form thereof should hâve been différent." 

This section governs the practice and pleading on the law side of 
the courts of the United States in the state of Mississippi. 

A caref ul reading of the déclaration leads us to the conclusion that 
it is in direct accord with the section of the practice act above quoted, 
except, perhaps, that the language is not as concise as it might hâve 
been. 

The main argument in this court on this assignment of error is on 
the contention found in the fourth ground of the demurrer, which is 
that the défendant was impeded and hindered in his défense by the 
vague and indefinite character of the said déclaration. We hâve 
given attention to the forcible argument at the bar and in the brief 
of counsel on this objection to the déclaration, and we hâve, no doubt 
from this argument that counsel really believed that the vague char- 
acter of the déclaration impeded the défense; but we fail to find the 
basis in the déclaration itself. We fail to perceive in the déclaration 
anything but a case where the plaintiff sues to recover money paid 
out by the plaintiff for the défendant on his request, with a history 
of the circumstances under which the request was made and the 
money paid. 

The sixth ground of demurrer is that the déclaration asks for 8 per 
cent, interest upon a verbal contract. As the contract sued on was 
in writing, we do not see any merit in this ground. Besides this, we 
may say that claiming more than the défendant is willing to admit 
is due, or more interest than the défendant admits, is no sufflcient 
cause for demurrer. 

The second to ninth assignments of error, inclusive, and the twelfth, 
relate entirely to rulings of the court on the trial as to the exclusion 
and admission of évidence, and on propositions of law arising on the 
merits. As the record shows that the case was tried in the court 
below before the judge, without the intervention of a jury, but does 
not show any stipulation in writing to that effect, as required by sec- 
tion 649, Rev. St. U. S., we hâve no authority to review the rulings 
covered by thèse assignments. Bond v. Dustin, 112 U. S. 604, 5 Sup. 
Ct. 296, and cases there cited and reviewed. 

The tenth, eleventh, thirteenth, and f ourteenth assignments of error 
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attack the judgment of the court below. First, it is said that the 
court erred in rendering any judgment in vacation ; second, that the 
court erred in rendering any judgment at the October term, 1895; 
third, that the order taking the case under advisement at the April 
term of 1895 was a final discontinuance of the suit; and, fourth, that 
when the judgment of October 8, 1895, was entered, the cause was 
coram non judice. The trial judge held that the judgment rendered 
in vacation was void, and, at the term in October following, set it 
aside, and then proceeded to render a judgment the same as if at the 
trial term in April the order entered was one simply taking the case 
under advisement, treating ail that was said with référence to render- 
ing a judgment in vacation as surplusage, evidently going upon the 
proposition that ne had the right to take the case under advisement ; 
therefore the order to that effect was valid, but had no authority to 
décide the case in vacation, and therefore that part was wholly void. 
As to the contention that the order of the April term operated a 
discontinuance of the cause, it is to be noted that no such effect 
results from the language used, nor was contemplât ed by the judge 
making the same. If it was not a discontinuance of the cause, then 
it must be considered as an order simply taking the case under advise- 
ment, to be decided thereafter when the court should be ready and 
hâve power to act. Assuming that the judgment rendered in va- 
cation was wholly void (although there is respectable authority 
supporting the proposition that, where, by consent of parties, such 
judgment is entered, it is valid, and that, where parties do not object 
at the time of the entry of such order, they are presumed to consent. 
See Black, Judgm. § 179), it seems to us clear that as the case was 
heard at the April term, but no judgment rendered at that term, 
because the judge took the same under advisement, thereafter, at the 
succeeding term, the judge had full jurisdiction to then give his opin- 
ion and render valid judgment. See Insurance Co. v. Francis. 52 
Miss. 467; Moore v. Hoskins, 66 Miss. 496, 6 South. 500. 
The judgment of the circuit court is afârmed. 



WILSON v. PAULY. 
(Circuit Court of Appeals, Sixth Circuit. January 13, 1896.) 

No. 300. 

1. Fractice on Appeal— Exceptions Afpeabing in Recoud. 

It is not indispensable that an exception to a ruling of the court on the 
trial of an action should be brought before an appellate court by a bill 
of exceptions, if it fully appears upon the record proper. 

2. Banks — Notice— Knowledge op Officeks. 

The receiver of the C. National Bank biought an action against one W. 
on certain promissory notes, ni:ide by him directly to the bank. W. 
defended the action un the ground that the notes were given for the 
purchase money of an interest in a brickyard, which W. had been in- 
duced to purchase by the misrepresentations of C, the président of the 
bank. It appeared that the bank held sundry notes of the principal 
owner of the brickyard, which notes were worthless; that the notes 
made by W. were substituted for thèse; and that C. pretended to be in- 
v.72F.no.2— 9 
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terested, himself, in thç brickyard, and to enter into a partnership with W. 
and the former owner of the yard, for the purpose of inducing W. to 
. make the notes to the bank, which would replace the worthless notes 
it then held. There was also évidence tending to show that C. was the 
active party in the transaction, and misrepresented the facts to W. Beld, 
that the bank, being the payée of the notes, could not be held to hâve 
been without notice of the fraud, or unaffected by C.'s knowledge thereof, 
and that it was error to direct the jury to render a verdict against W. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 

This was an action at law, brought in the court below by Frederick N. 
Pauly, défendant in error, as ïeceiver of the California National Bank of San 
Diegi, against William H. Wilson and Annie E. Wilson, upon four promissory 
notes, for the sum, in ail, of $22,575, executed by them at San Diego, Cal., 
to tût- above-named bank on the 24th day of March, 1891, and payable in 
six months after that date. During the progress of the suit William H. 
Wilson died, leavlng a will, and Annie E. Wilson was appointed executrix 
thereof, and the suit was thereupon revived against her as such. 

Separate answers were filed in her behalf, personally, and as executrix. 
As executrix she pleaded: (1) That the notes sued on were executed as the 
priée of the one-third taterest in the Eose Canyon brickyard and kiln, situ- 
ated at San Diego, Cal., of which one C. H. Hill claimed to be lessee from 
one A. G. Gasson, containing eighty acres, and the one-third interest In cer- 
tain patents on kilns for burning brick, and the plant and personal property 
situated on said leased premises at the time (except brick which had been 
burned and finished), with the stipulation that the said Hill, J. W. Collins, and 
W. H. Wilson should enter into a coequal partnership for the manufacture 
and sale of brick at said yard and kiln. (2) That said Collins had for a long 
time been président of said California National Bank, of San Diego, Cal., and 
theretofore been associated with the said Hill in operating said yard and 
kiln, in the manufacture of brick at said yard and kiln for sale, upon an 
agreement to dlvide the profits of said business, and said Hill and Collins 
were partners in said business. (3) That said Collins had agreed with said 
Hill, for carrying on said business, to furnish the capital necessary, which he 
did by discounting the notes of said Hill in said bank, seeured by the pledge 
of said patents, and there was, at the time of said agreement, an indebted- 
ness exlsting against the said Hill to said bank, secured as aforesaid, to the 
amount of about $32,000. (4) That said Hill and Collins falsely and fraudu- 
lently represented to said Wilson, in maklng said agreement of purchase and 
partnership, that large profits had been made by them in the sale and manu- 
facture of brick at said yard and kiln, and falsely and fraudulently repre- 
sented that they had already unfilled orders for 6,400,000 bricks for the érec- 
tion of a collège building at or near San Diego, about 250,000 or 300,000 to 
be pressed, and the remainder common brick, the latter at $11 per 1,000, 
and the former at $35 per 1,000, and also orders from other sources, making, 
altogether, enough to run the yard for about 12 months, assuming the annual 
product would be 10,000,000 bricks,— ail of which said représentations, so 
made, were false and untrue, and so known to be by said Hill and Collins 
when so made. (5) That said notes were, at the request of said Collins, 
then the président of said bank, made payable to said bank, to be used in 
the payment of so much of the indebtedness of the said Hill to said bank, 
already exlsting and owing by him, and so much of the said debt of the said 
Hill was satisfied to the said bank, which was the only considération moving 
from said bank for the exécution of the said notes to it. (6) That during ail 
the time while thèse transactions were golng on, said Collins was the prési- 
dent of said bank, and that said bank had full notice- and knowledge of the 
said contracts, and of the false and fraudulent représentations of said Col- 
lins and Hill in the procurement of the exécution of said notes, and is bound 
thereby. (7) That, not only were ail of said false and fraudulent statements, 
stated in said représentations, made to said W. H. Wilson by the said Collins 
and Hill, but were so made by them for the purpose of inducing him to 
believe and rely upon them, and that he did rely on said statements in making 
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■aia contract for the said Interest in sald yard and kiln, and also In the exé- 
cution of the sald notes, and each of them. That sald Interest in said property 
was and is valueless, and she prays that said contract may be vacated and 
held for naught. 

To this the plaintiff replied, denying the principal matters set up as a dé- 
fense by the plea. In her personal défense Mrs. Wilson pleaded similar mat- 
ters of défense, and for a further défense she alleged that, at the time of the 
slgning by her of the notes sued on, she was a married woman, the wife of the 
said William H. Wilson, and that she did not receive any part of the con- 
sidération for which said notes were executed; that they were given in the 
exécution of a copartnership agreement in which her husband, William H. 
Wilson, C. H. Hill, and J. W. Oollins were concerned, and were employed by 
William H. Wilson in the purchase of an interest in a brickyard and appur- 
tenances, to be used for the purpose of carrying on the business of manu- 
facturing brick, as stated in her answer as executrix. 

The case was tried before a jury. At the conclusion of the évidence, coun- 
sel for the plaintiff moved the court to instruct the jury to find a verdict In 
his favor for the amount of the notes sued on, with interest, against the de- 
fendant as executrix and against her personally. The court instructed the 
jury to find a verdict in favor of the défendant personally, and against her 
as executrix. The record states that the défendant, as executrix, "objected 
and excepted" to such instruction. The jury returned the verdict directed, 
and assessed the damages at $27,044.84. Judgment was entered accordlngly, 
and Mrs. Wilson, as executrix, brings the case hère on writ of error. 

J. O'Hara, for plaintiff in error. 

D. W. Fairleigh and George W. Jolly, for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and SEVERENS, Dis- 
trict Judge. 

SEVERENS, District Judge (after stating the facts). Substan- 
tially the merits of the controversy on this writ of error are involved 
in the direction given by the court to the jury upon the trial to return 
a verdict against the plaintiff in error as executrix. But a prelimi- 
nary question is raised by counsel for the défendant in error upon 
the sufflciency of the mode of saving the exception claimed to hâve 
been taken to the direction complained of; and it is urged that, in 
f act, no valid exception is exhibited by the record, and that, therefore, 
this court is not empowered to review the action of the circuit court 
in giving such direction. The bill of exceptions states that, at the 
close of the testimony, the plaintiff moved the court to instruct the 
jury to render a verdict against the défendant in her personal, as well 
as in her représentative, character; that the défendant objected 
thereto; and that the court denied the motion as to the défendant 
personally, but sustained it against her as executrix. It then states 
that "the jury returned into court their verdict herein, and the court 
thereupon rendered the judgment set out heretofore in this record." 
But the bill states no exception to the action of the court in sustain- 
ing the plaintiff s motion for directions to the jury. However, the 
record proper shows that the above-mentioned motion of the plaintiff 
was filed, stating it in ternis. It shows further, that the court took 
it under advisement until the following day, and then, "being fully 
advised," sustained it so far as it prayed for peremptory instructions 
against the défendant as executrix, and denied it as against her per- 
Bonally; that the défendant objected to that portion of the order sus- 
taining the motion; that the court thereupon instructed the jury, in 
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accordance with the order thus settled, to find a verdict for the de- 
fendant personally, and against her as exeeutrix, "to which instruc- 
tion the défendant, Annie E. Wilson, exeeutrix, objected and ex- 
cepted." 

It thus appears that, contrary to the usual course, ail thèse proceed- 
ings in référence to the plaintiff's motion for positive instructions 
to the jury, the action of the court thereon, and the objection and 
exception of the défendant were made matter of record by entry upon 
the journal of the court. The position of the défendant in error is 
that it is indispensable that the exception should appear by the bill 
of exceptions, and that it cannot be shown by anything else. Numer- 
ous cases are cited in support of this proposition f rom the décisions 
of the suprême court of the United States and elsewhere. But those 
décisions were made in cases where the exceptions relied upon were 
shown by the transcript to hâve rested in the clerk's or judge's min- 
utes, which had never become any part of the record. They were 
private memoranda, made at the moment, as a help to the recollection 
in future action, when it might become necessary to put the matter 
in authoritative form. Pomeroy v. Bank, 1 Wall. 596; Thompson v. 
Eiggs, 5 Wall. 663; Insurance Co. v. Lanier, 95 U. S. 171; Hanna v. 
Maas, 122 U. S. 26, 7 Sup. Ct. 1055; Bank v. Eldred, 143 U. S. 298, 12 
Sup. Ct. 450. The necëssity for a bill of exceptions rests upon the 
fact that according to the customary course of practice in common- 
law cases, only the outline of proceedings at the trial is entered of 
record, such as that the case came on for trial, that the parties ap- 
peared t a jury was sworn, the évidence adduced, counsel were heard 
in argument, the jury instructed, and, after délibération, rendered a 
verdict. Upon the transcript of such a record, sent up on the writ of 
error, the rulings and exceptions made or taken on the trial would not 
appear. This defect was supplied by the certifleate of the judge, in 
the form of a bill of exceptions, which, when settled and flled, becomes 
an addition to the record, and part thereof, having equal authenticity 
with the record proper. Thereupon the court of review has the mat- 
ter of the exceptions before it. As before stated, the judge's and 
clerk's minutes are no part of the record. They are not intended to 
be. Young v. Martin, 8 Wall. 354, and the cases above cited. The 
practice in the courts of the différent districts, in the keeping of their 
records, and the extent to which the proceedings during trials are 
recorded, as well as in the form and style of entries, varies greatly. 
The court has a wide discrétion, and quite ample authority to déter- 
mine in what form the proceedings before it shall be recorded, pro- 
vided, always, the rights of the parties are preserved. While it is 
true that the form in which the principal exception in this case was 
preserved is not the form employed in the old common-law practice, 
we cannot say that it was beyond the power of the court below to 
exhibit the exception in this way. It is nothing but a matter of 
form, and we do not think the court would be justified in ignoring a 
vital exception by standing on a rule the substantial reason for which, 
as we hâve shown, does not exist in the circumstances of the case. 

Upon considération of the évidence which was introduced by the 
parties, we think the court erred in taking the case from the jury 
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and directing a verdict for the plaintiff. TLere was évidence tend- 
ing to prove, and, if believed, to hâve warranted the jury in flnd- 
ing, that Collins, who was the président of the bank of which Pauly 
was receïver, was the active, and, in ail probability, the efficient, 
party in effecting the sale of the one-third interest in the brick- 
yard property, and in procuring the notes given by W. H. Wilson 
therefor to be made directly to the bank. There was évidence 
tending to prove, and from which the jury might hâve found, also, 
that the sale of the property to Wilson was effected by means of 
grossly untrue représentations in regard to the value of the busi- 
ness in which the property was employed. The value of the pur- 
chase depended largely upon the volume and the profits and the 
good will of the business. According to some of the évidence, rep- 
résentations were made that the business was large, that the 
profits of the business were also large, and that the owner already 
had orders for 10,000,000 of brick, — enough to keep the works oc- 
cupied in very profitable business for at least a year. The jury 
might reasonably believe that such représentations, made by per- 
sons of standing and character, who lived there, and might be 
supposed to be familiar with the subject, would hâve décisive ef- 
fect in leading a stranger, sojourning there, and having no knowl- 
edge of the facts, into the making of such a purchase. Thèse rep- 
résentations, according to the defendant's contention (and there 
was évidence tending to support it), were relied on by Wilson, 
and were without any substantial foundation in fact. It was 
compétent to find, further, that the purchase was of trifling value 
as compared with the price, or its value if it had been as repre- 
sented. It turned out that the machinery and the bed of clay 
from which the material for bricks was taken were not on the 
land, as supposed, but on land of another party. It is argued by 
counsel for défendant in error that nothing of thèse représenta- 
tions was embodied in the written contract (which is true), and 
that they were, therefore, collatéral to it. But there is no ground 
for any argument on this point. If the représentations had been 
embodied in the contract, they might also establish part of the 
obligations thereof, besides being, if fraudulently made, the ground 
for an action for deceit, or for an abatement of damages, or re- 
coupment, in a suit brought for the purchase price. 

It was not necessary, as contended for défendant in error, that 
Wilson should hâve rescinded the contract. If this were a suit 
by Wilson to recover back the purchase price, a rescission would 
be necessary. But hère the défendant seeks to hâve the déduc- 
tion made of the damages resulting from the fraud from the dam- 
ages which the plaintiff may recover. The authorities support the 
right to do this. Withers v. Green, 9 How. 213; Van Buren v. 
Digges, 11 How. 461, 476; Winder v. Caldwell, 14 How. 444; Boggs 
v. Wann, 58 Ped. 686. Objection is made by counsel for défendant 
in error upon the ground that the answer does not demand a re- 
coupment. If the recoupment proved were equal to the whole 
amount of the notes, probably no pleading was necessary. But 
it is a sufficient answer to the objection that no such ground was 
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taken at the trial, which proceeded upon its mérita. If the ob- 
jection had been taken, it is quite possible the court would hâve 
obviated it by permitting an amendaient of the pleadings. 

But the main contest made hère in support of the ruling of the 
court below is upon the ground that, as counsel claim, the bank 
had no notice of the fraud which the plaintiff in error says was 
perpetrated upon Wilson in obtaining thèse notes, for the rea- 
son, it is argued, that Collins, the président of the bank, was not 
its agent in the transaction, but was engaged in his own affairs, 
and, therefore, the bank is not affected by his knowledge. It ap- 
pears that the bank held about $32,000 in amount of HilPs notes 
for money theretofore loaned to him while carrying on the manu- 
facture of brick on the premises in question, which he could not 
pay; that Hill had previously owned the property into which 
Wilson bought; and that, in effect, the latter's purchase was part 
of Hill's interest therein, and consequently the purchase priée was 
due to him. If the notes had been executed to him, and had been 
by his indorsement transferred to the bank in payment of his own 
notes lying in the bank, and which were surrendered at the time 
of this transaction, there would be ground for the contention that 
Collins' participation in the original transaction on his own ac- 
count would not affect the bank with notice of its character. 
Thomson-Houston Electric Co. v. Capital Electric Co., 12 C. C. A. 643, 
65 Fed. 341; Kennedy v. Green, 3 Mylne & K. 699; In re European 
Bank, 5 Ch. App. 358; In re Marseilles Extension Railway, 7 Ch. 
App. 161; Stratton v. Allen, 16 N. J. Eq. 229; Inneraritv v. Bank, 
139 Mass. 332, 1 N. E. 282; Stevenson v. Bay City, 26' Mich. 44. 
But that is not this case. There is abundant reason, upon the évi- 
dence, for saying that Collins had no substantial private interest 
in the transaction; that his participation in it as a pretended 
party in interest was a mère disguise, by which Wilson should be 
lured into an arrangement whereby the bank should get substan- 
tial paper in lieu of Hill's paper, which the bank held and was of 
little or no value. Collins gave his own notes for a third inter- 
est at the same time, but he afterwards declined to recognize them 
as good for their face, and nothing was ever paid on them, except 
by the surrender of the balance of Hill's worthless notes. Wil- 
son's notes were made directly to the bank, and there is no ques- 
tion in the case such as arises between the holder by indorsement 
of commercial paper taken by a bona fide holder for a valuable 
considération. In a suit of the payée against the maker of a prom- 
issory note, the considération and the equities of the transaction 
on which they rest may be inquired into. Daniel, Neg. Inst. § 174. 
It is not our duty or purpose to express any opinion as to the 
inferences which ought to be drawn from the facts disclosed by 
the évidence. It is sufficient to say, upon this branch of the case, 
that the jury would hâve been justified in finding that Collins' 
connection with the transaction, as a pretended associate of Hill, 
was taken up and continued in the interest and for the purposes 
of the bank, in the procuration of a good paymaster for a poor 
debt, and that thèse notes of Wilson are the fruits of his efforts. 
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If that be so, the bank holds the proceeds of the transaction charged 
with the notice of what occurred during the progress which its 
président had. 

Extended argument is made to show that a national bank, such 
as the plaintiff below représenta, is not bound by the acts of its 
président in its ânancial affairs; that his duties do not include 
those matters; and that they belong to other offlcers of the bank. 
In an attempt to fasten upon the bank a liability for an act of its 
président in référence to its financial concerns, it might be very 
true that the bank could successfully défend upon the ground of 
the présidents lack of authority. Bank v. Atkinson, 55 Fed. 465; 
Bank v. Armstrong, 13 C. C. A. 47, 65 Fed. 573; Smith v. Lawson, 
18 W. Va. 212; Hodge v. Bank, 22 Grat. 51; Olney v. Chadsey, 
7 R. I. 224; Morse, Banks, § 143b. But hère, by bringing suit 
upon the notes, the agency by which they were obtained is adopted 
in an emphatic way, and the act is ratifled as effectually as if .the 
agency was expressly created beforehand or expressly ratifled after- 
wards. The doctrine contended for bas no application to such a 
case. In an action to enforce against the principal a contract 
made by an agent acting without authority, but which has sub- 
sequently been ratifled by the principal, it is necessary to show 
that the ratification was made with knowledge of the circumstances. 
But, when the principal brings the action, and the circumstances 
are proven in défense, he is not entitled to judgment in disregard 
of them. In that case he continues to ratify the act of the agent, 
notwithstanding the facts proven, by pressing his suit for judg- 
ment. 

Some criticism is made by counsel for défendant in error upon 
the form of the record, in respect to its sufflciently showing what 
évidence was produced upon the trial; but we see no difficulty in 
that respect, and cannot appreciate the obscurity which is said 
to exist in the record upon this subject. The record proper states 
the coming on of the cause for trial, the impaneling of the jury, 
the submission of the évidence, and so on, — showing the dates. 
The bill of exceptions states, also, the date of the transactions in 
the case, and gives a détail of the évidence, by whom given, and 
by what counsel the witnesses were examined, and, at the conclu- 
sion of the évidence, it is said, "counsel for plaintiff announced that 
they had no further testimony to take." "And this being ail the 
testimony heard by the jury on behalf of either party, the plaintiff 
moved the court to instruct the jury" as hereinbefore stated. This 
is a clear identification of the évidence which was submitted. 

We think the judgment should be reversed, and the cause re- 
manded, with instructions to award a new trial. 
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MASTBRSON T. BROWN.» 

'Circuit Court of Appeals, Fifth Circuit February 4, 1898Jf 

No. 421. 

Limitations — Libéi.— Statements in Judicial Proceedings. 

A cause of action for libel, founded upon publications made in the course 
of judicial proceedings, does not accrue until the final détermination, in 
favor of the party libeled, of the proceedings in whicb the publication is 
made, and the statute of limitations accordingly does not begin until then 
to run against such cause of action. Pardee, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the West- 
ern District of Texas. 

B. T. Masterson, S. R. Fisher, and J. C. Townes, for plaintiff in 
error. 
W. L. Walton and T. W. Gregory, for défendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and BOAR- 
MAN, District Judge. 

McCORMICK, Circuit Judge. On April 6, 1891, J. Gordon Brown, 
the défendant in error, brought a suit against Archie R. Master- 
son, the plaintiff in error, and other parties. That suit was tried 
and came to final decree in the circuit court in favor of the de- 
fendants on November 18, 1893. Brown appealed, and the dé- 
cision of this court afflrming the decree was rendered June 5, 1894, 
and is reported in 10 C. C. A. 532, 62 Fed. 519. On September 10, 
1894, this action for malicious prosecution and for libel was brought. 
On July 12, 1895, the plaintiff below filed his amended original péti- 
tion, which, under the practice in Texas, took the place of the original 
pétition. To this pleading Brown opposed (1) a gênerai demurrer, 
specifying several grounds; (2) a spécial demurrer in varying 
forms, setting up the statute of limitation. The circuit court over- 
ruled the first of thèse demurrers, and sustained the one setting up 
the limitation of one year. 

It is suggested by counsel that the circuit court in ruling on 
the demurrers held that the plaintiff's pleading was not good as 
an action for malicious prosecution, but was good as an action for 
libel; that the publications complained of were not absolutely 
privileged, though made in the progress of judicial proceedings, 
but that the en tire cause of action arose on April 6, 1891, and was 
barred by the statute of limitation before the institution of this 
suit. The plaintiff, not being able by amendment to avoid the 
demurrer as thus grounded, declined to amend, and judgment of 
dismissal and for costs was entered against him. The recorded 
judgment on the demurrers does not expressly show ail that coun- 
sel suggests, but clearly implies it, for it is settled and conceded 
that a cause of action for malicious prosecution is not complète 
until the malicious prosecution is finally disposed of in favor of 
the défendant, which cannot be claimed to hâve occurred in this 
case before November 18, 1893, if before June 5, 1894. It is, we 
think, settled, though not conceded, that plaintiff's original 

i Rehearing pending. 
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amended pétition as to this suggestion of limitation took the place 
of the original pétition, related back to the institution of the 
suit, and is no more subject to the défense of limitation than if 
it had been filed September 10, 1894. While this is not conceded 
in the argument of the defendant's counsel, it appears to be sub- 
stantially admitted by this language of the demurrers: "Because 
it appears on the face of the pétition that the alleged libelous 
matter charged therein against défendant happened, occurred, 
and took place more than one year before the institution of this 
suit on the lOth day of September, 1894." Nor is this substantial 
admission qualifled by this language, used in another subdivision 
of the grounds of the demurrers: "Because the cause of action, 
if any, arising out of and from the matters and things stated in 
said repleader bill, appears on its face to be barred by the statute 
of limitation of one year at and before the institution of this 
suit." The whole of the demurrer, gênerai and spécial, in ail of 
its spécifications, is necessarily interposed to the amended original 
pétition. And, while the plaintiff in his assignment of errors has 
embraced six spécifications to which he invites the caref ul considéra- 
tion of the court, relying on and urging each as a ground for re- 
versai, it is plain that the assignment résolves readily into this: 
that the circuit court erred in sustaining the défense of limitations 
to the plaintiff's action. 

Originally, that is to say from a time whereof the memory of 
man runneth not to the contrary, it was the common law of Eng- 
land that the party aggrieved had an action on the case for ma- 
licious prosecution in a civil suit. And at a later period, in lieu 
of this remedy, or possibly in addition to it (it is not quite clear 
in the traditions), parties were in a measure protected against 
malicious prosecutions in civil suits by the requirement that ail 
plaintiffs in civil actions should give pledges or sureties for the 
effective prosecution of their suit, on failure to establish which 
the plaintiff and his sureties became liable to be amerced by the 
judges in favor of the king for troubling his courts with a false 
claim. As yet no costs were taxed or adjudged in favor of a suc- 
cessful défendant, though an addition to his damages on account 
of his trouble and expense in having to go to law for his rights 
was always allowed by the jury, under the instruction of the judges, 
in favor of a prevailing plaintiff. The English common law had 
its origin and early growth in royal edicts and statutes, the text 
of which has perished, and the substance of which, so far as it was 
preserved at ail, was for âges in most part transmitted by tradi- 
tion through their application to cases as they arose in the king's 
courts. The practice of amercement proving to be clear'-y inadé- 
quate to protect parties from false or frivolous suits, statutes 
began to be proclaimed allowing successful défendants in certain 
kinds of actions to recover costs. One of the earliest of thèse is 
the statute of 52 Hen. in. c. 6 (A. D. 1267), often referred to in 
connection with the subject we are now discussing as the "Stat- 
ute of Marlbridge." It was framed to meet a single case or cases 
of a single class. Other statutes followed after many years, but 
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no statute of gênerai application allowing costs to be taxed or 
assessed in favor of ail successful défendants was proclaimed un- 
til 23 Hen. VUL c. 15^—300 years after the statute of Harlbridge. 
After this, statutes on this subject became more fréquent, and 
their cumulative provisions more comprehensive, allowing costs 
to be taxed to some extent before a prothonotary or other offlcer 
of the courts,, but also anthorizing judges in the law courts, like 
the chancellor sitting in equity, to assess for and against the re- 
spective parties such costs as, in the discrétion of the judge, the 
rights and conduct of each required. Thus a défendant who was 
sued out of malice, falsely and without probable cause, had his 
adéquate remedy in that suit; and, while such was the law of 
costs, it began, certainly as early as the time of Elizabeth, to be 
held that, with exceptions in favor of cases showing spécial in- 
jury, a subséquent action for malicious prosecution in a civil suit 
would not be entertained. By the more récent statutes in England 
the allowance of costs is under a gênerai rule, but in a majority 
of cases is a complète satisfaction to a successful défendant. 3 
Bl. Comm. 399; Co. Litt. (19th Lond. Ed.) note to 101a; Institute 
Bac. Abr. tit. "Costs." Our examination has not gone far enough 
to enable us to say that no similar or équivalent provisions for 
adjudging costs are of force in any of the différent states. In some 
of the older states the law of costs seems, to a nonresident, to 
be so abstruse and complex as to require the training of a specialist 
to master it. No équivalent provisions are, or hâve ever been, 
in force in Texas. On the question whether an action for the ma- 
licious prosecution of a civil suit will be allowed no rule of dé- 
cision has been adopted by the national courts, and on it there is 
no uniformity in the state décisions. The highest courts of two 
states in this circuit, both of which hâve adopted the common 
law of England, seem to hold opposite views on the question. 
Mitchell v. Railroad Co., 75 Ga. 404; Johnson v. King, 64 Tex. 228. 
As the action for malicious prosecution and for libel in this case 
seems to be identical in ail the éléments of the damages claimed, 
it is not necessary for us to décide between thèse conflicting author- 
ities in our own circuit. Nor is it necessary or useful for us to 
inquire whether the spécial damage the plaintiff avers does not 
bring his case within the recognized exceptions to the English rule 
denying a right of action for the malicious prosecution of a civil 
suit. Thèse exceptions or qualifications of the rule are so fully 
recognized, though not exhaustively or very distinctly deûned, 
that the qualifications are a part of the rule itself ; so that, to 
speak more accurately, certain actions for malicious prosecution of 
a civil suit do not corne under the rule. The plaintiff contends 
that this is one of those that are not obnoxious to the rule; but 
for the reasons just stated, and because the question is not ex- 
pressly raised by the recorded rulings on the demurrers, we ex- 
press no opinion on this contention. 

The plaintiff also contends that the libelous matter laid was pub- 
lished from day to day, successively, from September 6, 1891, to 
November 18, 1898, during ail of which time the actionable char- 
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ges were constantly addressed to the court, averred to be true, 
and the plaintif: continuously proclaiming himself ready to prove 
them to be true. And if this contention is not sustained, he then 
urges that every réitération of the charges in an amended and in 
supplemental bills and in original and supplemental replications 
was a new publication on the days that they were respectively flled, 
some of which were within the year next before the bringing of 
this action, and on each of which he counts in his pétition. If 
driven from this contention, he by no means surrenders, but sub- 
ruits that in making up and printing and publishing the tran- 
script on appeal the défendant in this action embraced ail of 
his libelous pleadings, and that the flling of it in this court, and 
the pressing of it in open court on the hearing of his appeal, were 
new publications of the libel. But, superseding ail of thèse con- 
tentions, so far as they touch the question of limitation, he sub- 
mits: 

"Upon the question of limitation we earnestly insist that légal principles 
and analogy alike require that a cause of action for libelous proceedings and 
statements in court proceedings eannot arise until the final détermination of 
the cause in which such pleadings are filed. That Such is the rule in al] 
jurisdictions as to malicious prosecutions is undisputed, and this concensus 
of opinion is not due to any statutory provision on the subject, but to the ap- 
plication of the gênerai principles of common law, every one of which is 
equally potent with référence to cases for libelous pleadings. It is just as 
essential to the due and orderly administration of justice that the issues 
presented in the libelous pleadings should be determined in the court in which 
they are tendered, and the truth or falsity of such pleadings be therein ad- 
judged without Interférence by any other tribunal, as it is that right of 
action for a malicious prosecution should be deferred until the issues joined 
in the malicious suit are determined in favor of the défendant. It is quite 
as inconsistent with the orderly administration of justice for the party against 
whom libelous charges are made in judicial proceedings to go at once into 
another tribunal, and there controvert the matters set out in such libelous 
pleadings, and to hâve two courts trying the same issues of fact between the 
same parties at the same time, as it would be to pursue a similar course in a 
suit for malicious prosecution. And so with every reason given by the courts 
and elementary writers for deferring the right to sue for damages for mali- 
cious prosecution until the adjudication of the issues therein. Ail apply with 
equal force to cases of the character of the one under considération." 

In an action for malicious prosecution "the plaintiff must charge 
and prove that he has been prosecuted by the défendant, that the 
prosecution was malicious, that it was instituted without probable 
cause, that the prosecution has terminated in his favor, and that 
he has sustained damage. » * * The reasons why an action 
should be terminated in favor of a défendant before the défendant 
can commence action for malicious prosecution would seem to be 
as follows: First, if the action is still pending, the plaintiff therein 
may show in that action that he had probable cause for commencing 
the suit by obtaining a judgment therein against the défendant, 
and he should not be called upon to show such a fact in a second 
action until he has had this opportunity of showing it in the first ■ 
second, and if the action has terminated against the défendant,' 
then there is already an adjudication against him, showing con- 
clusively that the plaintiff had probable cause for commencing the 
action." Marbourg v. Smith, 11 Kan. 554. The défendant in the 
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soit will not be permitted to thus put his antagonist on the dé- 
fensive, and the courts will not be forced to entertain and dispose 
of two suits between the same parties about the same matter, at the 
same time, while it appears that the matter may be settled by and 
in the first suit. The courts do not favor suits for malicious prosecu- 
tion, for it is necessary that the avenues of justice should not be 
narrowed; but, as civil suits are not, like criminal prosecutions, car- 
ried on for the benefit of the public, less favor and indulgence is to be 
shown to the plaintiff who maliciously arrests another than to the 
prosecution of an indictment. 2 Cooley, Bl. Comm. 126, note 1. The 
doctrine is old that the action complained of must be terminated in 
favor of the défendant before he can hâve his action for malicious 
prosecution. If the first suit is adjudged against him, it will not be 
tolerated that this judgment shall be "blown off by a side wind," as 
was said by Haie, C. J., in Vanderbergh v. Blake, Hardr. 194 Even in 
cases where no appeal is allowed from the judgment against the de- 
fendant in the first suit, his action cannot be allowed, for the courts 
cannot grant an appeal where the législature bas refused it. In Rice 
v. Coolidge, 121 Mass. 393, it is said in the opinion of the court : 

"It seems to be settled by the English authorities that judges, counsel, par- 
ties, and witnesses are absolutely exempted from liability to an action for 
defamatory words published in the courte of judicial proceedings. [Oiting 
cases.] The same doctrine is generally held in the American courts, with 
the qualification as to parties, counsel, and witnesses, that, in order to be 
privileged, their statements made in the course of an action must be perti- 
nent and material to the case. [Citing cases.] We assume, therefore, for 
the purposes of this case, that the plaintiff cannot maintain an action against 
the witnesses in the suit in lowa for their defamatory statements, though 
they were false." ., 

The suit of Rice v. Coolidge was not against the witnesses, hence 
it was not necessary for the court to announce its doctrine, as, for 
the purposes of that case, assuming the witnesses were not liable, it 
did not follow that the défendants were not liable. In White v. 
Nicholls, 3 How. 266, the suprême court settle the question for this 
court thus: 

"The investigation has conducted us to the following conclusions, which we 
propound as the law applicable thereto: (1) That every publication, either 
by writing, printing, or pictures, which charges upon or imputes to any. person 
that which renders him liable to punishment, or which is calculated to make 
him infamous or odious or ridiculous, is prima facie a libel, and implies malice 
in the author and publisher toward the person concerning whom such publica- 
tion is made. Propf of malice, therefore, in the cases just described, can 
never be required of the party complaining beyond the proof of the publica- 
tion itself. Justification, excuse, or exténuation, if either can be shown, must 
proceed from the défendant. (2) That the description of cases recognized as 
privileged communications must be understood as exceptions to this rule, 
and as being founded upon some apparently recognized obligation or motive, 
légal, moral, or social, which may fairly be presumed to hâve led to the pub- 
lication; and, therefore, prima facie relieves it from that just implication 
from which the gênerai rule of the law is deduced. The rule of évidence, as 
to such cases, is accordingly so far changea as to impose it on the plaintiff 
to remove those presumptions flowing from the seeming obligations and sit- 
uations of the parties, and to require of him to bring home to the défendant 
the existence of malice as to the true motive of his conduct. Beyond this 
extent no presumption can be permitted to operate, much less be made to 
sanctlfy the indulgence of malice, however wicked, however express, under 
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the protection of légal forms. We conclude, then, that malice may be proved, 
though alleged to hâve existed in the proceedings before a court or législative 
body or any other tribunal that may hâve been the appropriate authority for 
redressing the grievance represented to it; and that proof of express malice 
in any written publication, pétition, or proceeding addressed to such tribunal 
will render that publication, pétition, or proceeding libelous in its character, 
and actionable, and will subject the author and publisher thereof to ail the 
conséquences of libel. And we think that, in every case of a proceeding like 
those just enumerated, falsehood and the absence of probable cause will 
amount to proof of malice." 

It thus appears that the privilège is not absolute, that the action for 
such a libel will not be rejected, but the plaintiff will hâve to show 
that the matter laid as libelous was false, and was published mali- 
ciously, and without probable cause. If the words complained of 
are such as impute crime to the plaintiff, and therefore, if spoken 
elsewhere than in the course of judicial proceedings, would import 
malice, and be actionable in themselves, requiring only proof of publi- 
cation, yet, if they are applicable, and pertinent to the subject of the 
inquiry, they are not thereby rendered absolutely privileged, but are 
only privileged so far as to put on the plaintiff in the action for the 
libel the burden of showing that they were false, and were uttered 
out of malice, and without probable cause. If the words were not 
pertinent and material, they would be stricken out at the cost of the 
pleader on motion as impertinent and scandalous. If not subject to 
be thus summarily dealt with, because pertinent and material to the 
issue in the suit, it seems clear that a détermination of that suit 
against the défendant would conclusively establish as to him the 
existence of probable cause. If it is suggested that in the original 
suit this issue may be involved with many other issues between the 
libeler and the défendant or between the libeler and other associated 
défendants, so as to protract that litigation to a great length, like the 
celebrated suit of Mrs. Myra Clark Gaines, which outlived two généra- 
tions, and survived ail of the original actors in it except the indomita- 
ble little woman who was the plaintiff, it may be answered : What 
if her original pleading had contained libelous matter, chargea 
against one of the défendants, pertineût and material to the issues 
with that défendant in connection with which it was used; would 
she, the libeler, hâve ground of complaint that the défendants were 
not permitted to or did not sue her thereon until the close of her 50 
years' struggle to establish their truth? Ali of her time and means 
and énergies were being taxed to their uttermost to establish at least 
probable cause for her averments. With more apparent plausibility 
it might be argued that it was a déniai of justice to the libeled de- 
fendant to hâve to wait so long for his cause of action to mature. As 
already suggested, if the libelous matter was impertinent, the de- 
fendant had the right to hâve it stricken out on motion, and thus 
obtain judgment in his f avor thereon ; but the plaintiff would not be 
heard to say that he should set the statute of limitation running in 
her favor when she could, on her own motion, hâve the matter strick- 
en out if she chose to abandon it. 

Without further considération of analogies which appear to us 
to be so close as to lose their character of analogies and become 
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identical, we conclude that every reason which has been advanced or 
which we can perceive for holding that a cause of action for malicious 
prosecution does not exist until the malicious prosecution is terminat- 
ed in favor of the défendant, applies with equal force to a suit by 
the défendant for libel founded on publications made in the course of 
the judicial proceeding in the flrst suit. It follows that the circuit 
court erred in sustaining the defendant's demurrer suggesting the 
limitation of one year. It is ordered that the judgment of the circuit 
court be reversed, and the case remanded, with directions to that 
court to overrule the demurrer setting up prescription, and award the 
plaintiff a venire. 

PAEDEE, Circuit Judge, dissenting. 



LUDTKB et al. v. HERTZOG et al. 

(Circuit Court of Appeals, Fifth Circuit. January 7, 1896.) 

No. 425. 

1. Evidence — Best and Secondary — Substantive Fact. 

Upon the trial of an issue involving the identity of a person to whom 
a Texas land certiflcate had been issued under the name of J. L., for 
services rendered in the Texan war of Independence, a commissioner of 
the land office was called, and testified that, while the name of .1. L. ap- 
peared on the muster roll of a certain company in the Texan army, the 
bounty warrant for the same term which J. L. served was issued to 
3. C. L., the latter being the true name of the person claimed by one of 
the parties to be the J. L. to whom the land certiflcate was issued. Held, 
that such évidence was neither immaterial, nor secondary, nor a conclu- 
sion of the wltness, but a substantive fact, which the witness' connec- 
tion with the records enabled him to show. 

2. Evidence— Impeaching Witness— Oontradictory Statements. 

Upon the trial of the same issue, a witness, having testined to certain 
facts as to the résidence and occupation of one J. G. W. L., tending to show 
that he was the person to whom the land certiflcate was issued, was 
asked, on cross-examination, if it was not the fact that J. G. W. L. had 
resided at a différent place, and if the witness had not so informed one 
B. at a certain time and placé, to which the witness replied in the néga- 
tive. B. and another person afterwards testified that the witness had 
made the statements referred to. Held, that such testimony was material, 
and that the foundation laid for it was suflicient. 
8. Evidence — Testing Recoiaection — Historical Fact. 

Evidence of a person, familiar with the particular department of his- 
tory, as to the date of a historical fact, of which the court will take judi- 
cial notice, may be received for the purpose of testing the recollection of 
another witness who has testified to various facts and dates, material to 
the pending issue, some of which were tixed by the date of such histor- 
ical fact. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 
M. L. Morris and W. M. Crow, for plaintiffs in error. 
A. T. Watts and W. S. Simkins, for défendants in error. 

Before PARDEE and McCOEMICK, Circuit Judges, and BOAR 
MAN, District Judge. 
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McCORMICK, Circuit Judge. This is an action of trespass to 
try title to one-third of a league of land described in the pleadings. 
The land was granted by the state of Texas to one Julius Lecomte by 
patent dated May 31, 1859, based on due location and survey, under 
the following certificate: 

"No. 2. County of Harrisburg. Kepublic of Texas. 

"Ulass 2. 
"This is to certify that Julius Lecomte has appeared before us, the board 
of land commissioners, for the county aforesaid, and proved according to 
law that he arrived in this republic subséquent to the déclaration of inde- 
pendence, and previous to the flrst day of August, 1836, and that he is a single 
man, and, having received an honorable discharge, is entitled to one-third of a 
league of land, to be surveyed after the lst day of August, 1838. 
"Uiven under uay hand, at Houston, the 24th day of February, 1838. 

"JM. O. Dobie, Président. 
"Win. T. Harris, 
"Thos. W. Ward, 
"Associate Commissioners." 

Atala Hertzog, Elcey Breda, Laure Grenaux, and Eliza Prud- 
homme, citizens of Louisiana, are the heirs of one Julius Lecomte, 
and, as such heirs, bring this action, alleging that he was the person 
to whom the foregoing certificate issued. They offered évidence 
tending to prove their allégations. The verdict and judgment went 
against them in the circuit court, and they hâve not sued out a writ of 
error. 

The intervener Bosina Ludtke, a citizen of Texas, is the heir of one 
Julius George Washington Lecomte, who, she allèges, was the person 
to whom the certificate issued, and, as such heir, she claims title to 
the land. The défendants are citizens of Texas. They plead the 
gênerai issue and limitations. The material issue is the identity of 
the person named in the certificate. The évidence offered by the 
intervener tends to prove her claim. The évidence offered by the de- 
fendants tends to contradict the évidence offered by her, and to 
defeat her claim, and to show that one Julius Camille Lecomte, who 
was for a number of years résident in Harris county, Tex., was the 
person to whom the certificate issued. The trial resulted in a verdict 
and judgment for the défendants, and the interveners, said Eosina 
Ludtke, joined by her husband, August Ludtke, brought this writ 
of error. Thirteen errors are assigned. The first six of thèse relate 
to rulinge of the trial court in admitting certain évidence over objec- 
tion of interveners, and in sustaining objection to certain évidence 
offered by them. 

This testimony of the witness McGaughey, commissioner of the 
land office, to which interveners objected, was properly admitted: 

"In fact, while the name of Julius Lecomte appears on the muster roll of 
Oapt. Duroeher's Company A, First Régiment of Artillery, commanded by 
Col. J. C. Neill, the bounty warrant for 640 acres was issued to J. C. Lecomte 
for the same terni of service that the muster roll shows Julius Lecomte to 
hâve served." 

On the issue of identity, and in view of the state of ail the other 
proof, it was not immaterial. It is not secondary évidence, or a 
mère conclusion of the witness, but is a substantive fact, which the 
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witness' relation to the archives in the land office and his examina- 
tion thereof, with the view to answering the interrogatoires pro- 
pounded to him, enabled Lim to show. There was no error in admit- 
ting the copies of records in the comptroller's and in the commis- 
sioner's offices in référence to the purchase by Julius Lecomte of the 
lot on Galveston Island. 

The objection to the évidence of the witness Brown as to a his- 
torical fact was not well taken. The fact in question was a matter 
of .public history, of which the court had judicial knowledge, and 
the judge of the court did not err in permitting one so conversant 
with Texas history as Lhis witness is known to hâve been to testi- 
fy as to the time when Dr. Branch T. Archer returned from his 
public mission to the United States, in 1836. The office of this testi- 
mony was to test the recollection and memory of the witness, Green, a 
colored man, who had been a body servant of Dr. Archer, and who had 
testified in this case that he "first came to Texas with Dr. Branch T. 
Archer, who was a surgeon of Thomas Jefferson Green's brigade, 
which came on the same steamer with me. After I landed in Texas, 
about April 27, 1836, 1 left Velasco, Texas, and went to New Orléans, 
on the steamer Rights of Man. About May 6th or 7th I left New 
Orléans to return to Texas, and landed at Velasco about four days 
thereafter." Thèse dates, and the date (25th of June) given by wit- 
ness Brown, being ail within the time between.the 2d of March, when 
independence was declared, and August 1, 1836, when the war for 
independence was pràctically closed, — the time in which immigrants 
arriving and taking service were made the subjects of this spécial 
bounty, — the différence as to the dates was wholly immaterial, ex- 
cept as it might test the veracity or the memory of the witness Green. 
He was, at the most, only 14 years old in April, 1836. His testimony 
was taken by déposition after the lapse of nearly 60 years, and the 
common sensé and common expérience alike of courts and common 
people warrant and require that the memory of a witness testifying 
under such circumstances should be tested by ail reasonable means 
within the reach of the inquirers. 

The witness Green al so testified: 

"I knew a man by the name of Julius Lecomte. I first met him at Co- 
lumbia, Texas, in May, 1836. He was with an artiilery company. After 
the war, I next met him about 1837, at Harrisburg, Texas, and was intimate 
with him until 1854, and often durtng that time worked with him on boats 
on Buffalo Bayou. His full name was Julius George Washington Lecomte. 
In January or February, 1854. he married a German girl at Harrisburg. I 
saw him last in Galveston, in 1854, shortly after his marriage. I then left 
the state, and on my return, in May, 1857, I heard he was dead." 

The défendants asked this witness: 

fis it not a fact that the Lecomte of whom you testify lived in or near 
Corpus Christi in the years 1837, 1838, and 1839, with Wilson, on the stock 
farm of Kennedy, and did you not so state to O. P. Boles at the Capitol Hôtel, 
in Houston, on January 8, 1895 ï" 

— To which the witness answered: 

"I made no sueh Statement to any one, but I did state that Lecomte and 
Wilson spent one season on the ranch of H. L. Kennedy, during the yellow 
feyer at Houston, in. 1840 or 1841, for three os four months of the latter part 
of the summer." 
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On the trial the court admitted, over the objection of interveners, 
the testimony of R. S. Nebbitt and C. P. Bâtes that at the Capitol 
Hôtel, in Houston, Tex., on January 8, 1895, James Green had told 
each of them that in the years 1837, 1838, and 1839 Julius George W. 
Lecomte and John T. Wilson lived on the Kinney ranch, near Corpus 
Christi, Tex. This testimony was material, and, if it was necessary 
to lay a predicate for its introduction, we are of opinion that the 
predicate laid was sufflcient. 

We do not deem it profitable to notice separately the other spécifi- 
cations of error embraced in the assignment. None of them point out 
any error requiring the reversai of the case. The judgment of the 
circuit court is affirmed. 



GERMANIA BANK OF NEW YORK v. LA FOLLETTE et al. 

(Circuit Court, S. D. New York. December 28, 1895.) 

Bills and Notes — Défenses— Bona Fidb Holdeb. 

One L. made a note, and delivered It to the payée, upon an express 
agreement that it should be sold and discounted by the payée for cash, 
which should be paid over to L. Instead of so doing, the payée diverted 
the note; which passed through the hands of several parties, who had 
notice of the diversion, and who severally indorsed the note. The last 
of thèse parties, the D. Co., had the note discounted at its bank, which 
had no notice of the diversion, and received and used the proceeds. The 
note not being paid, the bank, at the request of the D. Co., sued the maker 
and ail the indorsers except the L>. Co. Ueld, that the fact that the bank 
had discounted the note solely in reliance on the crédit of the D. Co., 
and that it had omitted to sue that company, in reliance upon the com- 
pany's paying the note, if not collected from the maker or prior indorsers, 
tnough it enabled the D. Co. to obtain an unfair advantage, was not a 
défense to the action. 

This is an action on a promissory note against Harvey M. La Fol- 
lette, as maker, and the New England Milling & Manufacturing Com- 
pany, United States Oil & Tallow Company, and Edward Records, 
as indorsers. Issue was joined by La Follette only, and, upon stipu- 
lation duly filed, the case was tried by the court without a jury. 

George E. Mott, for plaintiff. 

David W. Armstrong and F. R. Kellogg, for défendants. 

LACOMBE, Circuit Judge. La Follette, on August 10, 1894, made 
his promissory note, in writing, dated on that day, whereby, for 
value received, he promised to pay to the order of the New England 
Milling & Manufacturing Company, five mouths thereafter, at No. 
54 Wall street, in the city of New York, the sum of ?5,000. This 
note he delivered to said company, through its président, the de- 
fendant Records, upon an express agreement and understanding 
that the same was to be sold and discounted by said company for 
cash only, and the proceeds thereof paid over and accounted for to 
La Follette. The note was fraudulently and wrongfully diverted 
from this purpose by the holder, and, without any valuable con- 
sidération passing to La Follette, was transferred by indorsement 
v. 72F.no. 2— 10 
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succéssively to the United States Oil & Tallow Company, of which 
Records was président, thence to Records himself, and by him to the 
Delavergne Refrigerating Company, in payment of a prior indebted- 
ness. Ail thèse persons had notice that the note was being diverted. 
Prior to maturity the note was offered for discount or sale to the 
plaintiff by the Delavergne Company, and was discounted, the pro- 
ceeds placed to the crédit of the Delavergne Company, and subse- 
quently drawn out of the bank, before maturity of the note. The 
évidence leaves no doubt that, so far as the bank was concerned, 
this discount or purchase of the note was bona âde. It paid full 
value for it, and had no notice of its diversion, or of any equities exist- 
ing in favor of the maker. The fact that the bank bought the note with- 
out knowing anything of La Follette, or making any inquiries as to 
his financial standing, relying solely on the solvency of its customer, 
the Delavergne Company, is immaterial. If it was satisfied that its 
customer was perfectly good for the amount advanced, that cus- 
tomer's indorsement enabling the bank to recover from the Com- 
pany if the maker defaulted, it was under no obligation to investi- 
gate as to the other names on the note. And when it bought the 
note it bought it out and out, with the right to enforce it against any 
or ail of the persons liable upon it, whether as maker or indorsers. 

The note was not paid at maturity. It was held in the bank for 
a few days, and then sent to its attorneys, with instructions to be- 
gin this suit, to which ail parties to the note are made défendants, 
except the Delavergne Company. This was done by the bank offi- 
cers at the spécial instance and request of the company. The Com- 
pany has not secured the bank, otherwise than by its original in- 
dorsement of the note, nor has it even agreed to keep its bank ac- 
count good for $5,000 during the pendency of this suit. The bank 
offlcers, however, are satisfied that the company is entirely solvent, 
and that, if they fail to collect the amount of the note and interest 
in this action, they will be able to obtain it from the company, and 
do not expect to be put to any expense for costs or lawyer's fées in 
the event of failure, as the customer whom they are thus accommo- 
dating will undoubtedly reimburse them. It is upon thèse facts 
that défendant relies, but they do not constitute a défense to this 
action. The bank, as bona fide owner of the note, had the right to 
choose whom it would sue. It does not lose the right so to choose 
because the motives which induce it to make such choice may be 
reprèhensible. No doubt, the arrangement whereby its customer 
is secured an unfair advantage through the instrumentality of the 
bank, which such customer could not hâve obtained without its sub- 
servient action, was a mean and iniquitous transaction; but this ac- 
tion is brought on the law side of the court, and must be deter- 
mined as principle and authority require. Judgnient for plaintiff. 



UNION SWITCH & SIGNAL CO. V. JOHNSON. 147 

UNION SWITCH & SIGNAL CO. v. JOHNSON. 

JOHNSON v. UNION SWITCH & SIGNAL CO. 

(Circuit Court of Appeals, Third Circuit. February 4, 1896.) 

Nos. 36 and 37. 

1. Res Judicata — Contracts — Independbnt Stipulations. 

An inventor and owner of patents made a contract with a corporation, 
containing, in separate clauses, the following provisions, among others: 
That ne sliould be appointed gênerai manager of the company at a fixed 
salary; that he should grant to it the exclusive use of his inventions, 
for which he was to be paid license fées of $3,000 a year; that, in case 
the contract were terminated, the company should hâve a license to use 
ail of the inventions theretofore used, on paying therefor $6,500 a year. 
The contract was to continue ten years, subject to termination by either 
party, by giving one year's notice in writing. After operating under the 
contract for something more than a year, until the latter part of 1887. 
it was then mutually agreed (as evidenced by letters in writing) that "the 
présent contract" should he terminated on July 1, 1888. But, on March 
1, 1888, the company peremptorily discharged the inventor from its serv- 
ice. Held, that the several clauses of the contract contained independent 
agreements, and that a recovery of damages for breach of the contract 
of service was no bar to a subséquent action for license fées at the rate 
of $3,000 per annum up to July 1, 1888. 

2. Termination of Contract. 

The agreement to termina te the contract on July 1, 18S8, embraced the 
whole contract, so that, even if the company continuée; to use the inven- 
tions after that time, it was not liable for license fées at the rate of 
$6,500; but the only remedy against it was a suit for infringement. 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

S. Schoyer, Jr., for Uniok Switch & Signal Co. 
George W. Miller, for Georgina M. Johnson. 

Before DALLAS, Circuit Judge, and BUTLER and WALES, Dis- 
trict Judges 

WALES, District Judge. This was an action brought by 
Charles R. Johnson, in his lifetime, against the Union Switch & 
Signal Company to recover the amount of certain moneys alleged 
to be due to him under the terms of a written contract which had 
been executed by the parties on the 20th of September, 1S86. The 
action was begun on the 19th of April, 1893. On November 13, 
1893, on suggestion of the death of the plaintiff, Georgina M. John- 
son, the executrix of his last will and testament, was substituted as 
plaintiff on the record and the cause continued. The clauses of 
the contract which are involved in the présent controversy are as 
follows: 

"First. Said Charles R. Johnson is hereby appointed gênerai manager of the 
said company. He shall hâve an equal voice with the vice président in ail 
matters relating to the détails of the company's business; and, in case of 
disagreement between him and the vice président, the matter in dispute shall 
be submitted to the président or board of directors for iinal and conclusive 
décision. 
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"Second. As gênerai manager of said corupany, said Johnson shall receive 
pay at the rate of flve thousand dollars per year, exclusive of traveling ex- 
penses, which are (as In the case of other officiais) to be considered as a part 
of the expenses of the opération of the company. 

"Third. Said Charles R. Johnson hereby grants, sells, and conveys to the 
said company the exclusive right, except as hereinafter provided, to the use 
of ail the inventions that he (the said Johnson) now has relating to the signal 
business, or that he may hereafter make or acquire, and also the right to use 
the présent inventions of Mr. Henry Johnson relating to signais and switches, 
and any other which he may hereafter make, or may hereafter so acquire. 

"Fourth. Said company hereby covenants and agrées to pay, for the use of 
said inventions, the sum of three thousand dollars per annum, settlements 
to be made quarterly." 

"Sixth. Said company further hereby agrées to pay to said Charles K. 
Johnson, in addition to the aforesaid compensation for patents and salary, a 
sum equal to ten per cent, of the net profits of the company, after having 
provided for ail the expenses of the opération of the company; but, in reckon- 
ing thèse expenses, it is understood that the interest charge for the com- 
pany's bonded and présent floating debt shall not in any case exceed nine 
thousand dollars per year, nor shall the salaries of the other officers be in- 
creased without the consent of the said party of the second part. 

"Sevehth.lt is mutually agreed that tbis ' contract shall continue for a 
period of ten years, subject to termination by either party, however, by one 
year's notice, in writing, to the other party at any time after the second year, 
or by the death of Charles R. Johnson, or his permanent inability to perform 
his duties as gênerai manager. 

"Eighth. It is further mutually covenanted and agreed that, in the event 
of the termination of this agreement, the said company, by reason of the ex- 
penditures that shall hâve been made during the continuante of this agree- 
ment, shall hâve a license, not exclusive, to use ail the inventions that may 
hâve been used in carrying on the business of the company, on the payment 
of sixty-flve hundred dollars per year, said sum to be paid quarterly, and 
shall be entitled to purchase from the said Charles R. Johnson, or his ex- 
ecutors, the exclusive right to use ail the inventions upon as favorable ternis 
as he or his executors may be willing to grant to any other parties." 

Charles E. Johnson had been in the employnient of the défendant 
company prior to the 20th of Septeinber, 1886, and it was stipulated 
in the contract that the payrnents under it should date from July 1, 
1886. No change was made in the terms of the contract, and both 
parties continued to act under it until on or about the lst of Janu- 
ary, 1888, when, after several letters had passed between Charles 
R. Johnson and the président of the défendant company in référ- 
ence to some new arrangement, it was finally agreed by them that 
the contract should cease and détermine on July 1, 1888. This 
action on the part of the président was ratified by the directors of 
the company, and notice of the fact given to Mr. Johnson. On the 
lst of March, 1888, the défendant peremptorily dismissed the plain- 
tiff's décèdent from its serYice, on the ground of his alleged un- 
faithfulness to its interests. 

In his statement of demand, the plaintiff's décèdent claimed — 
First, that under the fourth clause of the contract there was due 
to him, on the lst day of July, 1888, the sum of $1,500 for license 
fées for the six months ending June 30, 1888, being two quarters' 
dues, at the rate of $3,000 per year; and, secondly, that by virtue 
of the eighth clause of the contract, the défendant, having contin- 
ued, after the lst day of July, 1888, to exercise the license to use 
the inventions mentioned in the contract, and to make, use, and sell 
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appli&nces thereunder, there were justly due to him 19 quarterly 
payments of royalties or license fées, of $1,625 each, from the lst 
day of July, 1888, to April 1, 1893, with interest on each payaient 
from the time it fell due. 

The circuit court directed the jury to render a verdict for the first, 
and to disallow the second, claim of the plaintiff. Both parties hâve 
flled exceptions to the charge of the court. 

1. At the trial toelow the défendant company produced an exempli- 
fled copy of the record of the proceedings had in an action inthesuper- 
ior court of the city of New York, brought by Charles R. Johnson 
against the Union Switch & Signal Company, and which terminated in 
a judgment for the plaintiff in the action for the sum of $4,155.67, 
which was fully paid and satisfied by the défendant. This judgment 
having been obtained for a breach of the contract of September 20, 
1886, the defendant's counsel requested the circuit court to instruct 
the jury that it was a bar to the recovery by the plaintiff in the prés- 
ent action, of any sum of money now claimed under the fourth clause 
of the agreement; and the refusai of the court to so charge is assigned 
for error. The position of the défendant company is that the judg- 
ment obtained in the New York court was in full satisfaction and 
discharge of ail claims and demands growing out of the fourth clause. 
An inspection of the record shows that the complaint in the New York 
action originally embraced two causes of action, — the first one being 
for royalties or license fées alleged to be due under the fourth clause 
of the contract, from the lst of January to the lst of March, 1888 ; 
and the second one being for damage for a breach of the contract 
by the wrongful discharge of Johnson. At the trial of the New York 
case the plaintiff was compelled by the court, on motion of the de- 
fendant's counsel, to elect which cause of action he would prosecute, 
and he chose to proceed with the second one. Thèse royalties were 
not claimed or recovered in that action, and they hâve never been 
paid. The contract of September 20, 1886, contained several inde- 
pendent agreements, and the breach of one of theni did not constitute 
a breach of ail. The discharge of Mr. Johnson from the service of 
the company did not necessarily constitute a breach of the stipula- 
tion to pay royalties mentioned in the fourth clause, which remained 
in force until July 1, 1888, when the whole contract was to terminate 
by the agreement of the parties. Whether Mr. Johnson had or had 
not remained in the service of the défendant until July 1, 1888, he 
would still hâve been entitled to receive payment of the royalties 
until that date. The royalties were analogous to rent accruing and 
falling due at the end of a fixed term, and ît is not denied that 
the company continued to use the patented inventions during the 
two quarters sued for. The services of Mr. Johnson had been dis- 
pensed with on March 1, 1888, but the contract in other respects re- 
mained in force until the lst of July, 1888. The judgment in the 
New York case was for damages sustained by the wrongful dis- 
charge of Mr. Johnson from the employment of the company, and in 
no manner affected the payment of the royalties mentioned in the 
fourth clause, which, at the date of his discharge, were not due. 
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On this point the learned judge of the circuit court, in his charge to 
the jury, said: 

"From an examination of the record in the New ïork case, I am of opinion 
that thèse royalties were not claimed or recoverable in that suit under the 
second cause of action, upon which the verdict and judgment were based." 

And in this instruction there was no error. 

2. The other cause of action in the présent suit relates to thelicense 
dues which are claimed under the eighth clause of the contract of 
September 20, 1886. In the statement of claim it is alleged: 

"That, prior to said lst of March, 1888, and in about the month of January, 
1888, it had been agreed by and between the plaintiff and the défendant that 
the contract hereinbefore set forth should be and become and be consid- 
ered as duly terminated on the 30th day of June, 1888, without any written 
notice or other notice, and that plaintift's connection with defendant's busi- 
ness should cease at that time the same as if a notice of one year had been 
given under and according to the provisions of the seventh clause of said 
contract, and that from and after said lst of July, 1888, the license to use 
the inventions specified should continue as provided in the eighth clause of 
said contract, and défendant should thereafter pay 9aid license dues, as pro- 
vided in the eighth clause of said contract, quarterly, at the rate of six thou- 
sand five hundred dollars ($6,500.00) per year." 

No évidence was produced at the trial to establish this averment, 
and no such expressed agreement was proved, nor was any évidence 
offered from which it could be implied. The proof that the parties 
agreed to terminate the contract was f urnished by the correspondence 
between Mr. Johnson and the président of the company. Under date 
of November 25, 1887, Mr. Johnson wrote to the président: 

"Dear Sir: Eeplying to your favor of the 24th inst, you are right in sup- 
posing that I should prefer to hâve the présent contract terminate not la ter 
than the lst day of July next, and we will hâve it so mutually understood 
unless other arrangements are inade." 

To this Mr. Westinghouse, the président, replied, on the 29th of 
November, 1887: 

"Dear Sir: I am in receipt of your letters of the 24th and 25th. According 
to the letter of the 25th, we are agreed that your présent contract with the 
company shall terminate the lst of July next." 

In January, 1888, as already stated, the board of directors of the 
company ratifled the action of its président in consenting to the ter- 
mination of the contract, and Mr. Johnson was notifled of the fa et 
The circuit court held that this correspondence, together with the 
subséquent ratification by the board of directors, reseinded the con- 
tract, in toto, from and after the lst of July, 1888, and further, that 
the eighth clause of the contract — 

"Did not impose a liability upon the défendant company on the termination 
of that contract, but merely gave the défendant the right to secure a license 
to use the Johnson patents, if it elected to take a license. » * * The agree- 
ment of the parties, as embodied in their correspondence, is simply that the 
agreement of September, 1886, should terminate on the lst of July, 1888. No 
license was ever taken by the défendant company from Johnson." 

Further on in the charge the court said : 

"There is évidence in this case tending to show that, after the lst of July, 
1888, and running through the balance or that year, some use was made by 
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the défendant company of some of the Johnson patented déviées. There la 
no évidence, however, that any of the devices were manufactured by the de- 
fendant after the lst of Marcb, 188K, and such user as was made by the de- 
fendant, after that date, of any of thèse Johnson devices was of articles that 
had been manufactured while Charles K. Johnson was manager of the con- 
cern, and had gone into the stock of the company. In certain instances, some 
minor parts were made by the défendant company to put the old manufac- 
tured devices into complète and opéra tive woruing order; but substantially 
ail the Johnson devices which tbe company used after March 1, 1888, were 
taken out of the old stock of the concern. The company claims that it had 
a right so to use thèse articles. Whether the company had such a right it is 
not necessary for us now to décide. If that use was not rightful, the défend- 
ant company is answerable to the plamtîff in an action for the infringëment 
of.the patents; but damages for such infringëment are not recoverable In 
this action." 

The several assignments of error which hâve been filed by the plain- 
tiff belowmay be found in the following objections to the charge of the 
court : Finding (1) that there was a rescission of the contract, in toto, 
on the 30th of June, 1888; (2) that clause 8 gave to the défendant 
inerely an option to hâve a license upon the termination of the con- 
tract; (3) that the question of fa et whether the défendant had exer- 
cised the option should hâve been left to the jury; (4) that the inten- 
tion of the parties in agreeing to terminate the contract on the 30th of 
June, 1888, should hâve been left to the jury. It is claimed on the 
part of the plaintiff that the agreement to terminate the contract was 
intended to be, and was, in légal effect, the same as if the written 
notice had been given, as provided for in the seventh clause, and that, 
consequently, under the provisions of the eighth clause, the défend- 
ant was bound to pay the license fee from and after the 30th of June, 
1888, at the rate of $6,500 per year. It is also contended by the plain- 
tiff that the original contract provided for just the case shown, and 
that, upon a total or absolute termination, without any further agree- 
ment, the eighth clause would come into opération. 

The intention of the parties and the meaning of the agreement to 
put an end to their former contract are to be gathered from the cor- 
respondence which was had between the plaintiff's décèdent and the 
président of the défendant company; and from this it is plainly évi- 
dent that their purpose was to annul the contract entirely. That 
they had the power to do this cannot be disputed. It would be a novel 
doctrine to hold that the parties to a contract, where the interests of 
third persons are not concerned, are incompétent to alter or rescind 
it. It was in reply to Mr. Johnson's proposai that Mr. Westinghouse 
wrote : "We are agreed that your présent contract with the company 
shall terminate not later than lst of July next," — thus making a new 
agreement, which would repeal the old contract on a future day, and 
release both parties from the terms of the latter. This was the only 
évidence before the court in référence to this particular matter, and 
there was no error in the refusai to leave the question of intention to 
the jury. 

The construction which was given to the eighth clause was that it 
did not impose upon the défendant company the burden of the speci- 
fied royalties unless it elected to take a license. The same interpre- 
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tation had been placed upon this clause by the court of appeals ot 
the state of New York, in Johnson v. Signal Co., 129 N. Y. 653, 29 N. 
E. 964. If this construction be the true one, and we see no reason 
to doubt its correctness, the termination of the contract according to 
the manner provided for in the seventh section could hâve made no 
différence in the liability of the défendant. The right to take a 
license would hâve remained an optional one in any event. 

It was insisted upon that the jury should hâve been permitted to 
détermine whether the défendant had exercised the option of using 
any of the Johnson inventions after the 30th of June, 1888. The cir- 
cuit court very properly refused this request. The voluntary agree- 
ment to terminate the contract of September 20, 1886, wiped out the 
whole of it, including the optional clause; and, if the défendant com- 
pany had, after the date fixed for the termination, used the inven- 
tions, it would not hâve been liable under the terms of a contract 
which no longer existed, but perhaps might be subjected to suits for 
infringement. 

We hâve found no errors in the record, and the judgment of the 
circuit court is therefqre affirmed. 



TEXAS & P. RY. CO. v. SPRADLING. 

(Circuit Court of Appeals, Fifth Circuit. January 21, 1896.) 

1. Négligence— Pleading and Pkoo:f. 

Upon the trial of an action against a railroad company for personal 
injuries caused by collision of a train with plaintiff at a crossing, the 
négligence alleged being a failure to give the signais required by law, 
together with gênerai allégations of careless and rapid approach to the 
crossing, it is not error to admit évidence, developed on the trial from de- 
fendant's witnesses, and showing that the engineer and fireman saw plain- 
tiff approaching the crossing in time to hâve avoided the injury, such facts 
having been previously unknown to the plaintiff, nor to charge the jury 
that if they believed that the defendant's employés saw the plaintiff in 
time to avoid the injury, and did not avoid it, the défendant was guilty 
of négligence; the charge having elsewhere fairly submitted the question 
of négligence resulting from failure to give the signais. 

3. RAILROADS— SlGNALS AT CeOSSINGS. 

The statute relating to signais at railway crossings provided that every 
locomotive should hâve a bell or a whistie; that the whistle should be 
blown or the bell rung at ieast 80 rods from a crossing; and that such 
bell should be kept ringing until the engine crossed the public road or 
stopped. The court charged the jury that the statute provided that the 
. whistle should be blown or the bell rung at least 80 rods from a cross- 
ing, and be kept ringing or blowing until the engine crossed the road or 
stopped. Beld no error. 

8. Same— Reciprocal Ddties. 

The court instructed the jury that a person attempting to cross a rail- 
road tracfe has a right to expect that the railroad will give the signais 
required by law, and if he is without fault, and the neglect of the railroad 
results in his injury, he can recover, and declined to instruct the jury 
that neither plaintiff nor défendant had a right to rely upon the other's 
exercising the care required by law, but it was the. duty of each to use 
the care which a person of ordinary prudence would use. Held no error. 



TEXAS & P. KY. CO. V. SPRADLING. 153 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

Mrs. Clara Spradling brought an action in the judicial district court of Dallas 
county, Tex., against the Texas & Pacitic Railway Company, for personal in- 
juries sustained by the alleged négligence of the employés of the défendant 
company. The cause was removed to the circuit court of the United States 
for the Northern district of Texas; whereupon the plaintiff tiled an amended 
pétition, wlth the following features: She claimed damages in the amount 
of $15,000. She alleged that she was a citizen of Texas; that the railroad 
of the défendant intersected the public highway from Dallas to Kaufman, 
about five miles east of Dallas, at a public crossing maintained and recog- 
nized by the défendant. On the 15m ùay of November, 1892, the plaintiff, 
with "Dock" Brock and a child named Jessie Rogers, was going aloug the 
Dallas aad Kaufman Road in a two-horse wagon. They were going from 
Dallas to the home of the plaintiff. It is alleged that the plaintiff. with 
proper caution, attempted to cross the railway track of the défendant at the 
crossing above named; but, before she could do so, a westward-bound pas- 
senger train of the défendant struck the vehicle. This was totally demol- 
ished, and the plaintiff was thrown violently to the ground, and greatly 
bruised, injured, and shocked. This crossing, on account of the topography 
of the surrounding country and the conditions and grades of the public road 
and railroad, is described as dangerous and unsafe. This was well known, 
the pétition states, to the défendant, for often theretofore at that crossing 
the trains had collided witn and injured divers and numerous vehicles and 
persons. On the occasion when the plaintnï was injured, it is further stated 
that the employés in charge of the train rang no bell, and blew no whistle, 
"but negligently and carelessly and at a very rapid rate approached the cross- 
ing, without giving a warning signal of any kind whatever, to apprise the 
plaintiff of its approach and her danger. The plaintiff describes her injuries 
as consisting of two ribs crushed and broken od her left side, two ribs crushed 
and broken on her right side, her left arm broken below the elbow, her nose 
broken and crushed, and serious injuries, cuts, and bruises on her head and 
face, side, and hip, and serious and painful internai injuries in her side and 
chest. She suffered much pain, and was compelled to take medicine costing 
$25. Her médical attendance cost her $50, and the hire of a nurse $150. 
She is a widow, and was 40 years old at the time the pétition was filed; and 
she states that prior to her injuries she was a remarkably strong and healthy 
woman, attended to her household duties, managed and superintended her 
farm and stock, earned, by such attention and management, $500 per an- 
num, and her attention and services were well worth that sum. Since her 
injuries, she has been an invalid, confined to ber bed most of the time, and 
is wholly unable to attend either to her household duties, or to her farm and 
stock. She is dépendent upon her own exercions for support. Ali of her 
injuries are in their nature permanent, and for the rest of her life she will 
be unable to do any work of any kind for her support, because of said in- 
juries. She will be an invalid, and will require the constant attention of 
a nurse. She avers that she was guilty of no négligence or want of care 
herself, but that the négligence and carelessness of the défendant was wan- 
ton, gross, regardless of duty to the public and to the plaintiff. and she there- 
fore asks exemplary damages. Thèse are the material averments. For an- 
swer, the défendant dénies the allégations in the piaintiff s pétition, and, by 
spécial plea, contends that the plaintiiï's own négligent conduct, concurring 
with the négligence of her companion, one Dock Brock, was the immédiate 
occasion of the accident, which otherwise woincî not hâve occurred, and she 
would not hâve been injured. 

The following évidence was introduced: The plaintiff testified: "I did not 
hear the passenger traîn that struck the wagon I was in. In approaching 
the railway crossing, I heard a whistle. We were then about forty or flfty 
yards from the railroad crossing when 1 heard the whistle, and 1 had the 
wagon stopped nntil the train passed, thinking that was the only train that 
was to pass. The dirt road there is below the grade of the railroad, and 
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runs parallel with the railroad track to the crossing. After that train pass- 
ed, we Immediately drove onto the crossing, and, just as the wagon got on 
the railroad crossing, I looked around, and the train struck the hind wheels 
of the wagon. I did not hâve time to speak or think. ïhey did not ring 
a bell or blow a whistle. 1 had no knowledge of the approach of the train, 
and thought the train that had just passed was the only train to pass. * * * 
We had to go up hiil to get to the crossing. The crossing is almost right al 
the end or mouth of that eut. You cannot see an approaching train frorn 
the side of the track we were on, coming from the east out of that eut, until 
you get right on the crossing. The train that had just passed made noise, 
but this one I did not hear at ail. * * * I neard the whistle of the train 
that passed, and I had the wagon stopped berore we went on the crossing, 
and we waited Until lt passed. i did not dream of another train, and could 
not see and did not Bear the train that hit the wagon until it was just on us." 
Dock Brock was drlving. He testified that, when he and the plaintif!: were 
about 200 yards from the crossing, they heard a train coming from "the east, 
going to Dallas. They stopped within 75 yards of the crossing for about a 
minute, and waited for that train to pass. As soon as it passed, they at 
once drove upon the crossing, going at an ordinary rate of speed, when they 
happened to turn their heads to the left. and saw an engine of another train 
coming from the east, and within about 4 or 5 yards of the wagon. The witness 
stated that when he first saw the engine, the front wheels were just at the 
south rail of the track; that he struck the horse, and got the front wheels 
off the track. The train struck the hind wheels, tore them up, turned the 
wagon over, threw them out, and injured the plaintiff. The first train, whieh 
consisted of an engine and caboose, was about two minutes ahead of the 
passenger train which struck them. "I heard no noise of an approaching 
train," he States, "until it struck the wagon. I could not possibly hâve got- 
ten out of the way after I saw it. I used every effort to get the team and 
wagon off the track. I was crossing said track somewhat slowly until I saw 
said train. I then made the horses move as rapidly as I could." William 
Wilcox, the locomotive engineer, a witness for the défendant, testified that 
it was in violation of the rules of the railway company to run one train after 
another over the railroad in less than 10 minutes apart. He also stated that 
the train that struck the plaintiff 's wagon gave the usual signal for crossings. 
He was the engineer in charge of the train. He stated that the train was 
running 20 or 25 miles an hour, down grade, and it was about dark. He 
says: "We were about one hundred and fifty feet from the crossing when 
we first observed the parties on the crossing. 1 was on the right side of the 
engine, on the side the parties approacùed the crossing, and did everything 
I could to stop the train as soon as I saw them approach the crossing, not 
only for thelr safety, but my own. 1 suppose the eut is about eight hundred 
feet long." The fireman testified that he saw a two-horse wagon coming up 
on the track about 1,000 feet from tne crossing; that, when they came by 
the front of the engine, he could see the peopie; that they did not stop, but 
that the driver was whipping the horses. Bohannon, Tom Davis, and E. 
Davis, witnesses for tne plaintiff, testified that the view of the train east 
from the eut is obscured by the eut; that a traveler on the highway cannot 
see it until he gets directly on the track at the crossing. 

The jury found damages for the plaintiff in the sum of $2,250. The circuit 
court overruled a motion made by the défendant for a new trial; whereupon 
the défendant filed its bill of exceptions, with the following assignments of 
errors: (1) The court admitted, over objection of défendant, évidence tend- 
ing to show that the engineer and fireman in charge of the engine and train 
which struck the wagon in which plaintiff was riding saw the plaintiff and 
the wagon approach the crossing, and that the employés might hâve stopped 
the train thereafter in time to hâve avoided the injury, to ail of which de- 
fendant excepted, for the reason that there were no allégations in the péti- 
tion to authorize such évidence, and then and there preserved its bill of ex- 
ceptions. (2) The court, after instructing the jury correctly, as conceived by 
défendant, on the issues raised by the pleadings, gave the following charges 
hereinafter complained of by the défendant, and refused spécial charges 
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herelnafter complained of, which were tendered by défendant, as follows: 
The court charged as follows: "The statute of Texas provides that each lo- 
comotive engine sliall hâve on it a bell or steam whlstle, and the bell shall 
be rung or the whistle blown at a distance of at least eighty rods from the 
ï>lace where a railroad shall cross any road or street, and be kept ringing or 
blowing until It shall hâve crossed said road or stopped." Défendant ex- 
cepted to the saine, on the ground that the statute provides as follows: "A 
bell of at least thirty pounds' weigbt or a steam whistle shall be placed on 
each locomotive engine, ana the whistle shall be blown or the bell rung at 
a. distance of at least eighty rods ïrom the place where the railroad shall 
cross any public road or street, and that such bell shall be kept ringing until 
it shall hâve crossed such public road or stopped." (3) The court charged 
as follows: "A person attempting to cross a railroad track has the right to 
expect that the railroad will gîve the signais required by law, and if ne is 
without fault, and such negiect on the part of the railroad results in his in- 
jury, then he can recover;" and thereby committed error, to which défend- 
ant excepted, because the use ot the expression "has the right to expect" in 
connection with the words quofed, was a clear error of law, and was most 
likely misleading to the jury, in that the rights of the parties and their ob- 
ligations as to the use of a crossing are reciprocal, and call for the exercise 
of care on the part of each, in no way predicated upon the expectation that 
the other will not be négligent. (4) The court ref used to give defendant's spé- 
cial charge No. 4, as rollows: "¥ou are instructed that neither the plaintiff 
nor the défendant haa the right to rely upon each other exercising the care 
exacted by law of both in the use of the crossing, but it was the duty of 
each in the use of the crossing to use that care that a person of ordinary 
prudence would hâve used under similar circumstances."— to the refusai to 
give which charge the défendant excepted, and says the same was material 
error, in view of the charge hereinafter complained of (5) The court gave 
the following charge, requested by the plaintiff: "If the jury believe from 
the évidence that the agents, employés or servants of the défendant did see 
the plaintiff at a distance sumciently remote from the place of the accident; 
that, by the use of the means and appliances in their hands, they could hâve 
stopped the engine tney were running before reaching the crossing where 
the accident occurred, so as to hâve avoided injuring plaintiff; and further 
find that they failed to so stop said train,— then and in that event you are 
instructed that défendant is guilty of négligence, and you should find for the 
plaintiff,"— to which défendant excepted, because the same tendered an issue 
no where raised by the pleadings or justified by the évidence, and submitted 
an incorrect proposition of law, in thls: those in charge of the engine were, 
if the issue had been properly tendered, under no obligation to stop the train 
or engine until the danger of collision was apparent, and the charge contain- 
ed no such qualification. (t>) The court refused defendant's spécial charge 
No. 5, as follows: "îou are instructed that, in the considération of whether 
or not défendant was guilty of négligence, you should confine your délibéra- 
tions to the issues presented, namely, whether or not défendant failed to give 
the signais required by law and presented in the gênerai charge of the court, 
and whether such failure was the proxïmate cause of the injury. If you 
conclude that the proximate cause of the injury is to be attributed to any 
other cause than the failure to ring th'e bell or blow the whistle, or that 
plaintiff's négligence contributed thereto, you will flud for the défendant," — 
to which refusai the défendant excepted, as the said request to charge prop- 
erly limited the considération of the jury to the issues presented by the plead- 
ings. 

Alexander, Clark & Hall and T. J. Freeman, for plaintiff in error. 
Kearby, McCoy & Hudson, for défendant in error. 

Before McCORMICK, Circuit Judge, and BOABMAN and SrEER, 
District Judges. 

SPEEB, District Judge (after stating the facts as above). The 
statute of Texas by which it was intended to avoid casualties at 
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crossings where the roads of the country intersect railways pro- 
vides as follows: 

"A bell of at least thirty pounds weight, or a steain whistle shall bc placed 
on each' locomotive engine, and the bell shall be rung or whistle blown at 
the distance of at least eighty roas from the place where the railroad shall 
cross any road or street, and to be kept ringing or blowiag until it shall hâve 
crossed such road or street, or stopped." Kev. St. Tes. art. 4232. 

There was no dispute as to the fact of the accident or the ex- 
tent of the injuries sustained by the plaintiff, and the controverted 
issues were: First. Did the défendant disregard its duty as defined 
by the statute above quoted, and, indeed, the common law? And, 
secondly, did the plaintiff fail to exercise the ordinary care which 
might hâve avoided the accident? The jury determined both of 
thèse issues in favor of the plaintiff, and, unless there were, in the 
conduct of the trial, such errors on the part of the court as will 
necessarily compel a resubmission of the cause to a jury, the ver- 
dict must be sustained. The law relating generally to both of thèse 
issues has been recently discussed and defined by the suprême court 
of the United States in a valuable décision, — Eailroad Co. v. Grif- 
fith (decided November 18, 1895) 16 Sup. Ct. 105; Mr. Chief Justice 
Fuller delivering the opinion. The statute alleged to hâve been 
disregarded, the averments of négligence, and the grounds of dé- 
fense were in that case substantially the same as. in this. There 
the finding of the lower court in favor of the plaintiff was sustained. 
It is superfluous to do more than refer to the reasoning of the chief 
justice and the conclusions of the court in that case. 

The exception of the plaintiff in error, to the effect that the court 
erred in admitting évidence to show that the engineer and fireman 
saw the plaintiff with the wagon approaching the crossing, and 
that thèse employés of the défendant might then hâve stopped the 
train in time to hâve avoided the in jury, is not, in our opinion, well 
taken. , It is true that there were no averments in the pétition char- 
ging the défendant with négligence on that account, but the évi- 
dence objected to was given by the defendant's witnesses. From its 
nature it could not hâve been known to the plaintiff. The facts 
were a part of the res gestae, and were therefôre admissible, and 
were otherwise admissible under the several gênerai allégations of 
négligent, careless, and rapid approach to the crossing. 

Nor is the criticism of the charge of the court in the second as- 
signment of error important. The court instructed the jury that 
the statute provided that the bell shall be rung, or whistle blown, at 
a distance of at least 80 rods from the place where a railroad shall 
cross any road or street, and be kept ringing or blowing until it 
shall hâve crossed. The plaintiff in error points out that the true 
language is that the whistle shall be blown or the bell rung at a 
distance of at least 80 rods from the place where a railroad shall 
cross any public road or street, and that such bell shall be kept 
ringing until it shall h'ave crossed. The court merely added the 
words "or blowing" after "ringing." This inadvertence, if it be 
such, was favorable to the défendant, for it afforded the railway 
the choice of two signais where the statute only perinitted one; 



TEXAS & P. RY. CO. V. SPRADUNG. 157 

namely, the continued ringing of the bell. The jury, it seems, found 
that tlie défendant did neither. 

Exception is also taken to the instruction of the court expressed 
as follows: 

"A person attempting to cross a railroad track bns a right to expect that the 
railroad will give the signais required by law, and if he is without fault, and 
such neglect on the part of the railroad results in bis injury, then he can re- 
cover." 

This is unobjectionable. It is indeed, stated with more careful 
regard to the rights of the défendant than seems to hâve been 
thought necessary by the suprême court of Texas. In the case of 
Bailway Co. v. Graves, 59 Tex. 332, that court declared: 

"A person, in approaching a railway crossïng, has the right to expect that 
the railway company will give such signais of an approaching train as pru- 
dence and the law require; and if, relying upon this, he attempts to cross the 
track without knowledge or means of knowledge of the approach of the train, 
and is injured by reason of the failure of the employés of the railway to per- 
forai a duty prescribed by law, then he is entitled to recover." 

This is substantially the charge as complained of, save that the 
instruction of the presiding judge in this case required that the 
plaintiff herself be without fault. That was a clear indication of 
the reciprocal duty of ordinary care on the part of the plaintiff. 

The plaintiff in error further insists that the court should hâve 
given the jury the following request to charge: 

"You are instructed that neither the plaintiff nor défendant had the right 
to rely upon the other exercising the care exacted by law of both in the use 
of the crossing, but it was the duty of each, in the use of the crossing, to use 
that care that a person of ordinary prudence would hâve used under similar 
circumstances." 

This is the converse of the instruction of which complaint is made 
in the assignment of error last discussed. Since we think the instruc- 
tion there complained of was proper, it follows that this request 
was erroneous. Since both parties are charged, we think, with the 
mutual duty of keeping a careful lookout for danger, and since the 
degree of diligence to be exerted on either side is such as a prudent 
person would exercise under the circumstances of the case endeav- 
oring fairly to perform his duty, each has the right to expect that 
the other will do his duty. This language does not import that 
either is absolved from the duty of ordinary care. To illustrate, 
an engineer may perceive a person driving a wagon approaching a 
crossing. His train, let us say, is running at a high speed, to con- 
form to the requirements of the schedule for trains as prescribed 
by the company. When he gives the appropriate signal for the 
crossing, he has the right to expect that the person in control of the 
team will not drive on the track, but will stop. The engineer sure- 
ly need not stop every time he sees an approaching team. And if, 
without fault on his part, collision results, the railway company 
will not be liable for the damage. It follows that one driving the 
wagon has the right to expect that the engineer will give the signal. 
If care is taken to listen to the signal, and none is heard, and, not 
aware of the approaching train, the wagon is driven on the track, 



158 FEDERAL EEPOETEE, Vol. 72. 

and the collision résulta, the railway company will be liable. Be- 
sides, in this case the duty of each party was elsewhere distinctly 
set forth, in the gênerai charge of the court. 

In the fifth assignment of error, complaint is made that the court 
chargea the jury: 

"If the jury believe from the évidence that the agents, employés, or serv- 
ants of the défendant did see the plaintiff at a distance sufflciently remote 
from the place of accident that, by the use of the means and appliances in 
their hands, they could hâve stopped the englne tney were runnlng before 
reachihg the crossing where the accident occurred, so as to hâve avolded in- 
juring the plaintiff, and further find that they failed to so stop said train, 
then and in tuât evenï you are lnstructed that the défendant is guilty of 
négligence, and you should flnd for the plaintiff." 

It must be observed that this instruction is to be construed in 
connection with other portions of the charge, which, in our opinion, 
fairly submitted to the jury the question of négligence resulting 
from the failure, to give the signais for the crossing, required by 
law. In the absence of spécifie allégations of négligence based upon 
the failure to stop the train after the wagon of the plaintiff was 
seen, the défendant might with more propriety complain of this 
charge, were it not for the fact, that the plaintiffs case is primarily 
based on the failure to give the signais as the proximate cause of 
the in jury. It is to be observed that the facts upon which thia 
charge was based were brought out in the defendant's testimony, 
namely, in the évidence of the engineer and the ûreman. The plain- 
tiff could by no possibility hâve foreseen that this feature of the 
case would be presented, and therefore should not be deprived of its 
légal effect on the minds of the jury because she omitted to refer 
to it in her pétition. This feature was an unforeseen contingency 
of the trial. If the défendant having failed to give the signais at 
the time and place required, and its employés, at a distance of 
1,000 feet from the crossing, perceived the plaintiff going on the 
track, a double duty devolved upon the employés to do ail in their 
power to stop the train. If, then, they could stop the train, and 
did not, it was négligence of the gravest character. They were 
obliged to conclude that the danger was apparent, because they 
must hâve concluded that, in the absence of the danger signais, the 
persons in the wagon were satisfied of their own safety. If, then, 
the engineer neglected this duty, it was an incident of négligence 
which the jury might consider in Tiew of the gênerai averment as 
to the very rapid, reckless, and careless manner in which the cross- 
ing was approached. 

For the same reason, we hâve concluded that the sixth assignment 
of error is not of sufficient importance to reverse the action of the 
court below, which, in its entirety, sufflciently conserved the rights 
of the défendant, and accorded only moderate compensation for the 
painful and permanent injuries sustained by the plaintiff. For 
thèse reasons, the judgment of the court below is affirmed. 
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UNITED STATES v. McCORD et al. 

(District Court, W. D. Wisconsin. November 26, 1895.) 

1. Conspiracy undbr Fédéral Statutes. 

The statutes of the United States do not deflne what a conspiracy 
is, or create any new offense. They mereiy recognlze the crime of con- 
spiracy as known to the common law, and the courts must go to the com- 
mon law to détermine what it is. The statutes, however, impose one 
limitation upon the common-iaw crime, namely, that there must «be some 
overt act. 

3. SaME— STAT0TE OF LIMITATIONS. 

A conspiracy to defraud the United States t>y making unlawful entries 
of public lands cannot, for the purpose ot avoiding the stat'ute of limita- 
tions, be split up into différent conspiracies for each section of land en- 
tered or for each overt act done; nor can it be held that there is a new 
conspiracy by the parties to the original conspiracy, wheuever a new 
party Is brought into the scheme, so as to maKe the stafute of limitations 
begin to run from that time. 

This was an indictment against Warren E. McCord, Arthur K. 
Osborn, Harry J. Box, Robert 0. Heydlauff, Ghissie L. Andrews, 
and James B. Murray, charging that, on the 23d day of October, 
1891, the said défendants unlawfully conspired together, and with 
divers other persons, to defraud the United States of its title and 
possession and dominion over certain unappropriated lands belong- 
ing to the United States, which are fully described in the indict- 
ment. There was also joined in this indictment a count for a 
conspiracy to commit perjury, but this count was nolled by the 
prosecution. The indictment was filed October 13, 1894. At the 
trial, after the évidence for the government was completed, the 
défendants moved the court to direct a verdict for the défendants, 
mainly upon the ground that the prosecution was barred by the 
three-years statute of limitations, prior to the filing of the indict- 
ment. 

The proof introduced by the government showed that in December, 1S90, 
or January, 1891, the défendant McCord had an interview with the witness 
Day, to the effect that the Iatter should ohtain homestead settlers to go to 
the land office at Ashlana, in April, 1891, when the lands were to be offered 
for homestead entry, and hâve them make applications for homestead entries, 
and that McCord woulfl furnish the money to pay their ëxpenses, cost of 
living, cost of necessary homestead improvements, and for land-offlce fées, 
and necessary fées in case of contest, and for thèse sums was to hâve secur- 
Ity upon the land when obtained by the homesteader. 

In the Iatter part of March, 1891, défendant McCord wrote a letter to Mr. 
Day, as follows: 

"I am interested in the lands that are coming in at Ashland April. 17th, 
and can get you a homestead in this way: You go there Tuesday, April 7th. 
and I will get you a place in the iine, and then 1 will pay Ealf of ail the 
ëxpenses, and you pay half, and let your family go and live on it, and 
when you prove up you hâve half the prolits and 1 half. We will allow the 
family so much a month to live on while they are there, and charge so much 
to get the estimâtes,— a bout $25, 1 think,— then the expense of making 
out papers and your ëxpenses while flling, and then oivide in the end." 

In the early part of April, 1891, the défendant Box went to the house of 
the witness Hobbs, and represented to Mrs. Hobbs that if her husband would 
take up a homestead when the lands should be offered at Ashland, in April. 
1891, McCord would pay the ëxpenses, and would expect to hâve one-half 
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the land and timber In return for the payment ot such expenses. Mr. Hobbs, 
however, dld not make any homestead application, in April, 1891. Mr. Day 
went to Ashland, in pursuance of the understanding had wlth McCord, and 
procured homesteaders to getinto Une at tlie Windows of the Ashland land 
office, for the purpose of makmg applications for homesteads. This was 
done expressly under the previous unaerstanding with McCord, and thèse 
men so procured to stând in une were expected to corne into the arrange- 
ment which McCord had made with Day. Before the time or entry arrived, 
the secretary of the interior suspended the sale, on the ground that violence 
and bloodshed were apprehended, and later the lands were again opened 
for settlement, on the 2d day of November, 1891. In the latter part of 
September or first part of October, 1891, Mr. Day arrangea with the de- 
fendant James B. Murray to go to Iron River, Wis., in the vicinity of the 
lands in question, and mate an entry upon land that would be pointed out 
to him by Day, and unaer which arrangement Murray was to be furnished 
with the entry fee, to be paid for his living expenses while on the land, 
for his improvements, and also for contest fées in case of a contest, and was 
then to give security to McCord upon the land so entered. Murray accord- 
inglywent tolron River about the 23d of October, 1891, and thereafter made 
the homestead application mentioned in the first count of the indictment, 
which was forwarded to Ashland, and filed November 2, 1891. Murray made 
a settlement upon the land, and improvements, and a contest was had in 
May, 1892, in the land office, the expense of which was paid Dy the défendant 
McCord, and which was decided in favor of Murray. On May 18, 1892, 
the following written agreement was entered into between McCord and 
Murray: 

"This agreement, made and entered into by and between James B. Mur- 
ray, of Bayfield county, Wisconsin, party of the first part, and A. II. Os- 
born and W. E. McCord, parties of the second part, îs as follows: The first 
party hereby agrées and blnds himself to build a nouse and make such other 
improvements on as may De necessary, and move onto and maintain a rési- 
dence on [hère follows description of lands], and as soon as he receives a final 
receipt on the same to pay to the party ot the second part the sum of two 
hundred and flfty dollars for the numbers, and ten per cent, interest on 
ail moneys furnished him to live, etc., or to give second party security for 
same oh above-desbrlbed land. And the second party agrée to furnish fifty 
dollars to build a house, ttve dollars per month to live on, and to pay the 
attorney fées and laud-otnce fées in Ashland and Washington. 

"James B. Murray." 

In 1893 the défendant Murray relinquished to the government his home- 
stead rights under his settlement, and the land was entered under the stone 
and timber act by one Hoover. No testimony was given on the part of the 
défendants, but, at tne close of the case made by the government, a motion 
was made on the part or the détendants to direct a verdict for the défend- 
ants, on the ground that the statute ot limitations of three years had run 
upon the prosecution before the lïling of the indictments. 

H. E. Briggs, U. S. Atty., and James G-. Flanders, for the United 
States. 

Spooner, Sanborn, Kerr & Spooner, Chas. Felker, and Lamoreux, 
Gleason, Shea & Wright, for défendants. 

BUNN, District Judge (charging jury). Had not the questions 
raised by the évidence in the case made by the prosecution been 
very thoroughly argued, and abundance of authority produced, 
the court would hesitate to décide finally upon them at this stage 
of the trial, but would submit the case to the jury, and reserve 
the questions for further and more elaborate considération; but 
according to the view which the court takes of the case, it would 
be very doubtful whether the court would get any further light 
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if thèse questions were to be reserved for further considération 
upon a motion for a new trial, in case a verdict should go against 
the défendants, or any of them. The case has been argued with 
much thoroughness and ability on both sides, and I do not know 
but the court is about as well prepared to dispose of the case now 
as it would be at any time in the future. The separate and dis- 
tinct motions in favor of the défendants Heydlauff and Mrs. An- 
drews will be overruled, on the ground that, while the évidence 
is not so strong against them or either of them as against the 
other défendants, the court cannot say but what there is some 
évidence which ought to be submitted to the jury, if the case is 
to go to the jury at ail. However, I may say this: that as far as 
the case of Mrs. Andrews is concerned, the évidence showing that 
she was a mère clerk or secretary of Mr. McCord in this whole 
transaction, — nothing to show that she had any interest in it her- 
self, or was to share in the proceeds, or that she was originally 
a party to the conspiracy, except as acting there as clerk for the 
défendant McCord, — I should hâve considérable doubt about the 
évidence being sufficient to support a verdict against her, and if 
her case rested upon that proposition alone, I should wish to look 
a little further into the évidence, to see whether there was évi- 
dence which should go to the jury or not. I would want a little 
further light on the question how far a clerk, or person acting as 
a mère secretary, and perhaps knowing something about the un- 
lawful intent, but having no interest in the conspiracy, and not 
being an original party to it, — how far she could act with guilty 
knowledge, if the transactions of her principal were unlawful, 
without Connecting her with the case. But, as the court said, it 
will overrule the motion, so far as thèse two défendants are con- 
cerned, — the separate motion in favor of discharging them, — on 
the ground that they are not suffi ciently connected with the con- 
spiracy, because I think the case may be satisfactorily disposed 
of upon the other motion, which is to direct a verdict in favor of 
ail the défendants, on the ground that the government has not 
made a case under the law. That is my deliberate judgment, — 
that the government has not made a case under the law. 

It is incumbent upon the prosecution in a criminal case to show 
that a criminal act has been committed within the time limited 
by the statute of limitations, — that the statute of limitations has 
not run upon it. It is incumbent upon the government to show, 
— and the rule is différent in criminal cases from what it is in civil 
cases, where the statute of limitations is held to be a défense, and 
must be pleaded, — it is incumbent upon the prosecution, as an 
affirmative proposition in a criminal case, to make a case that is 
satisfactory to the jury, on which the statute of limitations has 
not run. In a criminal case under the United States statutes it 
is incumbent on the prosecution to show that an offense has been 
committed within the three years immediately preceding the find- 
ing of the indictment or the commencement of the prosecution, 
by information or otherwise. Now, in the judgment of the court, 
that nas not been done in this case. Even if you allow that what 
v.72F.no.2 — 11 
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is claimed hère on the part of the government attorneys is true, 
—and I cannot concède it; I think they are ail wrong on that, — 
I do not think this thing can be split up, and make a dozen or a 
hundred conspiracies out of one, so that for every overt act a sep- 
arate indictment for conspiracy can be flled or maintained; that 
is not my idea of conspiracy at ail. But allowing that to be so, 
— allowing that this évidence is ail introduced as bearing (this 
évidence of the conspiracy in the spring of 1891), — allowing that 
that is ail introduced, and intended to be introduced, on the part 
of the prosecution, siniply as bearing on the question of the in- 
tent of thèse parties in référence to the entry of this land by Mur- 
ray in the fall, — allowing that to be so, it seems to me that the 
case for the government is not brought within the requirement 
of the law. It is true that the witness in one place says that this 
was in October, 1891. The indictment was found on the 13th of 
October, 1894. It ought to appear affirmatively by the govern- 
ment, before it can ask a verdict at the hands of this jury, that 
Murray was brought into this matter after the 13th of October, 
1891. Now, that does not appear f rom any of the évidence. Some 
of the évidence, on cross-examination, shows that it was in Sep- 
tember. The witness says it was either in September or October, 
and in another place in October, he cannot tell what time; he 
thinks it was about the 20th. Now, that is not évidence that it 
was after the 13th of October. The best that can be said in fa- 
vor of the government is that it has left it in extrême doubt as 
to whether the statute of limitations has not run upon this case; 
and that ought not to be so. The witnesses ought to hâve known 
— somebody ought to hâve been able to testify — that this con- 
spiracy was formed and entered into, and an overt act committed, 
after the 13th of October, 1891. It is maintained on the part of 
the government attorneys that this évidence — the principal évi- 
dence in regard to the conspiracy, relating to the winter and the 
early spring of 1891 — was introduced as simply bearing upon the 
question of the intent of thèse parties in forming a distinct con- 
spiracy in the fall, about the time thèse lands came into market 
for homestead entry. Certainly the court did not understand 
that this évidence was introduced for any such purpose, and if 
it had been offered for that purpose, and objection had been made 
to it, it seems quite clear to the court that it must hâve been ruled 
out. You cannot prove one conspiracy in order to show that an- 
other has been committed. It is said that the évidence was ad- 
mitted without objection. Suppose it was. I think the court 
must présume that it was admitted to prove (what it evidently 
tends to prove) that défendants formed a gênerai conspiracy in 
the spring of 1891 to enter thèse lands, without regard to any par- 
ticular description, — to enter thèse Omaha reserved lands, fraud- 
ulently, against and in violation of the statutes of the United 
States. If it does not show that, — if the government case does 
not show that, — I do not know what it does show. That is what 
the court has had in mind ever since this trial commenced, — that 
the évidence was directed to show that this conspiracy was formed 
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in the spring of 1891. Now, then, it is very doubtful in my mind, 
if you take the position that the counsel for the government takes, 
— that this was introduced merely for the purpose of bearing upon 
the question of intention, — whether there is sufficient évidence in 
the case to show a distinct conspiracy in regard to this particular 
quarter section of land that Murray made application to enter in 
the fall of 1891. I hardly think there is; but it is perfectly clear 
to my mind that the counsel are wrong in their propositions of 
law. It seems to the court pretty clear that the statute of limi- 
tations, under the évidence, had already run upon this case when 
the indictment was found; the three yéars had already run. It 
is not the fault of the attorneys for the government that this is 
so. They made ail of this case that anybody could make; they 
hâve made ail the case that the law and the facts warrantée!; but 
it seems to me that the facts and the law are against them. 

There is no doubt in the mind of the court — the authorities are 
ail to that effect — that the gist of an action for conspiracy under 
the statutes of the United States is the same as it always was at 
common law. The statutes of the United States do not under- 
take to deflne what a conspiracy is, or to create any new offense. 
They merely speak of the crime of conspiracy as a crime already 
recognized by law, and we hâve got to go to the common law and 
the décisions of the English and American courts to flnd out just 
what a conspiracy is, and what the limitations are. Ail the pro- 
vision extra is that in order to complète the offense, so that an in- 
dictment will lie, there must be some overt act. The congress of 
the United States, as well as the législatures of most of the states, 
hâve modifled the common law to that extent, — that in order to 
be indicted and punished for conspiracy, the gist of the offense 
being an unlawful combination, there must be an overt act. Such 
grâce is allowed by the statutes of several states and by the law 
of congress to the défendant, — that there must be some overt act. 
Any overt act, however slight, intended to effectuate the object 
of the conspiracy, and whatever its character may be, whether it 
is itself criminal or perfectly innocent in its nature, is sufficient 
to flx the offense and to make it indictable. Now, it seems to me 
the material question in this case is, when the statute of limita- 
tions commenced to run, whether thèse défendants might hâve 
been indicted, under the évidence of this conspiracy, in the spring 
of 1891; and that they might, seems to me quite clear from the 
testimony. In fact, the most damaging testimony in the case — 
nearly ail the testimony in the case tending to show any original 
conspiring together or illégal combination between thèse différ- 
ent défendants — relates to a time prior to the three years previ- 
ous to the flling of this indictment; that is, it relates to the late 
winter and early spring of 1891, when it was supposed that this 
land was to corne into market, and lines of men were formed to 
homestead it. The letters of Mr. McCord to Mr. Day, who was 
acting as his principal agent in regard to the matter, — perhaps 
the most damaging évidence that has been introduced in the case 
against thèse défendants, — were written in March, 1891, and near- 
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\j ail the other évidence tending to show the formation of a con- 
spir acy for this illégal object of entering land côntrary to law, 
and dividing the profits, relates to the spring of 1891. Now, then, 
the court cannot présume that this évidence was not introduced 
for the purpose of showing that a conspiracy existed then, when 
that is the évident effect of the évidence, and ail the effect that 
it does hâve. If it was not introduced for that purpose, it is 
difficult to see why it should hâve been introduced at ail. It is 
perfectly clear to the court that the évidence tends to show a con- 
spiracy in the spring pf 1891, and various overt acts in March and 
April, 1891, such as hiring men to go into line, hiring agents to 
procure them, and getting the men in line, and getting other men 
out df the line to put their men in, and ail that kind of thing, that 
showed acts intended to effectuate the object of the conspiracy. 
Now then, it seems to me very clear that the statute began to run 
some time in March or April, 1891, on this offense, and it is a, prop- 
osition that the court cannot give its assent to, that this transac- 
tion cah be divided up into différent conspiracies. It is admit- 
ted by plaintiff's counsel that thèse men might hâve been prose- 
cuted, and that an indictment might hâve properly been found, in 
April, 1891. At the sàme time, they maintain that thèse acts of 
conspiracy in bringing in différent persons to enter this land at 
subséquent periods may be divided up, and a separate prosecution 
maintained for every quarter section or pièce of land that was en- 
tered; and for every man that was brought in there was a new 
conspiracy. I think the more rational doctrine is that the évi- 
dence shows, so far as it shows anything, that there was a con- 
spiracy formed in the spring of 1891, and that overt acts various 
in number were committed or done under it to effect the objects of 
the conspiracy, and that the statute, as to thèse défendants, com- 
menced to run at that time, and that the bringing in of Murray 
after the land was brought into mark et in the fall of 1891 was a 
mère carrying out of the original conspiracy, — a mère additional 
overt act in furtherance of the original illégal combination. That 
is ail it amounts to. It did not amount to a separate conspiracy. 

I hâve no doubt that the statute of limitations has stood in the 
way of this prosecution from the flrst, and that counsel for the 
government hâve felt the difflculty. They admit that the indict- 
ments may properly hâve been fouDd in March, 1891; that the con- 
spiracy to defraud the government was then formed by the de- 
fendants, and various overt acts performed intended to effectuate 
its objects. If this be so, it is difficult to see why the statute did 
not then begin to run. Otherwise, you would hâve a différent pe- 
riod of limitation in conspiracies from what you hâve in other 
offenses against the government, which could not hâve been the 
intention of the law. The purpose evidently was to make a uni- 
form rule, applicable to ail offenses of the same grade. Counsel 
no doubt anticipated this difflculty, and sought to avoid it by al- 
leging an overt act committed on October 23, 1891, so as to avoid 
the claim of the running of the statute. Now, to make good this 
contention, it is claimed that a conspiracy is a continuing offense. 
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No doubt a conspiracy is a continuing offense in this aenae: that 
whenever an individual cornes into the conspiracy, however late, 
he is considered as adopting ail the previous acts of his co-con- 
spirators, and is liable in the same degree with them. But that 
it is a continuing offense in the sensé that, as to the flrst and origi- 
nal parties to the conspiracy, this statute begins to run anew from 
the time of the commission of every overt act, is a contention that 
the court is unable to afflrm. It may be true that, as to Murray, 
who it is alleged was brought in to homestead a quarter section 
on October 23, 1891, the statute* would not begin to run until he 
became a party to the conspiracy. The court does not décide that 
question, because it is not before the court, Murray not being on 
trial; but as to tbe défendants who the évidence for the prose- 
cution is directed to show originated the conspiracy in March and 
April, 1891, and committed overt acts to effectuate its object, it 
seems pretty clear that the statute began to run from the time 
the ûrst overt act was committed, some three years and eight 
months previous to the finding of the indictment. They would, of 
course, still be liable to prosecution for any distinct illégal act, like 
causing an entry to be made contrary to law, by which the gov- 
ernment was defrauded, or procuring false affidavits to be made. 
The statute would run upon such distinct acts from the time of 
their commission, independent of when the conspiracy was origi- 
nated and formed. 

It is maintained hère by counsel, but I do not think with much 
plausibility, that this is a question of fact that ought to be sub- 
mitted to the jury. That might be so, if the évidence was conflict- 
ing. That rule would apply if the défendants' évidence was in, 
and there was a conflict of testimony upon thèse différent points. 
Of course, then it would hâve to be submitted to the jury, but that 
is not this case. The whole case rests upon the testimony made by 
the prosecution. There is no conflict of testimony in the case 
made by the prosecution. It would not be proper for the counsel 
to claim that there is any conflict in the testimony, the défendants 
not having put in any testimony at ail. It would not be for the 
interest of the prosecution to maintain that, and they do not claim 
it. Then the question is simply a question of law, and however 
much the court might be willing to shift the responsibility of decid- 
ing this case upon the jury, the court does not feel that it ought to 
do so. The responsibility must be taken and met wherever it prop- 
erly belongs, and in the mind of the court the motion raises a pure 
question of law. Suppose this question should be submitted to the 
jury, and they should flnd that there was a separate conspiracy 
made in the fall of 1891, on which the statute of limitations had not 
run. Could the court say, on a motion for a new trial, that there 
was sufflcient évidence to support such a verdict as that? I think 
not. I think the whole tendency of the évidence (and there is no 
conflict in it) is to show that the conspiracy was one indivisible 
thing, and was formed in the spring of 1891. Of course it was not 
consummated. It may never hâve been consummated. It is not 
necessary, in order to punish for a conspiracy, that it should be con- 
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summated; and while the counsel maintain the proposition that 
there can be no punishment until the object of the conspiracy is 
effected, that proposition is not maintainable. That is a conten- 
tion that cannot be allowed for a moment, because there is nothing 
clearer, under the authorities, than that it is not necessary, to main- 
tain an indictment for conspiracy, to show that the object of the 
conspiracy has been accomplished. Ail that is necessary to show 
is the illégal combination, and an overt act intended to effectuate 
the object of the conspiracy. I think it is the clear duty of the 
court to direct a verdict in favor of ail the défendants, on the 
ground that the government has not made a case against any of 
them, and it will be so ordered. 



SHAW, Collector, v. DIX et al. 

(Circuit Court, D. Maryland. January 22, 1896.) 

Cubtoms Duties— Destruction op Spkcifio Items of Invoice — Cocoanuts in 
Bulk. 

Two cargoes of cocoanuts in bulk were imported, invoiced at specified 
priées per thousand. On discharging, the number of cocoanuts f ell short of 
the number stated in the invoice, the missing quantity appearing to be con- 
tained in a mass of broken and rotten cocoanuts not countable. Held, that 
such shortage, resulting from the entire destruction of spécifie items of the 
invoice, was not a damage to the merchandise, under section 23 of the act 
of June 10, 1890, for which no allowance could be made unless it amounted 
to 10 per cent, of the total quantity of the invoice, but that duties could be 
exacted only on the number of cocoanuts actually received as merchandise, 
excludlng the worthless débris. U. S. v. Bâche, 8 C. 0. A. 258, 59 Fed. 762, 
distinguished. 

Appeal by the United States from a Décision of the Board of Gen- 
eral Appraisers Eeversing a Décision of the Collector of the Port of 
Baltimore. 

William L. Marbury, U. S. Dist. Atty., and H. Snowden Marshall, 
Asst. "U. S. Dist. Atty., for the collector. 
M. Starr Weil, for appellees. 

MORRIS, District Judge. Dix & Wilkins, the appellees, imported 
into the port of Baltimore, in 1884, two cargoes of cocoanuts in bulk, 
invoiced at specified priées per thousand, according to sizes. On 
the discharge of the cargoes the number of cocoanuts fell short of 
the number stated in the invoices, and this shortage the government 
officers accounted for by an estimate that the missing quantity was 
contained in a mass of broken and rotten cocoanuts, not countable. 
This mass of offensive, decaying vegetable matter was of no value, 
and the importers were required to hâve it carted off and thrown 
away. The collector exacted duties on the whole number of co- 
coanuts specified in the invoices, deciding that section 23 of the act 
of June 10, 1890, was applicable, and that under the ruling in U. S. v. 
Bâche, 8 0. C. A. 258, 59 Fed. 762, the shortage was a damage to the 
merchandise for which no allowance could be made, as it did not 
amount in either case to 10 per cent, of the total quantity of the in- 
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vdice, and there could, consequently, be no abandonnant to the 
United States, as required by that section. The importers duly 
protested, claiming that they asked for no allowance for any dam- 
age to the cocoanuts which actually arrived, and desired to pay for 
ail cocoanuts discharged from the vessels, whether sound or dam- 
aged , but that the mass of matter which remained after discharging 
the cargo represented cocoanuts which, having rotted and been 
broken up during the voyage, ceased to be merchandise of any kind, 
and should be treated as lost or des,troyed by accident during the 
voyage. Gen. Keg. §§ 906, 922. 

It is quite true that the allowance for damage to imported goods 
is expressly regulated by section 23 of the act of June 10, 1890 ; but 
it is true now, as it was before that act was passed, that duty is not 
to be assessed on an article which does not arrive in this country. 
Marriott v. Brune, 9 How. 619. As to perishable fruits, imported 
in boxes, cases, or bags, and of which some in each package decay 
during the voyage, it may be held that the loss cannot be ascer- 
tained except by an estimate of the loss of value to each package by 
the decay of some of its contents, and as the invoice would call for 
so many packages, it might fairly be said that ail the packages were 
imported, but in a damaged condition, and of an impaired value. 
In such a case, no doubt, section 23 would apply. But if any pack- 
ages were broken up, and the contents reduced to a worthless mass, 
it could not be fairly said that those packages arrived at ail, or that 
duty could be exacted in respect to them. With respect to cocoa- 
nuts imported in bulk, it would appear that those which rotted and 
were broken up on the voyage, and became mère worthless débris 
in the hold of the ship, are a total loss. They are not a .damage to 
the value of what remains, but they lessen the number which the 
importer receives. If this worthless material could be separated 
from the cargo while at sea, and thrown overboard, the importer 
would be better off, because he would be saved the expense of hav- 
ing the stuff hauled away to the dump after the cargo is discharged. 

In U. S. v. Bâche, 8 C. 0. A. 258, 59 Fed. 762, the facts presented 
raised a very différent issue. The importation was glass in cases or 
packages, and a considérable breakage of glass in the cases occurred 
during the voyage. The cases ail arrived. The contents were not de- 
stroyed, but were damaged. It was clearly a case within the lan- 
guage of section 23, and no question would hâve arisen but for the fact 
that "broken glass fit only to be remanufactured" was by law exempt 
from duty, and admitted free. The importer claimed that as, during 
the voyage, a portion of each case became broken glass, its character 
as merchandise was changea, and it became an article specifically 
exempted from duty, and entitled to corne in free, and that it made 
no différence that the dutiable and nondutiable goods happened to 
corne into this country in the same box. He claimed that he was 
chargeable with duty on the merchandise as it came into this coun- 
try and not as it was when it was put aboard the ship in the foreign 
port. It was held by the circuit court of appeals for the Second 
circuit that, congress having enacted a gênerai statutory system for 
the ascertainment of the damage to imported goods, and for allow- 
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ance in respect to such damage, it could not be supposed tliat dam- 
ages to importations of glass were to be exempted out of that gênerai 
sjstem simply because importations of broken glass had been put 
on the free list, and held that there was nothing indicating an inten- 
tion by congress to take 'the one article of glass out of the gênerai 
System. The gênerai system provides that, if the damage amounts to 
10 per cent, of the total invoice, the importer may abandon any por- 
tion of the invoice and be relieved from the duties on the portion so 
abandoned. 

I think it is clear that the board of gênerai appraisers was right in 
holding, in deciding the présent case, that this section contemplated 
a case where there remains something to be abandoned, in the sensé 
of being impaired in value, but that it is not applicable to a case 
where spécifie items of the invoice hâve been so entirely destroyed 
as that, in reckoning up to the items of the invoice, they cannot be 
counted, and where the destroyed items are valueless, and there re- 
mains nothing which can be the subject of abandonment. Section 
23 of the act of 1890 is not inconsistent with the gênerai provisions 
of section 2921 of the Eevised Statutès, nor with sections 906 and 
922 of the General Régulations, providing that, if the quantity which 
arrives is less than the invoice, there may be an allowance for the 
deficiency. In the présent case it was not possible for the apprais- 
ers to say what number of cocoanuts was contained in the mass of 
débris remaining after the discharge of the cargo. It was estimated 
that this mass contained the différence between the number dis- 
charged and the number stated in the invoice. But the number 
specified in the invoice is not the resuit of an accurate count, the nuts 
being often brought on board in small boats through the surf, so that 
it is not possible to say with any accuracy what number the mass 
of débris did represent. It is quite manifest that there is no ground 
for the contention that section 23 is applicable to this case. The dé- 
cision of the board of gênerai appraisers is sustained. 



J. L.. MOÏT IRON WORKS v. OLOW et aL 

(Circuit Court, N. D. Illinois. February 18, 1896.) 

Copyright— Illustrations in Trade Catalogue. 

Under Act Cong. 1874, limiting the right of copyright to such cuts and 
prints as are conneeted with the fine arts, there can be no copyright 
on cuts contained in a trade catalogue, and not offered for copyright or to 
the public as works of fine art. 

In Equity. On demurrer to bill. 

Suit for injunction by the J. L. Mott Iron Works against J. B. 
Clow & Son. 
Hamline, Scott & Lord, for complainants. 
Newman, Northrup'& Levison, for défendants. 

GROSSCUP, District Judge. The bill is to enjoin infringement 
by défendants of complainants' copyright. The complainants, who 
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are manufacturera of bath tubs, bave issued, from time to time, ad- 
vertising sheets containing a description of their porcelain baths, the 
dimensions and priées of the same, and such other information as peo- 
pie in that trade are interested in. The sheets also contain cuts or 
prints of such baths as are offered to the trade. The défendants, en- 
gaged, among other things, in a like business, hâve also, from time to 
time, issued advertising sheets or books containing like information, 
and, in some cases, closely copying the prints or cuts of baths con- 
tained in complainants' sheets. A comparison of the exhibits makes 
it pretty manifest that some of thèse cuts or prints of the défendants 
hâve been copied by photographie processes, or otherwise, from the 
complainants' cuts or prints; and it is so averred in the bill. The 
défendants demur to the bill, for the reason that the matter therein 
set forth is not, in law, a proper subject-matter of copyright. 

The cuts or prints shown in complainants' sheets, in connection 
with their ornamental settings, may hâve such artistic merit as 
would support a copyright if offered as a work of fine art. The stat- 
utes, as amended by the act of 1874, limit the right of copyright to 
such cuts and prints as are connected with the fine arts. But the 
bill does not show that the author or designer intended or contem- 
plated thèse cuts and prints as works of fine art. No copyright was 
asked upon them separately from the advertising sheet of which 
they are a part. They are not offered to the public as illustrations 
or works connected with the fine arts, but are adjuncts simply to 
a publication connected with a useful art. The court will not supply 
an intention that the author or designer has not avowed, or give 
to the cuts or prints a character and purpose différent from what 
their surroundings indicate. 

The demurrer will therefore be sustained. 



INTERNATIONAL TOOTH-CROWN CO. v. BENNETT. 
(Circuit Court, E. D. New York. February 14, 1896.) 

1. ASSIGNMBNTS OP PATENTS— AdMISSIBILITY OP COPY OP PaTENT-OfFICE REC- 

ORD. 

A certified copy of the patent-office record of an assignaient taken 
on notice, but in the absence of defendant's counsel, will not be ex- 
cluded on final hearing, where no objection was made to its admissi- 
bility when offered, and no motion was afterwards made to suppress it. 

2. Validitt of Patents— Pkiob Use— Artificial Teeth. 

The Low patent, No. 238,940 for a method of permanently fixing arti- 
ficial teeth to the mouth, by bands around the natural teeth, held invalid 
on proof of prior knowledge and use. 

This was a bill in equity by the International Tooth-Crown Com- 
pany against Allen G. Bennett for alleged infringement of a pat- 
ent relating to artificial teeth. 

James C. Chapin and Edwin H. Brown, for plaintiff. 
Charles K. Offield, for défendant. 

WHEELER, District Judge. The bill allèges ownership by the 
plaintiff and infringement by the défendant of patent No. 238,940, 
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dated March 15, 1881, and granted to James E. Low, for a method 
of permanently fixing artiflcial teeth to the mouth by bands around 
the natural teeth, in dentistry. The answer, among other things, 
dénies knowledge, and prays strict proof, of ownership; and sets 
up various anticipations. At one place, a certifled copy from the 
record of an assignment in the patent office was put in évidence 
taken on notice, but in absence of defendant's counsel. This is 
objected to now as insufflcient. It would hâve been inadmissible 
on objection then, and perhaps hâve been suppressed, on mo- 
tion, afterwards (City of New York v. American Cable Ey. Co., 9 C. 
C. A. 336, 60 Ped. 1016); but, as it has been left as évidence in 
the case, its inadmissibility has been waived, and on that waiver 
it seems to be sufflcient. 

The patent was before WALLACE and SHIPMAN, JJ. (Tooth- 
Crown Co. v. Eichmond, in the circuit court for the district of Con- 
necticut, 30 Fed. 775), and sustained. Of course, everything decided 
there is to be considered as settled hère. 

The method is wholly mechanical, and is said now, in view of 
Locomotive Works v. Medart, 158 U. S. 68, 15 Sup. Ct. 745, decided 
since, not to be patentable; and défenses of prior knowledge and 
use by Dr. Day and by Dr. Eeardsley, not before the court then, 
are relied upon now. When the method, and not the operating 
parts, is what is invented, that, of course, is what is to be pat- 
ented. Hère the natural teeth belong to the wearer, and are to 
be operated upon; they are not made by the inventor to operate, 
and cannot be brought within the patent. The bands were not 
new, in any sensé, alone; nor were they, when combined with the 
artiflcial teeth merely; but the mode of attaching the artiflcial 
to the natural teeth permanently by the bands might hâve been; 
and, if so, that was what was invented, and what should be pat- 
ented. This method is thns described in the spécification: 

"A band of gold or other suitable métal Is first prepared and accurately 
fitted around the tooth adjacent to the vacant spaces to ïie supplied with an 
artiflcial tooth. This band is firmly secured in place by cernent, which ef- 
fectuais excludes water or the fluids of the mouth, and Is thus permanently 
attached to the tooth, so that it cannot be removed without an opération 
directly for that purpose. It is sometimes suflicient to prépare one of the 
adjacent teeth in this way; but generally it is désirable to prépare the ad- 
jacent teeth on each side of the vacant space. It will always be advisable to 
do so if the vacant place is to be occupied with more than one tooth." "The 
formation of the mouth, and the shapes and position of the teeth, are so 
various with différent individuals that my invention may require modifica- 
tion in various particulars in applying it. I therefore do not propose to limit 
myself to the détails as showh, but consider that my invention includes the 
permanent attachment of artiflcial teeth by securing them to continuous bands 
permanently attached to adjoining teeth supported upon natural roots, and 
supporting said artiflcial teeth by said attachments without dependence upon 
the'gum beneath said artiflcial tooth." 

The claims are for: 

"(1) The herein-described inethod of inserting and supporting artiflcial teeth, 
which consista in attaching said artiflcial teeth to continuous bands fitted 
and cemented to the adjoining permanent teeth, whereby said artiflcial teeth 
are supported by said permanent teeth without dependence upon the gum be- 
neath. (2) An artiflcial tooth eut away at the back, so as not to présent any 
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contact with the gum except along its front lower edge, and supported by 
rigid attachment to one or more adjoining permanent teeth, substantially as 
and for the purpose set fortb." 

This method, as such, would be as well practiced and shown by 
the attachment in that way of one side of one tooth or one end of 
a block of teeth, to one natural tooth, as by so attaching each side 
of the single artificial tooth, or each end of the block, to a natural 
tooth. The method of each attachment to a natural tooth is, by 
the terms of the patent, precisely the same. A band extending 
upward so as to form a cap over the natural tooth would be 
none the less a continuing band of the patent, when used as such 
in carrying out this method. The alleged infringement was done 
only by such use of such a cap. Dr. Day testifles to soldering a 
silver cusp to a silver band, making a cap, which was permanently 
attached to a natural tooth of a patient, and to which an artificial 
tooth was attached. This testimony is supported by that of an 
assistant learning the profession, that of an intimate acquaintance 
of the patient, and the production in évidence of the work, kept 
after long wear. Dr. Beardsley testifles to making a similar cap 
of gold and attaching it to a natural tooth of a patient, wife of 
a clergyman, and to attaching at flrst an artificial tooth at one 
side of the cap, and afterwards another on the other side, which 
were worn, and gave satisfaction, several years. In this he is cor- 
roborated by an assistant, also learning the profession, and by the 
patient, her two daughters, and one of her Sunday school scholars. 
There is nothing so improbable about this testimony, which is 
left wholly undisputed, as to leave any fair doubt as to the occur- 
rences, or their date, both of which preceded Low's invention. 
The method of either seems to be the method of the patent, and 
either seems to well hâve anticipated it. Let a decree be entered 
dismissing the bill. 



HAMMOND BUCKLE CO v. WELD et al. 

(Circuit Court of Appeals, First Circuit. February 14, 1896.) 

No. 145. 

1. Patents— Comitt between Circuit Courts of Appeal. 

Qusere: Whether, and how far, the circuit court of appeals of one cir- 
cuit should be controlled by a décision of the circuit court of appeals of 
another circuit upon the question of the validity of a patent. 

2. Same— Validity and Infringement. 

The Hammond & King patent, No. 301,884, for an improvement in shoe 
clasps for arctic overshoes, must, in view of the prior state of the art, be 
limited, in respect to daims 1, 2, and 3, to th'e spécifie combination which 
Is described in claim 4. HeU, therefore, that thèse claims were not in- 
fringed by defendant's buckle; and hua, further, that claims 2 and 3 are 
void for want of patentable invention. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a suit in equity by the Hammond Buckle Company 
against George A. Weld and others, for alleged infringement of 
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letters patent No. 301,884, issued July 15, 1884, to Hammond & 
King, for an improTement in shoe clasps for arctic overshoes. 
The circuit court dismissed the bill ; its action being apparently 
based upon the décision of the circuit court of appeals for the 
Second circuit in Hammond Buckle Co. v. Goodyear Rubber Co., 
7 C. C. A. 276, 58 Fed. 411, wherein the patent was given a narrow 
construction. The complainant appealed, and in this court one 
of the contentions was in respect to the effect which was to be 
given by this court to that décision. 

George W. Hey (Arthur E. Parsons, on briefs), for appellant. 
James J. Storrow, Jr. (William K. Kichardson, on briefs), for ap- 
pellees. 

Before PCJTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

WEBB, District Judge. Whether, and how far, in a case like 
this, in which a patent has been held invalid by the circuit court 
of appeals in another circuit, this court should be controlled by 
such judgment, it is not important now to détermine, inasmuch as 
we are entirely in agreement with the reasoning and the judgment 
of the circuit court of appeals for the Second circuit in Hammond 
Buckle Co. v. Goodyear Rubber Co., 7 C. C. A. 270, 58 Fed. 411, 
the opinion in which case was ruade an exhibit of the défendants 
in this. It is true that opinion and decree dealt with the first 
claim only of the patent, while hère the second and third claims, 
also, are in controversy. But everything said by Judge Lacombe 
about the first claim may with equal cogency be applied to the 
second and third claims. He goes on to say, speaking of certain 
éléments in the f ourth claim : 

"As thus modifiée!, however, the invention is ciescribed in claim 4 of the 
patent: '(4) In combination, the catch plate, the tongue plate provided with 
the laterally elastic bifurcations extending rearward of the pivot, and the 
tongue swinging in the bifurcations, with a broadened portion which passes 
between the elastic arms as the tongue is swung, ail substantially as de- 
scribed, and for the purposes set forth,' — which is really ail that the inventor 
was entitled to claim." 

So we think, and it disposes of the second and third claims as 
effectually as it does of the first. 

It is assigned as an error that the circuit court did not hold that 
the défendants herein were bound by the décision of the United 
States circuit court for the district of Connecticut, in Hammond 
Buckle Co. v. Hathaway, 48 Fed. 305. As it is not shown that the 
parties in that case were the same as in this, we think there was 
no error in so not holding; still, as this décision has been pressed 
in argument on the attention of this court, it is not inappropriate 
to direct the appellant's attention to the fact that, in Hammond 
Buckle Co. v. Hathaway, the circuit court held that the combina- 
tion described in the second claim of the patent, "as an entirety, 
was not patentable," and of the third claim says, "This claim is 
not patentable." Without reeognizing a duty to be controlled by 
that décision of a circuit court respecting the second and third 
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claims of the Hammond & King patent, No. 301,884, we think it 
was correct. 

Decree of the circuit court afflrmeâ, with costs. 



CRAIG et al. v. MICHIGAN LUBRICATOR CO. et al. 

(Circuit Court, E. D. Michlgan. January 14, 1896.) 

No. 2,324. 

1. Cbaig Patent No. 398,583— Lubricators. 

Thls patent 1s clearly void for want of Invention, in view of the state 
of the art and the limitations which the inventor has imposed upon him- 
self in his spécification as to the nature and estent of his improvement. 
8. Samb — Construction op the Patent. 

The patent, if sustainable, must, under the proofs, be strictly construed, 
and limited to the précise construction shown. 
8. Same— Limitations by Patent Office. 

Craig, having accepted, without appeal, limitations and restrictions im- 
posed npon his claim by the patent office while his application was there 
pending, cannot now obtain by construction what the patent office re- 
peatedly denied, nor can he évade his own limitations upon his claims. 
His patent cannot thus be enlarged. 

4. Same — Construction of Claims. 

In the light of the history of this application in the patent office, the 
phrases "within the lines of the lubrlcator" and "within the condenser" 
must be held merely équivalent expressions, which restricted Craig to the 
very arrangement of parts which his application described and delineated. 

5. Samb — Prior Use and Sale. 

Craig's application was filed June 1, 1885. He testified that in March, 
1883, he reduced his invention to practice, and operated it upon the Pills- 
bury engine, at Lawrence, under an agreement that, If satisfactory, it 
should- be paid for by Pillsbury; that, after two or three weeks' use, it 
was altered, for the purpose of trying another experiment, and then, 
after proving satisfactory, was paid for by Pillsbury. Held that, "under 
the proofs in this case, it is clear that there was such a public use and 
sale of the Craig lubricator as to avoiiï his patent." 

The Mil of complaint in this cause is filed by Warren H. Craig 
and others against the Michigan Lubricator Company and Frank W. 
Marvin, as its président and individually, for an alleged infringement 
of claims 2, 4, 5, 6, and 7 of letters patent No. 398,583, dated Feb- 
ruary 26, 1889, and issued to Craig for "improvements in sight-f eed 
lubricators." By stipulation, Max Nathan was made a party com- 
plainant, because of certain rights held by him under the patent. 

James H. Raymond, F. P. Fish, and Edmund Wetmore, for com- 
plainants. 

John B. Corliss, George S. Payson, and George H. Lothrop, for de- 
fendants. 

SWAN, District Judge. The proofs in the cause fail to estab- 
lish any individual liability for the matters charged in the bill upon 
Mr. Marvin, the individual défendant, and it is practically conceded 
that it should be dismissed as to him. 

The défenses to the charge of infringement are: (1) That the 
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claims sned upon are invalid for want of novelty and invention, or 
are limited to the construction shown in the patent drawings, and 
admitted to be différent from the défendants' construction; (2) that 
such claims are for nonpatentable aggregations; (3) that by limita- 
tion imposed by the patent office, and accepted by Craig withouf 
appeal, thèse claims are restricted to the construction shown m the 
patent drawings; (4) that a cup embodying Craig's alleged inven- 
tion was publicly usëd and sold more than two years prior to his 
application; (5) that the défendants do not infringe. 

The second of thèse défenses it is not necessary to discuss. 

It is not claimed that the lubricator described in the letters patent 
is a pioneer invention, and it is clear that, in its gênerai appear- 
ance and the principle of its opération, it strongly resembles, if it 
is not identical with, prior devices, for some of which Craig had ob- 
tained patents, and from several of which he had taken parts, and 
brought them into a combination which he claims is patentable. 
Lubricator s of this gênerai type hâve been so often the subject- 
matter of litigation within the last 20 years that it is unnecessary 
to enter into a full description of the patented and alleged infringing 
devices. The induct pipe, the educt pipe, the condenser, the oil 
réservoir, the sight-feed, the glass tube and observation chamber, 
and up-drop and down-drop, and an equalizing pipe Connecting the 
steam delivery with the oil exit, are old. In this condition of the 
art, the first question is, has Craig added to it, either by a new and 
meritorious combination of familiar parts or the addition of a new 
feature to mechanism in use? Craig's departure from previous man- 
ufactures consists in locating the pipe which connects the steam inlet 
and oil exit within the condenser in a straight Une between the two, 
instead of placing it outside of the lubricator, as in previous construc- 
tions. That this is the extent of his improvement under the letters 
patent sued upon is clear from their spécification, which, after a 
gênerai description of the device, states: 

"The above-described lubricator is essentially like that exhlbited in letters 
patent No. 277,464, dated May 15, 1883, and granted to me. 1 hâve made ad- 
ditions to it for the object or purpose hereinbefore mentioned; that is to say, 
I hâve provided the condenser with a pipe or conduit, p, to lead from it to 
the boiler, in order to conduct steam from the boiler into the condenser, such 
pipe having in it a stopcock, q." " 

Seibert, in 1876, Baker, in 1880, Harvey, in 1881, and Holland, 
in 1882, employed this pipe ëxternally for the same purpose. There 
could be no invention in this arrangement of parts, which, upon 
Craig's own admissions, constitutes the sole feature which distin- 
guishes his last from former patented devices. 

The prior patent to Craig is as effectuai to avoid the latter as if 
issued to another. James v. Campbell, 104 U. S. 356; Roller-Mill Co. 
v. Coombs, 39 Fed. 25, 38. The patent sued upon seems to me 
clearly void for want of invention in view of the state of the art, 
and the limitation which the inventor has imposed upon himself 
in his spécification as to the nature and extent of his improvement. 

2. But the magnitude of the interests involved compels the con- 
sidération of other défenses presented, which, whatever opinion may 
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be held of the patentability of Craig's improvement, equally avail, 
if valid, to repel the complainant's rights to relief. The patent, if 
sustainable, must, under the proofs, be strictly construed, and limited 
to the précise construction it shows. Craig flled bis application 
June 1, 1885. It fully described his lubricator, stating that the "oil 
is intercepted by the steam passing from the condenser downward 
through the pipe g therein." His ârst claim included "a conduit to 
lead steam from the boiler into the condenser, and with a passage 
to lead steam into the oil-discharging conduit." This was in sub- 
stance repeated in claims 2 and 3, which were held by the examiner 
to be alike, and for that reason were rejected. In this, he lays claim 
to the equalizing pipe. The alleged invention was held by the ex- 
aminer, June 6, 1885, as anticipated in patent to Hodges & McCoy, 
of November 18, 1884, and the patent to Holland, of August 15, 1882. 
Then began a contest between Craig and the patent office, which 
waged until February 26, 1889, when his patent was issued, during 
which Craig amended his original claims no less than 14 times, in 
many instances canceling and recasting them entirely, and substi- 
tuting wholly new matter for that discarded. The struggle on 
Craig's part was to maintain a broad claim for the equalizing pipe, 
and on the part of the examinera to keep hîm within the fleld of in- 
vention, and hold him to the device which he had described and il- 
lustrated. Again and again his amendments were rejected as un- 
warranted by his descriptions and drawings. Disclaiming the Hol- 
land lubricator (patent No. 262,774), he asked and obtained an in- 
terférence with the Hodges & McCoy patent, of November, 1884. 
Upon the issue presented by this interférence, the examiners in chief 
awarded priority to Hodges & McCoy, and their décision was af- 
firmed on appeal by the acting commissioner, who, December 6, 1887, 
denied, after full argument, a motion for rehearing. That officer, 
however, May 19, 1888, granted a motion to reopen the case, and 
January 19, 1889, vacated his former décision, and declared priority 
of invention to be with Craig, and that he had not forfeited the 
same by public use, as claimed by his adversaries. During the four 
years of contention with the patent office, and upon the interfér- 
ence, from Craig's ârst application, June 1, 1885, to his final amend- 
ment, January 31, 1889, when he withdrew his entire spécifications 
and claims, and substituted therefor an altogether hew set, in 
which he made a last effort to obtain the permission of the patent 
office to locate the pipe g either within or without the condenser, as 
he might prefer, notwithstanding his persistent efforts to expand 
and vary his claims, Craig was rigorously held to a construction 
which described and located the pipe g as "another conduit within 
and to lead steam from such condenser into the said oil-discharging 
conduit." This phraseology he varied in the second claim of his 
last spécification by substituting for the words "within » * * 
such condenser" the phrase "another conduit wholly within the Unes 
of the lubricator." In his persistence to enlarge his claims and de- 
part from the construction set forth in his application, he had so 
involved the record in the patent office by ingeniously worded am- 
plifications of his claims and contentions for alternative forms of 
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construction, which were as persistently rejected, that the examiner 
notified him as early as January 19, 1886, that if he still persevered 
in inserting such objeetionable matter, which had been so often re- 
jected, his only remedy was by appeal, "before which, however," the 
examiner added: "In view of the several erasures and interlinea- 
tions throughout the spécification and amendments, applicant is ad- 
vised, in order to avoid confusion, to rewrite the description and 
claims." 

Craig took no appeal from the rulings of the patent office restrict- 
ing him to the location of the pipe g within the condenser. He was, 
howevar, permitted to describe it as located "wholly within the lines 
of the lubricator," instead of designating its position in terms as 
"within the condenser"; but in the light of the history of his appli- 
cation, as disclosed by the file wrapper, his own construction of his 
claims before the examiner of interférences, and upon his succes- 
sive appeal s to the examinera in chief and the acting commis- 
sioner, and exhibited in the drawings and spécifications submitted 
in support of his application, which excluded the form of construc- 
tion now claimed to be covered by his patent, the phrases "within 
the lines of the lubricator" and "within the condenser" must be held 
merely équivalent expressions, which restricted him to the very ar- 
rangement of parts which his application described and delineated. 
Morgan Envelope Co. v. Albany Paper Co., 152 U. S. 425, 14 Sup. Ct. 
627; Sargent v. Lock Co., 114 U. S. 63, 5 Sup. Ot. 1021; Roemer 
v. Peddie, 132 U. S. 313, 10 Sup. Ct. 98; J. L. Mott Iron Works v. 
Standard Manuf'g Co., 4 C. C. A. 28, 53 Fed. 819; Temple Pump 
Co. v. Goss Pump, etc., Co., 7 C. C. A. 174, 58 Fed. 196; Williams 
v. Shoe Co., 49 Fed. 245; Shaw Stocking Co. v. Pearson, 48 Fed. 
234. To hold otherwise would be to give to the preferred form 
of expression a scope and elasticity which entirely contravene the con- 
struction which Craig accepted as the condition of his grant. More- 
over, the second claim of the patent locates the conduit g "wholly 
within the lines of the lubricator"; and the phrase "as set forth," 
at the close of that and claims 4, 5, 6, and 7, by necessary impli- 
cation, refers to the construction described in the spécification, and 
qualifies each claim. It makes interior location of that pipe not 
merely a preferred form of construction, but the sole form permissi- 
ble under the patent. Corn-Planter Patent, 23 Wall. 181, 218; 
Brown v. Davis, 116 U. S. 237, 251, 6 Sup. Ct. 379; Burr v. Duryee, 
1 Wall. 579, 581. He cannot now obtain by construction what the 
patent office repeatedly denied, nor can he évade his own limitations 
upon his claims. His patent cannot thus be enlarged. Burns v. 
Meyer, 100 U. S. 671. Manufacturing Co. v. James, 125 U. S. 447, 
463, 8 Sup. Ct. 967; Railroad Co. v. Mellon, 104 U. S. 112, 118. 

Despite thèse rulings, it is argued in Craig's behalf that he is 
entitled to a broad construction of the patent, and should hâve the 
benefit, as against infringers, of the doctrine of équivalents. Waiv- 
ing the assumption that his patent has been infririged, its charac- 
ter rëpels this pretension. The principle is well settled that 
"wheic an invention is one of a primary character, and the mechan- 
ical functions performed by the machine are, as a whole, entirely 
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new, ail subséquent machines which employ substantially the same 
means to accomplish the same results are infringements, although 
the subséquent machine may contain improvements in the separate 
mechanisms which go to make up a machine. Machine Co. v. 
Lancaster, 129 U. S. 273, 9 Sup. Ct. 299. This case cited McCormick 
v. Talcott, 20 How. 402, 405, where the court, recognizing the doc- 
trine just stated, as positively declared the rule applicable to the 
construction of patents for improvements in well-known devices as 
follows: 

"But if the invention claimed be itself but an improvement on a known 
machine by a mère ehanging of form or combination of parts, the patentée 
cannot treat another as an infringer who has improved the original machine 
by use of a différent form or combination performing the same functions. 
The inventor of the first improvement cannot invoke the doctrine of équiva- 
lents to suppress ail other improvements which are not mère colorable éva- 
sions of the first." 

This doctrine is stated still more positively in Knapp v. Morss, 
150 U. S. 221, 230, 14 Sup. Ct. 81, where Mr. Justice Jackson, deliv- 
ering the opinion of the court, said: 

"If the Hall patent was a valid pioneer invention, the doctrine of équiva- 
lents might be invoked with regard to the sliding blocks and rests, and tbus 
a différent question would be raised; but, being coniined to the spécifie élé- 
ments enumerated by letters of référence, it is neither entitled to a broad 
construction, nor can any doctrine of équivalents be invoked so as to make 
the appellanf s device an infringement of the second claim in controversy." 

See, also, Wright v. Yuengling, 155 U. S. 47, 52, 15 Sup. Ct. 1; Boyd 
v. Hay-Tool Co., 158 U. S. 260, 15 Sup. Ct. 837. 

This rule must be applied to the Craig patent in view of the state 
of the art as evidenced notably by the prior patents granted to 
complainant, one of which confessedly is essentially reproduced 
with but a trifling variation, which was known and used by earlier 
inventors, whose devices long anticipated those of Craig. If any 
additional considération were needed to confirm the construction 
herein given to the words "within the Unes of the lubricator," it 
is found in the testimony of defendant's expert, Jesse Smith, who 
well says that, "if the daims of the Craig patent are to be con- 
strued broadly, * * * so as to cover the defendant's device, it 
will also cover the device of the Mitchell patent as well as the de- 
vice of the Clark patent, both of which are wholly within the Craig 
invention." The same may be said of the Seibert patent, which 
long antedated Craig's cup. 

It is urged by défendants with much force that ail of the claims 
hère sued upon would be directly infringed by a lubricator con- 
structed under letters patent No. 340,486, issued to Craig May 20, 
1886, which under the case of Miller v. Manufacturing Co., 151 U. S. 
186, 14 Sup. Ct. 310, avoids the patent of February 26, 1889, or, at 
least, limits its novelty to the précise construction which it de- 
scribes. Without deciding that the last patent is in valid because 
ail of its claims might hâve been made in that of 1886, the claims 
and essential features of the lubricator in the earlier patent consti- 
tute a strong argument for the strict construction of the so-called 
v.72F.no.2 — 12 
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"improvement" in the patent of 1889. Craig's lubricator, there- 
f ore, if patentable, must be limited to the form which he bas given 
it. Bailway Co. v. Sayles, 97 IL S. 554. It is clear, beyond doubt, 
that, tbus construed, the défendants do not infringe. Tbeir device 
différa materially in appearance, structure, and parts, lacking es- 
sential features of the Craig lubricator, and possessing others 
not found in it. 

3. Was there a public use or sale of Craig's cup two years before 
his application for the patent tberefor? Hodges & McCoy's patent 
for locomotive lubricator bears date November 18, 1884. Their 
application was flled September 30, 1884. Craig's application was 
filed June 1, 1885. In order to successfully meet the issue upon 
the interférence, it was necessary for Craig to carry his invention 
back of September 30, 1884, the date of the Hodges & McCoy appli- 
cation. The issue in controversy. between thèse parties was de- 
fined by the examiner of interférences in his décision of March 12, 
1887, as follows: 

"The combination of a lubricator provided with a sight-feed or observation 
chamber in which oil rises through water in its passage to the discharging 
conduit for leading such oil to the part or parts of the engine to be lubricated, 
with a conduit to lead steam from the boiler into the condenser of such lubri- 
cator, and with another conduit within and to lead steam from such con- 
denser into the said oil-discharging conduit." 

Craig testified that he conceived the invention in issue in the 
latter part of 1882. His idea and aim were to make "a lubricator 
that could be adopted for use in an ordinary stationary engine, and 
one that could also be adapted for use upon an engine when there 
were differential pressures to guard against." He says that he 
completed such a lubricator in February, 1883. In support of this 
claim, he put in évidence, before the examiner, a drawing which he 
states was made October 5, 1882, showing a device capable of being 
made to embody the issue by the removal of a plug at the top of the 
condenser chamber, and the substitution therefor of a pipe connec- 
tion with the boiler or steam pipe. He states that for the inven- 
tion he obtained letters patent No. 281,241, July 7, 1883, on an ap- 
plication flled June 13th of that year. The lubricator of this pat- 
ent and that of No. 277,264, he testifies, operate upon substantially 
the same principles. It will also be remembered that he admits 
the essential similarity of that patent to the one hère sued upon, 
the différence between them, as above remarked, consisting in the 
addition of the pipe or conduit p to lead from the condenser to the 
boiler, in order to conduct steam from the boiler to the condenser. 
In support of this contention that he had completed in January or 
February, 1883, the lubricator upon which the issue was joined, 
he put in évidence the bills for work done thereon by parties whom 
he had employed in its construction. He satisfled the examiner 
that he had perfected and reduced it to practice in March, 1883, 
and operated it upon the Pillsbury engine at Lawrence, Mass.; and, 
on the évidence, the commissioner awarded him priority of inven- 
tion, afflrming not only his conception of the device, but its actual 
réduction to practice. 
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The proofs show that on March 13, 1883, Craig attached to the 
Pillsbury engine a lubricator made under letters patent No. 281, 
241, except that it had in addition to some minor and immaterial 
connections the pipe p leading from the top of the condenser to the 
boiler, in order to conduct steam from the boiler into the con- 
denser. This addition made it identical with the lubricator de- 
scribed in letters patent No. 398,583, upon which this suit is 
founded. Craig insists that this was merely an expérimental use, 
but he admits that it was placed on the engine under his agreement 
that when he had got through experimenting with it, if Pillsbury 
wanted to buy it, he would sell it to him. He further admits that 
the lubricator ran for a week or two (other testimony fixes the 
period at three weeks, at least), when he had it removed from the 
engine, and plugged up the interior pipe B which corresponds to 
the pipe g in the patent hère involved. It is not claimed that this 
was done because of the inefflciency of the lubricator, or that its 
use had developed the necessity for any altération, but Craig's pur- 
pose was to see how it would operate in that condition, which he 
stated "would make a différent device of it." It thus ran success- 
fully for some time. Having thus satisfied Pillsbury's engineer 
of its utility and effectiveness in both forms, April 16, 1883, he 
made out a bill for it to Pillsbury, who testifies that he paid the 
same on that day. No other change than this was made in the 
lubricator after it was attached to the engine, and Craig admits 
that its working did not seem to be materially changed thereby. 
There was no secrecy in this use, and the place where it was had 
was open to the tenants of the building. No complaint was made 
against the working of the cup bef ore the closing of the interior 
steam tube B, and, if Craig is to be credited, no motive prompted 
the change but his désire to experiment, with a view to "make a 
différent device of it." While it is possible that this change was 
made as Craig testifted, it is highly improbable. The story is open 
to the suspicion that it is prompted by the necessity of avoiding 
the effect of this use and of the sale to Pillsbury. Craig says that 
in February, 1883, when he completed the lubricator, he was ad- 
vised by his solicitor that it comprised two separate and distinct 
inventions, which could not be incorporated in one patent. A cup 
for use upon locomotives was evidently the most valuable; yet 
he did not apply for a patent for it until June 1, 1885. If he then 
had the invention which he now claims, this is remarkable, if not 
incredible. In the interval betvveen its completion, in February, 
1883, and June 1, 1885, he took out three patents for improved 
lubricators, neither of which, as he claims, embodies the improve- 
ment to which he allèges title under this patent. This approaches 
a démonstration that prior to June 1, 1885, he had not made the 
invention which he hère claims. James v. Campbell, 104 U. S. 356. 

In this condition of the proofs, the examiner in chief, to whom 
Craig had brought the issue by appeal, held that the earliest date 
which could be assigned to Craig for the conception and disclosure 
of this invention was June 1, 1885, when he flled his application. 
The file wrapper shows that the flrst présentation in the patent 
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office of Craig's claim for a lubricator operative under differential 
pressures was April 6, 1887, when he flled his amended spécification, 
making oath that he was the original and first inventor of the im- 
provement or invention as described and claimed in the aboyé amend- 
aient (the locomotive lubricator), in addition to what was embraced 
in his original application. This at first was rejected, as incon- 
sistent with the original application, but was subsequently per- 
mitted to come in under that instrument. This latter circumstance 
of itself suggests, at least, that when he filed his application, June 
1, 1885, a fortiori in February, 1883, Ci ai g had not completed, if he 
had conceived the idea of, such a lubricator as he now claims. But 
if we give him the benefit of the doubt against ail of the opposing 
circumstances which tend to discrédit his claim to invention, and 
assume that as early as February or March, 1883, he had ruade a 
lubricator capable of the double use which he describes, and took it 
to his attorney for the purpose of obtaining a patent for it, we must 
conclude that his device was then perfected, and "had received from 
its inventor every élément necessary to its opération," to use the 
language of Mr. Justice Matthews in Manufacturing Oo. v. Sprague, 
123 U. S. 249, 8 Sup. Ct. 122; and that the sole purpose of attach- 
ment to the Pillsbury engine was to demonstrate its efficiency to 
Pillsbury, under the agreement that the latter should purchase it if 
its use established its utility. This use was for the purpose of trade 
and profit, and the test was merely ancillary to the sale. This, of 
itself, would defeat Craig's patent, as it constituted a public use of 
the invention (if it existed) two years before his application. If there 
is any doubt, however, as to the character of its use, and its effect 
upon the patent, there can be none whatever on the admitted fact 
of the sale to Pillsbury. The test had demonstrated the operative- 
ness of the device, and the lubricator had met the conditions upon 
which Craig proposëd to sell, and Pillsbury agreed to buy, and he 
bought it becàuse it had met those conditions. It was upon thèse 
groùnds that the examiner in chief, after a careful review of the 
transaction in the light of évidence, held that Craig's right to a pat- 
ent was defeated under the statute (Rev. St. § 4886), although they 
awarded priority of invention to Craig. The assistant commissioner 
of patents, in an elaborate opinion, affirmed the conclusions of the 
examiner in chief. More than six months afterwards, he changed 
his views, and reversed his former décision. The reasons expressed 
for this action are not satisfactory. It was the contention in Craig's 
behalf in the various proceedings of interférence that the use of his 
cup on stationary engines should not defeat his claim, as his lubri- 
cator was designed for use on locomotives. This is inconsistent 
with the claim of invention which specified the completion of a cup 
capable of use as a single or double connected lubricator. If it were 
true that only prior use on a locomotive could avail to anticipate 
Craig, it is difficult to see on what ground he should be accorded prior- 
ity of invention as of March 13, 1883, the date of its use on the Pills- 
bury engine. It was upon this ground that the acting commissioner 
held that public use had not been proven against Craig. The ex- 
aminer in chief had held that the cup used at Pillsbury's did not 
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embody the présent invention, "the steam pipe leading down f rom the 
condenser being plugged up and without function; and, moreover, 
the engine being stationary, and not locomotive, no such functions 
were ever accomplished or carried out, and the invention was not 
made." This overlooked the three weeks' use of the cup prior to the 
closing of the interior pipe B. "Of course," said the examiner in 
chief, "Craig cannot now urge this identical Pillsbury experiment as 
proof of complète invention March 13, 1883. * * * Craig can- 
not blow hot and cold with the same breath. He cannot plead that 
he had not the invention when public use is in question, and by the 
same évidence show that he had it when priority of invention is in 
question. He was given the benefit of the doubt on his own quali- 
fications and distinctions, 'ut res magis valeat quam pereat,' to save 
f orfeiture, but the invention cannot now be expanded to save priority." 

Craig's position hère is as clearly incongruous as that taken in the 
patent office. To make good his claim to invention, he insists that 
he completed and reduced to practice on the Pillsbury engine a de- 
vice embodying his invention as early as March 13, 1883. To meet 
the défense that his alleged invention had been in public use and on 
sale more than two years before his application for a patent, he dé- 
nies that the cup put on the Pillsbury engine contained the invention 
hère claimed, because the interior pipe was plugged and f unction- 
less on the stationary engine. The fact, if it be a fact, that, after 
his cup had been in successful use for three weeks with its interior 
pipe open, Craig closed that pipe, in search of a différent device, and 
that, thus changed, the lubricator was thereafter used by his vendee, 
does not avoid the effect of the flrst use. The article sold embodied 
both inventions, if he had two, and was sold without restriction or 
condition. There was nothing in the transaction which limited 
Pillsbury's use of it, with or without the plug. There is no évidence 
that Pillsbury knew of the change. Had he removed the plug, and 
used the cup as a double connection lubricator, he could not hâve 
been held an infringer. He had not bargained for the device which 
Craig's experiment might develop, but for that which he commended 
as his finished production. It became his property absolutely. It 
was a sale of the device in the course of Craig's business as a man- 
ufacturer. A conditional sale or a sale on approval as an offer 
to sell makes the device "on sale," within section 4886. Henry v. 
Francestown Co., 2 Fed. 78; Kells v. McKenzie, 9 Fed. 284; Lyman 
v. Maypole, 19 Fed. 735. In order to constitute a public use of in- 
vention, it is not necessary that more than one of the patented ar- 
ticles should be publicly used. "One well-defined case of such use is 
just as effectuai to annul the patent as many." McClurg v. Kings- 
land, 1 How. 202; Fruit-Jar Co. v. Wright, 94 U. S. 92; Worley v. 
Tobacco Co., 104 U. S. 340; Egbert v. Lippman, 104 U. S. 333; Man- 
ufacturing Co. v. Sprague, 123 U. S. 249, 257, 8 Sup. Ct. 122. 

In Egbert v. Lippman, supra, it is said, by way of illustration: 

"For instance, if the mventor of a mower, a printing press, or a railway car 
makes and sells only one of the articles invented by him, and allows the 
■ vendor to use it for two years without restriction or limitation, the use is just 
as public as if he had sold or allowed the use of a great number." 
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Nor is the publicity of the use dépendent on the number of per- 
Bons to whom it is known where the device is given or sold for use 
without limitation or injunction of secrecy. A use or knowledge 
of the use, if confined to one person, is fatal to the patent. See, also, 
Manning v. Glue Co., 108 U. S. 462, 2 Sup. Ct. 860. 

In Elizabeth v. Pavement Co., 97 U. S. 126, it is said that while 
abandonment of the invention to the public will not necessarily 
follow its public use or sale within two years before the inventor's 
application, "yet if the invention is in public use or on sale prior to 
that time, it will be conclusive évidence of abandonment, and the 
patent will be void." 

The rule of judgment applied to cases where the question of public 
use arises is stated in Manufacturing Co. v. Sprague, 123 U. S. 249, 
8 Sup. Ct. 122, asfollows: 

"In considering the évidence as to alleged prior use for more than two years 
of an invention, which, if established, will hâve the effect of invalidating the 
patent, and where the défense is met only by the allégation that the use was 
not a public use in the sensé of the statute, because it was for the purpose of 
perfecting an incomplète invention by tests and expérimenta, the proof on 
the part of the patentée, the period covered by the use having been clearly 
established, should be full, unequivocal, and convincing." 

The condition imposed by section 4886, Rev. St. U. S., does not 
require for the defeat of a patent, because of the sale or use of its 
subject-matter with the inventor's consent two years prior to his 
application, that such sale or use must hâve been continued during 
ail that period. It is enough if the inventor has sold an article or 
permitted its use without restriction at any time over two years 
before he applied for a patent. Andrews v. Hovey, 123 U. S. 267, 
274, 8 Sup. Ct. 101; Id., 124 U. S. 694, 719, 8 Sup. Ct. 676; Egbert 
v. Lippmann, 15 Blatchf. 295, Fed. Cas. No. 4,306. 

The object of section 4886, which before the revision of the 
statutes was section 24 of the act of 1870, as said by Mr. Justice 
Blatchf ord in Andrews v. Hovey, supra, was to "require the inventor 
to see to it that he filed his application within two years from the 
completion of his invention, so as to eut off ail question as to the 
defeat of his patent by the use or sale of it by others more than 
two years prior to his application, and thus leave open only the 
question of the priority of invention." Under thèse rulings and un- 
der the proof s in this case, it is clear that there was such a public 
use and sale of the Craig lubricator as to avoid his patent. 

For thèse reasons, without discussing other questions, the bill 
must be dismissed, with costs. 



TAYLOR BURNER CO., Limited, v. DIAMOND. 

(Circuit Court, W. D. Pennsylvania.) 

No. 524. 

Patents — Invention— Gas Heatbbs or Bduners. 

The Taylor patent, No. 499J51, for an improvement In gas heaters or 
burners, consisting substantially in giving to the jet holes in a vertical 
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asbestos board an upward Inclination, whereby the gas discharges Itself 
more freely and evenly, held to show patentable invention, in view of the 
very bénéficiai results achieved, and of the fact that, while the desirability 
of thèse results was long recognized, no previous inventor or mechanic 
had conceived of the improvement. 

2. Samb — Anticipation. 

An invention, consisting in giving to the jet holes of a vertical-faced gas 
burner an upward inclination, is not anticipated by the previous use of 
gas-log burners, which, on some part of their circumference, had upwardly 
inclined jet holes, as this was a mère accidentai use, without récognition of 
its bénéficiai results. Topliff v, Toplift, 12 Sup. Ct 825, 145 U. S. 156, 
applied. 

Suit in equity for infringement of a patent. 

Bakewell & Bakewell, for complainant. 
John H. Roney, for défendant. 

BUFFINGTON, District Judge. This is a bill in equity, filed by 
the Taylor Burner Company, Limited, against James H. Diamond, do- 
ing business as the Diamond Burner Company, for alleged infringe- 
ment of letters patent No. 499,151, granted said company June 6, 
1893, as assignées of William G. Taylor. The subject-matter of dis- 
pute is a gas heater or burner. Infringement of the flrst claim is al- 
leged, and the défenses set up are déniai of patentable novelty and 
anticipation. In burners for open fireplaces there are several désira- 
ble points, viz. : Efflciency, or the production and utilization of ail the 
beat possible from the gas used; economy, or the doing so with a 
minimum consumption of fuel; safety in opération; and, lastly, unit- 
ing thèse in a lire and structure pleasing to the eye. The gênerai 
type of burners in use before Taylor's présent patent were those pro- 
vided with vertical asbestos board or metallic face plates, through 
which the gas passed from a chamber formed on the rear of the plate. 
The asbestos board ones were provided with tufts of asbestos on the 
face, and beneath thèse tufts or rows the gas passed through the face 
by means of small horizontal jet holes. The ones with metallic face 
plates were also provided with rows or tufts of asbestos, and the 
plates themselves were corrugated. On the upper sides of thèse ridges 
were jet holes, which kept the flame closer to the face plate, and there- 
fore with a resulting increased radiation. Thèse burners were open to 
several objections. So long as there was a heavy pressure of gas 
(which, of course, meant increased consumption and expense), the 
flame was quite uniformly spread over the entire face surface; but, 
when pressure was reduced, the flame localized or burned in spots, 
thus presenting a ragged, scrawny appearance, or burned at the top 
of the face plate only, leaving unconsumed the lesser pressure of gas 
escaping at lower points. Sometimes the fiâmes would back or run 
through the jet holes, cnusing puffs or slight explosions. In the 
asbestos board burner the greater the pressure the further the gas 
was driven from the face plate, and, consequently, there was less 
radiation and less brilliancy in the asbestos tufts. To obtain satis- 
factory results in heat and appearance, which latter is an important 
élément in a fire which people sit facing, both types of burner had to 
be used, with a full pressure of gas, and this made them expensive. 
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Thèse difficultiés were overcome by Taylor by a device the sim- 
plicity of which is its chief merit. He took the common asbestos 
board face plate of the old construction, but, intead of piercing the 
jet holes horizontally, as had been done, he gave them a downward in- 
clination, preferably of such an angle that the lower side of the exter- 
nal opening was higher than the upper side of the internai one. In 
his spécification he says: 

"By arranging the openings at an inclination as shown, I hâve found that, 
even with the lowest pressures, there is no danger ot the air from thé outside 
passing into the gas chamber, and causing an explosion, as whatever gas 
there may be in the passages, as at the moment the gas is turned out, it will 
hâve a tendency to rise and discharge itself from the outer face of the burner, 
and this tendency is sutticient to prevent tne air passing into the gas cham- 
ber, and being igniteà therein. There are other reasons which maîie the 
particular arrangement better, among which may be said that the gas ap- 
parently is more evenly distributed over tne surface of the heater, by means 
of the inclined openings, than when they are perpendicular thereto. * * * It 
may be further added that, where the openings or perforations are horizontal, 
and the gas in the opening, owing to its buoyant action, it tends to press upon 
the upper surface of the openmg, and if the pressure at both ends of the 
opening is substantlally the same, the gas will either remain in the open- 
ing or escape from both siaes about equaliy. When, however, th« openings are 
inclined, the buoyant action of the gas tends to cause it to rise through the 
opening; and, as the upper end of the opening, in my construction, is outside 
the gas chamber, It will be seen that the tendency of the gas is to rlow out 
of the burner, and this adds to its safety, and aids in preventing explosion." 

The claim hère in question is the first, namely: 

"A gas burner, comprislng a plate of asbestos material having a séries of 
perforations through the same, the perforations being at aD inclination to the 
surface of the plate, substantiauy as described." 

The results of this simple change are really quite striking. The 
flame closely hugs the face plate, either under high or low pressure. 
Moreheat is radiât ed into the room from the sameamount of gas. The 
asbestos tufts are made more generally incandescent. When the gas 
is turned down, the jet holes seem to act as tiny flues, and draw 
forth the gas in small quantifies, which still continue to burn, or flash 
in flame, from one jet to another over the entire surface of the plate. 
When the gas is turned off the flre goes out quietly, and, even turned 
very low, there seems to be no tendency of the flame to follow the gas 
into the chamber, and cause puffs or small explosions. Experiments 
made during the taking of the proofs show that, where two burners 
of identical construction, save that one had horizontal, the other slop- 
ing, holes, were used under similar conditions, the latter radiated two- 
ninths more heat than the former. The distribution of the flame un- 
der low pressure is also more even. The évidence in the case, and 
the illustrations given during the argument, satisfy us the Taylor de- 
vice accomplished a new and useful resuit in gas burners, and its sim- 
plicity commends, instead of condemns, it, in our judgment. It is 
true Taylor did nothing more than incline the holes of the old asbes- 
tos board construction. But, where the subject is so volatile and 
fleeting a one as gas, seemingly simple changes of conditions, sur- 
roundings, or appliances often accomplish new and far-reaching re- 
sults. Sô, in this case, the simple change of the direction of the jet 
holes has made Taylor's device the success it is shown to be. Such 
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a method never seemed to hâve oecurred to any of the mechanics who 
hâve worked with gas fires for years. While the desirability of keep- 
ing the flame close to the radiating face plate was recognized as highly 
désirable, no one seems to hâve thought of inclining the holes in an 
asbestos plate, or to hâve discovered the subtile and désirable effect 
such inclined holes would exert on the gas. The character of the re- 
suit accomplished, and the advances made by it, to our ruind, stamp 
Taylor's device as of a patentable character. Nor was it anticipated 
by prior devices. While the placing of the holes in the upper side of 
the ridges of the corrugated metallic plates in use at that time 
brought the flame in close contact to the face plate, yet thèse holes 
were not the holes of the Taylor device, or capable of performing the 
same functional purpose. In Taylor's burner, a board of material 
thickness is used, and such thickness (a factor absent in the metallic 
plate) permits the lower side of the external opening to be higher 
titan the upper side of the internai opening. By this means the 
higher heated portion of the face-plate opening serves as a positive 
draft to draw the gas to the surface, and, generally, over the entire 
face plate. 

Nor is Taylor's device anticipated in the gas log or in the burner of 
the Hewitt patent. While some of the holes in thèse constructions 
are inclined, yet such inclination is merely accidentai, and was not 
given for any functional purpose. The holes are made normal to 
the surface in which they are drilled, and are given a relatively up- 
ward or downward inclination to the side they happen upon. Such a 
construction would be fatal to the efficiency of the Taylor device. Such 
mère accidentai use of some of the features of an invention, without 
récognition of its benefits, does not constitute anticipation. Topliff 
v. Topliff, 145 U. S. 156, 12 Sup. Ct. 825. 

Upon the whole case, our judgment is with the complainant. The 
respondent's structure is a substantial reproduction of Taylor's de- 
vice, and is clearly an infringement npon the first claim of his patent. 
A decree may be prepared. 



NATIONAL MACH. CO. v. WHEELER & WILSON MANUF'G CO. 
(Circuit Court, D. Connecticut. January 11, 1896.) 

1. Patents— Decisiok in Interférence Proceedings— Concltjsivenbss. 

The fact that a party to an interférence proceeding permits the décision 
to go against him by default does not make such décision conclusive 
against him upon the question of the patentability of the machine in a 
subséquent suit against him for infringement. It is conclusive only upon 
the issue of priority of invention. 

2. Same — Two Patents to Same Inventor. 

The question whether two patents cover the same invention dépends 
upon the scope of their claims. Claims are coextensive which specify 
the same combination of the same number of parts, with the same features, 
though the functions which are mentioned in the claims are not coex- 
tensive. But two claims are not coextensive which specify différent com- 
binations of parts of a process, machine, or manufacture, even where 
some of thèse parts are in each of the combinations. Miller v. Manu- 
facturing Co., 14 Sup. Ct. 310, 151 U. S. 18G. 
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8. ^AMB— BuTTONHOLB MACHINES. 

The Osterhout patent, No. 447,791, for an improvement In machines for 
cutting and stitchlng buttonholes, shows patentable invention, and was 
not antieipated. Olaims 21 and 22 cover, broadly, a combiùation having 
a normally elevated cutter, positively connected with, and unyieldingly 
actuated and depressed at a certain time by, a depressor operated through 
or by means of the needle bar actuating mechanism, and a cam or device 
operatlng or rotating in unison with the feed cam, whereby the cutter is 
thrown into action. Thèse claims are infringed by a machine made in 
accordance with the Tebbetts & Doggett patent, No. 438,655. 

This was a bill by the National Machine Company against the 
Wheeler & Wilson Manufacturing Company for alleged infringe- 
ment of a patent for an improvement in buttonhole machines. 

Edwin H. Brown and James C. Chapin, for complainant. 
Livingston Gifford and James H. Lange, for défendant. 

TOWNSEND, District Judge. At this final hearing upon a bill 
in equity, complainant prays for an injunction and accounting, al- 
leging infringement of letters patent No. 447,791, granted March 10, 
1891, to James B. Osterhout, assignor to complainant. The record 
in this very complicated case has the refreshing merit of exclusion 
of irrelevant matter, and inclusion of ail necessary évidence. The 
questions at issue hâve been exhaustively presented in admirable 
briefs, and by lucid and thorough oral arguments. 

The patented device is for an improvement in machines for cutting 
and stitching buttonholes. The spécification states that: 

"One gênerai object of this Invention is to provide buttonhole sewing ma- 
chines with practically successful cutting mechanisms, which shall automatic- 
ally eut a buttonhole only when the machine is stitching at a predetermined 
portion, part, or point in the periphery of the buttonhole." 

The patent covers a novel machine, comprising patentable im- 
provements upon previously existing devices, whereby new and use- 
ful results were produced. The défense is déniai of infringement. 
Prior to the invention embodied in the patent in suit, and in certain 
patents relied upon by défendant, — notably, that to Égge in 1885, — 
no practical, automatic buttonhole attachments for sewing machines 
had been devised, which would both stitch and eut the buttonhole 
automatically. The problem presented was to provide a cutter 
which should not only automatically eut by a single stroke, at the 
proper time and in the proper place, but should be prevented from 
thereafter continuing the cutting opération. Défendant admits 
that Osterhout so far solved this problem by an inventive act that 
his device was capable of practical opération in the hands of an ex- 
pert operator. And défendant further admits that the patents upon 
which it relies, and under which it manufactures, dépend for their 
opération upon a finger or pin on a feed wheel such as is found in 
complainant's patent. But they deny infringement, on the ground 
that this finger was well known in the prior art; that the claims iu 
suit do not cover it, except in combination with other éléments not 
used by défendant; and, further, because defendant's machine shows 
invention, by the solution of the problem presented, upon a différ- 
ent principle, producing the same results in a différent way. The 
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construction of defendant's machine is practically identical with 
that covered by patent No. 438,655, granted October 21, 1890, to Teb- 
betts & Doggett. Défendant claims that the Osterhout patent is 
for an improvement upon the type of cutters known as "step by step 
cutters," in which a knife is operated at each alternate descent of 
the needle, but that the Tebbetts & Doggett patent is for an inde- 
pendent, single-plunger cutter, which can operate only once in any 
event Défendant further claims that patent No. 345,419, granted 
to Frederick Egge July 13, 1886, shows such a solution of the prob- 
lem presented as deprives Osterhout of any claim to any device or 
construction, except the spécifie construction described and claimed 
in his patent. This subject will be discussed later. 

Buttonhole machines of the class in question comprise a stitch- 
forming mechanism, a work-moving mechanism, and a cutting mech- 
anism. This litigation is coheerned with the latter mechanism only. 
In this is included a cutter, a cutter carrier moving relatively to the 
plane of the work, a depressor to force the cutter through the fabric, 
and a cutter controller to cause the engagement of the cutter car- 
rier and depressor. The claims alleged to hâve been infringed are 
thefollowing: 

"(1) In a buttonhole sewing machine, the combinatlon, with its stitch-form- 
ing and work-inoving mechanisms, of a work cutter and its carrier, normally 
elevated; a depressor, which ordinarily does not depress the cutter carrier 
and cutter; a cutter controller connected to and moving with the said work- 
moving mechanisms; and connections between the said cutter controller, cut- 
ter carrier, and depressor, whereby the latter is temporarily caused to depress 
the cutter carrier and cutter,— substantially as set forth. (2) In a buttonhole 
sewing machine, the combination, with its stitch-forming and work-moving 
mechanisms, of a work cutter and its carrier, normally elevated; a depressor, 
which is operated by the needle-actuating mechanism of the sewing machine, 
and which ordinarily does not depress the cutter carrier and cutter; a cutter 
controller connected to and moving with the said work-moving mechanism; 
and connections between the said cutter controller, cutter carrier, and de- 
pressor, whereby the latter is temporarily caused to depress the cutter car- 
rier and cutter,— substantially as set forth." "(4) In a buttonhole sewing ma- 
chine, the combination, with its stitch-forming mechanism, work clamps, and 
mechanism, Including a rotary feed device for operatlng the work clamp, of 
a work cutter and Its carrier, normally elevated; a depressor, which ordi- 
narily does not depress the cutter carrier and cutter; a cutter controller con- 
nected to and rotating with the said rotary feed device; and connections be- 
tween the said cutter controller, cutter carrier, and depressor, whereby the 
said depressor is temporarily caused to depress the cutter carrier and cutter, 
—substantially as set forth. (5) In a buttonhole sewing machine, the combi- 
nation, with a stitch-forming mechanism, a work clamp, and mechanism, in- 
cluding a rotary feed device for operating the work clamp, of a work cutter 
and its carrier, normally elevated; a depressor, operated by the needle-ac- 
tuating mechanism of the sewing machine; a cutter controller connected to 
and rotating with the said rotary feed device; and connections between the 
said cutter controller, cutter carrier, and depressor, whereby the cutter car- 
rier and cutter are temporarily depressed by the said depressor, — substantially 
as set forth." "(7) In a buttonhole sewing machine, the combination, with a 
stitch-forming mechanism, a work clamp, and mechanism for operating the 
work clamp, of a depressor, operated by the actuating mechanism of the 
sewing machine; a work cutter; its carrier; means to elevate the cutter car- 
rier, and means to support it when elevated and disconnected from said de- 
pressor; a cutter controller connected to and moving with the mechanism 
operating the work clamp; and connections between the said cutter controller, 
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cutter carrier, and depressor, whereby the cutter carrier is temporarily con- 
nected with and depressed by the said depressor, and is tnereupon elevated 
and disconnected from the depressor,— substantially as described." "(15) In a 
buttonhole sewing machine, the combination, with a stitch-forming mechan- 
ism, a work clamp, and mechanism for operating the work clamp, of a cutter 
carrier, normally elevated, and an attached cutter of suitable length to eut a 
buttonhole at one insertion ; a depressor opéra ted by actuating mechanism of 
the sewing machine, a cutter eontroller connected to and moving with the 
mechanism for operating the work clamp; and connections between the said 
cutter eontroller, cutter carrier, and depressor, the same being constructed 
and arrangea so as to cause the cutter carrier and cutter to be depressed by 
the said depressor to eut a buttonhole when the sewing machine is stitching 
at or near one and part of one side of the buttonhole,— substantially as set 
forth." "(21) In a machine for stitching buttonholes, the combination, with 
a stitch-forming mechanism, a work clamp, and mechanism for operating the 
latter, of a cutter, a cutter carrier or bar, a depressor operated by the needle- 
bar actuating mechanism, a eam or device rotating in unison with the clamp- 
operating cam or disk, and connections between the said rotating cam or dé- 
viée and depressor, whereby the cutter is thrown into action. (22) In a ma- 
chine for stitching buttonholes, and combination with a stitch-forming mechan- 
ism, a work clamp, and mechanism for operating the latter, of a cutter bar 
sliding vertically in the head of the machine, and entirely disconnected from 
the needle bar thereof ; a cutter of suitable length to eut an entire buttonhole 
at a single stroke; a slotted throat plate, through which the said cutter can 
descend; a depressor operated by the needle bar actuating mechanism to 
cause a descent of the cutter bar and cutter as a buttonhole is being com- 
pleted; a cam or device rotating in unison with the feed cam or disk for the 
clamp; and connections between the said rotating cam or device and depressor, 
whereby the latter is thrown into action to operate the cutter." "(28) The 
combination, with a buttonhole sewing machine, of a cutter, a cutter carrier, 
a cam from which motion is transmitted to the cutter carrier to depress the 
cutter, and mechanism whereby the dépression of the cutter from the cam 
will be produced but once, and after the stitching of the greater part of the 
buttonhole, substantially as specifled." 

The invention claimed in this patent consists of a cutter normally 
elevated, and out of engagement with the other parts of said ma- 
chine, but which may be so connected with the work-moving and 
feeding mechanism that, at the appropriate time in the stitching of 
the buttonhole, it is caused to be positively and unyieldingly oper- 
ated by the needle-actuating mechanism of the machine, so as to 
eut the buttonhole, and immediately thereupon to be again disen- 
gaged, and return to its normal position. In the stitch-forming 
mechanism of this class of machines, the needle does not move over 
the cloth, but reciprocates constantly in one position, while the 
work-moving mechanism imparts to the fabric a jogging movement 
for each stitch, and a progressive feed movement, whereby the cloth 
is so moved as to produce the required buttonhole. 

A question which has been much discussed is whether the com- 
plainant's cutter eontroller, as claimed, covers only a eontroller 
which necessarily controls the cutting during the entire period from 
the time when it is automatically put into engagement, until the 
cutting opération is terminated, or whether it may also cover 
merely the means whereby it is put into engagement, without 
référence to the length of the engagement. The accompanying 
illustrations will serve to show the distinction between the twa 
machines: 
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Complainant's lettered exhibit, "Wlieeler & Wilson Machine with 
Osterhout Device No. 2," also shows the buttonhole cutter of the 
patent in suit. P, of the patent drawings, représenta the cutter 
controller, a laterally projecting finger attachée! by means of screws 
to the feed-wheel disk, F, arrangea to be operated by means of teeth 
in said wheel engaging a ratchet or pawl, motion to which is im- 
parted by the motion of the main shaft of the machine. As this 
disk revolves, it brings the projecting point of the cutter controller 
into engagement with a vertical finger on the arm, L, of a lever 
which so moves the arm, L', of said lever, acting by means of hinges 
upon the vertical cutter carrier, I, as to cause the cutter bar to 
slightly rotate, and to bring the clutch, J, on the cutter carrier, and 
the clutch, J', on the needle carrier, A, into engagement. There- 
upon the downward movement of the needle arm depresses the cut- 
ter carrier, and the cutter passes through the fabric. Upon the up- 
ward movement of the needle carrier, a spring causes the clutches 
to be disengaged, and another spring, K, upon the cutter carrier, éle- 
vâtes the cutter. 

The def endant's machine is constructed substantially in accordance 
with the Tebbetts & Doggett patent. The drawing on sheet 1 of said 
patent shows said cutter in operative combination with a Wheeler 
& Wilson buttonhole sewing machine. It also comprises a circu- 
lar feed wheel attached to a Wheeler & Wilson machine, and having 
a laterally projecting finger or controller, like that of the patent in 
suit, operated in the same way. As the feed wheel revolves, a pin 
on said finger strikes an arm of a bell crank lever, causing said lever 
to slightly rotate and bring a latch into engagement with a catch 
on a collar on a needle bar rocker shaft. This latch is fastened by 
means of screws to a cutter bar rocker shaft. At the extremity of 
said cutter bar rocker shaft is an arm which opérâtes the cutter car- 
rier. On said cutter bar rocker shaft is a collar with a projection 
or finger thereon. The upper short arm of said bell crank lever is 
pressed against said finger when the lower arm is brought into en- 
gagement with the controller or finger on the feed wheel; thus 
causing a slight rotary movement of the cutter bar rocker shaft, suf- 
ficient to bring the latch into engagement, as above stated, with the 
catch on the collar carried by the needle bar rocker shaft. The 
rotary movement of the needle bar rocker shaft, communicated by 
said engagement to the cutter bar rocker shaft, causes a jaw or 
clutch at the extemity of said arm, connected with and operated by 
said cutter bar rocker shaft, to descend, and, in descending, to de- 
press a finger, with which it is in engagement, on the cutter carrier, 
and thus to depress the cutter which cuts the buttonhole. While 
the cutter is thus being depressed the movement of said cutter bar 
rocker shaft causes a releasing, snail-shaped cam thereon to press 
against the top of said bell crank lever, thus releasing the arm of 
said lever from engagement with the controller on the feed wheel. 
Défendant claims that this releasing opération accomplishes what 
the patentées of said machine state as the main object of their inven- 
tion, — a single automatic descent of the cutter, and the prévention 
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of further descents by means of a device independént of the needle 
bar. When the cutting opération is completed a spring on the cut- 
ter bar rocker shaft élevâtes the cutter. A comparison of the two 
machines shows that each has" a circular feed-wheel disk, operated 
in the same way by the feed-wheel mechanism, and provided with a 
projecting pin, which, at a certain point, contacts with a lever which 
causes a cutter carrier to engage with a needle carrier by means of 
a clutch; the lever in one device acting directly upon the cutter 
carrier, and causing it to contact and engage with the needle car- 
rier, and in the other device, through the intervention of an inter- 
posed cutter bar rocker shaft, engaging with a needle bar rocker 
shaft by means of collars and clutehes thereon. In each case the 
cutter bar and needle bar are normally disconnected. In each case 
the movement of the needle-actuating mechanism causes the descent 
of the cutter carrier. In each case it is positively and unyieldingly 
actuated at a given point. In each it is normally elevated by a 
spring. The prior art does not show this construction, or any such 
combination. 

Prior to the invention of the patent in suit, Angers or projections 
on the feed wheel had been used to bring some independént or auxil- 
iary device into opération at a predetermined point. Thus, in pat- 
ent No. 303,453, granted to F. W. Ostrom August 12, 1884, a pin on 
the feed wheel released certain cording mechanism, so that it was 
operated by a spring, and also released certain brake mechanism. 
Tbis device did not suit. While it set a train of mechanism in mo- 
tion, it did not throw it out of opération. In patent No. 240,546, 
granted April 26, 1881, to John Reece, for an automatic buttonhole 
stitching and cutting machine, a cutter-actuating cam on the feed 
wheel, acting upon the cutter lever, caused the depressor of the cut- 
ter to eut the fabric, and thereafter permitted its release. This de- 
vice was combined with a sewing machine having two needles, — one 
to make the edge stitch, and the other the depth stitch, — so that 
there was no jogging movement therein, and it furnished no sugges- 
tion for adaptation to machines having such movement. Ostrom 
patent, No. 303,454, is for a buttonhole cutter operated by hand. It 
was incapable of automatic opération. Allen patent, No. 246,859, is 
for an attachment for trimming the edges of fabrics. The trimmer 
descends and cuts at each descent of the needle; thus illustrating 
the step by step cutter, as compared with the single-stroke cutter. 
Its opération is controlled by hand, and, while it might be used in a 
two-needle machine, it is not adapted for use in a machine having a 
jogging motion. Patent No. 337,273, granted March 2, 1886, to J. 
W. Lufkin, shows a cutter in which an arm, operating upon the cut- 
ter lever every second time that the needle descends, causes it to eut 
the buttonhole during the opération of the stitching, but only at the 
time when the needle is making the edge stitch. It differs from the 
stitching mechanisms hère in controversy in that, while in the latter 
the cutter is brought into opération by means of a flnger on the 
clamp-feed mechanism, and only descends at a certain predetermined 
portion of the stitching opération, the Lufkin machine opérâtes step 
by step, and continuously, by alternate descents, during the entire 
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stitching period, is actuated f rom a cam in the main drivîng mechan- 
ism of the machine, and is not provided with any means for deter- 
mining the cutting opération. Thèse machines do not anticipate 
the combination of the patent in suit. They show that there ex- 
isted, in the prior art of buttonhole stitching machines, hand and 
automatically operating cutting attachments, and that Angers, simi- 
lar to that of the patent in suit, for starting the various opérations 
at a definite time, were well known, and that controlling devices, 
limited in adaptability and scope, had been constructed. They serve 
to illustrate the problem then presented in the art, namely, in a 
machine imparting a jogging motion to the work, how to connect a 
finger on a feed wheel with a cutter bar so that at a predetermined 
time the cutter bar would be automatically thrown into such posi- 
tion that upon actuation of a depressor the cutter bar would descend 
and eut a buttonhole slit, and would thereafter be automatically 
prevented from continuing such cutting opération. In patent No. 
301,974, granted July 15, 1884, to Arthur Pelber, the cutter carrier 
is mounted upon the needle carrier, and connected therewith by a 
spring which acts as a depressor. The cutter carrier moves up and 
down with the needle. The needle has a jogging movement rela- 
tively to the cloth. When the needle descends at a certain portion 
of the stitching opération to make an edge stitch, the spring-actu- 
ated cutter descends with it, and cuts the cloth. When it jogs to 
make the depth stitch, a projection on the cutter strikes upon an 
intercepting jaw, which holds the cutter out of contact with the 
goods, and prevents it from cutting. It is claimed that this ma- 
chine was impracticable, and various obvious reasons are given in 
support of said claim. The évidence shows, however, that it had 
some small measure of success, as applied to a limited class of work. 
This machine is arrangea to operate automatically with relation to 
the jogging movement, and is, in a limited sensé, controlled, as ar- 
gued by counsel for défendant, by a cutter controller or intercepter, 
and provided with a depressor. But the mechanism and mode of 
opération of this machine are radically différent from those of the 
patent in suit. Osterhout's cutter bar is normally detached from 
the needle bar. Felber's is continuously attached, and is actuated 
at every descent of the needle bar. Osterhout's depressor and cut- 
ter controller operate through a train of mechanism only to cause 
a positive and unyielding descent of the cutter to make a single eut. 
Felber's depressor consists of a mère spring, which causes the cut- 
ting by means of its resiliency, and which, when not cutting, opposes 
every descent of the needle. His, so-called "controller" "is a mère 
smash block, against which the cutter carrier necessarily smashes 
at every descent of the needle bar during the stitching of the whole 
of one side of the buttonhole." I concur with the expert Quimby in 
his statement as to said machine, which is as f ollows : 

"There is no disclosure or suggestion in the Felber patent of a cutter con- 
troller, moving with the work-feeding mechanism, a cutter carrier and de- 
pressor, and, between the cutter carrier, depressor, and cutter controller, a 
train of connections susceptible of being so affected by the cutter controller 
as to bring about a single actuation of the cutter at any prescribed stage In the 
stitching of the buttonhole. Nor is there in the Ifelber patent any suggestion 



NATIONAL MACH. CO. V. WHEEI.ER & WILSON MANUF'G CO. 193 

or disclosure of the employment of a wide cutter to eut the buttonhole slit at 
one stroke. Hence the Felber patent does not show or disclose the invention 
of said claims of the patent In suit." 

Much testimony has been taken upon the question whether one 
Egge or Osterhout was the prior inventor of an automatic button- 
hole cutter. The évidence as to the original Egge machine, of 1879, 
for stitching buttonholes, and as to the cutter mechanism attempted 
to be used therewith, is not directly material, as the proposed cut- 
ter attachment never went into practical use, and was a mère aban- 
doned experiment, and also because Egge has failed to show rea- 
sonable diligence in reducing to practice, or any excuse for his long 
delay. He admits that he knew of no sewing-machine head on 
which this cutter attachment could be used ; that he left it out of 
his application for a patent for the automatic buttonhole stitching 
device; that, in his crude suggestion of a cutter capable of being 
used therein, he stated that he preferred to eut the buttonhole in 
the usual manner, after it was made; and that he never attempted 
to introduce or sell or reproduce said cutting mechanism. But in 
January of 1885 Egge again began experiments in the construction 
of a buttonhole stitching and cutting machine; and in the latter 
part of February, 1885, he constructed and operated a practical ma- 
chine, containing a cutting mechanism, for which on July 13, 1886, 
he obtained patent No. 345,419. The machine feeds at every vibra- 
tion of the needle bar, and a lug or trip on the feed bar, contacting 
with or pressing against the crosspiece, keeps the cutter elevated 
until after one side of the stitch and the barring stitchings are com- 
pleted. Then, as the feed bar commences to move backward, said 
lug permits certain pawls to come into vertical alignment, and the 
cutter is depressed by the upward movement of said crosspiece. The 
operator then shifts the feed plate to make the barring stitches, and 
thereby détermines the cutting opération. It will thus be seen that 
the Egge 1885 machine was not strictly an automatic cutter, as ap- 
plied to the then existing machines. Irrespective of the objections 
to its practical opération, it was constructed upon a différent princi- 
ple from that embodied in the device of the patent in suit. It did 
not comprise a rotary cutter controller, nor any device capable of 
automatically cutting a buttonhole slit, by a single stroke of the 
cutter at a predetermined point in the sewing opération. The 
mechanism for forming the complète buttonhole was necessarily 
shifted by hand. The machine of the Egge patent, therefore, is 
so differentiated from that of the patent in suit that at most, if it 
be prior in conception and réduction to practice, it can only affect 
the claim of the patent in suit as a pioneer patent. 

This review practically covers the devices introduced as anticipa- 
tions which are earlier than the invention of the patent in suit, and 
the Egge 1885 machine. An examination of the patents and mod- 
els, and a considération of the expert évidence and of the arguments 
of counsel, hâve failed to satisfy me that any of the devices materi- 
ally detract from the évidence of inventive skill shown in the Oster- 
hout patent. Some of the machines were failures. Others worked 
imperfectly. The Felber and Egge devices, which gave the best re- 
v.72F.no.2— 13 
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eults, were constructed and operated upon principles which led 
away from, rather than towards, the fundamental invention of the 
patent in suit. 

In December, 1884, Osterhout, the patentée of the patent in suit, 
commenced to reduce to practice a cutter attachment which he 
claims to hâve conceived and disclosed as early as 1881. He claims 
that he completed the flrst machine in the latter part of February, 
1885, and that he completed a second machine in March, 1885. 
Thus, it will be seen that each of thèse inventors, Osterhout and 
Egge, claims to hâve reduced his conception to practice at the same 
time. It has already been shown that Egge's earlier experiments 
were abandoned. I do not feel satisfled as to which of thèse in- 
ventors is entitled to priority. But, in view of the radical différ- 
ences between the Egge and Osterhout constructions, already stat- 
ed, and in view of the décision of the patent office as to Tebbetts & 
Doggett, this évidence is not very material. 

In this art, as already stated, two kinds of cutters are recognized : 
First, the step by step cutter; second, the single-stroke cutter. In 
the former a small knife is used, and the cutting is effected by im- 
parting several distinct movements to the cutter. In the single- 
stroke cutter a knife of the size required to eut the particular but- 
tonhole is used, and only a single eut is necessary. The défendant 
claims that Osterhout first attempted to use the principle of the 
single-stroke cutter, and afterwards abandoned it, and, having got 
the idea of using the step by step cutter from the subséquent inven- 
tion of other persons, he flnally secured a patent upon the principle 
of an automatic, step by step cutter, while the defendant's patentées 
were the flrst inventors of a machine covering the principle of the 
single-stroke cutter, arrangea to operate automatically. I think de- 
fendant has failed to prove this point. While the confiieting évi- 
dence cannot be satisfactorily reconciled, it is sufficiently shown that 
Osterhout was engaged in attempts to develop both the single-stroke 
and the multiple cutter, and that he flnally claimed both forms of 
his invention in the original application for the patent in suit. He 
says: 

"In applying my invention to various buttonhole sewlng machines, I either 
hâve the cutter, i, wide enough to eut the whole length of a buttonhole at one 
stroke, or at a few strokes, and the cam part, P, so short, and the part, e, of 
the bar or lever, L, so narrow, as to cause the cutter carrier to be engaged 
with and ciepressed by the needle carrier only once, or a few times, while the 
cam, P, is passing the part, e; or I hâve the cutter of any deslred less width, 
and the parts, e, and P, or one of them, of corresponding greater extent, as 
illustrated by the drawings, so that the cutter carrier will be engaged with 
and depressed by the needle carrier a greater number of times to progress- 
ive^ eut the work while the part, P, is passing the part, e." 

"In Figs. 33, 49, 53 and 57 the cutter, 1, ls broad enough to eut the whole 
length of a moderately short buttonbole at one stroke, and such a broad cutter 
can be secured to and used with each cutter carrier shown in the other figures. 
When such a broad cutter is used, the part, e, of the bar or lever, L, and the 
cam or part, P, should each be reduced to a suitable size or tooth." 

But in further support of this contention the défendant claims 
that three things are essential to the opération of the Osterhout de- 
vice, namely, the to and fro or jogging motion of the feed-wheel 
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mechanism, to put the cutter carrier into engagement with the de- 
pressor on the needle carrier when the goods are in the edge-stitch 
position; the rotary movement of the feed- wheel disk to regulate 
the length of engagement of the controller with the lever, and to 
détermine the cutting opération; and, as involved therein, the sur- 
face contact of said controller relative to the length of each feed 
movement. By a séries of opérations, upon the argument, counsel 
for défendant demonstrated that its machine did not use said jog- 
ging motion at ail in connection with the action of the cutter-operat- 
ing mechanism, and only used the rotary motion to start the cutter 
device by a pin, and did not dépend upon any contact surface to dé- 
termine the cutting opération. They further show that the origi- 
nal Osterhout device was so constructed that, in practical opération, 
it sometimes eut beyond the buttonhole. They claim that, in the 
révolution of the feed wheel, it is impossible to so practically control 
its opération that the parts shall always be automatically put in en- 
gagement at a predetermined point, and the cutter controller oper- 
ate in the same relative position, because the controller, being 
mounted upon the cloth clamp actuating mechanism, dépends upon 
the movement of said parts for its opération. In defendant's de- 
vice, the opération of the cutter not being dépendent upon the cloth 
clamp actuating mechanism, it is claimed that the élément of uncer- 
tainty as to cutting does not enter into the opération of its cutter 
controller. Of course, this évidence, although it may show an im- 
provement upon complainant's device, would not, for that reason, 
relieve défendant from the charge of infringement, but thèse facts 
are relevant as tending to show that the means employed in the two 
machines for effecting the termination of the cutting are différent. 
In each machine there is a jogging and a rotary movement. In each 
the effect of the rotary movement is to effect the engagement of the 
controller with the cutter. Each machine starts the cutting opéra- 
tion in the same way. If the correetness of defendant's contention 
as to différences of opération be assumed, it does not meet the évi- 
dence that the original application described an operative device ac- 
tuated by a cam working in harmony with the progressive move- 
ment of the work carrier, and not necessarily limited to a construc- 
tion dépendent upon the combined rotary and jogging motion for 
causing a dépression. 

It is further claimed by counsel for défendant that, in the train 
of mechanism between the opération of the sewing machine and the 
cutter controller, a frictional élément, essential to the opération of 
complainant's machine, caused a slip, by reason of the friction-driv- 
ing device on the feed wheel, and necessitated a rearrangement of 
the relative position of the parts in order to prevent an additional 
cutting opération. I do not understand why, in this respect, there 
is any différence in the opération of the two machines, and I there- 
fore do not give any weight to this latter claim. 

Complainant argues that its original device, which was con- 
fessedly an operative machine, is not limited to a controller which 
contrôla the opération of the device throughout the cutting opéra- 
tion, but that, as is shown by claims 21 and 22, it also cover» a 
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device for automatically starting the cutter. The original applica- 
tion covered a construction whereby the cutter might be put in 
engagement independently of the jogging motion; and complainant 
forcibly contends that, inasmuch as claims 21 and 22 of the patent 
refer only to using the cutter controller as a starter, and as the 
défendant also uses the cutter controller as a starter, it has in- 
fringed said claims, considered as a subcombination of the gênerai 
combinations covered by the other claims. An essential différence 
between thèse two claims and the others hère in suit is that the 
latter are limited to a construction moving upon the clamp-feed 
mechanism, or located on the rotary feed wheel, while the former 
cover broadly a construction actuated by a cam or device rotating 
in unison with the clamp-operating cam or disk for throwing the 
cutter or depressor into action. While it is true that the device of 
défendant is so constructed that it is not dépendent upon the jog- 
ging motion of the feed- wheel mechanism for the détermination of 
the number of strokes of the cutter, and while it is true that the 
complainant's device is thus dépendent, yet the spécifications do not 
necessarily describe a controller which thus détermines the engage- 
ment, or, if they do, they also describe a pin on the feed wheel, 
which opérâtes as aforesaid, to start such engagement; and the 
claims 21 and 22 cover the flnger device used merely as a starter, 
and nothing more. They do not claim or refer to any control there- 
after. I think défendant, by means of its modified or added de- 
vices, may hâve constructed a better machine than that of com- 
plainant, and the later Osterhout and Hallenbeck construction con- 
firms this view. But, from a comparison of the two machines, it 
appears that in the features which are common the défendant has 
appropriated devices first conceived and created by Osterhout, and 
unlike anything in the prior art. The features comprised in claims 
21 and 22 of a normally elevated cutter, positively connected with, 
and unyieldingly actuated and depressed at a certain time by, a 
depressor operated through or by means of the needle bar actuating 
mechanism, and a cam or device operating or rotating in unison 
with the feed cam whereby the cutter is thrown into action, are 
found both in complainant's and defendant's machine. If, there- 
fore, it be necessary to limit certain claims of the patent to a cutter 
controller which détermines the duration of the cutting period, as 
is claimed by défendant, yet, inasmuch as the spécification de- 
scribes, and claims 21 and 22 broadly cover, such combination 
used as a starter, and nothing more, I think thèse claims are in- 
fringed by défendant. 

Thèse claims were put in interférence with the Tebbetts & Dog- 
gett patent, and the applicants for the latter made default, where- 
upon the patent office awarded said claims priority over Tebbetts 
& Doggett, Counsel for complainant argues that défendant there- 
by conceded patentability of its invention, and that defendant's 
patent infringed said claims. I do not so understand the law. 
The object of the interférence proceedings is to détermine priority, 
not patentability; and, while the décision in interférence proceed 
ings may be res adjudicata as to this question, it does not preclude 
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défendant from raising other questions not in issue in said proceed- 
ings. Holliday y. Pickhardt, 29 Fed. 853; Christie v. Seybold, 6 
•U. S. App. 520, 5 C. C. A. 33, 55 Fed. 69; Electric Ey. Co. v. Jamaica 
& B. R. Co., 61 Fed. 655; Eeece Buttonhole Mach. Co. v. Globe But- 
tonhole Mach. Co., 10 C. C. A. 194, 61 Fed. 953. But the décision of 
the patent office effectually disposes of defendant's claims of pri- 
ority, so far as they are based upon the ïebbetts & Doggett patent. 
Claims 21 and 22 were originally drawn by counsel for défendant 
as part of the Tebbetts & Doggett application. The patent office 
adopted them as a basis for interférence with the patent in suit. 
Ail the prior patents, except the Ostrom corder patent, were cited 
as références in said interférence. Defendant's counsel did not 
move to dissolve, but defaulted, and acquiesced in the décision of 
the patent office awarding priority of invention to Osterhout. The 
Osterhout and Tebbetts & Doggett machines are the only practical 
buttonhole stitching and cutting machines now in practical opéra- 
tion, except the Eeece machine, which is not relevant in this connec- 
tion, owing to its totally différent construction. 

The considérations already suggested apply to defendant's argu- 
ment that the application was improperly enlarged during its 
pendency in the patent office. That the invention infringed by de- 
fendant was disclosed in the original application, and covered in 
its claims, and that it was not limited to a dependence upon the 
jogging movement, is clear from the language thereof. That claims 
21 and 22 were not inserted to subordinate defendant's prior ma- 
chine, has been adjudicated by the patent office. It has not been 
proved that Egge was prior to Osterhout. Irrespective of the fact 
that his machine was détective and nonautomatic, its construction 
was so unlike the combination covered by claims 21 and 22 that 
there was manifestly no enlargement to cover it. 

But, in further support of the défense of noninfringement of any 
of the claims, défendant contends that the original Osterhout appli- 
cation contemplated a cutter actuated only when the finger is 
thrown into coaction with its follower; that the snail cam on de- 
fendant's device positively throws its vertical rocker shaft out of 
engagement with the starting pin as soon as the cutting opération 
is set in motion ; that Osterhout, in his patent, says, "I control by a 
controller on the feed wheel," while Tebbetts & Doggett say, "We 
do not control by a controller on the feed wheel, but merely push 
the button so as to put the controller in engagement with the train 
of operative mechanism and subséquent opérations, and eliminate 
ail control from the pin or controller on said wheel;" that, in the 
présent operative machine of complainant, it has been obliged to 
take away the control of the cutting opération from the controller, 
in order to get the best results; and that although a machine can be 
devised which shall be operative, as already stated, in the hands of 
an expert or skillful operator, when constructed on the principle of 
the original Osterhout machine, yet that it requires such nice ad- 
justment as not to be capable of use in the ordinary factory, as 
shown by the patent granted to said Osterhout and one Hallenbeck, 
as joint mventors. And finally counsel for défendant insist that, if 
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the claims of the patent in suit are to be so broadly construed as to 
make defendant's machine an infringement, they also cover the in- 
vention in said prior patent to Osterhout & Hallenbeck, and that, 
therefore, within the rule laid down in Miller v. Manufacturing Co., 
151 U. S. 186, 14 Sup. Ct. 310, the patent in suit is void, because the 
invention therein claimed had been shown, described, and claimed 
in said patent No. 402,610, granted to said Osterhout & Hallenbeck 
May 7, 1889. But, while it may be true that the cutter is actuated 
only when the finger is thrown into engagment with its follower, 
said finger does not détermine the period of any one engagement of 
the cutter bar and depressor, but only the number of engagements, 
as already stated. The same function is performed by defendant's 
snail cam. As this is a différent mechanical construction, I think 
its substitution supports the défense as to ail the claims except Nos. 
21 and 22. The same may be said as to the above language used by 
the respective patentées. 

The machines now used by complainant are manufactured in ac- 
cordance with said Osterhout & Hallenbeck patent. This has a 
lug or controller, called in the patent a "trip," which is similar to 
the controller of the original Osterhout machine. But, when said 
lug engages with said lever, it causes another vertical lever to rock 
and permit a parallel bar to engage with an oscillating stud or fol- 
lower for the purpose of Connecting the two members of the clutch 
device upon the needle bar and cutter, bar, respectively. Thereupon 
the descent of the needle bar causes a descent of the cutter. The 
backward movement of the switch cam on the main shaft causes a 
movement of the parallel bar, which disengages the clutch, and 
thus the bar is caused to ride up an incline of an auxiliary lever at- 
tached to said vertical lever, thus positively preventing any further 
connection with or opération of the cutter. When the lug on the 
feed-wheel disk passes out of engagement with the primary lever, 
the vertical lever assumes its normal position. Assuming that com- 
plainant's original device was somewhat détective, yet it is admitted 
that it was capable of continuous, successful, practical opération. 
Osterhout & Hallenbeck hâve made improvements on it in one way, 
and hâve obtained a patent therefor. Tebbetts & Doggett hâve 
made and patented other improvements. But, notwithstanding the 
doubts cast upon some of Osterhout's early experiments, the évi- 
dence strongly confirms the view that he flrst disclosed the combina- 
tion and certain valuable features thereof described in his original 
application. So far as said combination is concerned, I concur with 
complainant's expert, in his statement that: 

"It is clear from the records of both parties that Osterhout was the flrst man 
to produce a buttonhole stitching and cutting machine which had a cutter 
normally éleva ted, and out of use; a depressor for positively and unyieldingly 
forcing the cutter through the work; a controller for effecting the engagement 
of the depressor with the cutter carrier; and connections intermediate the 
controller and the cutter carrier for engaging the latter with the depressor." 

The distinctive features of the Osterhout & Hallenbeck machine, 
already stated, show that it embodies spécifie and distinct devices 
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adapted to carry out the generic invention of the patent in suit, 
in certain spécial classes of machines. 

In Miller v. Manufacturing Co., supra, it appears, froni the opinion 
of the court and the disclaimer of the patent, that the court had be- 
f ore it a comparatively narrow and limited invention ; and it found 
that the entire invention, including the part or function claimed in 
the second patent, was described and claimed in the flrst patent. 
The court says, "The broad idea sought to be reserved is embodied 
in identically the same mechanical device constituting the invention, 
and covered by the flrst patent." The question of identity of inven- 
tion dépends upon the scope of the claims. Mr. Walker, in the last 
édition of his work on Patents, tersely and accurately states the 
rule deducible from the Miller v. Manufacturing Co, case, and appli- 
cable herein, as follows : 

"Claims are coextensive which specify the same combination, of the same 
number, of the same parts, with the same features, though the functions 
which are mentioned in the claims are not coextensive. That was held to be 
the character of the respective claims of two patents to the same inventer in 
the case of Miller v. Manufacturing Co., and therefore the second of thèse 
patents was held to hâve been granted for the same invention as the flrst, 
and to be vold. But two claims are not coextensive which specify différent 
combinations of parts of a process, machine, or manufacture, even where some 
of those parts are in each of the combinations." 

The inventions hère claimed are distinct, and are distinctly pat- 
entable. But défendant further urges that the effect of sustaining 
thèse claims would be to prolong the monopoly of the Osterhout & 
Hallenbeck patent beyond the statutory period of 17 years. In sev- 
eral récent cases in this court, in which Miller v. Manufacturing Co. 
has been cited, this argument has been pressed as a ground for ex- 
tending the scope of said case beyond the actual décision of the 
court, and for declaring a new interprétation of the law. But this 
would not only be violative of the express déclaration of the suprême 
court that its décision therein was in accordance with the rule set- 
tled by its previous décisions, but such a construction would amount 
to judicial législation. It is not the duty of the court to thus change 
the law, but only to interpret it as it exists. Kefrigerating Co. v. 
Sulzberger, 157 IL S. 1, 15 Sup: Ct. 508. The same questions as are 
involved herein were carefuly considered by me in the case of 
Thomson-Houston Electric Co. v. Winchester Ave. E. Co., 71 Fed. 
192. The material facts bearing on this issue are practically the 
same, except that in that case both patents were granted to the same 
inventor. The application for the patent in suit herein was filed in 
December, 1885. While this application was delayed by interfér- 
ences, the Osterhout & Hallenbeck application was filed. Even if 
it be admitted, as défendant contends, that the same rules are ap- 
plicable in the présent case, where the subséquent patent issued to 
joint inventors, I see no reason to modify the following language 
of my former opinion: 

"This patent for this spécifie combination, adapted and claimed only for this 
spécifie purpose, applied for October 22. 1888, after the original application 
had been allowed, but before the patent thereon was granted, was earlier in 
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the date of Issue. The original application was delayed by Interférence pro- 
ceedings in the patent office. Wbatever may be the rule as to cases where 
the application for the generic patent was filed subséquent to the application 
for the spécifie patent, I do not think the patentée should be deprived of his 
broad patent where the application for sucli patent was roade first, and was 
delayed in the patent office through no fault of the inventer. Such a ruling 
would be a reproach to the law." 

It is not necessary for the décision of this case to extend the prin- 
ciple of said décision in said case of Thomson-Houston Electric Co. 
v. Winchester Ave. R. Co., namely, that, when a prior application for 
a generic patent has been delayed in the patent office without the 
fault of the applicant, the grant of a subséquent patent for a spécifie, 
distinct, and separate improvement upon the principal patent will 
not invalidate a patent subsequently issued upon the original appli- 
cation. Let a decree be entered for an injunction and accounting 
as to claiins 21 and 22 of the patent in suit. 
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HUDSON v. GHAFFLIN. 

(Circuit Court of Appeais, Fourth Circuit. Fèbruary 4, 1896.) 

No. 135. 

L Admiralty Appeals— Decree against Stipulators— Appeal bt Clamant 
Alone. 

The sureties in a stipulation for the reiease of a vessel are not parties 
to the cause, though they are bound by the decree. Hence, where the 
decree is adverse to the stipulators, the claimant may appeal alone with- 
out any proceedings to effect a severance. 
2. Same— Defective Record — Oral Testimony. 

An admiralty cause was tried in the district court for the district of 
Maryland upon oral testimony alone, there being no rule in that district 
requiring the testimony to be reduced to writing. An appeal was taken, 
but, as no notes of the évidence had been preserved, it could not be in- 
cluded in the record. The proctor for the appellant sought to supply the 
omission by retaking the testimony ot the witnesses Defore a notary, 
first giving notice to tne proctors on the other side. Tne latter declined 
to be présent, and, when the testimony was submitted to the judge, he 
declined to certify that it was the purjort of the testimony taken bef ore 
him. The record was filed in the appellate court with thèse dépositions 
attached. Held, that the judge below properly refusted to make the re- 
quested certificate; that the dépositions could" not be considered on ap- 
peal; and that, under the pèculiar circumstances, the appellate court 
would not hear the case de novo, but would remand it without préjudice, 
and with instructions to grant a new triai, with a statement, however, 
that this proceeding is not to be regarded as a précèdent, and that in 
future the party by wnose omission the testimony is not taken, so that 
it can be incorporated in the record, must suffer the conséquences. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland. 

Motion to dismiss the appeal. Leave to take testimony pending the 
appeal was heretofore granted. 15 C. C. A. 627, 68 Fed. 719. 

Robert H. Smith, for appellant 
Frank Gosnell, for appellee. 
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Àrgued before GOFF and SIMONTON,Circuit Judges, and BRAW- 
LEY, District Judge. 

SIMONTON, Circuit Judge. This case cornes up on a motion to 
dismiss an appeal from the district court of the United States for the 
district of Maryland, sitting in admiralty. 

On 21st August, 1894, George W. Grafflin filed his libel against the 
barge Glide for damages to a cargo of fertilizers shipped by him on 
the barge. George P. Hudson intervened as managing owner and 
claimant. On 23d August she was released from arrest upon stipu- 
lation by George P. Hudson, with Samuel G. Rowland and Joseph B> 
Seth, sureties on the stipulation. The cause was heard upon oral évi- 
dence, in open court; but no part of it was reduced to writing, nor 
were any officiai notes of it taken. There is no rule or practice in 
the district court for the district of Maryland making it indispensable 
to reduce the testimony of an admiralty cause to writing. On 13th 
April, 1895, a decree was signed in favor of Grafflin, "that Samuel G. 
Rowland, George P. Hudson, and Joseph B. Seth, stipulators for the 
barge Glide, pay to George AV. Grafflin, libelant, $1,380.20 and costs, 
within 10 days from the date of the decree." The Glide, pending the 
suit and previously to the trial, had been sunk, and made a total 
wreck. In a short time after the entry of the decree, a pétition for 
leave to appeal was filed by George P. Hudson, styling himself man- 
aging owner and claimant of the barge Glide. The stipulators did 
not appeal ; nor has there been any severance. The appeal was per- 
fected. In making up the record, the testimony taken at the trial 
could not be included in the record for the reasons stated. The re- 
spondent, on the part of his client, endeavored to rectify the omission 
by taking de novo, before a notary public, the évidence of the wit- 
nesses who had testified in his behalf, giving notice to the proctors of 
the libelant of his intention so to do, and of the time and place se- 
lected. Thèse gentlemen declined to be présent. Wlien the testi- 
mony was taken, it was submitted to his honor, the district judge, with 
the purpose of obtaining his certificate to the fact that this was the 
purport of the testimony, or at least of a part of the testimony, taken 
before him. The district judge refused to give this certificate — First, 
because he knew of no law or practice which would justify him in 
doing so; and, second, because he could not, from his recollection or 
notes, certify that the testimony of the witnesses so taken was, in sub- 
stance, the same as given before him. The record has corne into this 
court without any of the testimony actually taken at the trial, and 
with no statement of it, except said dépositions. The appellee (libel- 
ant below) moves to dismiss the appeal — First, because, the decree 
being against the stipulators jointly, and not against the barge Glide, 
the appeal is taken by George P. Hudson, managing owner of the 
Glide, alone, and not by any of the stipulators, without proof of 
severance; second, because the record does not contain any of the 
évidence taken at the trial. 

As to the flrst ground: It is unquestionably true that ail parties 
against whom a joint judgment or decree is rendered must join in 
the application for writ of error or appeal, or the record must show 
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that thpse who hâve not joined hâve bad notice of the application, 
and hâve either refused or neglected to join. Beardsley v. Bailway 
Co. } 158 U. S., at page 127, 15 Sup. Ot. 786; Estis v. Trabue, 128 U. 
S., at page 229, 9 Sup. Ct. 58; Hardee v. Wilson, 146 U. S. 179, 13 
Sup. Ct. 39; The Columbia, 15 G. G. A. 91, 67 Fed. 942. Formerly, a 
formai writ or summons and judgment of severance was required. 
Now, it is enough to show that the parties had been notifled in writ- 
ing by due service, and notwithstanding do not join. Hardee v. 
Wilson, supra. But this rule evidently applies only to the parties on 
the record. Sureties to a stipulation are not parties to the record. 
When a vessel is attached by proceedings in rem, the owner, or some 
one on his behalf, Aies his claim to her, and thenceforward becomes a 
party to the record, and conducts and controls the défense. Lane v. 
Townsend, 1 Ware, 289, Fed. Cas. No. 8,054. If he be minded to re- 
lease her from the arrest, he enters into a stipulation, with sureties, 
either before or after he files his answer, and thenceforward this stipu- 
lation represents the vessel. But the sureties in the stipulation do not 
become parties. Her subséquent fate does not concern the suit. The 
stipulation having been returned to the court, judgment thereon 
against both the principal and the sureties may be recovered at the 
time of rendering the decree in the original cause. Bev. St. U. S. 
§ 941. 
The twenty-first rule in admiralty says: 

"In ail cases of a final decree for the payment of money, the libellant shall 
hâve a writ of exécution in the nature of a fieri facias, commaCding the 
inarshal or his deputy to levy and coiiect the amount thereof out of the goods 
and chattels, lands, tenements or other real estate of the défendant or stip- 
ulator." 

So, also, by the terms of the stipulation, the sureties consent and 
agrée to pay into court the full amount of the stipulation upon no- 
tice of the order or decree of the court, or that exécution may issue 
against their goods, chattels, and lands. Ben. Adm. 649. 

This is also the rule as laid down in Glerke's Practice in Admiralty 
(title 64): 

"Decree having been entered against the principal, it should be executed 
against his sureties without any other process." 

In Williams & B. Adm. Jur. p. 286, the rule is thus stated: 

"The sureties are only liable to answer the judgment of the court, and they 
cannot be called upon to pay more than the sum recovered in the suit, to- 
gether with costs adjudged against the défendant. To this extent, as soon 
as the défendant has niade default, their liability is aDsoiute, because the 
seeurity is not a mère Personal security given to the plaintiff, but it is a 
security given to the court as a pledge or substitute for the property proceeded 
against. But the sureties are not parties to the suit, and they are not en- 
titled to interfère in any stage of the proceedings, although, if the défendant 
be guilty of fiaud "or there is any collusion between him and the adverse 
suitors, the sureties are entitled to apply to the court aileging such fraud or 
collusion." 

For an exhaustive and learned discussion of this matter, see Lane 
y> Townsend, 1 Ware,' 289, Fed. Cas. No. 8,054. 

In other words, the sureties, in great measure, stand in the posi- 
tion of bail to the action. They are not parties to the cause. They 
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are représentée! by the claimant; they covenant to pay such decree 
as may be made against him; and the decree against him binds 
them. The Belgenland, 108 U. S. 153, 2 Sup. Ct. 864. See The 
Ann Caroline, 2 Wall. 549; The Wanata, 95 U. S. 600; The Alli- 
gator, 1 Gall. 145, Fed. Cas. No. 248. The form of decree entered 
in the district court is strictly within the law and practice of courts 
of admiralty. 

If questions arise between the stipulators as to their relative lia- 
bility, they may, it seems, corne in and be made parties actively. 
See The Elmira, 16 Fed. 133. The invariable practice in this circuit 
certainly, and it is believed in other courts, is that the claimant in 
cases like this takes upon himself the whole défense, both in the 
lower courts and in the suprême court, and the sureties on his stip- 
ulation are bound by the resuit. 

The next ground for the motion is that the record does not con- 
tain any of the évidence taken at the trial in the distriet court. 
This is strictly correct. The affldavits taken by the respondent after 
the trial of what the witnesses say they testified at the trial are in 
no sensé évidence taken at the trial. We fully concur with the 
district judge that there is no law or practice which would justify 
him in granting the certificate asked by proctors for the claimant. 
The rule 14 of this court (clause 6) x requires that the record in cases 
of admiralty and maritime jurisdiction shall be made up as provided 
in gênerai admiralty rule No. 52 of the suprême court. This rule 
No. 52 requires that the record shall contain the testimony upon 
the part of the libelant and the testimony on the part of the de- 
fendant, unless the parties agrée, by their proctors, by written stip- 
ulation, that it may be omitted. There is no such stipulation hère. 
Clearly, the record is incomplète. This court cannot pass on the 
merits of the case. Nor, in the absence of a stipulation by counsel, 
is it possible to supply the omission. We must hâve the évidence 
taken at the trial. It is impossible to obtain this. The judge who 
tried the case cannot recall it. The proctor for claimant is unable 
to furnish it in such shàpe as will meet the approval of the other side. 
Nor can it be imputed as a fault to any one that this évidence is not 
. fortheoming. There is no rule or practice in this district court re- 
quiring the réduction to writing of évidence used at the trial. Yet, 
without such évidence, great injustice may be done. If the appeal 
be dismissed on this ground, then the claimant will bear ail the 
results of an omission for which he is not responsible. If we go 
on and hear the appeal, the appellee will be put at a great disad- 
vantage, guiltless as he is of any default. This is an anomalous 
condition of things. But in a court of justice there should be no 
default of justice if it can by any possibility be prevented. It has 
been suggested that the case could be tried hère de novo. We 
concur with the court of appeal s in the Second circuit in The Havilah, 
1 C. C. A. 77, 48 Fed. 684, and 1 U. S. App. 17, and with the circuit 
court of appeals of the First circuit in The Philadelphian, 9 C. C. A. 
54, 60 Fed. 424, that this court can by the practice in admiralty 

1 11 C. C. A. cv., 47 Fed. vil. 
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hear this case de novo. But this practice is one to be used cautiously, 
and in cases of extrême necessity. Besides this, there is much force 
in the objection taken in The Philadelphian, supra: "In any case in 
whieh ail the proofs are not reduced to writing in the district court, 
and no équivalent is found in the record, we hâve no power except 
to décline to try the facts anew." 

There being no précèdent for or against the course which sug- 
gests itself to us, we will pursue it. That is to remand the case 
without préjudice to the court below, with instructions to grant a 
new trial. We hâve no right to prescribe any rule for the district 
courts, and hâve no désire to dictate to them. It is suggested, how- 
ever, as a convenient practice, that some rule be ruade requiring the 
testimony, or at least the substance of the testimony, taken at the 
trial in a cause of admiralty and maritime jurisdiction, to be re- 
duced to writing. Parties to such cases are notifled that the présent 
case cannot be relied on as a précèdent, and that in the future the 
party through whose omission or neglect the testimony or any part 
of it taken at the trial is not before this court, when the cause 
cornes up on appeal, must suffer the conséquence. Cause remanded, 
without préjudice, for a trial de novo in the district court. 



BLACKSHERE v. PATTERSON et aL 

(Circuit Court of Appeals, Fourth Circuit. February 13, 1896.) 

No. 161. 

Contracts— Construction and Effect— Ocban Freights; 

In April, 1S94, a cattle shipper contracted with the agents of a steani- 
ship Une to ship cattle from Baltimore to Liiverpooi, during the four months 
beginning with the lst of September following. The rate of freight per 
head was to be "the average rate of freight received by the Boston-Liver- 
pool steamers, month by ruonth, during the existence ot this contract." 
During the four months of the contract there were but two Unes of steam- 
ers carrying cattle from Boston to Liverpool, and the only cattle carried 
by them were taken under contracts previously made, with two shippers, 
who paid, respectively, 46 and 50 shillings per head. Before the lst of 
September, however, rates for cattle from other ports had yery materially 
declined, and the shipper claimed that he was only bound to pay the 
average rate from such ports during the four months of the contract. 
Held that, as the terms of the contract were entirely clear, the shipper was 
bound to pay the average rate from Boston, namely, 48 shillings per head, 
notwithstanding the fact that such rate was iixed in advance by the con- 
tracts mentioned. 

Appeal from the District Court of the United States for the 
District of Maryland. 

This was a libel by George F. Patterson and Robert Ramsey 
against Elias A. Blackshere to recover freight alleged to be due 
upon certain shipments of cattle. The district court rendered a 
decree in favor of libelants, and the respondent appeals. 

The libelants, appellees hère, are the agents of the .Tohnston Une of steam- 
Bhips between Baltimore and Liverpool, England. The respondent, appellant 
bere, is a large shipper of cattle from this country to Europe. In April, 
1894, the appellant made a contract with the appellees to ship cattle by their 
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Une of steamers from the port of Baltimore to Liverpool. Shipments were to 
be made durlng the four months from September 1, 1894, to December 31, 
1894. The shipper was not willing to agrée in advance on a fixed rate of 
freight, but evidently desired to take advantage of any fluctuation in the 
freight market. The libelants were willing to meet him in this regard. There 
are several ports in the United States from whieb cattle are shipped to 
Europe. Baltimore, Newport News, New York, and Boston enjoy the largest 
part of this business. Of thèse ports, Boston has an advantage over the oth- 
ers named, in that it is two or more days nearer to English ports than they 
are. Instead, therefore, of adopting as a standard of freight charge the rates 
of thèse other ports, or any of them, or the average rates from ail the other 
American ports, the parties agreed to take the Boston rates as their measure 
of charge. The contract is in thèse words: 

"The freight is payable upon said cattle at the average rate of freight re- 
ceived by the Boston-Liverpool steamers, month by month, during the ex- 
istence of this contract, British sterling per head on the number shipped at 
Baltimore, whether delivered alive, or not delivered at ail, and is payable at 
Baltimore." 

There were two lines out of Boston to Liverpool engaged in the transporta- 
tion of cattle, one known as the "Warren Une," and the other known as the 
"Leyland Line." Thèse were the only lines carrying cattle, and the steam- 
ships of thèse Unes were the only steamers which carried cattle between Bos- 
ton and Liverpool during the four months specifled in this contract. The 
Leyland Llne had a contract with Swift & Co., large dealers in cattle and 
dressed méats, made in August, 1894, whereby the whole space room in their 
steamships in each succeeding voyage during each month was let at the rate 
of 46 shillings per head for each one of thèse months. The Warren Line had 
two con tracts, one with Swift & Co., dated 31 st July, 1894, the other with 
Hathaway & Co., dated the 28d of August, 1894, whereby the whole space in each 
of their steamships for the respective voyages during each of the four months 
from September to December was let at 50 shillings per head for each of thèse 
months. Thèse rates were ail rixed in advance. Thèse steamships each re- 
ceived the freight at thèse rates. In the month of August the demand for 
freight room for cattle, which before that time had been very great and 
urgent, ceased, and, as the expression is, "freights broke." The rates at other 
American ports fell. There were no other rates at Boston than those stated 
above. Libelants carried the cattle for respondent, and presented a claim 
against him for 48 shillings per head upon cattle carried by them under the 
contract above set forth. Forty-eigbt shillings is the average between 50 
shillings, received by the Warren LiDe, and 46 shillings, received by the Ley- 
land Line. Respondent refused to pay this rate. The libel was then filed, 
the answer put in, and testimony taken. The fourth paragraph of the libel 
allèges that, during the months of September, October, and November, the 
average rates received by the Boston-Liverpool steamers, month by month, 
was 48 shillings British sterling per head for cattle. The answer to the 
fourth paragraph categorically dénies it, and avers that the average rate of 
freight received during thèse months by the Boston-Liverpool steamers, month 
by month, was between 25 and 30 shillings British sterling per head of cattle. 
The district court decided in favor of the libelants, whereupon an appeal was 
allowed and taken to this court. 

F. C. Slingluff, for appellant. 

Arthur George Brown and Frederick W. Brune, for appellees. 

Before SIMONTON, Circuit Judge, and HUGHES and PAUL, 
District Judges. 

SIMONTON, Circuit Judge (after stating the facts). The parties 
to this contract were naen of expérience and ability. Each knew 
precisely what he wanted. The language of the contract is care- 
fully chosen and clearly expressed. The shipper wanted to take 
advantage of any fluctuation of freights in his favor. The agents 
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of tbe sbipping line were not afraid to take the risk. The ship- 
per would not agrée to the rates fixed so long in advance, and he 
therefore adopted the standard by which it could be fixed in the 
future. He did not sélect as this standard freight rates which 
might be prevailing at neighboring ports, nor the average freight 
rates from ail, or any, or two or more, American ports. No doubt 
he saw the advantage Boston would enjoy if the compétition for 
freight should become eager and tierce, and he selected Boston 
rates as his standard. Nor did he content himself with the rates 
charged or to be charged. Carefully avoiding the resuit of re- 
bates and concessions, he adopted as his standard the average rate 
of freight received — that is, actually received — by the Boston-Liver- 
pool steamers. So the shjpping agents agreed to carry his cattle 
during the last four months of 1894, and were content to receive 
therefor the average rate of freight received by the Boston-Liver- 
pool steamers, month by month, during the existence of the con- 
tract. The Baltimore Line did carry the cattle. The testimony 
establishes that the Boston-Liverpool steamers did carry cattle 
during thèse same months; that only two lines, and only the 
steamships of thèse lines, carried cattle between Boston and Liver- 
pool during thèse months ; that one of thèse lines received, month 
by month, for such carriage, 46 shillings per head as freight, and 
that the other line received, month by month, for such carriage, 
50 shillings per head, the average being 48 shillings per head. The 
claim of the libelants is in the very words of the contract. The 
appellant contends that thèse rates so received by the Boston- 
Liverpool steamers were fixed in advance for the whole time, and 
that he meant rates fixed month by month, in accordance with the 
law of supply and demand. The contract does not say so. In- 
deed, how could the contract limit itself to rates fixed just before 
or during the performance of the contract? Cattle are not like a 
bill of goods in a warehouse near a wharf. It takes time to trans- 
port cattle to a port and prépare them for shipment. Freight 
engagements for cattle in quantifies must be made in advance, — 
can scarcely be made at the beginning of or during the month of 
actual shipment. At any rate, this contract is absolutely silent 
as to the date when the rates were to be fixed. It confines itself 
to the rate of freight which was received. The appellant seeks 
to confine the libelants to rates of freight prevailing or received 
at other American ports, and to ignore the rates received at Bos- 
ton by Boston-Liverpool steamers. But, when the contract was 
made, he selected the rates of freight received by the Boston-Liv- 
erpool steamers, — not rates prevailing, nor rates charged, but rates 
received, — in préférence to freight rates at any one or some or 
ail of the other American ports. If the demand for freight room had 
continued and increased, and if at ail other American ports it had 
risen to 75 or 100 shillings per head, but the Boston-Liverpool 
steamers, bound by their contract, could not take advantage of 
it, could we compel the shipper hère, in spite of his contract, to 
ignore the lower Boston-Liverpool rates, and to pay the higher 
rate, because it prevailed at other ports? "Non haec in fcedera 
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venit." So the appellant is bound by the terms of his contract, how- 
ever unexpected to Mm may be its resuit. 
The decree of the district court is affirmed, with costs. 



THE NICARAGUA. 
NICOLAYSEN v. OKK & LAUBBNHBIMER CO., Limited. 
(Circuit Court of Appeals, Fifth Circuit. January 28, 1896.) 

No. 439. 

1. Charter Party— Démise of Ship— Aqency of Master. 

Under a charter party whereby the gênerai owner retains possession, 
command, aud navigation of the ship, the master is the owner's agent, 
charged with the duty of getting proper entrance permits to the ports 
within the charter limits; and, for his default therein, the ship and her 
owner are liable. 

2. Same— Détention at Qtjaraktine— Liabiuty for Loss of Cargo. 

Under a charter party not amounting to a démise, the ship is liable 
to the charterers for damage to perishable cargo, resulting from dé- 
tention at quarantine because of the master's act in taking on board, 
without the charterer's consent, a passenger who was without the 
health certiflcate which the master knew would be required at the port 
of destination. 71 Fed. 728, affirmed. 

Appeal from the District Court of the United States for the South- 
ern District of Alabama. 

This was a libel in rem by the Orr & Laubenheimer Company, 
Limited, against the Norwegian steamship Nicaragua (G. Mcolaysen, 
claimant), to recover, under a charter party, for damage to perishable 
cargo, accruing during détention of the vessel in quarantine at the 
port of Mobile. The district court rendered a decree for the libelant 
(71 Fed. 723), and the claimant appealed. 

Gregory L. & H. T. Smith, for appellant. 
H. Pillans, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges, and BOAR- 
MAN, District Judge. 

McCORMICK, Circuit Judge. This case was begun on August 24, 
1894, by the libel of the appellee, seeking to recover damages for 
the alleged violation of a certain charter party, then existing be- 
tween the libelant and the owners of the steamship, in that after the 
vessel had left Bluefields, Nicaragua, destined for Mobile, Ala., with 
a cargo of perishable fruit, the master thereof received and know- 
ingly took on board at Bluefields a passenger, and brought him to 
Mobile, whereby, on arriving at Mobile, the steamship Nicaragua 
became and was detained by the quarantine authorities at that port, 
for fumigation, for a space of three entire days, which détention, 
the libel allèges, arose alone from the violation by the master of 
the quarantine régulations in bringing the passenger to Mobile. It 
is conceded by ail that this vessel did arrive at quarantine station, 
Mobile Bay, on Saturday, the 19th of August, and was there de- 
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tained by the quarantine officer in charge on account of the prés- 
ence of a passenger, one John McCafferty, and that certain damage 
did resuit to the cargo of the vessel frûm this détention. The ex- 
tent of this damage is not now material, the only question raised 
by the assignments of error being as to the liability of the steam- 
ship for the damage thus suffered, the amount thereof having been 
correctly ascertained. On April 11, 1895, the district court decreed 
that the libelant was entitled to recover thèse damages, which were 
flnally flxed at $2,833.15, for which a decree was rendered against 
the appelant on July 10, 1895. It is for the reversai of thèse decrees 
that this appeal is taken. 

The respondent (now appellant) dénies liability of the vessel in 
his answer, and now insists upon the reversai of the decree, for the 
following reasons: (1) Because the master of the steamship was, 
in the matter in question, the agent of the libelant, as charterer, 
and not as the agent of the owner of the vessel ; (2) because no duly- 
established quarantine régulation was in fact violated; (3) because 
the passage of John McCafferty was in fact authorized by the agent 
of the libelant residing at Blueflelds; (4) because McCafferty was an 
American citizen, who was at that time in great péril of assassina- 
tion, and because it was necessary to so receive him as such pas- 
senger in order to save human life. 

It is unnecessary and would be tedious to détail hère and compare 
the évidence, which, as is not îinusual in such cases, is conflicting. 
The charter party is in the common form of the West Indian and 
American time charter party; and, on considération of its spécial 
provisions and of ail the proof showing the practical construction 
put on it by the parties while it was in active life, we concur in the 
findings of the trial judge that it was not a démise of the vessel; the 
gênerai owner did not part with the possession, command, and nav- 
igation of the ship; the captain was the agent of the owner of 
the vessel, whose business it was to get proper entrance permits 
to the ports within the charter limits, and that a default of the 
master in that respect is chargeable on the ship and its owners; that 
in August, 1894, there were in fact quarantine régulations in force 
in the port of Mobile, of which the appellant had notice, which re- 
quired that passengers from Blueflelds should hâve a health cer- 
tiflcate or entrance permit from the quarantine physician at Blue- 
flelds, in default of which the vessel bringing passengers from Blue- 
flelds would be detained at the quarantine station. The proof with 
référence to the circumstances under which the passenger was brought 
from Blueflelds does not relieve the master from his liability for 
failure to hâve the proper papers and entrance permit for this pas- 
senger, by reason of which failùre the détention occurred and injury 
to the cargo resulted. The decree appealed from is affirmed. 



ACER V. LOMBARD. 209 

AUBR et al. v. LOMBARD et aL 
(Circuit Court of Appeals, First Circuit. February 15, 1896.) 

No. 146. 

1. Circuit Court— Jurisdtctional Amount— Suit against Stockholders of 

Corporation — Colorado Statuts. 

A statute of Colorado provides that "shareholders in banks * * * shall 
be held individually resporisible for deDts * * * of said associations 
in double the amount of the par value of the stock owned by them re- 
spectively." Laws 1885, p. 264. Belâ, that the remedy of creditors of such 
corporations under this statute, unless in exceptlonal cases requiring an 
accounting, is at law only, and that the claims of creditors against snare- 
holders are several, and cannot be joined in one action to make up the 
amount required to give jurisdiction to the United States circuit court. 

2. Same— Costs. 

Under the circumstances of the case the order for dismissal by the cir- 
cuit court must be without préjudice and without costs in that court, but 
with costs in the court of appeals. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Henry W. King and Charles M. Rice, for appellants. 

Robert M. Morse and John Duff (Edgar S. Hill with them on brief), 
for appellees. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. This is a bill in equity brought by a 
part of the creditors of a savings bank, established under the laws of 
the state of Colorado, in behalf of themselves and of such other cred- 
itors as may désire to join them, against a portion of the shareholders 
of the corporation. The bank was incorporated June 8, 1887, and 
the bill was filed February 28, 1895. A statute of the state of Col- 
orado, enacted in 1877, provided as follows* 

"The officers and stockholders of every Danking corporation or association 
formed under the provisions of this act shall be individually liable for ail 
debts contracted during the term of their being officers or stockholders of 
such corporation, equally and ratably to the extent of their respective shares 
of stock in any such corporation or association, except that when any stock- 
holder shall sell and transfer his stock, such liability shall cease at the ex- 
piration of one year from and after the date of such sale and transfer." G en. 
St. 1888, c. 19, § 43. 

By a subséquent section this enactment was made applicable to the 
officers and stockholders of savings banks. In 1885 the following 
statute was also enacted : 

"Section 1. Shareholders in banks, savings banks, trust, deposit, and se- 
curity associations, shall be held individually responsible for debts, contracts, 
and engagements of said associations in double the amount of the par value 
of the stock owned by them respectively. 

"Sec. 2. Any and ail acts or parts of acts in conflict herewith be, and the 
same are hereby, repealed." Laws 1885, p. 264. 

The respondents are ail citizens of the state of Massachusetts, and 
there are no other shareholders residing or found within the district 

v.72F.no.3— 14 
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of Massachusetts, and none others are sought to be made parties to the 
bill. The demand against one respondent is f 1,000, against another 
$2,000, and against each of the others in excess of the latter sum. 
The claim is stated as a joint demand against each respondent, as fol- 
lows: 

"And the plaintiffs say that said défendants, by virtue of the provisions 
of said law, are severaliy indebted to them in double the amount of the 
par value of the stock hereinbefore set forth as having been owned by them 
respect! vely, to wit: that the défendant .bewis ix>mbard is indebted to the 
plaintiffs in the amount of three thousand dollars; that the défendant B. 
Lombard, Jr,, is indebted to the plaintiffs in the amount of ten thousand dol- 
lars; that the défendant Irving Wood is indebted to the plaintiffs in the 
amount of two thousand dollars; and that the défendant Darius Wood is in- 
debted to the plaintiffs in the amount of one thousand dollars." 

The amount of ail the debts due ail the complainants would, if re- 
covered, exhaust the amounts thus demanded, but no debt due any 
complainant exceeds $2,000, exclusive of interest and costs. The first 
questions, therefore, are whether, on this showing, a circuit court of 
the United States can take jurisdiction of any part of this controversy; 
and, if yes, of what part. 

The earlier of thèse two statutes required an apportionment among 
stockholders. In many jurisdictions, if not in ail, this would involve 
a bill in equity with an accounting of ail the corporate liabilities and 
a contribution by the stockholders, and for this the further making the 
corporation, and perhaps ail stockholders, parties. Thus, serious dif- 
ficultés arose touching the jurisdiction in cases where there were 
nonresident stockholders; and it is a matter of common knowledge, 
with référence to Western states like Colorado, that a larere proportion 
of the local financial corporations hâve shareholders of that class. 
Consequently, proceedings under statutes like the earlier one referred 
to involved great doubts and difficultés; and the same might be said 
as to ail like statutes which required proceedings in equity. A strik- 
ing example is found in Cattle Co. v. Frank, 148 U. S. 603, 13 Sup. Ct. 
691, where it was held that a creditors' bill would not lie in that case 
against stockholders unless the corporation was made a party,although 
the corporation was a nonresident. On the other hand, Flash v. Conn, 
109 U. S. 371, 3 Sup. Ot. 263, is an example of the f acility with which a 
single creditor may proceed against even a nonresident stockholder, 
by a suit at law, under a statute similar in its construction to the act 
of 1885. That there may be a remedy at law under such statutes in 
other states than that where the statute was enacted was settled by 
the suprême court in Flash v. Conn, ubi supra, Huntington v. Attrill, 
146 "U. S. 657, 13 Sup. Ct 224, and in some other cases which need 
not be referred to. The same conclusions as those of. the suprême 
court were also reached in the house of lords in Huntington v. Attrill 
[1893] App. Cas. 150, where the litigation arose out of the same trans- 
actions as in Huntington v. Attrill, ubi supra. The statute of 1883 
was under adjudication by the suprême court of the state of Colorado 
in Buenz v. Cook, 15 Colo. 38, 24 Pac. 679, and the same gênerai view 
was there taken of it as is taken by us. In the light of thèse consid- 
érations, we hâve no doubt that the purpose of the later statute is to 
give each creditor a simple and direct remedy against each share- 
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holder, and that for this a suit at law by any creditor, on his behalf 
alone, is maintainable under it. Flash v. Conn, ubi supra. The act 
of 1885 establishes a liability of an essentially différent character f rom 
that of 1883, in the fact that it is not ratable, and also of an essen- 
tially différent amount. The two cannot stand together with référ- 
ence to the same corporation, and debts of the same period of contract- 
ing; and we hâve no doubt that, so far as this controversy is con- 
cerned, the later act wholly supersedes the earlier one, and the com- 
plainants' rights rest on it alone. As the liability involves no ac- 
counting, the remedy is at law only. Kennedy v. Gibson, 8 Wall. 
498, 505; Casey v. Galli, 94 U. S. 673. We do not say that there 
might not be a case nnder the statute which would involve an account- 
ing, and the securing and distribution of a f und, but only that no such 
case is shown hère. Nor do we say that a circuit court of the United 
States could take jurisdiction of such a case when no single debt 
reacb.es the jurisdictional amount, or where it has not jurisdiction 
over the corporation involved. We only hold that, on the case as 
made, the claims of the various complainants are several, and cannot 
be joined to make up the required jurisdictional amount. 

As the circuit court had no jurisdiction for the reasons stated, no 
costs can be allowed in that court ; and inasmuch as our disposai of the 
case in no way involves the merits of the controversy, the bill must be 
dismissed without préjudice. In thèse two particulars the orders in 
Peper v. Fordyce, 119 U. S. 469, 472, 7 Sup. Ct. 287, and in Wetherby 
v. Stinson, 18 U. S. App. 714, 721, 10 C. C. A. 243, 62 Fed. 173. are in 
accordance with the settled practice of the suprême court. The de- 
cree of the circuit court is modifled, and the case is remanded to that 
court, with directions to dismiss the bill without préjudice, for want of 
jurisdiction, with the costs of this court in favor of the respondents, 
but without costs in that court for either party. 
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CENTRAL TRANSP. CO. v. PULLMAN'S PALACE-CAR CO. 

(Circuit Court, B. D. Pennsylvanla. January 14, 1896.) 

1. Ultra Vires Lease— Restitution— Loss of Identitt of Property— Meas- 
urk of Compensation. 

A sleeping-car company, operating a System of Unes, leased the cars, 
contracts, etc., of another company, operating another System, and there- 
upon so merged and absorbed the plants of both companies into an en- 
tire System, by substitution of cars and of new contracts in its own 
name, that the identïÇy of the plant of the lessor company was destroyed, 
and the plant itself could not be returned. After 15 years' possession 
the lessee company, without returning the property, repudiated the lease 
on the ground that it was ultra vires and void, and successfully defended 
on that ground against a suit for rental. In a proceeding in equity to 
compel the lessee company to make compensation for the property so 
appropriated, held, that the lessee company must pay the value of the 
property leased, as a whole, including contracts, and not merely the 
value of the tangible property, such as cars and equipments. 

3. Same. 

Held, further, that a valuation at a sum not above the selling price of 
the stock of the lessor company was not excessira 
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8. Same— Rent als akd Earnings— Prescjmptions. 

Beld, furtlier, that as the lessee company had falled to furnish the in- 
formation necessary to ascertain whether the earnings before the répudia- 
tion of the lease had been greater or less than the rental paid, the pre- 
sumption was that the rent and earnings balanced each other, and that 
as the évidence justified the presumption that up to the time of répudia- 
tion the property had increased, rather than decreased, in value, a decree 
should be entered for the value found by the niaster, with interest from 
the time of répudiation. 

Hearing on Exceptions to Eeport of Master. 

This was a bill in equity by Pullman's Palaee-Car Company against the 
Central Transportation Company, and a cross bill by the Central Transporta- 
tion Company against Pullman's Palace-Car Company. The two companies, 
plaintiff and défendant, had been sleeping-car companies, of about the same 
size, but occupying différent terri tories; the Central Transportation Company 
operating a System of Unes from St. Louis east to the Atlantic, and Pullman's 
Palace-Car Company operating a System of lines from Buffalo west to the 
Pacific. Negotiations entered into for consolidation resulted in a lease of the 
Central Transportation Company by Pullman's Palace-Car Company for 09 
years, under a Pennsylvania statute specifically drawn by counsel for that 
purpose, and passed by the législature. After the lease had been in opération 
15 years, and after the Central Transportation Company's property had been 
so absorbed into the Pullman System that identification and séparation had 
become impossible, the two companies quarreled over a clause of the lease. 
The Central Transportation Company brought suits at law to recover accru- 
ing installments of rent, and Pullman's Palace-Car Company filed the présent 
bill, alleging that the lease had been terminated by it under a clause reserv- 
ing that right, and that in any event it was originaily invalid; alleging fur- 
ther that it was impossible to return the property, and asking the court to 
enjoin the suits at law, and ascertain what would be an équitable compensa- 
tion for the property. The court granted an injunction against suits at law 
for f urther rental, but refused to interfère with pending suits for rental 
previously accrued. Pullman's Palace-Car Company thereupon set up as a dé- 
fense to one of thèse pending suits at law the claim already made in the bill 
in equity, viz. that the lease itself was invalid. This défense the court sus- 
tained, and its décision was affirmed onappeal. Central Transp. Co. v. Pull- 
man's Palace-Car Co., 139 U. S. 24, 11 Sup. Ct. 478. Thereupon Pullman's 
Palace-Car Company asked leave to dismiss the présent bill, in which it had 
asked the court to flx the compensation to be paid for the property in lieu of 
its return; and the Central Transportation Company opposed this motion, and 
asked leave to file a cross bill praying for compensation for the property 
taken. The motion to dismiss was refused, and leave was granted to file 
the cross bill. Pullman's Palace-Car Co. v. Central Transp. Co., 49 Fed. 2C1. 
Issue being joined, testimony was taken, and the cause heard on bill, answer, 
and proofs, with the resuit that a decree was entered in favor of the Central 
Transportation Company, and the cause referred to Théodore M. Btting, as 
master, to ascertain the value of the property. Pullman Palace-Car Co. v. 
Central Transp. Co., 65 Fed. 158. 

The master reported that the Central Transportation Company was incor- 
porated December 30, 1862, for 20 years, originaily with a capital of $200,000, 
which from time to time had been increased until it reached $2,000,000 prior 
to the time of the lease, and which was still further increased at the time of 
the lease by the issue of $200,000 of stock for the purchase of patents, making 
a total capital of $2,200,000, and that it had a net earning capacity of 9% 
per cent, per annum, increased to about 11% per cent, per annum by the pur- 
chase of patents hereinafter mentioned, on which the company had been pay- 
ing nearly $50,000 per annum royalty, and that it had a business which in- 
dicated a healthy growth. Its earnings were made by operating lines of 
sleeping cars extending from New York, Philadelphia, Baltimore, and Wash- 
ington to Chicago and St. Louis. There were 16 written contracts with dif- 
férent railroads, covering the opération of most of thèse lines, but not ail of 
them, as a few Unes were operated without any written contract with the 
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railroads over which they extended. Pullman's Palace-Car Company had 
been incorporated in 1867 with a capital of $1,250,000, subsequently increased 
to $1,750,000, and with net receipts equal to 13 per cent, per annum. It oper- 
ated Unes under contracta with lines mostly north and west of Chicago, and 
extending to the Pacific Coast; but :t had no means of reaching Philadelphia, 
Baltimore, or Washington from the west, and its only means of reaching 
New York was by the Grand Trunk & Michigan Central Railroad to Buffalo, 
and the Delaware, Lackawanna & Western Railroad to New York. Its cars 
were superior in comfort and safety to those of the "Central Transportation 
Company, and this fact affected travel on the lines of the latter company, 
especially those over the Pennsylvania Railroad and its affiliated companies. 
In addition to this, the entire condition of sleeping-car transportation at that 
time was unsatisfactory. Passengers were obliged to change cars at points 
where the two Systems came in contact with each other. The Pennsylvania 
Railroad, and the roads forming its System, could not make contracts with 
Pullman's Palace-Car Company, because of the existing contracts with the 
Central Transportation Company. There was pending litigation between the 
two companies, the Central Transportation Company claiming that the Pull- 
man Company had infringed its patents. Under thèse conditions, it ap- 
peared to be désirable, in the interests of both the sleeping-car companies, the 
railroads, and the public, that a consolidation of the two companies should be 
effected. Negotiations resulted in: (1) A purchase by the Central Trans- 
portation Company of ail the patents under which it had been operating at a 
royalty. To enable this purchase to be made, the capital was increased from 
$2,000,000 to $2,220,000. (2) A lease by the Central Transportation Company 
to the Pullman Company for 99 years, at a rental of 12 per cent, per annum 
on $2,220,000, and an assignment by the Central Transportation Company to 
the Pullman Company of ail the former's cars, contracts, and patents. (3) A 
contract between the Pullman Company and the Pennsylvania Railroad Com- 
pany whereby the various contracts under which the Central Transportation 
Company had been operating lines over the roads comprising the Pennsyl- 
vania System were exchanged for a single 15-year contract in the name of 
the Pullman Company. This contract allowed the equipment to be made up 
in part of the old Central Transportation Company cars, and in part of new 
cars to be furnished by the Pullman Company, the railroad undertaking to 
place the old cars in first-class condition. 

To obtain législative authority for the lease by one sleeping-car company 
to the other, the counsel for the Pennsylvania Railroad Company prepared a 
statute, which was passed by the Pennsylvania législature, intended to au- 
thorize the lease, extend the corporate existence of the Central Transporta- 
tion Company for 99 years, and authorize the issue of the $200,000 of new 
stock. The effect of thèse agreements, as stated by the master, was: "The 
Pennsylvania Railroad obtained forthwith, for its entire System, Pullman 
cars and Pullman connections; agreeing, however, to accept, as a part of its 
new equipment, old cars of the Central Transportation Company, which were 
to be put in first-class condition. The Central Transportation Company was 
thus saved from an expenditure necessary to provide a proper equipment of 
cars and better service, which, under other circumstances, would hâve been 
unavoidable, and received at once a sum exceeding its then earning power by 
about one-half of one per cent., and which payment, it was anticipated, it 
would continue to receive. An harmonious System of sleeping-car transporta- 
tion was thereby established, extending from the Atlantic to the Pacific, the 
receipts of which, it was believed, would be sufficiently large to secure the 
continuous payment of the above rental, and also to insure greater prospec- 
tive value to the Central Transportation Company's shares. The Pullman 
Company acquired an entrance to the principal cities of the Atlantic sea- 
board, by favored routes. It at once took the place of the Central Trans- 
portation Company on the Pennsylvania lines, so called, for fifteen years, and 
also on the lines of ail other railroad companies covered by the assigned 
contracts of the Central Transportation Company; and there was thus es- 
tablished reciprocal relations, which hâve, for the most part, since continued. 
It attained an ascendency in the sleeping-car business which has never since 
been disputed, as well as a monopoly of a most valuable territory for fifteen 
years." 
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The master further reported that, in ail of the 16 contracta between the 
various railroads and the Central Transportation Company, the railroads were 
to furnish fuel and llght, and keep the cars In good order and condition, and 
in some of them the railroads undertook to renew worn-out parts. Some of 
the coritracts expired at deflnite dates, others ran for the life of the patents 
prevlously taken out. Six of them ran "during the continuance of the incor- 
poration of" the Central Transportation Company. The master held that this 
lncluded the continued corporate existence under the statute subsequently 
passed, extending the corporate life of the Central Transportation Company 
beyond the original limit of its charter. After the exécution of the lease to 
the Pullman Company, some of the contracts were replaced by new ones 
taken in the naine of the Pullman Company, and some were canceled. The 
master further reported that at the time of the lease the rolling stock of the 
Central Transportation Company consisted of about 119 cars and their equip- 
ments, of which the total cost was about $950,000, and the value at the time of 
the lease about $712,000, and that the Pullman Company had actually re- 
ceived from various railroads, in settlement of cars retired or destroyed, $556,- 
933.61, and had on hand 33 cars. The master reported, however, that, on 
account of the peculiar nature of the contracts, it was, in his judgment, im- 
possible to correctly value the cars, apart from the obligations to maintain 
and use them set forth in the contracts. The master further reported that 
the value of the patents was $266,000,— that being the price paid for them 
at the time of the lease. He further reported that it was impossible to make 
a separate appraisal or valuatlon of the contracts, owing to their peculiar 
nature, and varying terms of duration. The master then proceeded to report 
the value of the property taken as a whole. He found that there were three 
measures of value, which served to check or verify each other, viz.: (1) The 
testimony of a witness who knew the property well, who was compétent to 
appraise it, and who estimated it to be worth at least $3,300,000. (2) The 
market value of the stock of the company at the time of the lease, which 
was between $2,464,000 and $2,640,000. (3) The earning capacity of the 
property, taken in connection with the probable amount to be put aside to 
restore the capital on a fair expectancy of probable life, and this value the 
master estimated as at least $50 per share. The master then reported as 
follows: "The several forms of valuation above considered may be summed 
up as follows: If Torrey's valuation is to be adopted, the capital stock of the 
company was worth about seventy-flve dollars a share. If the public esti- 
mate is to be adopted, the stock was worth from flfty-six dollars to sixty 
dollars a share. If the estimate predicated on earnings, coupled with prob- 
able life, is to be adopted, the stock was worth at least fifty dollars a share. 
The two latter estimâtes serve to verify each other, and to indicate that 
Torrey's testimony is excessive. They are both so far above the capitalized 
value of the rental agreed to be paid by the Pullman Company that either of 
them, if accepted, would leave a large margin for the illégal considération 
which the court has directed shall be excluded from the account. Which of 
the two is to be preferred? And, if the price of the stock on the street is to 
be accepted as the measure of value of the property when transferred, what 
figure is to be adopted? The estimate of probable life is hypothetical. The 
value of the stock on the street is a positive indication of the estimate placed 
on the property by the public. That it is not entirely a satisfactory measure 
of value must be conceded, but in the judgment of the master, supported as 
it is by the best indépendant estimate that the évidence affords, it should 
be accepted as the fairest criterion of value. This amount has, according to 
the testimony, been placed at from fifty-six dollars to sixty dollars a share; 
and, whilst the évidence as to thèse values is not as satisfactory as the mas- 
ter would wish, it is nevertheless uncontradicted. As between the two quota- 
tions above named, which indicate the fluctuations of the stock in value, the 
master has taken the average, or, in other words, a valuation of fifty-eight 
dollars a share. This, he believes, is as fair and équitable a valuation as is 
possible, under the testimony; and he accordingly reports the value of the 
property, when received, is by him appraised at fifty-eight dollars a share, 
or $2,552,000." With regard to the earnings of the property after it had been 
delivered under the lease, the master reported: "An accurate ascertainment 
of the earnings, without further évidence than that which has been produced 
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before the master, is impossible. The plant, upon the exécution of the lease, 
became absorbed in a System in which the éléments of new contracta, addi- 
tional cars, and added Unes entered so largely that, from the évidence pre- 
sented, it is not possible to distinguish accurately the earnings applicable to 
the property assigned. General results, therefore, can only be ascertained." 
The master then proceeded to discuss the contentions of the respective parties 
as to the earnings, under certain statements which had been produced, and 
held that neither estimate was satisfactory or complète. He then reported 
as follows: "The Pullman Company has failed, though requested by the 
master, to furnish him with such information, which would, he believed, hâve 
enabled him to state an account. In so doing, it has doubtless conformed to 
what its counsel hâve advised as the true interprétation of the order of réf- 
érence, but the testimony furnished has not been sufficient to make it pos- 
sible for the master to comply with the directions of the court, as they are 
understood by him; and he accordingly Is compelled to report that he has 
not as yet been furnished with sufficient data to enable him to ascertain the 
différence between the rental paid to the Central Transportation Company 
from January 1, 1870, to January 1, 1885, and the receipts derived by the 
Pullman Company from its use of the property transferred during the period 
above referred to." 

Both parties flled exceptions to this report. The Pullman Company pref- 
aced its exceptions by a protest that the Central Transportation Company was 
not entitled to any recovery, and that the Pullman Company was protected by 
the statute of limitations. The exceptions, which were voluminous, covered 
substantially three objections, viz.: (1) That the Pullman Company was 
not accountable for the intangible property, such as contracts, etc.; (2) that 
the valuation was too high; (3) that the rents paid more than compensated 
for ail the property received. There were numerous other exceptions to mat- 
ters of détail, but the above comprehended the substantial objections. The 
exceptions of the Central Transportation Company were to the refusai of the 
master to find that the property was worth at least $3,000,000, and his failure 
to report that the failure of the Pullman Company to furnish the information 
necessary to state an account of earnings entitled the Central Transportation 
Company to a decree for the value of the property, without référence to the 
earnings. On the argument the Central Transportation Company, for the 
purpose of avoiding delay, offered to waive any claim for excess of earnings 
over the rental paid, and asked for a decree for the value of the property, 
with interest from the time when the Pullman Company repudiated the lease. 

A. H. Wintersteen, Robert T. Lincoln, and Edward S. Isham, for 

Pullman's Palace-Car Co. 

The contract under which the property was delivered having been adjudged 
void, the courts will leave the parties where they hâve placed themselves; and 
there can be, therefore, no recovery by the Central Transportation Company. 
The Pullman Company, if liable at ail, was only liable for the property which 
was susceptible of manual transfer and physical delivery, to wlt, the cars 
and equipments. The lease being void, so, also, was the assignaient of con- 
tracts to the Pullman Company, and the Pullman Company therefore ac- 
quired nothing by the contracts. It was the duty of the Central Transporta- 
tion Company to reassert its rights and take possession of the property, and 
its passivity and acquiescence in the situation were equally illégal with the 
lease itself. A party cannot recover for an injury which it was in his own 
power to prevent (Sedg! Dam. §§ 201, 202; Loker v. Damon, 17 Pick. 288; 
Dodd v. Jones, 137 Mass. 323; U. S. v. Smith, 94 U. S. 218), nor for an injury 
which it was its social duty to avoid (Miller v. Mariners' Church, 7 Me. 51). 
And no flduciary relation could arise out of tue mère possession and use of 
the property. Root v. Railway Co., 105 U. S., 215; Monk v. Harper, 3 Edw. 
Ch. 111; Doyle v. Murphy, 22 111. 508; Wilson v. Kirby, 88 111. 572. The 
valuation of the master is excessive because it capitalizes the earning-pro- 
ducing capaclty of the plant, when the Central Transportation Company has 
received the earnings iu the rental, and also because it Includes the franchise 
of the corporation, which still exlsts. The législature could not, by extending 
the corporate existence, extend a contract which would otherwise hâve ex- 
pired at the end of the original incorporation. 
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Frank P. Prichard and John G. Johnson, for Central Transp. Co. 

If the master erred in hls valuation, the error was in favor of the Pullman 
Company. A compétent witness appraised the plant as worth at least $3,- 
000,000. It was earning 8 per cent, on this value, and with every prospect 
of increasing business. No witness was called by the Pullman Company to 
contradict this by any other appraisement of the plant as a whole. The mas- 
ter eut down this appraisement to $2,552,000, the selling value of the stock. 
If this is to be changea, it should, under the évidence, be raised, not lowered. 
The plant leased, consisting of cars, contracts, patents, etc., was absorbed by 
the Pullman Company into a new System, and its identity so destroyed by tho 
establishment of new Unes that it is impossible to separate or restore it, or 
even to identify its earnings. The Pullman Company has refused to furnish 
the information necessary to state an account, but there is sufficient évidence 
to raise almost a conclusive presumption that, up to the time when the Pull- 
man Company repudiated the lease, the earnings were far more than the 
rental paid. Under the circumstances, the Central Transportation Company 
ought not to be put to the delay of another accounting; and, if it is willing 
to waive any claim for excess of earnings, it is entitled to a decree for the 
value of the property which the Pullman Company has appropriated. 

Before DALLAS, Circuit Judge, and BUTLER, District Judge. 

BUTLEB, District Judge. The master was appointed in pursuance 
of the opinion filed December 18, 1894, to ascertain the value of the 
property transferred and the amount of its earnings. He has found 
the value to be $2,552,000, and reports that no estimate of earnings can 
be made from the data f urnished ; that "the Pullman Company failed 
to produce, (though requested to do so,) évidence in its possession 
which he believes would hâve enabled him to state an account." Al- 
though both parties filed exceptions, the Transportation Company 
now seeks a decree for the $2,552,000, with interest from January lst, 
1885, when payment of rent ceased — waiving its claim to earnings, to 
avoid, (as it asserts,) further delay in obtaining a settlement. The 
Pullman Company stands on its exceptions, claiming, in substance, 
first, that it is not accoun table for the intangible property, such as 
contracts with railroads, patent rights, etc.; second, that the valua- 
tion is too high ; and third, that the rents paid more than compensate 
for ail the property received. 

The matter embraced in the first exception is covered by the opin- 
ion under which the master was appointed. It is not too late, how- 
ever, to revive the question and continue the discussion; but we do 
not désire to add materially to what has been said. The argument 
drawn from the invalidity of the lease — that this instrument did not 
transfer this description of property — seems to be fallacious. The 
lease did not transfer any description of property. It was ineffectuai 
for every purpose. The acts of the parties, however, transferred the 
property — the intangible as fully and effectually as ail other. The 
counsel say no railway contracts valid "and obligatory in favor of the 
Pullman Company, upon the railways during the original or the ex- 
tended life of the Central Company, or during the continuance of any 
patent rights, original or extended, or for any other period whatever, 
were ever received by the Pullman Company. The Central Company 
had definite contract rights for flxed and long periods of time, and 
enforceable against the railway companies. The Pullman Company 
did not acquire those, and the Central Company did not "part with" 
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them. The Pullman Company got nothing enforceable upon the rail- 
ways, either specially or by damages. It acquired at best but a pre- 
carious status, terminable and destructible at any moment by the 
Central Company itself or by the state. The attempted assignments 
passed no title, and no légal rights whatever." 

This view was presented with force andearnestness. But theobvious 
answer is that the Pullman Company. got the use and beneflt of thèse 
contracts as completely as it did that of ail other property named in 
the lease, operated its cars under them in some instances, in others 
surrendered them and obtained new contracts, in pursuance of the 
rights which they secured, and thus acquired complète possession 
of the Transportation Company's business, which it still holds and en- 
joys. It is of no conséquence that the railroad companies might 
hâve refused récognition of the Pullman Company; they did not. 
Like the parties to the lease, they believed it to be valid, treated the 
Pullman Company as lawful owner of the contracts, and accorded 
to it ail the rights they secured. To say that the Transportation Com- 
pany might immediately hâve resumed possession of the contracts and 
continued the prosecution of its business, signifies nothing material to 
the circumstances. The same might as justly be said respecting the 
cars, and other tangible property. It is not true, however, that the 
possession might hâve been so resumed. The Pullman Company 
would not hâve allowed it; and although the lease might hâve even- 
tually been declared void, the property and business would hâve been 
absorbed in the meantime. Both parties flrmly believed the lease to 
be valid; they were so instructed by eminent counsel, and were there- 
fore justified in the belief. It was not until after the lapse of many 
years, when the property was irretrievably lost to the Transportation 
Company, that it had cause to doubt the validity of the lease. It 
• must not therefore be visited with knowledge of the invalidity, and 
the conséquences of such knowledge, until the Pullman Company 
changed its position and raised the question. To hold otherwise 
would work manifest injustice, by allowing the latter company, after 
standing on the lease until it had absorbed the property and busi- 
ness, to turn about and say, we had no right to it, you should not 
hâve permitted us to take it, and you therefore hâve no right to com- 
plain. 

As respects the second exception, we think the valuation is not 
unjust to the Pullman Company. The assertion that it includes the 
value of the Transportation Company's franchise is not well founded. 
It is true that the property is valued at its worth to the latter com- 
pany, in view of the right to use it as the company did. This right 
the Pullman Company could exercise by virtue of its own franchise, 
and did not, therefore, need the Transportation Company. The value 
of the property to the Transportation Company and to the Pullman 
Company was, therefore, what the former ïost and the latter gained 
by the transfer. If the latter's gain was less than the former's loss, 
this might be. possibly, the proper measure of compensation. There 
is no évidence, however, that it was less; the indications are that it 
was not. If it was less the Pullman Company could hâve shown it. 
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The Transportation Company's franchise was simply rendered value- 
less by the transfer of its property. Its business was thus lost and 
its power to establish another destroyed. 

As respects the third exception, we think the inference that the 
earnings were equal to the rent paid,is reasonable,if not unavoidable. 
If they were not, the Pullman Company, having possession of the évi- 
dence, could hâve shown it. The testimony prodnced by the Trans- 
poration Company was quite sufficient to put the burden on the other 
side. The failure to respond to the master's request greatly strength- 
ens the inference. It is urged, however, that if the Pullman Com- 
pany is charged with the property as of 1870, it must be treated there- 
after as entitled to the earnings, and be credited with the amount sub- 
sequently paid as rent. Of course, if it is treated as owner from that 
date it could not justly be held accountable for earnings thereafter, 
and would be liable only for the value, with interest from that date, 
subject to the crédit stated. But it is not so treated, and cannot be, 
because it would not correspond with the facts and would be unjust. 
The ownership of the property remained in the Transportation Com- 
pany; the Pullman Company taking possession and holding it for the 
former, paying a stipulated price for its use up to 1885. The lease un- 
der which the parties acted was void, but this did not render the par- 
ties acts void. They chose to, and did, treat it as valid, and to the ex- 
tent that its provisions were executed, the court will not interfère, 
except to prevent manifest injustice. Up to 1885 they were exe- 
cuted; the Pullman Company got and enjoyed the use and paid the 
stipulated price. Inasmuch, however, as the enjoyment of the use 
was granted, and the rent was paid therefor, in contemplation of a 
longer continuance of the arrangement, it was supposed that the rent 
might fall short of a just compensation for the use, or be in excess of 
such compensation. This was therefore considered a proper subject 
of inquiry. It is plain, however, that the parties substantially in- 
tended that the use and the rent should balance each other; and, in 
the absence of proof to the contrary, it should be presumed they 
did. It was not, therefore, until 1885, when the Pullman Company 
ceased to pay rent, and repudiated the arrangement, that it became 
practically responsible for a return of the property, or the payment of 
its value. Of course, it may be said that such responsibility actually 
existed from the beginning because the arrangement was unlawful. 
The parties, however, did not so understand, and treated it as lawf ul ; 
and to the extent of what they thus did in good faith their acts will 
not be disturbed. It is too late now to treat the responsibility as exist- 
ing in 1870, and make settlement accordingly. It would not only be 
in conflict with the facts, but would work manifest and very great in- 
justice. It would enable the Pullman Company to set up the statute 
of limitations, as it did before the master; — and, if this failed, then 
to take the property for less than it agreed to pay and did pay, (inter- 
est considered) substantially as compensation for flfteen years of its 
use. It is the value of the property at the time it should hâve been 
returned that the Pullman Company should be charged with. 

Inasmuch as this value would be difficult of ascertainment by the 
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Transportation Company except by référence to the value in 1870, it 
was considered proper to direct the inquiry to the latter date. Pre- 
sumably the value increased; the évidence fully justifies the pre- 
sumption. If it decreased the Pullman Company could and should 
hâve shown it. The master's valuation in 1870 is therefore to be 
taken as the value in 1885, when the property should hâve been re- 
turned. The payment of this sum, with interest from January 1, 
1885, seems necessary to a just settlement ; treating the value of the 
use and the rents paid prior to that date as balancing each other. 

A decree may be prepared accordingly, dismissing the exceptions 
and confirming the report. 

DALLAS, Circuit Judge. I concur in the foregoing opinion, and 
deem it unnecessary to further extend the discussion of the questions 
with which it deals; but may add that the resuit arrived at by the 
master, seems to me to be quite as favorable to the Pullman Com- 
pany, as, upon any possible view of the facts and the law, could rea- 
sonably hâve been reached. 
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(Circuit Court of Appeals, Fourth Circuit February 4, 1896.) 

No. 1ÏZ. 

1. Markied Wombn— Moetgase of Sepahate Estate— Sodth Carolina Stat* 

TJTE. 

Under the constitution and statutes of South Carolina relating to the 
property and contracts of married women, a married woman cannot pledge 
her estate by mortgage, to secure the coniract of another, which has no 
référence to her separate property, even though that other be her husband, 
and the mortgage purports, in positive terms, to bind her separate estate. 

2. S AME. 

One O., a résident of South Carolina, called upon D., the agent of a for- 
eign banking corporation, and applied for a loan upon his wife's real 
estate, situated in South Carolina. D. made out the application, which 
O. signed with his wife's name, upon D 's advice that he could do so. O.'s 
wife, at the time, in fact, knew nothing about it. D. forwarded the appli- 
cation to the banking company, and received from it the mortgage and 
note, for exécution, and a check for the amount of the loan, drawn to O.'s 
order. He took the papers to O.'s résidence, where the note and mort- 
gage, and a receipt for the money, were signed by O.'s wife, at O.'s re- 
quest, without reading them, or hearing them read or explained. D. then 
gave O. the check to his order. None of the money was expended for the 
benefit of the wife's estate. Held, that the land of O.'s wife was not bound 
by such mortgage, though it contained a clause purporting to bind her 
separate property. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of South Carolina. 

This was a suit by the American Mortgage Company of Scot- 
land, Limited, against Missouri A. Owens and Raymond Owens, 
for the f oreclosure of a mortgage. The circuit court dismissed the 
bill. 64 Fed. 249. Complainant appeals. 

Allen J. Green (John T. Sloan, Jr., on the brief), for appellant 
J. J. Brown, for appellees. 
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Before FULLER, Circuit Justice, GOFF, Circuit Judge, and 
HUGHES, District Judge. 

GOFF, Circuit Judge. The appellant filed its bill in the circuit 
court for the district of South Carolina against Missouri A. Owens 
and Raymond Owens, praying the foreclosure of a mortgage made 
by said Missouri A. Owens, dated March 12, 1886, to secure the 
payment of the sum of $2,500, with interest thereon, as shown by 
her promissory note, payable to the appellant, the allégation of 
the bill being that the conditions of said note and mortgage had 
been broken by the failure to pay, when requested, the sum due 
on said note. The défendant Raymond Owens was made a party, 
becanse he was the husband of the maker of said mortgage. The 
bill charges that the considération of the note was a loan of $2,500 
to the said Missouri A. Owens, at her request, and that it was 
stipulated, in the contract relating thereto, that it was to be con- 
strued under the laws of the state of South Carolina. The answer 
sets up that défendant Missouri A. Owens is a married woman, 
and that her husband borrowed the money, for which the note 
was given, from W. H. Duncan and the Corbin Banking Company 
of New York, the agents of the complainant below, for his own 
use and purposes; that she, at her husband's request, executed 
the note and mortgage; that complainant, through its said agents, 
knew that her husband would, and did, use the money for the 
payment of his own debts, and for his individual purposes, and 
that she was not to receive, and did not receive, one dollar of said 
loan; that no part of it was expended for her benefit, or for the 
benefit of her separate estate. The cause was duly matured for 
hearing, and submitted on bill, answer, exhibits, and testimony, 
when the court passed a decree disinissing the bill, and from that 
order the case cornes hère on appeal. The court below found 
that the loan was made to the husband for his own purposes, upon 
the security of his wife's note and mortgage, and that such a con- 
tract, as to the wife and her separate estate, was void, under the 
laws of South Carolina applicable thereto. 

The questions raised on this appeal involve the construction of 
the laws of that state relative to the contracta of married women, 
as well as the flnding of the facts from the testimony, and their 
proper application to such laws. The constitution of South Car- 
olina (article 14, § 8) provides that: 

"The real and Personal property of a married woman held at the time of 
her ruarriage, or that which she may thereafter acquire, either by gift, grant, 
inheritance, devise or otberwise, shall not be subject to levy and sale for her 
husband's debts, but shall be held as her separate property, and may be be- 
queathed, devised or alienated by her, the saine as if she were unmarried." 

An act of the gênerai assembly (14 St. at Large, 325), passed 
in 1870, relative to the rights of married women, under such 
provision of the constitution, conferred upon them the same power 
to contract, and be contracted with, as if they were sole. Pelzer 
v. Campbell, 15 S. C. 581. In December, 1882, the gênerai as- 
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serably of South Carolina passed an act, amending the act of 1870, 
which, as so amended, reads as follows: 

"A married woman shall hâve the right to purchase any species of prop- 
erty in lier own name, and to take proper légal conveyance therefor, and to 
contract and be contracted with as to her separate property in the same man- 
ner as if Bhe were unmarried: provided. that the husband shall not be liable 
for the debts of the wife contracted prior to or after their marriage, except 
for her necessary support." Gen. St. 1882, § 2037. 

It is under this enactment that the contract in question is to 
be construed. It is certainly true that, under the common law, 
a married woman could not hâve made the note and mortgage now 
in suit. If they can be maintained, it must be by virtue of the 
constitutional provision and the législative enactments before men- 
tioned. The suprême court of South Carolina has given us the 
proper construction and true meaning of said provisions, so that 
it is now no longer an open question, whatever the diversity of 
opinion relative thereto may hâve formerly been. The only con- 
tract which a married woman, in South Carolina, is authorized to 
make must not only relate to her separate estate, but it must be 
in regard to her individual property. She may, in positive terms, 
in a writing signed by her, déclare that her object is to bind her 
separate estate, and still she would not be bound by it, unless it 
was clearly shown that the contract was intended to beneflt her 
separate property, or that it in fact concerned or had référence to 
such property. Under said législation, a married woman cannot 
pledge her estate by mortgage, for the purpose of securing the con- 
tract of another, which has no référence to her separate property, 
even though that other be her husband. In the case of Bâtes v. 
Mortgage Co., 37 S. C. 88, 16 S. E. 883, the f ollowing language was 
used in the decree, which was afflrmed by said court, in construing 
the législation referred to: 

"We think it is now the settled law of this state that it is necessary, in au 
action to enforee a contract executed by a married woman, to show that such 
contract was made with référence to her separate estate; that the burden of 
proof is upon the party seeking to enforee such contract; and that, while a 
married woman may borrow money for her own use, either directly, or by 
her husband, as her authorized agent, and secure the same by a valid mort- 
gage of her separate estate, yet she cannot do this for the beneflt of her hus- 
band, provlded the lender has knowledge of such intended use when he makes 
the loan." 

In the case of Salinas v. Turner, 33 S. C. 231, 11 S. E. 702, Chief 
Justice Simpson, delivering the opinion of the court, said : 

"Now, it has been held by this court, in several cases recently decided, that, 
while a married woman may borrow money for her own use, etc., and secure 
the same by a valid mortgage, yet that she cannot do this for the beneflt 
of her husband, provided the lender has knowledge of such intended use. 
This has been so recently and so plainly decided that we do not deem it 
necessary hère to examine into the reason and foundation of the proposition. 
We think it sufhcient simply to refer to the cases, to wit: Tribble v. Poor 
(S. C.) 8 S. E. 541; Gwynn v. Gwynn (S. C.) 10 S. E. 221; Greig v. Smith, 
29 S. O. 426, 7 S. E. 610. If thèse cases hâve not established this proposition 
beyond controversy or doubt, then we do not know how a légal proposition 
could be established; certainly not by the décisions of a court of last resort." 
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In the case of Greig v. Smith, supra, Judge Mclver, in his opinion, 
says: 

"If a married woman, either personally or through an agent, obtain ad- 
vances, under a représentation made in the instrument intended to secure 
such advances, that the same are to be used in carrying on business for her- 
self, whether the same is to be conducted by herself personally or by an agent, 
she is estopped from afterwards denying such représentation, as it would 
be a fraud upon the person making the advances; and, surely, the faithless- 
ness of her agent, in misapplying the money advaneed, cannot affect the 
rights of the person advaneing the money, without it is shown that be par- 
ticipated in such misapplication. Where, however, a married woman exécutes 
an obligation to pay the debt of another, her intention to bind her separate 
property, though expressed in the clearest and strongest terms, does not 
estop her from disputing her légal liability for the payment of such debt, 
for the simple reason that the law has denied to her the power to contract 
such a debt, and therefore the expression of her intention to do that which 
she has no power to do cannot bind her. But, inasmuch as she has been in- 
i vested with power to contract with référence to her separate estate, her rep- 
résentation that a given debt is of that character will estop her from after- 
wards disputing that fact, unless it be shown that the creditor knew, at 
the time the debt was contracted, that such représentation was not true; 
for, in that case, the creditor would not be misled, and there would, therefore, 
be no ground for the estoppel." 

So far as the law of this case is concernée!, we hâve no trouble; 
and a caref ul study of the évidence forces us to agrée with the court 
below in its findings as to the facts. We are unable to see the facts 
as the counsel for the appellant présents them. If we did, it would 
follow that appellant's insistence should be sustained, and the decree 
eomplained of be reversed. Brieily stated, the testimony shows as 
follows: 

The American Mortgage Company, a corporation organized under 
the laws of Great Britain and Ireland, was engaged in business in 
the United States; its managing agent, J. K. O. Sherwood, residing 
in the city of New York. In 1883 ne, with représentatives of the 
Corbin Banking Company of New York, went to Columbia, S. C, for 
the purpose of investigating the financial situation, and determining 
as to the propriety of establishing their business in that state. While 
so there they met and advised with one W. H. Duncan, of Barnwell, 
S. C. Soon after this visit the American Mortgage Company com- 
menced to make loans in that section of the state on the security of 
real estate. The Corbin Banking Company was organized in 1874, 
its purpose being to carry on a gênerai banking business, and to 
negotiate loans on the security of improved f arms. It commenced its 
negotiations in South Carolina very soon after said conférence with 
W. H. Duncan, furnishing him with ail the necessary blanks to be 
used by àpplicants for loans, and which, when properly filled up, gave 
to the lender information as to the character of the applicant and the 
sufficiency of the security offered. A party desiring to negotiate a 
loan would apply to Duncan, who would see that the questions asked 
in the application were answered and the blanks ail properly filled, 
'after which the paper would be sent to the Corbin Banking Company, 
in New York. If that company was satisfled, the application was 
accepted, and the notes, with the mortgage, for the borrower to sign, 
were prepared under the direction of its officiais, and, with the check 
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of that company for the amount of the loan, less commissions, were 
sent to Duncan, who had them executed and returned, after which 
they were delivered to the American Mortgage Company, which paid 
to said Corbin Banking Company the full amount called for by the 
notes. Duncan advertised, in the papers published where he lived, 
that he had large sums of money to loan. He procured the borrow- 
ers, supervised the exécution of the papers, made abstracts of the 
titles, reported as to the value of the property offered as security, 
and took contracts, from those desiring such loans, by which the bor- 
rower generally agreed to allow said Duncan and the Corbin Company 
20 per cent, of the sum borrowed as commissions for negotiating the 
loan. If default was made in the payment of either the interest or 
the principal when due, the Corbin Company so advised Duncan, and 
he proceeded to foreclose the mortgage and remit the proceeds to the 
lender. It was shown that Missouri A. Owens, the défendant, was 
the owner of the land conveyed by the mortgage, and that her hus- 
band, Kaymond Owens, was without property himself, but that he 
lived on the land with his wife and managed the same; that Duncan, 
who lived near them, advertised that he had money to loan; and that 
Raymond Owens, without the knowledge of his wife, went to Duncan, 
and asked Mm for a loan, offering as security his wife's real estate. 
Duncan advised him that he could secure the loan, and made out 
the application for him, when Raymond, with the approval of Dun- 
can, signed his wife's name to it. He did not ask for the loan for 
his wife, but for himself. The application, so signed by the husband, 
was not seen by the wife until after this suit was brought. While 
she was informed, before the mortgage was given, that an application 
had been made by her husband for a loan on her property, she was 
not told that it was in her name. She had not authorized the ap- 
plication, nor the signing of her name to it. Duncan sent the applica- 
tion to the Corbin Banking Company. It was stated, in the applica- 
tion, that part of the money was to be used in building a gin house 
on the land to be conveyed to secure the loan; but none of it was 
so used, and no part of it went to the wife, nor was it expended for 
the benefit of her separate estate. The note and mortgage were 
prepared under the direction of the Corbin Company, in New York, 
and sent to Duncan, in South Carolina; and he took them to Mrs. 
Owens, after having arranged for a conférence with her, through her 
husband, who had asked her to sign them. Neither the note nor the 
mortgage was read or explained to her. She was told where to sign 
them, and she signed as she was requested to do. The note and the 
mortgage were then retained by Duncan, who gave to Raymond 
Owens — he having been présent during the exécution of the papers — 
a check, payable to his order, for the amount of the note less com- 
missions and costs; his wife giving her receipt for the same. This is, 
in substance, ail the testimony relating to the procurement of the 
loan and the exécution of the papers connected with it. 

We think it is clear that, as to this transaction, Duncan was not 
the agent of Missouri A. Owens, but was the agent of Raymond 
Owens. She had not requested the services of Duncan, nor had she 
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authorized anj one to do bo for her. He had not talked with her, 
nor communicated with her on the subject, until he called to see her, 
in order to close the negotiations he had undertaken for her huaband. 
The claim of the appellant, that, when Mrs. Owens signed the note 
and executed the mortgage, she ratified the previous acts of her hus- 
band relating thereto, and that she was, therefore, estopped from 
denying them, is, in the light of the évidence, without merit; for the 
matter was not explained to her, she was not advised that the ap- 
plication for the loan was in her name, nor was she told that it stated 
that the money was for her use, and that it was to be expended on 
her property. As the transaction then appeared to her, it was an 
effort on the part of her husband to borrow money, the payment of 
Winch, with the interest that might accrue thereon, she was to secure 
by her note and a mortgage on her land; and we think Duncan so, 
in effect, considered it, evidently believing that, under the law then 
existing, the wife could secure such a debt by a conveyance of her 
separate estate. That she was willing to do so is shown by what 
took place at the time when Duncan gave his check for the money due 
on the loan; but that she had no power so to do, she being a married 
woman, is also plain, and therefore her willingness, and her intention 
to so secure the debt of her husband, would not make the act valid 
and binding upon her. On this point we quote, with approval, the 
following words from the opinion of the court below, viz.: 

"As Mrs. Owens was a married woman, with a limited power to contract, 
a person dealing with her niust take notice of her disability; and, when he 
seeks to enforce this contract, the burden is upon him to show that it is one 
a married woman is capable of îuakiug. Ile imist show that she had the 
power to make the contract. To do this, he must show that the money was 
borrowed for her use. If it were, she would be liable; if not, she would not 
be liable, even though she expressly declared her intention to blnd her sep- 
arate estate, in the obligation given to secure the repayment of the money 
borrowed, for the simple reason that, in the latter case, she had no power to 
make such a contract, and her intention to do that which she had no power 
to do is wholly insufficient to bind her legally. Savings Inst. v. Luhn, 34 S. C. 
186, 13 S. E. 357. Who, then, borrowed this money? The husband acted. Did 
he act as his wife's agent? Did Duncan deal with him as such, believing, or 
having reason to believe, that Mrs. Owens was the principal, that she was the 
borrower, that the money was borrowed for her use, and that her husband 
was only the agent? Owens told him that he wanted the money, and that he 
wanted tha loan on his wife's estate. He did not say that his wife wanted 
it; nor did he say that it was for her use, nor that his wife authorized him 
to borrow it. When Duncan prepared the application, Owens asked him if 
he could sign it. He did not profess to hâve authority from his wife to sign 
it. Apparently the question meant, 'Being her husband, hâve I a right to 
sign for niy wife?' Duncan seemed to think that he could. Now, the hus- 
band is never, qua husband, the agent of the wife. Such agency is never 
presumed, it must be proved, and must be proved like every otber fact. 
Merely signing his wife's name does not prove that he was the agent, 
especially when he signed it under the advice of Duncan. The application 
was a contract, the foundation of the loan. So far there is nothing to show 
that it was Mrs. Owens' contract. Did she subsequently ratify it or affirm 
it? Or, if not, is she estopped from denying that it is her contract? In order 
to prove that she ratified or eonfirmed the act of her husband, it must be 
shown that she had full knowledge of the facts concerning it (Drakely v. 
Gregg, 8 Wall. 267); and in order to estop her it must be shown that she held 
out her husband to the world as her agent, or that, in this transaction, she 
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had put him in possession of ail the indicia of authority to act for her as her 
agent." 

That Duncan, as to the exécution of the note and mortgage, waa 
the agent of the appellant, does not admit of doubt. They were 
sent to him, in order that he might hâve them signed and properly 
authenticated; and, as to them, he represented the American Mort- 
gage Company, to whom the note was payable, in whose name the 
mortgage was given, and which said company was fully aware that 
snch proceedings would be taken by him, not only in this, but in ail 
other like cases. So far as the appellant is concerned, Duncan's au- 
chority may hâve been conflned to the particular matters mentioned, 
and his agency may hâve been spécial as to them; but it follows, 
nevertheless, that Mrs. Owens was, in effect, dealing with the Com- 
pany, and that it was not only bound by the acts of Duncan, but that 
his knowledge was its information as to the matters so conflded to, 
and then necessarily considered by, him. That Duncan well knew, 
at the time the papers were signed, that the husband was in fact the 
borrower, and that he was endeavoring to secure the loan by the note 
of his wife and the mortgage of her property, is apparent; and to 
hold otherwise is to ignore the évidence, and place an estimate on 
his ability and character not justified by the facts as they appear to 
us in the record of this cause. We conclude that Mrs. Owens did 
not bind her separate estate, that the mortgage cannot be enforced, 
and that the bill was properly dismissed. 

It follows that the decree appealed from should be affirmed, and it 
is so ordered. 



SCANLAN et al. v. TENNEY et al. 

(Circuit Court, D. Connecticut. February 15, 1896.) 

Négligence— Carriers of Passengeks. 

Plaintiff was a passenger on a steamboat managed by défendants. 
The boat arrived at the wharf, where plaintiff was to land, at 8:30 p. 
m., on an evening when the sun had set at 7:25, and the moon hadrisen 
at 8:21, there being some clouds in the sky. There was a lamp on the 
boat, the light from which was thrown by a reflector away from the 
gang-way by which passengers were to land, and there was a light on 
the wharf, at some distance from the gang-way, which would be di- 
rectly in the eyes of passengers landing from the boat. The gang- 
way in the boat's side was 4 feet wide, and was opposite a brow or 
slope In the side of the wharf which was over 6 feet wide, but the 
gang-plank by which passengers were to land was only 28 iuches wide, 
and had no raillng. In passing from the boat to the wharf, plaintiff 
fell, and was injured. Held, that défendants were négligent in failing 
to provide suiiicient light to guide passengers in landing, and were 
liable for the damage suffered by plaintiff. 

Case, Eley & Case, for plaintiffs. 

F. T. Brown and A. F. Eggleston, for défendants. 

TOWNSEND, District Judge. This is a hearing in damages en 
a default in an action brought by James J. Scanlan and Mary F. 
Scanlan, his wife, to recover $25,000 for injuries claimed to hâve 
v.72F.no.3— 15 
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been stistained through the négligence of défendants. Upon the 
évidence therein, I ând the following facts: The plaintiffs are citi- 
zens of the city of St. Louis, state of Missouri, and the défendants 
were, on the 29th day of June, 1893, the executors of the last will 
and testament of Albert P. Sturtevant, and, as such, were engaged 
in managing and sailing a steam vessel called the Osprey, which 
carried passengers from New London, in the state of Connecticut, 
to a wharf nèar the PL Griswold House, at Eastern Point, opposite 
said New London. At about half past 8 o'clock in the evening 
on said 29th day of June, said Mrs. Scanlan, being a passenger from 
New London on said boat, in attempting to pass therefrom onto 
said wharf at said Pt. Griswold House, fell, and sustained painful 
injuries, including a sprained ankle, from which she had not en- 
tirely recovered at the date of this hearing. On said evening the 
sun had set at 7:25, and the moon rose at 8:21. It was a fairly 
clear night, and there was a lamp on the forward end of the engine 
room, about 6 feet above the deck, and about 15 feet from the 
center of the gang-way near where Mrs. Scanlan fell. Said lamp 
held a pint of kérosène oil, and had an 8-inch refleetor, and glass 
sides, 8 by 12 inches in size, and was lighted at the time of the 
accident. The gang-way was 4 feet wide. There was a dépres- 
sion or brow in the surface of the wharf, which gradually sloped 
down to about 2 feet below the level of the wharf at its edge, at 
which point it was 6 feet and 8J inches wide. When the boat 
came up to the wharf on the night of the accident, the tide was 
about seven-eighths high, and there was a distance of some 15 to 
18 inches between the level of the deck and the level of the foot 
of the slope of said brow. In going onto the wharf, the plain- 
tiff fell from the boat or the gang-plank down into said brow. 
Whether the gang-plank was or was not put out it is impossible 
to say with certainty, and, in the view herein taken, it is imma- 
terial. If it were necessary to the décision of the case, I should 
find, from the prépondérance of testimony, that it was put out. 

It is claimed that, at the time of the accident, there was suffi- 
cient light from the twilight and moon alone, provided such light 
were unobstructed, to enable a person to distinguish said gang- 
plank. But there were some clouds that evening. The moon rose 
less than 10 minutes before the accident, from a point behind some 
of the houses on the shore, and there was a light on the wharf 69 
feet distant, which, while it would not hâve thrown any light 
down into said brow, would hâve been almost directly in the eyes 
of a person passing off said gang-way. As to the light on the for- 
ward end of the engine room, its refleetor projected the rays for- 
ward, and a stanchion slightly interf ered with its side rays. Other 
passengers were passing off the boat or gang-plank at about the 
saine time. Comstock, who had charge of putting out the gang- 
plank, testified that a person coming on to the gang-plank would 
shut said light off from it, and the captain of the boat acknowl- 
edged that said light would be shut off by persons getting in front 
of it. Said gang-plank was 28 inches wide, without any side rails. 
It is claimed that it was suitable for such a boat, and that it 
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would hâve been impracticable either to use one as wide as said 
brow or slope, or to hâve a railing thereon. It is further claimed 
that as défendants were only managing the boat, and had no <ion- 
trol over the wharf, they were not liable for the absence of lights 
on the wharf. 

Common carriers of passengers by water, as well as by land, are 
bound to provide reasonably safe means of exit for passengers us- 
ing due care. Inasmuch as the gangway was 4 feet wide, and the 
slope 6 feet and 8£ inches wide, a person of ordinary prudence 
would be justified in supposing either that the gang-plank would, 
at least, be of substantially equal width with the gang-way, or 
that otherwise there would be some warning as to its size or loca- 
tion, such as a railing thereon, or a light so located as to throw 
its rays onto said gang-plank or into the slope. It may be as- 
sumed that a railing was impracticable, and that défendants had 
no control over the wharf. In that event, however, the reason- 
able care required of the défendants, in order to comply with their 
légal duty of furnishing a safe exit, required that they should 
adopt some other suitable means for warning the passengers of 
the danger involved in passing, in such circumstances, over a gang- 
plank only 28 inches wide. I find that the light which was pro- 
vided was insufficient; that, if there was any light from the moon 
or the lamp on the wharf, it was quite as likely to interfère with 
a view of said gang-plank as to assist a person in passing over 
it. The plaintif! has shown by a prépondérance of évidence that 
the défendants were négligent, and that she was not guilty of 
négligence which contributed to cause the injury. I assess her 
damages, including expenses for physicians, medicines, etc., at $1,500. 

Let judgment be entered for plaintiffs in accordance with this 
opinion. 



NEW ORLEANS & N. E. R. CO. v. MERIDIAN WATERWORKS CO. 

(Circuit Court of Appeals, Fifth Circuit February 4, 1890.) 

No. 438. 

OONTRACTS — BBEACH — DAMAGES. 

The N. R. Co. brought an action against the M. Waterworks Co., al- 
leging that a conti'act had been made between the parties by which, for 
a certain price, the waterworks company agreed to furnish, at the shops 
and tanks of the railroad company, a sufficient supply of water, at not 
less than 60 pounds pressure, for ail purposes for which it might be 
needed or used; that one of the purposes tor which water was needed was 
the extinguishment of tires which might break out in the shops, and that 
this was known to the waterworks company; that, during the existence 
of the contract, a flre broke out in the shops; that at the time there was 
not a pressure of 60 pounds in the water pipes, but only 25 pounds; that, 
if there had been a pressure of 60 pounds, the fire could hâve been ex- 
tinguished, but, in conséquence of the déficient pressure, the shops and 
tanks were destroyed. Judgment was demanded for the value of the prop- 
erty destroyed. fleld that, if the allégations of the complaint were proved, 
the plaintiff would be entitled to recover, and it was therefore error to 
strike out ail the plaintiff's évidence, and direct a verdict for the défend- 
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artt on the ground that the contract would not warrant the recovery de- 
manded. 

In Error to the Circuit Court of the United States for the South- 
ern District of Mississippi. 

J. W. Fewell and Harry Hall, for plaintif! in error. 
J. P. Walker and G. I. Hall, for défendant in error. 
Before FARDEE and McCORMICK. Circuit Judges, and BOAR- 
MAN, District Judge. 

BOARMAN, District Judge. The plaintiff below, a railroad Com- 
pany, was on the 28th day of January, 1895, the owner of divers 
railway buildings, machinery, shops, tools, etc., in the city of Me- 
ridian. The défendant is the Meridian Waterworks Company. 
Those two corporations entered into a contract January 28, 1889, 
as follows : "* * * That, for and in considération of the pay- 
ments hereinafter agreed to be made by the said railway Com- 
pany to the waterworks Company, the waterworks company agrées 
to supply and furnish the shops and tanks of the said railway com- 
pany in Meridian, Miss., with full, adéquate, and sufficient supply 
of good, pure water, not less than 60 pounds pressure, for ail pur- 
poses for which watèr may be needed or used at said shops." 
There is an additional provision as to the contract to convey a 
supply of water to the said shops for the use of two other rail- 
ways. We omit it because it has no material bearing under the 
view we hâve of the issues. "Said waterworks company further 
agrées to construct and maintain in good order the necessary pipes 
and connection to said railroad company's shops." It will be noted 
that the necessary pipes are to reach the "company's shops." The 
contract was to run for three years. The railroad was to pay 
$1,200 per year for the use of an adéquate and sufficient supply 
of water, at 60 pounds pressure. On the 26th of January, 1892, 
certain of the buildings, tanks, shops, machinery, etc., of the rail- 
road company, were destroyed by are, and this suit is to recover 
damages. The plaintiff's déclaration, having set out in full the said 
contract, allèges that among the uses and needs which plaintiff had 
for said supply and pressure of water at said shops was for the pur- 
pose of putting out such tires as might occur in the buildings, etc., at 
said shops, through the instrumentality of hose and plugs attached 
to defendant's pipes; and to that end the plaintiff kept at the said 
shops divers hose, etc., with nozzles and with proper connections 
with defendant's pipes, which said hose, etc., plaintiff kept con- 
stantly at hand, and ready to throw, out of said pipes, under the 
pressure specifled and contracted for, on any ares that might take 
place or begin in and about said buildings, shops, etc., streams of 
water, and thus extinguish such fires, and prevent the destruction 
or in jury of plaintiff's said property; and plaintiff avers that the 
said 60 pounds pressure above referred to and specifled in said 
contract was contracted for, and intended for, and understood by 
said défendant to be for, the purpose of securing such stream of 
water, through such hose, etc., from defendant's pipes at the shop, 
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as would enable plaintif: to use such hose, etc., in the extinguish- 
ment of flres occurring in said buildings, shops, etc. The déclara- 
tion further allèges that "for use in the work done in said shops, 
and also to protect said shops and the contents thereof from injury 
and damage by fire, it was necessary and proper to provide said 
shops with a supply of water of not less than sixty pounds pres- 
sure, and that protection against loss and damage by fire was and is 
one of the ordinary purposes for which water is needed and used 
at railroad shops, ail of which the défendant, at the time and be- 
fore the time of making the contract hereinafter mentioned, well 
knew; * * * and that, with full knowledge of ail the forego- 
ing, said défendant, on or about the 7th day of November, 1888, 
proposed to plaintiff to furnish and deliver to it at its said shops 
and tanks, at a less cost than plaintiff was paying for the water 
it was then using, obtained elsewhere than from the défendant, a 
supply of water to be used in conducting the work carried on in 
its shops, and for filling said tanks, and also to afford a perfect 
fire protection to said shops and tanks and the contents thereof; 
and in accordance therewith, on the 28th day of January, 1889, 
said plaintiff and the défendant entered into a contract in writ- 
ing, a copy of which is hereto attached, and made part hereof, 
whereby said défendant, in considération of the sum of twelve 
hundred dollars per annum, to be paid to it by the plaintiff, in equal 
monthly installments, during a period of three years then next 
ensuing, did undertake and agrée to, and with plaintiff, to sup- 
ply its said shops and tanks, during said period, with a full, 
adéquate, and sufficient supply of good, pure water, at not less 
than 60 pounds pressure, for ail purposes for which water may 
be used and needed at said shops. And plaintiff says that one of 
the purposes for which water was needed, and for which it could 
be used at said shops, was to afford protection to said shops and 
the contents thereof against fire, there being at said time no other 
water supply or means at said shops whereby fire occurring there 
could be extinguished, as défendant well knew; and, as a part of 
said agreement, said défendant did lay pipes necessary for the 
purpose of conducting said water to said premises, and did after- 
wards, at said shops, attach to said pipes certain fire hydrants, 
to enable the plaintiff to use the said water as a protection against 
fire, as défendant well knew." To this déclaration défendant 
pleaded the gênerai issae: a jury was impaneled. The plaintiff 
put in évidence the contract sued on, and offered évidence to prove 
the allégations of the déclaration. Thereupon, when plaintiff 
closed his case, the défendant, without offering any évidence, moved 
the court to exclude the plaintiff's testimony, and to direct the 
jury to find for the défendant; the grounds of the said motion 
being that the contract sued on was not such as to warrant a 
recovery of the value of the property destroyed on account of the 
breach thereof. The court held that the motion was well taken, 
and the proof of the allégations in the déclaration would not en- 
title plaintiff to recover for loss of plaintiff's property by fire if 
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he failed to furnish the water as per contract to extinguish fires, 
and directed the jury to flnd for the défendant. Plaintiff took 
his bill of exceptions to the ruling of the court, and now assigns 
as error the exclusion by the court of the évidence offered and tes- 
timony adduced, and to the instruction of the court to the jury to 
flnd for the défendant, and, further, to the exclusion of the testimony 
as to whether the flre in question could hâve been extinguished had 
there been a pressure of 60 pounds. 

Défendant flled a demurrer, raising the question as to its lia- 
bility, under the contract, for losses by flre, which was overruled, 
and plaintiff, later on, flled an amended déclaration. Then de- 
fendant interposed the gênerai issue. On the trial below, both sides 
consented to waive a bill of exceptions setting out plaintiff's évi- 
dence in support of its allégations. So the issue before us may be 
considérée as if the court below had sustained a gênerai demurrer 
to the sufficiency of plaintiff's déclaration to show a cause of ac- 
tion, and a decree therein had corne up for review in this court. 
On the trial of such a demurrer, the court below would hâve had to 
take, as we shall hâve to take, as true, the allégations of the plain- 
tiff's déclaration. The essentiel allégations therein are, substantially, 
that plaintiff was the owner of, and was actively using and operat- 
ing, certain railway buildings, shops, machinery, etc., at Meridian, 
and needing a supply of water, among other things, for the purpose of 
protecting its said property from flre, and that there being no other 
available source from whence to obtain such quantity of water as 
might be necessary to extinguish Ares, as the défendant well knew; 
that said défendant then owned and operated a System of water- 
works, for hire and profit, and plaintiff contracted for a full, 
adéquate, and sufficient supply of good, pure water, not less than 
60 pounds pressure, for ail purposes for which water may be 
needed or used at said shops; that, as a part of said agreement, 
défendant laid its pipes to plaintiff's said premises, and attached 
thereto flre hydrants, to enable plaintiff to use said water as a 
protection against flre; and that, to that end, plaintiff kept hose 
and nozzles on said premises; and that the supply of water at 60 
pounds pressure was contracted for, and intended to be used for 
the purpose of, extinguishing any fire that might break out in 
said premises; and that, within the terms of the agreement and 
understanding, a flre did break out, which the plaintiff would hâve 
been able to extinguish had the said adéquate supply of water, 
contracted for, been furnished to the plaintiff, and had the con- 
tract for pressure at not less than 60 pounds been maintained; and 
that the loss sustained, by plaintiff, in conséquence of such flre, was 
caused solely by the failure of the défendant to comply with the terms 
of his said contract; that défendant, in agreeing to furnish "a full, 
adéquate, and suflicient supply of good water" for the considération 
of f 1,200 per annum, at 60 pounds pressure, knew that one of the 
essential purposes for which plaintiff desired to hâve such adéquate 
supply of water was that the plaintiff might extinguish fires en- 
dangering said shops, etc. 
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Counsel for défendant in error suggests in his brief that "the 
gravamen of the complaint is that at the time the flre began, 
and when the water was attempted to be thrown thereon, de- 
fendant failed to perform its contract, in that it failed to furnish 
'a full, adéquate, and sufflcient supply of water, at 60 pounds pres- 
sure,' it being alleged that, with such a supply and pressure at the 
time, plaintiff's servants would hâve been able to extinguish said 
lire in its incipiency, and before any considérable damage could 
hâve been done to plaintiff's property." In answer to this com- 
plaint, he says that fire protection of plaintiff's property was not 
in the contemplation of either of the parties to the contract. He 
contends for a rule of évidence, which he states to be "that the 
intent and meaning of the parties to the contract can be legally 
ascertained, only, from the language employed and written down 
in the agreement evidencing the contract between the parties; 
and that such meaning cannot be legally ascertained from plain- 
tiff's allégations or pleadings, or from witnesses, as to any pur- 
pose of the parties not expressed in the agreement." Under a 
given state of facts, such a contention by the counsel might be 
well founded, but ail the évidence offered by plaintiff to support 
the averments of his déclaration was excluded, and the record 
does not advise as to what that évidence was, or any part of it 
may hâve been. Counsel for appellee (défendant below), on the 
trial, when the plaintiff was offering his évidence in support of 
his action, might hâve been able to state well-founded objections 
to the admissibility of some of the évidence; and, doubtless, he would 
hâve had no difflculty in sustaining his objections, for when the ob- 
jections urged were to the admission of évidence, the effect of 
which would be to show a purpose in either of the contracting 
parties, not expressed in the agreement, or to the admission of 
évidence the necessary effect of which "would be to add to the 
contract, and to substitute extraneous matter — the views, the rec- 
ollections, the impressions of witnesses — for that which they de- 
liberately wrote down and subscribed as expressive of their in- 
tent, purpose, and meaning, such is unwarrantable." Under such 
objections, the court might, or should, hâve forbidden much of plain- 
tiff's évidence; but we are not prepared to sustain the view of the 
circuit court in holding that the contract sued on under such al- 
légations as are well pleaded in the déclaration would not, under 
any state of légal évidence, présent a suit in which a recovery 
for damages for the breach of the said contract might be had. 

As the case cornes to us, that obligation of the contract with 
référence to f urnishing water at not less than 60 pounds pressure was 
breached. Certainly, the plaintiff, whatever may hâve been the 
cause of its failure to extinguish said flre, did not hâve, at the time 
of the flre, such an adéquate supply of water as that pressure would 
hâve given to it Under such a state of case as might hâve been 
shown by légal évidence, admissible under the pleadings, it may be 
that the plaintiff was entitled to hâve that amount of pressure in the 
company's fire hydrants, to which plaintiff's hose were attached at the 
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time of the fire, and that his failure to do so would render défendant 
company liable to plaintiff for damages. 

By way of illustrating such évidence as might hâve been admis- 
sible under the allégations of the déclaration, we think testimony 
would hâve been admissible, and of légal value, to show that the 
défendant corporation might hâve frequently, in its sales of water, 
been supplying the city generally or other shops or factory build- 
ings with water for fire purposes, and that the défendant had 
knowledge that, from time to time, plaintiff or other manufacturing 
shops had been using the fire hydrants set up by défendant at such 
shops, for the extinguishment of lires. Such facts, with other ad- 
missible évidence, might hâve been conclusive, or, at least, very 
persuasive, to show that the 60 pounds of pressure was contracted 
for because plaintiff, to the knowledge of défendant, wanted and 
relied on such a pressure for fire purposes. If the tenus of the 
contract are ambiguous or indefinite, and hence of doubtful char- 
acter, the particular construction by the parties themselves is en- 
titled to great, if not controlling, influence. Topliff v. Topliff, 122 
IL S. 121, 7 Sup. Ct. 1057. It is a familiar rule that, in the construc- 
tion of contracts, — and a rule too, which "does not contemplate the 
allowance of additions thereto, or the interposition between the 
contracting parties of new purposes or obligations not found in 
the language of the contract, — courts "may look not only to the lan- 
guage employed, but to the subject-matter and the surrounding cir- 
eumstances, and avail themselves of the same light which the 
parties possessed when the contract was made." Merriam v. U. S., 
107 U. S. 437, 2 Sup. Ct. 536; Lowber v. Bangs, 2 Wall. 738; U. S. v. 
Peck, 102 U. S. 64; U. S. v. Gibbons, 109 U. S. 200, 3 Sup. Ct. 117; 
Railway Co. v. Jurey, 4 Sup. Ct. 566. In Atkinson v. Sinnott, 67 
Miss. 502, 7 South. 289 (see cases cited), the suprême court held "that 
it is compétent to look to the surroundings of the parties, not to con- 
tradict, but to interpret, the meaning of the words they hâve em- 
ployed." 

It is not contended that warranties common to an insurance contract 
against fire losses could be set up or maintained under plaintiff's 
déclaration. We do not know that f 1,200 a year would be a fair or 
an excessively high charge for supplying plaintiff's shops with 
suffi cient water for other uses than for fire purposes; nor are we ad- 
vised as to how far f 1,200 would go to secure a reasonable amount of 
insurance on such valuable property as was destroyed by the fire. 
The warranties in this contract do not suggest in favor of the plain- 
tiff such absolute indemnity as might be contracted for in an insur- 
ance risk; yet an inquiry into such matters might hâve disclosed 
to us "the same light the parties possessed when the contract was 
made." The breach of the contract was not, as it would be in fire 
insurance contracts, in the fact that a fire destroyed the railway 
company's property; for if water with a much greater pressure 
had been thrown, through ample piping, by the most skillful firemen, 
it might not, or possibly could not, hâve been arrested. But the 
breach upon which the pleadings herein show this action to be 
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founded occurred when the défendant failed to furnish plaintiff's 
servants with an adéquate supply of water, at not less than 60 
pounds pressure, as contracted for; so that such servants might, with 
the use of water under that pressure, hâve done ail that was prac- 
ticable to save plaintifl's property. The défendant agreed to fur- 
nish that pressure of water, as the plaintiff allèges, for fire pur- 
poses; and plaintiff took on itself the risk as to the effectiveness or 
sufflciency of water at such a pressure to extinguish such ares as 
might threaten said company's buildings. 

The plaintiff' s buildings were destroyed by fire. Under the real 
facts in the case, the prosiniate cause of plaintifl's loss may hâve been 
the said fire, or the proximate cause may hâve inhered in, and sprung 
out of, defendant's failure to furnish water at 60 pounds pressure. 
On the other hand, the real facts in the case might hâve disclosed 
conditions under which défendant would not be chargeable for plain- 
tifl's loss, even though the waterworks company had failed, in plain- 
tifl's emergency, to supply any water at ail. But the plaintiff had 
contracted for an adéquate supply of water at such pressure, and, 
when the emergency came, the railway company was entitled, under 
a reasonable condition of things, to the use of water at that pressure, 
to aid its servants, to that extent, to extinguish the fire. Under the 
pleadings, plaintiff's évidence, not objectionable under the well-estab- 
lished rules as to the admissibility of évidence, applicable under such 
a state of case, might hâve authorized a recovery of damages. See 
Greenl. Ev. § 230; Tufts v. Greenewald, 66 Miss. 360, 6 South. 156; 
Dixon v. Cook, 47 Miss. 222. Plaintiff's déclaration allèges that the 
proximate cause of its damages was not the fire, but was in the fact 
of defendant's failure to furnish water at 60 pounds pressure. If 
such be the case, plaintiff's damages were not remote or too conse- 
quential to be sustained by the law applicable to the facts. Hadley 
v. Baxendale, 9 Exch. 341;.Suth. Dam. p. 80, cases cited; Hammer 
v. Schoenfelder, 47 Wis. 455, 2 N. W. 1129; 5 Am. & Eng. Enc. Law, 
pp. 5, 6, 13. 

Under the rule in Hadley v. Baxendale, 9 Exch. 341, and quoted 
with approval by a number of fédéral and state courts, the court said: 

"When two parties hâve made a contract which one of them has broken, 
the damages which the other ought to recover, in respect of such breach 
of contract, should be either such as may fairly and substantially be con- 
sidered as arising naturally— i. e. is according to the usual course of things— 
from such a breach of contract itself, or such as may be supposed to hâve 
been in contemplation of both parties, at the time they made the contract, 
as the probable resuit of it." 

Fogg v. Blair, 139 U. S. 122, 11 Sup. Ct. 476 ; 1 Sedg. Dam. pp. 66, 
77; 5 Am. & Eng. Enc. Law, pp. 5, 13, 15. 

It follows from what we hâve said that there was error in excluding 
the plaintiff's testimony, and directing a verdict for the défendant in 
the court below. Therefore, the judgment of the circuit court must 
be reversed, and the cause remanded, with directions to award a new 
trial and to take such prcceedings as may be in accordance with this 
opinion. 
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HUBBARD et al. r. EXCHANGB BANK. 

(Circuit Court of Appeals, Second Circuit February 18, 1896.) 

Bills and Notes — Acceptance— Law of Place. 

P., a member of a flrm doing business in New York, called upon on* 
H., in Y., S. C„ requesting him to buy certain cotton, and agreed that, 
upon receipt of the bills of lading therefor, his flrm in New York would 
either remit currency for the priée, or would promptly honor drafts 
therefor. In an action against H. 's flrm to recover the amount of drafts, 
drawn in accordance with this agreement, whieh that firm had refused 
to aceept or pay, held, that the contract to accept the drafts was gov- 
erned by the law of South Carolina, where it was made, and was not 
affected by a statute of New York forbidding a recovery upon a verbal 
promise to accept bills of exchange by one who has taken a bill upon such 
promise. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This was an action by the Exchange Bank of Yorkville, S. G, 
against Samuel T. Hubbard and others, doing business as Hub- 
bard, Price & Co., to recover the amount of certain drafts, drawn 
on Hubbard, Price & Co. by the firm of Hope & Co. A demurrer 
to the complaint was overruled. 58 Fed. 530. Thereafter, upon 
the trial, judgment was rendered for the défendants, which was 
reversed on error, and a new trial granted. 10 C. C. A. 295, 62 
Fed. 112. On the second trial, judgment was rendered for the 
plaintiff. Défendants bring error. Affirmed. 

Edward B. Hill, for plaintiffs in error. 
John E. Abney, for défendant in error. 

Before WALLACE and SHIPMAN, Circuit Judgea. 

SHIPMAN, Circuit Judge. This case cornes for the second tîme 
to this court by writ of error. The facts of the case and the law 
which was deemed applicable thereto are fully stated in Bank v. 
Hubbard, 10 C. 0. A. 295, 62 Fed. 112. The new fact of substan- 
tial importance which appeared upon the second trial was Price's 
testimony, that, when he said, in his telegram, "drafts on New 
York," he meant on Hubbard, Price & Co., the défendants. The 
court charged the jury that the theory of the plaintiff was twofold, 
and that, if it succeeded in establishing, either that Hope bought 
the cotton and borrowed the money as the agent of Hubbard, Price 
& Co., or that, if buying for himself, and selling on his own ac- 
count, there was a promise made, on behalf of the défendants, 
by Price, that they would accept the drafts, it was entitled to a 
verdict. The jury returned a verdict for the plaintiff. 

The brief of the plaintiffs in error présents three grounds upon 
which they seek to recover the judgment: (1) That, the action 
being for a breach of promise to accept bills of exchange, the 
statute of New York forbids a recovery by one who has taken a 
bill of exchange upon such a promise; (2) that the plaintiff can- 
not recover upon any cause of action except the one founded upon 
a promise to accept the bills; (3) that there was no évidence to 
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Justify the theory that Hope & Co. were acting as agents for Hub- 
bard, Price & Co. 

Upon the first point, this court, in its former opinion, cited the 
well-considered opinion in Scudder v. Bank, 91 U. S. 406, which 
turned upon the question of the validity of a verbal acceptance 
of a bill of exchange, as an authority for the proposition that "mat- 
ters bearing upon the exécution, the interprétation, and the valid- 
ity of a contract are determined by the law of the place where 
the contract is made." The défendant insists that, under circum- 
stances similar to those in this «ase, the suprême court subse- 
quently held that the law of the place of performance must gov- 
ern as to the validity of a contract which was invalid under the 
statute of the state in which the contract was made. Hall v. 
Cordell, 142 U. S. 116, 12 Sup. Ct. 154. In that case, which was 
an action in Illinois, upon the breach of a verbal agreement, made 
in Missouri, to accept and pay, in Illinois, drafts drawn upon the 
promisor by the promisee, the same being a contract upon which 
no action, by a statute of Missouri, could be maintained in that 
state, but which was valid in Illinois, it was held that "nothing 
in the case shows that the parties had in view, in respect to the 
exécution of the contract, any other law then the law of the place 
of performance. That law, consequently, must détermine the 
rights of the parties." This statement of the law is in accordance 
with the well-established principle which had been previously con- 
cisely stated in Liverpool & GL W. Steam Co. v. Phénix Ins. Co., 
129 U. S. 397, 9 Sup. Ct 469, as follows: 

"Contracta are to be governed, as to their nature, their validity, and their 
interprétation, by the law of the place where they were made, unless the con- 
tracting parties clearly appear to hâve had some other law in view." 

In the case now in question, the facts clearly show that the par- 
ties did not hâve in view, in respect to the exécution of the con- 
tract, the law of the state of New York. Price, one of the défend- 
ants, at Yorkville, S. G, authorized Hope to state to the Exchange 
Bank of Yorkville that the défendants would remit the currency 
immediately upon receiving the bills of lading for the cotton, or 
would honor drafts promptly, as the bank preferred, and on the 
next day sent Hope & Co. a telegram, containing the sentence, 
"Drafts on New York, or currency shipment from there as you pre- 
fer." This telegram was shown to the président of the bank, as 
Hope & Co.'s authority to obtain the money. In view of the de- 
fendants' express promise to remit currency, or to honor drafts 
promptly, as the bank preferred, there can be no doubt that the 
parties had only the law of South Carolina in view. If the plain- 
tiff had had any idea that it was contracting in view of the stat- 
utory law of the state in which the drafts were to be accepted, and 
that it might be entangled by the law of the place of performance 
in regard to a verbal promise to accept drafts, it would hâve 
promptly accepted the promise to remit the currency; in other 
words, a promise of prompt cash payment. The conduct of Price 
in regard to payment, equally shows that he did not hâve the 
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statute of New York in contemplation as a safeguard or a shield 
against the effect of his promise. Moreover, the drafts were cashed 
and the advances were made in South Carolina, which Price knew 
must be the course of business, — a fact which was regarded, in 
Bank v. Griswold, 72 N. Y. 473, to be powerful upon the inferences 
to be drawn from the conduct of the parties in regard to their 
views respecting the law applicable to the contract. 

The other points which the plaintiff in error présents were fully 
considered in the former opinion. The judgment of the circuit 
court is affirmed, with costs. 



MAOK et al. v. PORTER. 
(Circuit Court of Appeals, Fourth Circuit Feburary 4, 1896.) 

No. 145. 

1. Evidence— Relevanoy. 

One P. brought an action against M. and B., upon a contract alleged 
to hâve been made by paroi on December 31, 1891, at a conférence be- 
tween them and one V., the président of the B. Bank, in regard to certain 
lndebtedness of P. to the other parties, and to the sale and purchase of 
stock owned by P. and pledged to the various other parties. The de- 
fendants denied the making of the contract. Upon the trial, the court 
excluded évidence, offered by défendants, as to who prepared an agree- 
ment, previously made, between M. and the B. Bank about sorne of the 
stock, which agreement was admitted; évidence as to negotiations, pre- 
vious to December 31, 1891, between V. and one L. about a sale of the 
stock; évidence as to other transactions between P. and M., the only 
purpose of which would be to show the feeling between them; évidence, 
to eipiain testimony given for plaintiff, from which an inference ad- 
verse to défendants might be drawn, but of which an explanation had 
been given in other testimony admitted; évidence that P., long previ- 
ous to December 31, 1891, had misrepresented certain facts material to 
the alleged contract, as to which, however, there was no proof that, 
at the time of the contract, the défendants were ignorant or misled; 
évidence of a threat, made by B. to P., in a conversation prior to De- 
cember 31, 1891, such threat having no relation to the alleged contract; and 
évidence of conversations, previous to December 31, 1891, in which M. 
said that ne would not make such a contract as he was alleged to hâve 
made. Beld, that there was no error in any of such rulings, and that the 
évidence offered was not admissible as part of the res gestae. 

8. Pbactice— Amestdik» Pleadings on Trial. 

It is not error to permit amendments of the déclaration, during a trial, 
to conform the pleading to the proof upon matters forming part of the 
original cause of action, and introduclng no foreign substantive cause; 
nor to refuse a continuance because of such amendments, in the ab- 
sence of any proof that the same were a surprise, or required the in- 
troduction of testimony from wltnesses not présent. 

In Error to the Circuit Court of the United States for the District 
of West Virginia, 

G. B. Caldwell (of Caldwell & Caldwell) and Chas. V. Mereditn, 
for plaintiffs in error. 

W. P. Hubbard (Harry M. Bussell on the brief), for défendant 
in error. 

Before GOFF and SIMONTON, Circuit Judges, and BKAWLEY, 
District Judge. 
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BRAWLEY, District Judge. Tins case is before us on a writ 
of error to the circuit court of the United States for the district of 
West Virginia, and grows out of exceptions taken and allowed at 
the trial, wherein John Porter, the défendant in error, was plain- 
tiff, and recovered a verdict against John M. Mack and G. B. 
Boren, in an action of assumpsit on a spécial oral contract, origi- 
nally brought in the circuit court of Hancock county, W. Va., and 
removed into the United States court on the ground of diversity of 
citizenship. The record discloses 18 exceptions, 13 of which relate 
to the rejection and exclusion of testimony, and 5 to the allowance 
of amendments to the déclaration at the time of the trial and to the 
refusai to grant a continuance on account thereof. 

In the year 1891 John Porter held a controlling interest in the 
stock of a corporation engaged in the manufacture of brick in Han- 
cock county, W. Va., known as the John Porter Company, the name 
of which, by proceedings subséquent to the transactions hereinafter 
mentioned, was changed to the Mack Company. He had sold and 
conveyed to said corporation certain real estate, upon which there 
were two liens, that will be hereafter designated as the "Stewart 
Lien" and the "Silvers Lien," the amount due thereon being about 
$14,000, for which he was liable; and, to secure said company against 
loss by reason of said liens, he had given his note, and pledged stock 
of the John Porter Company to the amount of f 15,000. He was in- 
debted to G. B. Boren, and had pledged f 15,000 of the stock of said 
company as security; also, to the Exchange Bank of Wheeling, which 
held, as security, $71,000 of the same stock. He had likewise, before 
that time, become indebted to John M. Mack, who had held some of 
the same stock as collatéral to secure him as indorser, but this stock 
had been sold prior to the events now to be related, leaving an in- 
debtedness of about $4,000 and some hard feelings. He was like- 
wise indebted to the John Porter Company, on an open account, 
then unliquidated, but subsequently ascertained to amount to about 
$400. The stock held by the Exchange Bank had been transferred 
to one Jones, its cashier, as trustée, and stood in his name. The 
défendant Mack had made some effort, without resuit, to purchase 
this stock from Vance, the président of the bank, who was friendly 
to Porter, and unwilling to sell without his consent; and, as Porter 
had an equity of rédemption, the bank had given to James M. 
Porter, a kinsman of the plaintiff, a power of attorney to negotiate 
its sale. Thus matters stood when, by an appointaient arrangea 
by Vance, the président of the bank, an interview was had at an 
hôtel in Steubenville, Ohio, on December 1, 1891, between John 
Porter, James M. Porter, Vance, Boren, and De Haven Lance, who 
represented Mack. It was at that interview that the contract which 
gave birth to this controversy is alleged to hâve been made. The 
accounts given of this interview and contract are hazy and conflict- 
ing; but as it has been passed upon by a jury, and a verdict in favor 
of the plaintiff, Porter, has been sustained by the trial judge, it is 
beyond the province of this court to open up any question as to the 
merits of the respective contentions. The verdict of the jury settles 
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the point that a contract was made, as alleged by the plaintifE in the 
action below; and, unless some réversible error is discovered in the 
proceedings leading to it, such verdict must stand. 

On the part of John Porter it is contended that he was unwilling 
to part with his interest in the stock held by the bank, and in the 
stock held by Boren, unless he could sell ail, and close out at the 
same time ail interest in the John Porter Company, and be freed 
from ail liability connected with it; and that the resuit of the 
negotiations on that day was an agreement that the bank should 
sell to Mack the stock held by it at a price which would give him 
|41,000, that Boren should take the stock held by him at 65 cents 
on the dollar, that the stock pledged to the John Porter Company 
should become the property of that company, and that he should 
be relieved of ail liability on account of the Stewart and Silvers 
liens, and of the indebtedness against him on the books of that 
company, and that he should also be relieved of the indebtedness 
growing out of the previous transactions with Mack. On the part 
of the défendants, Mack and Boren, it is contended that the negotia- 
tions had no other object, and had no other resuit, than an agree- 
ment that Boren should take the stock held by him at 65 cents on 
the dollar, and that Mack should purchase the stock held by the 
bank at a figure to be settled between the bank and himself; the 
bank only stipulating with Porter that he should receive $41,000. 

At this date the Stewart and Silvers liens were not due. Sub- 
sequently, when they fell due, they were paid by the Mack Com- 
pany, which, in January, 1893, brought suit against John Porter, 
and recovered judgment against him for the sum of $14,772.27, this 
being the amount of the indebtedness on account of those liens 
and the open account. A crédit of $5,700 as of February 21,, 1893, 
being the proceeds of the sale of the pledged stock, was made on 
said judgment, and exécution issued against the property of John 
Porter for the différence, which, with costs, amounts to $10,443.60. 
It is to recover this sum that this suit is brought, against Mack 
and Boren, upon the contract hereinabove referred to; and the 
case came on for trial before Judge Jackson and a jury, on the 
15th of April, 1895, resulting in a verdict for the plaintiff for the 
amount claimed. The exceptions taken upon such trial are now 
to be considered, — those relating to the exclusion of testimony, 
each in its order; those rjelating to the allowance of amendinents 
during the progress of the trial being considered together. And, 
to a proper appréhension of the bearing of the testimony, it may 
be well to state that the question submitted to the jury, and the 
only "question, was whether a contract had been made at Steuben- 
ville, Ohio, on the lst of December, 1891, as maintained by the 
plaintiff and denied by the défendants. 

The first exception assigned as error relates to the exclusion of 
certain testimony respecting the préparation of a certain paper, 
which was offered by the défendant, and admitted in évidence. 
This paper is an agreement, bearing date and executed on Decem- 
ber 2, 1891, between the Exchange Bank of Wheeling and John 
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M. Mack, whereby the said bank agreed to sell to Mack the 710 
shares of stock of the John Porter Company standing in the name 
of John J. Jones, trustée, and Jones, the trustée, at the foot of the 
agreement, makes a déclaration that lie holds the stock for the 
use and benefit of the Exchange Bank of Wheeling. The court 
excluded testimony which was offered to show that the original 
draft of this agreement was prepared by the attorney of the bank, 
and that some additions were made by the attorney for Mack. 
We fail to see any possible relevancy to the real question at i&sue 
which this rejected testiminy could hâve. When Porter consented 
to the sale and transfer of the stock, and received from the bank 
the purchase money therefor, the détails of the transfer by the 
bank to another purchaser, and the terms of payment, were of no 
concern to him. In so far as this testimony tended to show that 
Mack was dealing with the bank alone, the défendant has had the 
benefit of it, with ail the inferences that could possibly and legally 
flow from it by the admission of the paper itself, which, on its 
face, purports to be an agreement between him and the bank 
alone. It was of absolutely no conséquence whether said agree- 
ment was prepared by the attorney for the bank or the attorney 
for Mack, by either or neither, or by both conjointly. There is no 
error in the rejection of the proffered testimony. 

The second, third, and f ourth exceptions refer to the amendments, 
and will be considered hereafter. 

The flfth exception is to the ruling out of the question: "At 
whose solicitation?" asked of the witness Lance, by the defendant's 
counsel, when he was giving an account of some negotiations for 
the purchase of the stock from Vance, anterior to the lst of De- 
cember. Whether Lance had made an effort to buy, or whether 
Vance had made an effort to sell, prior to that date, can throw no 
light npon what took place at that meeting, as to whether the 
contract alleged was then entered into or not. If offered for the 
purpose of showing that Lance would hâve no dealings with Porter, 
it is negatived by the fact that he did hâve dealings with him; 
that is to say, that he did go to the meeting, on December lst, at 
Steubenville, for the purpose of some negotiation respecting this 
stock. Whether those negotiations eventuated in the contract 
declared on is another question. There is no error in the rejection 
of the question. 

The sixth, seventh, eighth, and ninth exceptions are to the re- 
fusai to admit testimony concerning certain offers made by Mack 
to Porter in regard to a transaction between them, long since 
closed, growing out of the sale of some stock pledged by Porter 
to secure a debt for which Mack was an indorser, and on account 
of which Porter had, or thought he had, a grievance. It is not 
pretended that this transaction had any relation to the negotiations 
of December lst, or could throw any light upon the agreement al- 
leged as of that date. The utmost effect of that kind of testimony 
would be to show that Mack was a benevolent man, and not a 
harsh man, and that Porter's alleged grievance was imaginary. 
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Thèse were not questions which were at issue. The matter in 
dispute was whether a contract was made on December lst. The 
fundamental principles of the law of évidence confine testimony 
to the point at issue, and to facts f rom which some reasonable 
presumption or inference affecting the matter in dispute may be 
drawn. If testimony had been offered by the plaintiff, the ten- 
dency of which was to create a préjudice against the défendant, 
by showing that, in some other transaction, and at some other 
time, the défendant had done the plaintiff some in jury, the proper 
course would hâve been to object to that testimony. The record 
hère discloses that whatever was said by Porter in dérogation of 
Mack was brought out on the cross-examination by the counsel for 
the défendant himself. In excluding the testimony which tended to 
draw away the minds of the jury from the real question at issue, 
no error was committed. 

The tenth, twelfth, and thirteenth exceptions relate to the ex- 
clusion of testimony offered in explanation of a conversation be 
tween Stewart and Boren, one of the défendants, wherein Stewart 
relates that Boren had said that "we" were going to pay the liens. 
To meet the argument that plaintiff's counsel might be expected to 
make, that, in using the pronoun "we," Boren meant Mack and him- 
self, défendants proved, by Boren, that he meant the John Porter 
Company, that the meeting with Stewart was altogether for the 
purpose of attending to the business of the company, and that he 
had no affairs of hîs own in connection with Stewart. Counsel for 
the défendants then offered in évidence the proceedings of the board 
of directors on May 9, 1891, showing that at that time it was agreed 
between the company and John Porter that the company would as- 
sume and pay the Stewart and Silvers liens, and that Porter had 
transferred to the company, for its indemnification, 150 shares of 
the stock of the company. A copy of the minutes of this meeting 
was put in évidence without objection. An offer was then made to 
prove something that was said by Porter during the meeting, for the 
purpose of explaining the conversation between Boren and Stewart. 
This was objected to, and the court sustained the objection. The 
witness was then asked some further questions concerning this 
meeting, whereupon the court, of its own motion, said: "You can- 
not prove this. I will allow you to prove the simple fact that, be- 
fore that meeting of Mr. Boren, in January, 1892, with Mr. Stewart, 
the John Porter Company had assumed to pay off thèse Stewart and 
Silvers liens." TJpon an exception being taken to this ruling, the 
court said: "Then I will exclude it ail." The record does not show 
whether the testimony, already in without objection, was excluded 
or not, and it does not appear that the jury was directed to disre- 
gard it. Assuming that it was, to what extent did such exclusion 
work in jury to the défendants? The fact that the John Porter Com- 
pany had agreed, in May, to assume the payment of thèse liens, and 
had taken the note and stock of John Porter as indemnity, is not 
inconsistent with the claim that a contract was made, in December 
following, that Mack and Boren would relieve Porter from any fur- 
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ther liability in respect to said liens. That contention was the main 
issue that was being tried. Boren had already sworn that he re- 
ferred to this obligation of the company to pay the liens in his in- 
terview with Stewart ; and, when the court allowed him to prove that 
the John Porter Company had, prior to the interview with Stewart, 
assumed the payment of thèse liens, that was ail that could properly 
be asked. It was the apparently needless itération of that proof 
that led the court to the exclusion of any further testimony upon 
that point. We are of opinion that the testimony admitted by the 
court allowed a sufficient explanation of Boren's remark to Stewart, 
and do not find, in thèse exceptions, grounds for reversai. 

The eleventh exception grows out of the refusai of the court to 
allow testimony that Porter, in May, 1891, had represented that the 
Stewart and Silvers liens did not amount to more than $9,000. No 
proof was offered to show that, in December following, at the time 
when the alleged contract was made, the défendants were ignorant 
of the true amount of the liens, and that they were misled by those 
représentations into the making of the contract, which, otherwise, 
they would not hâve entered into. If that was the contention, proof 
of a misstatement would be relevant; otherwise, not. 

The fourteenth exception relates to a conversation at a meeting, 
on January 11, 1892, whereat James M. Porter claims that Boren 
had made certain admissions. Boren denied that he had made such 
admissions, and stated that the object he had in view in going to that 
meeting was to settle a personal account with John Porter, and that, 
upon Porter's refusai, he threatened to sue him. Plaintiff s counsel 
objected to witness repeating the threat, and the court rebuked the 
witness, and sustained the objection to so much of the answer as is 
in thèse words: "Unless you settle my account, I will sue you be- 
f ore the sun goes down." This is the ground of an exception. There 
does not appear to be any merit in this exception. 

The fifteenth, sixteenth, and seventeenth exceptions relate to the 
exclusion of conversations between the défendant Mack and Vance, 
the président of the bank, some time in the fall of 1891, prior to 
meeting at Steubenville, in which Mack had said that he would not 
make any offer for the stock if Porter had anything to do with it; 
that he would only buy it if it belonged to the bank, and that he 
would not hâve any negotiations with Porter for the stock. Porter 
was not présent at any of thèse conversations. As it is a matter of 
common knowledge that men frequently change their minds, and 
as it is in évidence that Lance, the agent of Mack, did enter into 
negotiations of some kind with Porter, at the end of December, at 
Steubenville, with référence to this very stock, it is difficult to see 
what bearing thèse antécédent conversations hâve upon the ques- 
tion at issue. If there was a contract made at Steubenville, ail pre- 
vious negotiations are merged in that contract, except in so far aa 
they may tend to make clear any ambiguity as to the terms. It is 
not claimed by the défendants that there is such ambiguity. They 
deny that any contract at ail was made at that meeting. If that is 
so, then the conversations are irrelevant. It cannot be seriously 
v.72F.no.3— 16 
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contended that a man can escape the performance of a contract by 
proof that, some time before it was alleged to hâve been made, he had 
declared that he would not make it. 

This testimony, and some other testimony, the rejection of which 
we havè already considered, and determined to hâve been properly 
excluded, because of its irrelevancy, is claimed to hâve been properly 
admissible as part of the res gestae. The object to which it was ad- 
dressed was, not to explain or elucidate the contract which was in 
issue, but to show that no contract was made at ail. They endeavor to 
show that the purchase of the 710 shares of stock was a simple trans- 
action between Mack and the bank. If that is true, it is a good dé- 
fense to this action; but, like ail other défenses, it must be estab- 
lished by compétent testimony. Upon such an issue, it can scarcely 
be pretended that a déclaration, not under oath, of one of the par- 
ties to that transaction, can affect the rights of any party not présent 
when such déclaration is made. It is elemental that such déclara- 
tions are inadmissible. Déclarations are not admissible to prove a 
past occurrence. An isolated conversation, or an isolated act done, 
or a statement of intention respecting it, is no proof of the fact 
itself. In so far as this kind of testimony tended to show that the 
défendant bought from the bank, he had the benefit of it in the évi- 
dence, which was admitted, — in the written agreement, shôwing, on 
its face, that the bank sold the stock to Mack. This action was for 
the enf orcement of a contract alleged to hâve been made at Steuben- 
ville, and witnesses compétent to prove it testified to that contract. 
Hère is a single act, well deflned as to time. To be a part of the 
res gestae of that act, the déclarations must hâve been made at the 
time of the act done, and calculated to explain it, and unfold its true 
nature and quality. As such, they are admissible as original évi- 
dence, because they are regarded as part of the principal act, explain- 
ing whatever may be equivocal in its character. They grow out of 
the act itself, and serve to illustrate it. There may be cases, where 
the transaction is of a continuous nature, where the limitations as 
to time would not be so restricted, and admissions of déclarations 
made after the event would be governed by those principles of law 
which the particular case might require. In the case under con- 
sidération, the déclarations sought to be introduced related to facts 
detached from the principal issue, and did not grow out of it, or 
serve to illustrate it, or constitute a part of it. To be admitted as 
évidence, other principles of law must be invoked than that they 
are a part of the res gestae. We know of none that would allow 
the admission of such testimony, and its exclusion, therefore, is not 
error. 

We corne now to the considération of exceptions (2, 3, and 4) relat- 
ing to the allowance of amendments pending the trial, and the re- 
fusai of the continuance asked on account thereof. The purpose of 
the amendments was to make the déclaration conform to the proof. 
The flrst one alleged that it was a part of the agreement at Steuben- 
ville that the défendant Boren would take the stock pledged to him 
at 65 cents on the dollar. As there was no dispute on that point, 
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and as thé défendant Boren did take the stock, and crédit Porter with 
that amount, no breach being charged, or claim made on account 
thereof, the amendment was properly allowed; and so as to the 
second amendment, which allowed the plaintiff to state, in his déc- 
laration, that it was also agreed that the indebtedness of Porter to 
the John Porter Company on the open account should be canceled. 
Thèse amendments did not, nor did either of them, state a separate 
cause of action, nor claim damages for separate breaches. It was 
claimed that they were ail a part of the same transaction. The con- 
tract at Steubenville was a single contract, containing various pro- 
visions, none of which constituted separate causes of action, upon 
which separate actions could be brought. The amendments did not 
bring in any foreign substantive causes of action, and, as they related 
to and formed part of the original cause of action, they became, prop- 
erly, a part of the déclaration, charging a breach of the single con- 
tract, which was the subject of the litigation. In matters of this 
nature, the courts of the United States are governed by the laws of 
the state where the litigation is had, and the Code of West Virginia 
(section 12, c. 125) provides that: 

"The plaintifll may of rlght amend his déclaration or bill at any time be- 
fore the appearance of the défendant, or af ter such appearance, if substantial 
justice will be promoted thereby. But if such amendment be made after the 
appearance of the défendant the court may impose such terms upon the plain- 
tiff as to a continuance of the cause and the payment of the cost of such con- 
tinuance as it may deem just." 

There is nothing in the record to show that the allowance of the 
amendments operated to the disadvantage of the défendants, that 
it was a surprise, and that a continuance was necessary in order 
that additional testimony could be provided to meet any new aspect 
of the case made by the amendments. In f act, as ail of the witnesses 
who were présent at the time when the alleged contract was made, 
or who could testify as to the terms of it, were already before the 
court, and had already been examined as to their knowledge of the 
matters to which the amendments related, no case is made which 
takes it out of the gênerai rule that the granting or refusing of con- 
tinuance is within the discrétion of the trial judge, not reviewable in 
this court. 

The last exception assigns as error the including in the verdict of 
the amount of the open account, $400, and interest thereon. This 
suit was upon a contract which provided that the défendants should 
pay the amount of liens upon the property of the company for which 
the plaintiff was liable, and the open account. Judgment had been 
recovered against the plaintiff by the company, which judgment in- 
cluded both liens and open account; and the cause of action in this 
case was the breach of the contract, which consisted in the procur- 
ing of that judgment. If the plaintiff was entitled to recover at ail, 
he was entitled to recover the whole amount of that judgment. 

Our opinion, upon the whole case, is that the judgment of the 
court below should be affirmed; and it is so ordered and adjudged. 
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MT. HOLLY MINING & MANUFACTURING 00. V. CARALEIGH PHOS- 
PHATE & FERTILIZER WORKS. 
(Circuit Court of Appeals, Fourth Circuit. February 4, 1896.) 

No. 140. 

1. Contracts— Meeting op Minds. 

Tlie M. Co., of Charleston, made a contraet with the C. Co., of Raleigh, 
for the sale of a quantity of phosphate rock, at a fixed priée, deliverable 
in certain quantities per month. The time for delivery was extended, 
and, before delivery was completed, the niarket price of the rock fell, 
and negotiations were opened for a settlenient and cancellation of the 
contraet. One T., an agent of the M. Co., went to Raleigh, and submit- 
ted two alternative propositions to the C. Co., both including the giving 
of notes by the C. Co. for certain parts of the price of the rock con- 
tracted for. Thèse propositions were declined, and T. returned to Charles- 
ton. On April 1, 1892, he returned to Raleigh, and made a new proposi- 
tion, which the C. Co. declined, and proposed to give notes for less 
amounts than the M. Co. had required. T. telegraphed the M. Co., and 
received an answer, which did not authorize the acceptance of the offer, 
and suggested a modification. T., however, agreed to settle on the 
terms offered, and proposed that a written agreement be drawn up, 
and the notes signed. The C. Co., however, declined, as T. had not 
the M. Co.'s copy of the original contraet in his possession for cancella- 
tion. T. returned to Charleston. The M. Co. decided to accept the C. 
Co.'s offer, and drew up an agreement and notes accordingly, which 
were sent to the C. Co. The C. Co. added to the notes a référence to 
the contraet, making them nonnegotiable, and returned them, signed 
in this form, to the M. Co. The M. Co. declined to accept such notes, 
and demanded and received back from the C. Co., to which it had been 
sent, the original contraet. Eeld, that there was no meeting of minds 
of the parties on April lst in any new contraet annulling the original 
one, and that the latter remained in force; that it was error to submit 
to the jury a question which did not dépend for solution upon the pre- 
ponderative weight of testimony or the credibility of witnesses. 

2. Samb— Question fok Court. 

Beld, that it was for the court to détermine whether a contraet could 
be inferred from the facts proved granting to the testimony ail the weight 
and probative force to which it was entitled. 

In Error to the Circuit Court of the United States for the Eastern 
District of North Carolina. 

John W. Hinsdale, for plaintiff in error. 

R. O. Burton, for défendant in error. 

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

BRAWLEY, District Judge. The Mt. Holly Mining & Manufac- 
turing Company, a corporation in South Carolina, engagea in the min- 
ing of phosphate rock, on June 23, 1891, entered into an agreement in 
writing with the Caraleigh Phosphate & Fertilizer Works, a corpora- 
tion organized in North Carolina to carry on the business of manufac- 
turing phosphates, whereby the first-named company sold to the last- 
named 3,000 tons of phospate rock at $7.25 a ton, free on board the 
cars at the seller's mines in Berkeley county, S. C; shipments to be- 
gin in September or October, 1891, and to continue at the rate of 500 
tons per month, until the contraet was performed. Owing to delays 
in the completion of the works of the Caraleigh Company, the rock 
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was not called for as stipulated, and at the request of said company 
and by mutual consent there was a postponement of the delivery from 
time to time, so that but 284 tons had been delivered before Aprjl 1, 
1892. Meantime the price of phosphate rock had greatly fallen in the 
market, and about the end of March the Mt. Holly Company sent its 
bookkeeper, one W. H. Tucker, to Ealeigh, to confer with the Cara- 
leigh Company about the outstanding contract of June 23, 1891, and 
on the evening of March 28th he was invited to a meeting of its board 
of directors for that purpose, and at that meeting stated that he was 
authorized to make two propositions for a settlement, — either to ex- 
tend the time of the delivery of the rock to January 1, 1893, if the 
Caraleigh Company would give its notes indorsed by the board, or to 
cancel the contract if said company would pay $ 1.75 a ton for the un- 
deiivered rock; this being something less than the différence between 
the contract price and the then market price. A long discussion f ol- 
lowed, and the board decided not to accept this proposition, but to 
make a counter proposition, which, being submitted to Tucker the 
next morning, was not accepted by him, and on the same day he re- 
turned to his home in Charleston. After informing the président and 
other officers of his company of the nonsuccess of his mission, he was 
sent back to Raleigh, with directions to waive so much of his former 
instructions as required the indorsement of the notes by the board, 
but to insist upon the payment of $1.75 per ton for a cancellation of 
the whole contract. Upon his return to Ealeigh he had an interview 
with the président and some of the directors of the Caraleigh Com- 
pany on April lst, and after considérable discussion the président 
made a proposition for a settlement, and the following telegrams 
passed between Tucker and his company: 

"Raleigh, April 1, 1892. 
"Berkeley Phosphate Co., Charleston, S. C: Caraleigh offer to cancel 
1,500 tons, paying one dollar and a half ; settle by note, sixty days, interest 
six per cent., fifteen hundred tons; three notes, payable January, April, June 
lst, ninety-three. Best can do. Answer promptly. William H. Tucker." 

To this telegram, the following reply was received: 

"Charleston, S. C, April 1, 1892. 
"William H. Tucker: Close. Présume notes indorsed by board. Try to get 
notes payable within présent year. Président out of city. 

"Berkeley Phosphate Co." 

The Berkeley Company and the Mt. Holly Company are substantial- 
ly the same corporation, and the reply of the Berkeley Company was 
sent by its secretary, the président being absent. Upon the receipt 
of this telegram, which, as will be seen, did not in terms authorize 
the acceptance of the proposition as made, Tucker, after some fur- 
ther discussion, agreed to settle, and proposed that a written agree- 
ment be drawn up, and notes executed in accordance therewith, and 
offered to cancel the agreement of June 23, 1891; but as he was not 
in possession of the agreement held by the Mt. Holly Company, the 
président of the Caraleigh Company would not accept the cancella- 
tion of his copy, and so the agreement was not then consummated. 
Tucker returned to Charleston, and, after acquainting his principals 
with the terms of settlement upon which he had agreed, and urging 
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the acceptance thereof, a contract was drawn up in accordance 
therewith; a statement of the account was made up, and notes pre- 
pared and forwarded by mail to the Caraleigh Company; also the 
original contract. Three notes, similar in terms, of one of which 
the folio wing is a copy, were sent on April 4th: 
"$3,044.11. Oharleston, S. C, April 1, 1892. 

"On November 1 after date we promise to pay tothe order of the Mt. Holly 
Mining and Manufacturing Company three thousand and forty-f our and 11-100 
dollars at the People's National Bank, Oharleston, S. C. Value received. 

"Due November 1-4, 1892." 

The plaintiff likewise inclosed the old contract of June 23, 1891, 
seller's copy, to be canceled when and after the proposed new con- 
tract should be duly accepted in writing, and the notes should be 
executed by the défendant. The défendant, on April 7th, wrote to 
the plaintiff the folio wing letter: 

^'Kaleigh, N. C, April 7, 1892. 

"Mt. Holly Mining and Manufacturing Oo., Oharleston S. C— Dear Sir: 
Your favor to hand yesterday, with notes, new contract, etc. We tried to 
secure a conférence with our attorney to-day, but he was so occupied with a 
business engagement that he would not confer to-day, but a conférence has 
been set with him for ten o'clock In the morning. The results shall be prompt- 
ly written you. We deem it not amiss to say in advance of the conférence 
that he advised us in a brief conversation on the street to-day that he thought 
we would be guilty of business imprudence to give negotiable notes for rock 
undelivered. We said this much to Mr. Tucker. However, we will write you 
again tomorrow. Yours, truly." 

And on April 9th défendant wrote the following letter: 

"Kaleigh, N. 0., April 9, 1892. 
"Mt. Holly Mining and Manufacturing Go., Oharleston, S. C— Dear Sir: We 
beg leave to return herewith the flve notes and new contract duly signed. 
The old contract we will destroy. Under the advice of our attorney, we hâve 
added to the three notes given for undelivered material the following: 'As 
per contract hereto attached and made a part hereof.' We feel sure you will 
appreciate that, while we hâve no idea that we should be sufferers in any way 
should this hâve been left off, still that is a pièce bf business prudence and 
précaution that it is proper for us to take under the advice cited, and not to 
incur any liability for criticism either at the hands of our directors or stock- 
holders. 

"Very truly yours, Caraleigh Phosphate and Fertillzer Works. 

"Per F. B. Dancy, Secretary, Treasurer and General Manager." 

Immediately upon the receipt of this letter with its inclosures the 
plaintiff sent the following telegram: 

"Oharleston, April llth, 1892. 
"J. J. Thomas, Président Caraleigh Phosphate & Fertilizer Works, Haleigh, 
N. 0.: Letter received. Notes unsatisfactory. We notify you Dot to destroy 
contract. Tucker leaves to-night for Raleigh. 

"[Signed] Mt. Holly Mining and Manufacturing Co." 

Tucker returned to Raleigh, and the minutes of the regular monthly 
meeting of the défendant company, held on April 12th, contains the 
following: 

"Subject brought up was the question of the settlement of the company's 
contract for phosphate rock with the Mt. Holly Mining and Manufacturing Go. 
Mr. Smith moved that the président, secretary and treasurer and the com- 
pany's attorney be directed to confer with Mr. Tucker, the représentative of 
the Mt. Holly Co., now présent in the city, and offer him $1.50 per ton to 
cancel the entire balance, 2,715 and 1500/2240 tons of rock; failing in ac- 
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coœplishing which to use their discrétion In effecting the best seulement thelr 
judgment might dictate." 

No resuit followed this third effort at adjustment. Tucker de- 
manded and received the original contract, which had been inclosed 
in the letter of April 4th, from the Mt. Holly Company to the Cara- 
leigh Company, and subsequently he returned to the président of the 
Caraleigh Company the notes inclosed in his letter of April 9th. This 
suit is upon the original contract of June 23, 1891, and the défense 
is that said contract was annulled and superseded by a new con- 
tract made on April 1, 1892. 

If the negotiations of that day had terminated as proposed by 
Tucker, and notes in the form of those tendered on April 9th had 
been accepted by him, and cancellation written upon the duplicate 
copy contract held by the défendant company, a very nice question 
would hâve arisen as to the nature of Tucker's agency, and his power 
to bind the plaintiff company by accepting notes of this character. 
There is a prépondérance of testimony that at the meeting of the 
directors on the 28th of March, attended by Tucker, a most decided 
opinion was expressed by some of the directors that the company 
should not give negotiable notes, and it is equally clear that thèse 
expressions of opinion made little impression upon him, and were 
not communicâted at ail to his principals; nor is it very surprising 
that such should be the case. His instructions were to compromise 
by accepting $1.75 a ton in satisfaction of the contract, or to take 
notes payable by the lst of January following, indorsed by the in- 
dividual members of the board. The form of the notes had not been 
the subject of any spécifie instruction, and, as the board determined 
not to accept the terms which he was directed to offer, — that is, not 
to give any notes at ail, — and as he returned home without having 
effected any settlement, the conversations at that meeting hâve no 
illuminative effect upon the negotiations which subsequently fol- 
lowed ; and thèse will now be considered, for it is at the meeting on 
the lst of April that the new contract was made, if at ail. After his 
return home, and report to his principals, Tucker was sent back, with 
instructions similar in ail respects to the first, save that he was au- 
thorized to waive the demand for the individual indorsement; that is, 
he was authorized to extend the time for the delivery of the rock to 
January 1, 1893, taking notes payable bef ore that date, or to settle by 
canceling the whole contract upon the payment of $1.75 per ton. 

It is in évidence that the market price of land rock on April 1, 1892, 
was $4.75 per ton. The différence between this price and the con- 
tract price was theref ore $2.50 per ton. After considérable discussion, 
a proposition was made, which Tucker concluded was advantageous 
to his company, and a telegram was sent, and a reply received. Copies 
of the same appear above. AH the attendant circumstances go to 
show that in this télégraphie correspondence Tucker was merely the 
conduit through which the Caraleigh Company communicâted with 
the Mt. Holly Company. The telegram was prepared at the instance 
and with the assistance of Thomas, the président of the Caraleigh 
Company, in his office, and a copy of it kept at his request. In effect 
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it was a proposition submitted by the défendant company to the 
plaintiff company, and not accepted in terms; but Tucker, the 
agent, believing that a settlement could be made upon the basis 
proposed, assumed the responsibility of accepting thèse terms, 
and offered to close the matter on that day, but his offer was not 
accepted, and the transaction was not completed. In the same inter- 
view, and subséquent to the receipt of the telegram from the Berk- 
ley Phosphate Company, there was some further negotiation as to 
the time when the notes were to be payable, evidently with the désire 
to reach an agreement as to the time of payment which would accord 
with the instructions in the telegram to get the notes made payable 
within the year. The resuit of this negotiation was that the first 
note should become payable in November, 1892, instead of January, 
1893, as proposed in the first telegram. When Tucker found that the 
transaction could not be closed on that day, and that he would hâve 
to return to Charleston without having effected a final settlement, 
he testifies t~a.t he inf ormed Thomas that "if you compel me to return 
to Charleston, I will not take this responsibility upon myself ; I will 
reserve the right to submit it to the principal for his action. If 
Mr. Chisolm agrées to the terms of this proposed compromise, the 
new contract and the notes will be drawn up immediately and for- 
warded." Upon this point Thomas testifies that "he does not recol- 
lect about his saying that"; "there may hâve been something said." 
Do thèse negotiations, propositions, understandings, or agreements of 
the lst of April constitute a contract? If nothing further had been 
done, could the Caraleigh Company, on the next day, hâve enforced 
spécifie performance by bill? We think not. There was not that 
agreement of minds between the parties to be bound, which is of the 
essence of a contract. The Mt. Holly Company, through its agent, 
made a proposition, which was rejected. The Caraleigh Company, 
using the same agent as a médium of communication, made a counter 
proposition, which the secretary of the Mt. Holly Company, the prés- 
ident being absent, authorizes the acceptance of, with certain modifi- 
cations, which the Caraleigh Company would not assent to. The 
agent of the Mt. Holly Company thereupon, believing that the prés- 
ident would sanction his act, assumed the authority to close the 
negotiations upon his own responsibility, — an authority never before 
claimed by him, and which ail the circumstances show that the Cara- 
leigh Company knew that he did not possess, for, if he had, there 
would hâve been no need of the submitting their offer by telegraph to 
his principal; but his proposition for an immédiate settlement was 
declined, and so the matter rested. During ail the time of thèse ne- 
gotiations it is claimed by the Caraleigh Company that whenever it 
used the word "notes" it meant non-negotiable notes, and it is claimed 
by the Berkeley Company that when it used the word "notes" it meant 
negotiable notes; so that on this point, which is of material consé- 
quence, the minds of the two parties to the alleged contract never 
came together. The letters of the Caraleigh Company of date April 
7th and April 9th, and the minutes of the board of date April 12th, 
ail négative the idea that a binding contract, spécifie in its terms, 
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was made on April lst. The negotiations and transactions of that 
day had no other resuit than this: that the agent of the Mt. Holly 
Company came to an understanding with the président of the Cara- 
leigh Company that the outstanding différences between the two com- 
panies could be settled upon certain terms. This understanding is 
ref erred to by the Mt. Holly Company in its letter of the 4th of April, 
inclosing the notes .and new contract as an "agreement," and the 
same letter contains a "statement of settlement as per agreement"; 
but in matters of this kind courts are bound to consider the thing 
itself, and not the words by which it is characterized. 

We are of opinion that no contract -was made on the lst of April ; 
that the minds of the parties to be bound never came together in 
actual agreement as to the spécifie thing to be done; and therefore 
that the exception to the charge of the judge set forth in the thir- 
teenth assignment of error must be sustained. The portion of the 
charge excepted to submitted this question to the jury. If the solu- 
tion of it depended on the preponderating weight of évidence or upon 
the credibility of witnesses, then it was one for the considération and 
détermination of the jury; but it was for the judge to say whether a 
contract could reasonably and legitimately be inferred from the facts 
proved, granting to the testimony ail the weight and probative force 
to which it was properly entitled. The onus was upon the party 
setting up the contract to establish it by suffleient évidence. It was 
not enough to prove certain facts and conversations, which had a 
tendency to establish it, and to leave it to the uninstructed mind of 
the jury to draw a conclusion that a contract was made. Conceding 
ail the testimony to be true which relates to the transactions of April 
lst, and ail the inf erences which legitimately may be drawn from the 
facts proved, they ail fail to show that at any one time during that 
day there was such an agreement of minds as to the thing to be done 
that must lie at the base of every enforceable contract. If that is so, 
then it was error to submit it to the jury. Mr. Justice Miller in 
Pleasants v. Pant, 22 Wall. 116, states the duty of the court in its 
relations to the jury, and, reviewing the cases, says: 

"And accordingly we hold the true principle to be that, if the court is satis- 
fled that conceding ail the inferences which the jury could justiflably draw 
from the testimony the évidence is insulficient to warrant a verdict for the 
plaintiff, the court should say so to the jury." 

And Judge Goff, in delivering the opinion of this court at the 
last term in Franklin Brass Co. v. Phœnix Assur. Co., 13 C. C. A. 124, 
65 Fed. 773, cites ail the authorities in support of the rule which is 
there stated by him: 

"The décisions are many, and of the highest authority, that in cases where 
the testimony is of the character of that submitted to the jury in this case, 
it is not only proper, but the duty of the court, to direct a verdict." 

This décision renders it unnecessary to consider in détail the numer- 
ous exceptions and assignments of error contained in the record, and 
prevents the considération of the very interesting questions sub- 
mitted in the learned and exhaustive arguments of counsel upon other 
aspects of the case. For the reasons given, the judgment of the 
court below is reversed, and a new trial ordered. 
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GREÏÏNE v. WESTERN UNION TEL. CO. 

(Circuit Court, D. Minnesota. March 11, 1892.) 

Mastkb and Servant — Assumption of Risks — Telegraph Lineman. 

A "lineman" engaged, as one of a crew, in repairing a telegraph Une, 
under the immédiate charge of a foreman having power to hire and dis- 
charge the men, assumes the risk of the falling of an insufflciently guyed 
"gin pôle" (one guyed for the purpose of setting other pôles), which he 
ascends by order of the foreman. 

This was an action by John C. Greene against the Western Union 
Telegraph Company to recover damages for personal injuries re- 
ceived while in its employment. Défendant moved the court to 
direct a verdict in its favor. 

Erwin & Wellington, for plaintiff. 
Ferguson & Kneeland, for défendant. 

Before NELSON, District Judge, and a jury. 

Plaintiff was in the employ of défendant as a lineman, and was 
one of a crew engaged in repairing its telegraph lines, under the 
immédiate charge of a foreman, who had authority to hire and dis- 
charge men, and direct them where and how to work. He was 
ordered by the foreman to climb a certain "gin pôle," which had 
been erected by other members of the crew; and while climbing 
said gin pôle, pursuant to such order, the pôle fell, apparently be- 
cause not sufficiently guyed, and plaintiff was injured. This action 
is to recover damages sustained, claiming that the foreman was a 
vice principal, for whose négligence in the érection of said pôle, 
and ordering plaintiff to climb the same, défendant is liable. Upon 
motion of defendant's attorneys for an instruction to the jury to 
return a verdict for défendant, the court, after hearing the respec- 
tive counsel, granted the motion, as f ollows : 

The Court: I think this was a risk that the plaintiff assumed 
when he was hired. It was a part of his duty. He was not only to 
help erect and climb pôles and string wires, but to help put up those 
gin pôles. While the business may hâve been a hazardous one, he 
assumed the ordinary risks incident thereto, and among them that of 
a pôle not being properly guyed, owing to négligence on the part of 
his fellow workmen. Conceding that the foreman was a représenta- 
tive of the company, I do not think it has anything to do with the 
case. Plaintiff was not taken f rom any particular duty and put into 
one that he was not hired to do, which was extrahazardous, and un- 
necessarily exposed him to a danger which he did not contemplate by 
virtue of his employment; but he was hired to do just what he was 
ordered to do, and in so doing the accident happened. I think this 
man was injured by a risk which he assumed by virtue of his employ- 
ment, and I instruct you that the défendant is entitled to your verdict. 
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WHITB et al. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. February 20, 1896.) 

1. Customs Duties— Appeal from Boabd of ArPRAisERS— -Conflicting Evi- 

dence. 

A décision by the board of gênerai appraisers of a question of fact in- 
volved in great conflict of testimony, which is afflrmed by the circuit court 
upon a like conflict of testimony, should not be disturbed by the circuit 
court of appeals. 

2. Same— Manufactures of Jute and Flax— Burlaps. 

Articles woven of flax, and of jute and flax, less than 60 inches wide, 
used chiefly for stiffening collars and fronts of coats and other garments, 
and as bands in trowsers, etc., the goods being known commercially as 
"canvas," "paddings," "ducks," "coatings," etc., were dutiable as man- 
ufactures of flax, under paragraph 371 of the act of 1890, and as man- 
ufactures of jute and flax, under paragraph 374, and not as burlaps 
over 60 inches wide, under paragraph 364. 65 Fed. 788, affirmed. 

This is an appeal from a décision of the circuit court for the 
Southern district of New York affirming a décision of the board of 
gênerai appraisers sustaining the collector's classification of cer- 
tain merchandise as manufactures of flax, or of which flax is a 
component material, under paragraph 371 of the tariff act of Octo- 
ber 1, 1890. The importers claim that the articles in question are 
paddings or canvas from 18 to 24 inches in width, and used chiefly 
in the clothing trade. A description of the goods, together with a 
statement of the évidence, will be found in the report of the décision 
of the circuit court. See 65 Fed. 788. 

Stephen G. Clark, for appellants. 
James T. Van Rensselaer, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The board of gênerai appraisers had before it 
a number of importations of jute fabrics, claimed by the importers 
to be burlaps, and after taking a great deal of testimony as to 
the char act er, manufacture, and uses of the goods, and as to the 
meaning in commerce of the words "burlaps," "canvas," and "pad- 
dings," delivered a long and carefully considered décision. In that 
décision they held that the articles before them, represented by 
some 30 différent samples, were burlaps, and dutiable as such under 
the act of 1890. An appeal being taken, that décision of the board 
of gênerai appraisers was afflrmed by the circuit court in the South- 
ern district of New York (In Re White, 53 Fed. 787), the court 
holding that there being conflicting évidence before the board as 
to whether the articles were commercially burlaps or not, its dé- 
cision on such évidence would not be disturbed. Subsequently, 
the goods now before the court, represented by four samples, came 
before the board upon appeal from the collector; the importers 
claiming that they, too, should be classifled as burlaps. The board 
held that they were not burlaps, and referred for a statement of 
the facts involved to their earlier décision, returning in this case 
the évidence taken in the former one. Except for the fact that the 
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articles in this case are composed wholly or in part of flax, and 
are not, perhaps, quite as coarse, the fabric containing more threads 
to the square inch, there is no différence apparent between the re- 
spective importations. 

The appellants contend that the board was in error in its find- 
ing, apparently on the assumption that it differentiated thèse im- 
portations from the earlier ones because of their material, and 
refers to the statute (paragraph 364) which provides for duty on 
"burlaps, not exceeding sixty inches in width, of flax, jute, or hemp, 
or of whieh flax, jute or hemp, or either of them, shall be the com- 
ponent material of chief value," as sufficient authority for the prop- 
osition that burlaps may be made of flax, jute, or hemp. This is 
a sound argument, but it does not apply, for there is nbthing to 
show that the board decided this case against the importers on 
any theory that burlaps could only be made of jute. Indeed, a 
référence to the board's décision in the earlier case shows conclu- 
sively that they recognized the fact that there were burlaps of 
flax and hemp, as well as of jute. The relative coarseness or fine- 
ness of the weave is, as ail the évidence shows, an important élé- 
ment in determining whether or no an article is burlaps. There 
was great conflict in the testimony before the board as to what 
degree of coarseness was essential to constitute burlaps, and, upon 
that conflicting testimony, the board held that thèse articles were 
not burlaps. A similar conflict exists in the testimony taken in 
the circuit court, and its conclusions ought not to be disturbed. 
The décision of the circuit court is afflrmed. 



KLEEBBRG v. UNITED STATES. 

(Circuit Court, S. D. New York. February 20, 1896.) 

No. 2,185. 

CCSTOM8 DUTIES — CLASSIFICATION — INSERTING. 

"Insertions" or "inserting," of silk, are dutiable at 45 per cent, ad 
valorem, under paragraph 302 of the act of 1894, as "manufactures of silk, 
or of which silk is the component material of chief value, * * * not 
specially provided for in this act"; and not as "articles made wholly or 
in part of lace," under paragraph 301, which imposes a duty of 50 per 
cent, ad valorem. 

This was an appeal by P. Kleeberg from a décision of the board of 
gênerai appraisers overruling his protest and sustaining the classifi- 
cation of the collector of the merchandise in question, as "silk laces," 
ander paragraph 301 of the act of 1894 

The paragraph above referred to is part of Schedule L— "Silks and Silk 
Goods"— and, so far as it relates to the présent controversy, is as follows: 
"Laces and articles made wholly or in part of lace * * * composed of silk, 
or of which silk is the component material of chief value, and beaded silk 
goods, not specially provided for in this act, flfty per centum ad valorem." 
The importer protested insisting that the imported articles should hâve been 
classifled under paragraph 302, which provides for "ail manufactures of silk, or 
of whieh silk is the component material of chief value, * * * not specially pro- 
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vided for in this act, forty-flve per centum ad valorem." The assistant appraiser 
on the 26th of October, 1894, reported that the merchandise in question "con- 
sista of silk insertings similar to those covered by G. A. décision No. 2,723 
and should hâve been returned at 45% ad valorem under Par. 302, N. T., 
in harmony therewith." Subsequently the deputy collecter addressed to the 
appraiser the following question: "Are not the silk insertings referred to 
herein in fact articles made wholly or in part of silk lace?" To winch the 
assistant appraiser answered: "Yes; they are articles made wholly or in part 
of silk lace." The board found as follows: "We find as matter of fact, from 
the report and return of the appraiser, and other papers in the case, that 
the goods in question consist of silk and cotton laces or articles made wholly 
or in part of lace." The dictionary définitions applicable are as follows: 
Webster (Internat. Dict): "Lace. A fabric of fine threads of linen, silk, cot- 
ton, etc., often ornamented with figures; a délicate tissue of threads much 
worn as an ornament of dress." "Insertion or Inserting. That which is set 
in or inserted, especially a narrow strip of embroidered lace, muslin, or cam- 
brie." Stormonth: "Lace. A fine kind of net work texture or trimming." 
"Insertion or Inserting. A kind of lace trimming." Gentury: "Lace. A 
fabric of fine threads of linen, silk, or cotton, whether twisted or plaited to- 
gether or worked like embroidery, or made by a combination of thèse 
processes, or by machinery." "Insertion or Inserting. A band of lace or other 
ornamental material inserted in a plain fabric for décorative purposes. Such 
bands are often made with both edges alike and with a certain amount of 
plain stuff on either side, to allow them to be sewed on strongly." No testi- 
mony was presented by the importer to the board. Eight witnesses hâve 
been examined in this court, and their testimony has been returned by the 
référée together with the testimony in the case of Lahey & Duncan, which is 
stipulated into the présent record. It is probable that, if this testimony had 
been before .the board, they would hâve reached a différent conclusion, for the 
reason that in two subséquent cases they found with the importer on this 
issue, and this class. of merchandise is now being passed at 45 per centum. 

Stephen G. Clarke, for appellant. 
Henry 0. Platt, Asst. U. S. Atty. 

COXE, District Judge (after stating the facts). The testimony 
taken in this court establishes the following facts: The articles in 
question are made at Nottingham, England, on a lace machine and 
are woven into a wide web with a draw thread between each pièce; 
when the web is removed from the machine, dressed and dyed, the 
draw thread is pulled out leaving the articles in controversy. They 
are used as trimmings, and are known commercially as "insertings" 
or "insertions." So far there is no dispute. There is a différence of 
opinion as to whether they are lace or not, but the testimony of those 
most compétent to speak on the subject — importers and large dealers 
— is to the effect that the term "lace" has a well-known commercial 
meaning and that "inserting" is not lace. "Lace," according to thèse 
witnesses, is an article having one scalloped edge and one straight 
edge; inserting has two straight edges and is thus commercially 
distinguished from lace. This désignation differs from the diction- 
ary définitions of lace, the latter clearly including the articles in con- 
troversy. But in tariff law the commercial meaning must take 
precedence. 

Indeed, the proposition that thèse insertings are not laces was not 
seriously disputed at the argument, the principal contention being 
that they are "articles made wholly or in part of lace." The diffl- 
culty with this theory is clearly stated by the board in an opinion 
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filed about a fortnight after the décision of the case In hand. They 
say: 

"We detect no force in the contention that insertings are articles 'made 
wholly or in part of lace.' It is not necessary to inquire what constitutes 
lace; that question has been passed upon by the courts. It is sufficient to 
observe that lace is a completed article or fabric made of threads, and that 
'inserting' is also a completed article made of threads. As insertings are made 
of threads they are not 'articles made wholly or in part of lace,' because lace 
is not thread but a fabric composed of thread." 

It is not perceived how the force of tais reasoning can be avoided. 
Starting with the proposition that inserting is not lace, how can it 
be maintained that it is made of lace? How can a lace article be 
made without lace? If the mind be once clearly imbued with the 
idea that in tariff nomenclature "inserting" and "lace" are two totally 
distinct fabrics, it will follow as a necessary conclusion that lace 
articles can no more be made of insertings than of burlaps. The f act 
that lace would hâve been produced had the process of manufacture 
stopped at an earlier stage is not material. It did not stop there; it 
continued until inserting was produced. In order to make lace 
articles one must hâve lace to start with. 

The décision of the board of gênerai appraisers is reversed. 



WOOD et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit Febrnary 18, 1896.) 

1. Customs Duties— Valuation of Foreign Coin— Authobity of Secretary 
of Treasurt. 

The statutes directing tne secretary of the treasury to proclaim the 
values of foreign coin as expressed in the money of account of the United 
States (Rev. St. § 3564; 26 Stat. 624) do not require the secretary to tako 
the valuation of such foreign coin as established by proclamation at the 
date of the entry, rather than at the date of exportation, in the estimate of 
the values of imported merchandise. And the secretary's proclamation ot 
July 1, 1891, and the corresponding régulations of 1802, changing the time 
from the former to the latter date, are valid. Rev. St g§ 251, 2908. 
Heinemann v. Arthur's Ex'rs, 7 Sup. Ct 446, 120 U. S. 82, distinguished. 

8. SAME — JURISDICTION OF BOABD OF GENERAL APPRAISERS. 

The board of gênerai appraisers has jurisdiction to review the action 
of the collector in regard to the date at which the value of foreign coi» 
is to be estimated in determining dutiable value. U. S. v. Klingenber©* 
14 Sup. Ct. 790, 153 U. S. 93, distinguished. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Everit Brown, for appellants. 

Wallace Macfarlane, U. S. Dist. Atty. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The facts in the case are undisputed. 
Wood & Payson exported from Eussia 513 baies of Donskoi wool, of 
the third class, upon which the proper rate of duty under the tariff 
act of October 1, 1890, was 32 per cent, ad valorem. The other facts 
are succinctly stated by the board of gênerai appraisers as follows: 
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"(1) The shipment of the goods covered by this protest was made from 
Russia on or about December 1, 1891. (2) The merchandlse arrlved in the 
United States, and was entered for consumption, January 8, 1892. (3) The 
merchandise was purchased and invoiced in silver roubles of Russia. (4) 
The collecter, in liquidating the entry, estimated the value of the silver roubles 
in gold dollars of the United States to be $0.578, in conformity with the value 
established by the director of the mint, as proclaimed by the secretary of the 
treasury October 1, 1891. (5) The value of the silver rouble, as estimated by 
the director of the mint, and proclaimed by the secretary of the treasury on 
January 1, 1892, was $0.553. The appellants (importera) claim that the entry 
should hâve been liquidated on the basis of value of the silver rouble as pro- 
claimed by the secretary of the treasury January 1, 1892. The issue pre- 
sented in this case is whether the collecter should hâve adopted the value of 
the silver rouble at the date of exportation, or at the time of entry." 

The board of gênerai appraisers sustained the protest, and reversed 
the action of the collector. The circuit court, upon appeal, reversed 
the décision of the board of gênerai appraisers, upon the ground that 
they had no jurisdiction. From the decree of the circuit court the im- 
porters appealed to this court. 

The two important questions in the case are: (1) Was the action 
of the collector légal or illégal? (2) Was the action of the collector 
final, and, whether correct or incorrect, was it the subject of appeal 
to the board of gênerai appraisers? 

An examination of either question requires an historical référence 
to the statutes upon the subject of the valuation of foreign coins, and 
to the décisions of the suprême court thereon. This brings into im- 
médiate prominence the question of the legality of the collector's ac- 
tion, which will be first considered. The first section of the act of 
March 3, 1873 (17 Stat. 602), which became section 3564 of the Re- 
vised Statutes, provided as follows: 

"That the value of foreign coin, as expressed in the money of account of 
the United States, shall be that of the pure métal of such coin of standard 
value, and the values of the standard coins in circulation of the various na- 
tions of the world shall be estimated annually by the director of the mint, 
and proclaimed on the lst day of January by the secretary of the treasury." 

Although this section did not, in terms, déclare that the value of 
foreign coins as proclaimed by the secretary of the treasury was to be 
applied in the estimation of the invoice values of imported goods, the 
suprême court, in Arthur v. Eichards, 23 Wall. 246, held that this was 
the correct construction of the section, and that it declared the rule 
for the ascertainment of the value of foreign coins, by which offlcers 
chargea with the collection of duties upon imports were to be gov- 
erned, and furthermore decided in Cramer v. Arthur, 102 U. S. 612, 
and in Hadden v. Merritt, 115 U. S. 25, 5 Sup. Ct. 1169, that: 

"The value of foreign coins, as ascertained by the estimate of the director 
of the mint, and proclaimed by the secretary of the treasury, is conclusive 
upon customhouse offlcers and importers." 

Section 52 of the tariff act of October 1, 1890 (26 Stat. 624), chan- 
gea the pre-existing statutes by requiring that the values of the coins 
of foreign countries should be estimated by the director of the mint 
quarterly, instead of annually, and should be proclaimed by the secre- 
tary of the treasury quarterly, on the lst day of January, April, July, 
and Octoberin eachyear. The annual proclamations of the secretary 
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of the treasury, after the act of 1873, until and including the procla- 
mation of January 1, 1891, declared that the estimâtes of the director 
of the mint were to be f ollowed in the valuations of foreign merehan- 
dise imported on or after the date of the proclamation, but it will be 
perceived that the statute had not established either the date of ex- 
portation or of importation as the date at which the /values of for- 
eign coins were to be estimated. The proclamation of July 1, 1891, 
informed the collectors of customs that the estimate by the director 
of the mint of that date was to be followed in estimating the value 
of foreign merchandise exported to the United States on or after July 
1, 1891, and ail succeeding proclamations hâve been in the same form. 
The customs régulations of 1892 were changed to correspond with the 
change in the form of the proclamation. 

It is urged by the importera that this change from the valuation 
of foreign coin in force at the time of the entry to the valuation in 
force at the date of the exportation was unlawful. We perceive 
nothing in the statutes which compels the secretary to take the date 
of entry, rather than the date of importation. It is a matter of dé- 
tail in regard to the exécution of the customs laws, which the secre- 
tary of the treasury has express authority to regulate by rules and 
régulations not inconsistent with law. Section 251 of the Revised 
Statutes provides that the secretary "shall prescribe * * * rules 
and régulations not inconsistent with law, to be used * * * in 
carrying out the provisions of law relating to raising revenue from 
imports or to duties on imports." A very early statute, still in exist- 
ence, as section 2903 of the Revised Statutes, provided as follows: 

"The président may cause to be established fit and proper régulations for 
estimating the duties on merchandise imported into the United States, in 
respect to which the original cost shall ue exhibited in a depreciated currency, 
issued and circulated under authority of any foreign govemment." 

By virtue of the power conferred by thèse statutes, the secretary 
originally adopted the system of reducing the currency of foreign 
countries into the money of the United States, according to the pro- 
claimed value at the date of entry of the merchandise; but there was 
a propriety in making the currency valuations correspond with the 
obvious and long-continued statutory policy of congress, which was 
to estimate the value of imported merchandise at or near the date of 
exportation. This policy is clearly manifested in the various pro- 
visions of the act of June 10, 1890, in regard to valuation of imported 
goods; and after quarterly estimâtes were prescribed the change was 
entered upon for the purpose of bringing the entire system of valua- 
tions into harmony, and was a change which the secretary was em- 
powered to make by virtue of the quoted statutes, unless the new rég- 
ulation was inconsistent with law. But it is said that the suprême 
court, in Heinemann v. Arthur's Ex'rs, 120 U. S. 82, 7 Sup. Ct. 446, 
declared that the valuation of foreign coins must in ail cases be 
taken as of the date of entry of the goods. The facts in that case 
were as follows : The ïmporters bought in Russia, in October, 1873, 
a quantity of carpet wools, which were imported into the port of 
New York, and entered at the customhouse, January 5, 1874. Th.- 
importera insisted that the Russian rouble should be computed at 7" 
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cents, which was its value under the act of March 3, 1843 (5 Stat. 
625), and its statutory value at the time of the exportation. The di- 
rector of the mint, in pursuance of the statute of March 3, 1873, 
estimated the value of the rouble for the yearl874,at 77.17 cents, and 
on December 29, 1873, the secretary of the treasury proclaimed that : 

"From and after January 1, 1874, the following table of standard values of 
foreign moneys, reduced to the moneys of account of the United States, will, 
until otherwise provided by law or régulation, be taken at customhouses in 
Computing the invoice value of ail imported merchandise expressed in such 
currency, to wit, Russian roubles, of 100 copecks, silver, 77.17." 

The suprême court held that the effect of the act of 1873 was to 
repeal the act of 1843, and that the rouble must be computed at 77.17, 
its value when the computation was to be made. The court, also, 
among other suggestions, said that the statute as to computation 
applied as of the date of the entry, to the entered value. In view of 
the fact that the statute of 1843 had been repealed, this was true; 
And this remark is to be construed in connection with the régulation 
of the secretary, which was a part of the case, and which providea 
that the valuation should be taken in accordance with the proclaimed 
estimate at that date. The court cannot be understood as intending 
to say that the statute was imperative, and demanded that, until re- 
pealed or altered, the computation must be made in accordance with 
the proclamation last made before the date of the entry. The atten- 
tion of the court was directed to the effect of the statute of 1873 upon 
the statute of 1843, and no question existed as to the power of the 
secretary, after the act of 1873 went into effect, to instruct collectors 
to coinpute in accordance with the valuation which was in existence 
at the date of exportation. 

The next question relates to the ûnality of the action of the col- 
lector, and whether the board of gênerai appraisers had power to 
review his action in regard to the date at which the valuation of 
foreign coin is to be estimated. The counsel for the government in- 
sista that his action was not the subject of appeal, and, as authority 
for this position, relies upon the décision of the suprême court in U. 
S. v. Klingenberg, 153 U. S. 93, 14 Sup. Ct. 790. In that case the im- 
porter imported merchandise from Austria-Hungary, in July, 1892. 
The invoices were made out in paper florins of that country, but no 
consular certiflcate giving the value of the paper florin accompanied 
the invoices; and the collecter estimated the florin at $0.482, which 
was the value of the gold florin as proclaimed by the treasury dé- 
partaient July 1, 1892. The importer protested because the collecter 
should hâve adopted the silver florin as the standard value, which 
was, as proclaimed by the treasury départaient, $0.32. The portion 
of the proclamation of July 1, 1892, which related to Austria-Hun- 
gary, contained a footnote which stated as follows: "Silver the 
nominal standard, paper the actual standard, the dépréciation of 
which is measured by the gold standard." The suprême court, fol- 
lowing its previous décisions, supra, naturally held that the col- 
lector's action was correct, because, "in the proclamation and the 
footnote attached thereto, silver was stated to be only the nominal 
standard, while paper was the actual standard, the dépréciation of 
v.72F.no.3— 17 
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whieh was to be measured by the gold standard," and, furthermore, 
that the collector's action, being in accordance with the proclama- 
tion of valuation, was conclusive. In the présent case the collector's 
action, if it was erroneous, was illégal, because it was in violation of 
the statute of 1873, and the question before him depended upon the 
construction of sundry statutes upon the subject. In the Klingen- 
berg Case the collector was simply called upon by the statute to fol- 
low the estimate made by the director of the mint, and proclaimed by 
the secretary of the treasury, and his action was not the subject of 
reversai. In this case the collector was compelled to construe the 
statutes, and détermine which proclamation he should observe. The 
Klingenberg Case is not an authority in favor of the proposition that 
an act of the collector in regard to valuation of foreign coins which 
is or which may be in violation of the statutes cannot be the subject 
of review or of reversai by the board of gênerai appraisers. On the 
contrary, the opinion asserts that by section 14 of the customs ad- 
ministration act of June 10, 1890, "if the décision of the collector im- 
poses an excessive amount of duties, under an improper construction 
of the law, the importer may take an appeal to the board of gênerai 
appraisers, whose décision on such questions is not made conclusive, 
as it is in respect to the dutiable value of the merchandise, and, not 
being conclusive, is subject to review [by the circuit court], under the 
express provisions of section 15." It follows that the validity of the 
action of the collector is sustained, and that the judgment of the cir- 
cuit court in rêver sing the décision of the board of gênerai appraisers 
is affirmed. 



DENNISON MANUF'G CO. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. February 20, 1896.) 

1. Customs Duties— Classification— Commercial Désignation. 

A commercial désignation, established after the passage of a tariff 
law, does not détermine the classification of the article in question. 

2. Samb — Crêpe Tissue Papeb. 

The article now known as "crêpe tissue paper" or "crêpe tissue," but 
which had acquired no such désignation in commerce prior to October 1, 
1890, being a crimped or crinkled paper, much heavier than ordinary 
tissue paper, weighing from 24 to 48 pounds to the ream, and made of 
tougher and stronger stock, Is not dutiable as "tissue paper," under par- 
agraph 419 of the act of 1890, but is classiflable under paragraph 422, 
as "ail other paper not specially provided for," and subject to a duty 
of 25 per cent, ad valorem. 66 Fed. 728, reversed. 

This is an appeal from a décision of the circuit court, Southern 
district of New York, afflrming a décision of the board of gênerai 
appraisers, which sustained the collector of the port of New York, 
in his assessment of duty upon certain importations as "tissue 
paper." 

Chas. H. McDonald, for appellant. 
James J. Van Eensselaer, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 
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LACOMBE, Circuit Judge. The tariff act of October 1, 1890, con- 
tains the following provisions. 

"Par. 419. Papers known commercially as copying paper, filtering paper, 
sllver paper, and ail tissue paper, white or colored, made up In copying books, 
reams or In any other form, eight cents per pound, and in addition thereto 
15% ad valorem; albumenized or sensitive paper, 35% ad valorem." 

"Par. 422. Paper hangings or paper for screens or flre boards, writing pa- 
per, drawing paper, and ail other paper not specially provided for in this 
act, 25% ad valorem." 

"Par. 425. Manufactures of paper, or of which paper is the component 
materlal of chief value, not specially provided for in this act, 25% ad valorem." 

The collector classified the merchandise in suit under paragraph 
419. The importer duly protested, claiming that it should be classi- 
fied under either paragraph 422 or paragraph 425. The board of 
gênerai appraisers sustained the collector, but say in their opinion : 

"We should be inclined to doûbt the propriety of Its classification as tissue 
paper, but for the commercial désignation given by the manufacturer im- 
portera, and eellers of the article." 

The circuit court affirmed the board, but evidently with consid- 
érable doubt. 

In this particular case, the question raised cannot be determined, 
as it so frequently is in other cases, by a référence to "commercial 
désignation." It is assumed that congress uses denominative words 
in tariff acts with the intention that they shall convey the same 
meaning that they do in trade and commerce. But this assumption 
présupposes a commercial meaning established at the time when 
congress uses the words. It is not to be supposed that it afflxes 
to them any peculiar meaning which becomes established in trade 
only after the tariff act is passed. Of the article in suit the board 
says, on May 4, 1893: 

"It is a novelty known in the trade hère only durlng the last two or three 
years." 

The évidence fully sustains this finding. There seem to hâve 
been a few importations prior to October 1, 1890, and a few sales 
of the goods thus imported, ail subséquent to June 9, 1890, the 
appellant being the sole importer; but it was not generally known 
to the trade until after the passage of the act. Down to October 
1, 1890, it was referred to, in commercial documents, generally, as 
"crêpe paper," and sometimes as "crêpe tissue paper," or "crêpe tis- 
sue." There is no proof, however, of any such established, definite, 
uniform, and gênerai désignation of the article in this country, 
prior to October 1, 1890, as should, under the décisions, require 
its classification as tissue paper, if it be not tissue paper in fact. 
Curtis v. Martin, 3 How. 106; Twine Co. v. Worthington, 141 IL 
S. 468, 12 Sup. Ct. 55; Eossman v. Hedden, 145 U. S. 561, 12 Sup. 
Ct. 925; Maddock v. Magone, 152 U. S. 368, 14 Sup. Ct. 588. 

Tissue paper is defined, by one of the witnesses, as "a thin paper, 
of size 20 by 30, weighing, in white, from about 4 or 4^ to 6 or 
7 pounds, at most, and, in colors, from 5 to 8 pounds, to the ream." 
The other évidence is in substantial accord with this statement, 
although some of the witnesses increase the limit of weight to 10 
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or 12 pounds. It is of smooth surface, and is used for printing, 
wrapping, interleaving in binding, and making copying books, and, 
of course, for manufacture into other articles. The crêpe paper, 
as its name implies, is crimped or crinkled, is very much heavier, 
weighing froni 24 to 48 pounds to the ream, is made of much tougher 
and stronger stock, and sells for a dollar a pound (tissue paper sells 
for 65 to 80 cents a ream) is not adapted for use in printing, wrap- 
ping, interleaving, or making copying books, and cannot be pro- 
duced by a tissue-paper machine. Exactly how the paper in suit is 
made does not appear, the method of manufacture being a trade se- 
cret. There is a suggestion in the record that it is made direct from 
the pulp, without being, at any time during the process, in the con- 
dition of smooth-surface tissue paper; but the évidence on this 
point is not compétent A domestic manufacturer (called by the 
government), who niakes a similar article, not quite so tough so 
far as samples indicate, testifled that he makes his product from a 
spécial variety of tissue paper uncalendered. He admits, how- 
ever, that if he sent out for a ream of tissue paper, and received 
a ream like the importation, he would "decidedly consider" that 
his order was not filled. He takes the spécial tissue paper, colors 
and dampens it, and then subjects it to the action of a machine of 
his own, not a tissue-making machine. By this process the paper 
is increased in value about five times, and the witness adds that 
he "certainly considers it a manufacture of paper." We are of the 
same opinion. The article has been advanced beyond the condi- 
tion of tissue paper into sometbing else, which may fairly be called 
a manufacture of paper, but which, since it is still paper, and 
paper only, may more appropriately be classified among the "ail 
other paper" of paragraph 422. 
The décision of the circuit court is rêver sed. 



PINGS et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. February 20, 1896.) 

Customs Duïtbs — Penalty for Undbbvaluation — Gloves. 

When the question whether goods are to pay a spécifie or an ad valorem 
duty dépends on whether they exeeed a certain value (as in the case of 
gloves, under paragraph 458 of the act of 1890), an appraisement is es- 
sential under section 7 of the customs administrative act of June 10, 
1890; and, if the appraisement disclose that the goods hâve been un- 
dervalued more than 10 per cent., they are subject to the penalty of 
an increased duty, although the excess of over 10 per cent, on the invoice 
value is not suffleient to require an ad valorem instead of a spécifie duty. 

This is an appeal from a décision of the circuit court, Southern 
district of New York, reversing a décision of the board of gênerai 
appraisers, which reversed a décision of the collecter of the port 
of New York exacting a pénal duty for undervaluation of certain 
kid gloves imported under the tariff act of 1890. 
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Stephen G-. Clark, for appellants. 

Henry C. Platt, for the United States. 

Before WALLAGE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The rates of duty on gloves of the 
kind importée! are prescribed in paragraph 458 of the act of Oc- 
tober 1, 1890. It provides that: 

"Gloves of ail descriptions, composed wholly or in part of kid or other 
leather, * * * shall pay duty at the rates fixed in connection with the 
following specified kinds thereof, fourteen inches in extrême length, * « * 
being fixed as the standard, and one dozen pairs as the basis, narnely: La- 
dies' and children's Schmaschen of said length or under, one dollar and sev- 
enty-five cents per dozen; ladies' and children's lamb of said length or un- 
der, two dollars and twenty-five cents per dozen; » * * ladies' and chil- 
dren's suèdes of said length or under, 50% ad valorem; ail other ladies' and 
children's leather gloves and ail men's leather gloves of said length or under, 
50% ad valorem; ail leather gloves over fourteen inches in length, 50% ad 
valorem. [Hère follow other provisions for additional spécifie duties on 
other named varieties.] Provided, that ail gloves represented to be of a kind 
or grade below their actual kind or grade shall pay an additional duty of 
Ave dollars per dozen pairs: provided further, that none of the articles named 
in this paragraph shall pay a less rate of duty than 50% ad valorem." 

The importations in question are "ladies' and children's Schmas- 
chen gloves, under fourteen inches in length." As such, they were 
dutiable at.fl.75 per dozen, unless their value exceeded $3.50 per 
dozen, in which case they would be dutiable at 50 per cent, ad 
valorem. The appraiser advanced their value in excess of 10 per 
cent, of the value declared in the entry, and the propriety of this 
advance is not questioned. The appraised value, however, is not 
in excess of $3.50 per dozen. The collecter held the merchandue 
liable to the additional or pénal duty prescribed by section 7 of 
the customs administrative act of June, 1890. The importer con- 
tends, and the board of gênerai appraisers sustained his conten- 
tion, that no pénal duty should be exacted, because gloves of this 
kind and grade pay a spécifie duty, and because the advance, al- 
though in excess of 10 per cent., was not sufficient to require them 
to pay the ad valorem duty exacted by the last proviso of the para- 
graph above quoted. 

Section 7 of the act of June 10, 1890, provides that the importer— 
"Of any imported merchandise which has been actually purchased may. 
* * * when he shall make and verify his written entry of such merchan- 
dise, * * * make such addition in the entry to the cost or value given in 
the invoice * * * as in his opinion may raise the same to the actual 
market value of such merchandise; * » * and the collecter * * * shall 
cause the actual market value * * * to be appraised; and if the ap- 
praised value of any article of imported merchandise shall exceed by more 
than 10% the value declared in the entry, there shall be levied, collected and 
paid, in addition to the duties imposed by law on such merchandise, a fur- 
ther sum equal to two per cent, of the total appraised value for each one 
per cent, that such appraised value exceeds the value declared in the invoice." 
etc. 

Section 19 of the same act provides for appraisement of value 
"whenever imported merchandise is subject to an ad valorem rate 
of duty, or to a duty based upon or regulated in any manner by 
the value thereof." 
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Where duties are purely spécifie, no appraisement is requir-ed, 
and none is made; but under the provisions of a paragraph su en 
as 458, above quoted, where the value of the goods détermines the 
question whether they are to pay spécifie or ad valorem duty, ap- 
praisement is essential; and it is to be expected that the statute 
should require the importer himself to state the value of his goods 
fairly and truthfully, and to enforce that requirement by appro- 
priate penalties. We see no reason, therefore, for restricting the 
broad language of the statute, and concur with the judge who heard 
the case in the circuit court that "the statutes require that ail im- 
ports be entered at f air value; and this provision for increasing 
duties for undervaluations of more than 10 per cent, makes no dis- 
tinction between spécifie and ad valorem duties, or between under- 
valuations that may affect the amount of regular duties and those 
that will not." 

The décision of the circuit court is affirmed. 



BNTEEPKISE MANUF'G CO. OF PENNSYLVANIA v. SNOW et aL 
(Circuit Court, D. Connectlcut February 15, 1896.) 
No. 822. 

1. Patents— Infringement— Combihàtions. 

There Is no infringement where the defendant's machine accomplishes 
the results of the patentée! Invention by the substitution of a device 
which the invention dispensed with. Westinghouse v. Air-Brake Co., 
59 Fed. 581, and Westinghouse Air-Brake Co. v. New York Air-Brake 
Co., 11 C. C. A. 528, 63 Fed. 962, followed. 

8. Same— Mbat Cuttebs. 

The Baker patent, No. 271,398, for an improvement in méat cutters, 
construed, and held not to be a primary Invention entitled to a broad 
range of équivalents, and held not infringed. 

This was a bill by the Enterprise Manufacturing Company of 
Pennsylvania against Levi T. Snow and others, for alïeged infringe- 
ment of a patent for a méat cutter. 

Howson & Howson (C. E. Mitchell, of counsel), for complainant. 
Albert H. Walker, for défendants. 

TOWNSEND, District Judge. The complainant herein asks for 
an injunction and accounting by reason of the alleged infringe- 
ment of patent No. 271,398, granted January 30, 1880, to John G. 
Baker, and alleged to hâve been assigned to complainant herein. 

The patented improvement belongs to that class of machines in 
which revolving disk or screw déviées and cutters are combined 
for subdividing masses of méat into small fragments of compara- 
tively uniform size. The patent in suit has been fully consid- 
ered, and its validity sustained by Judge Shipman in Enterprise 
Co. v. Sargent, 28 Fed. 185, 34 Fed. 134, and by Judge Butler in 
the suit of Wanamaker v. Manufacturing Co., 3 C. C. A. 672, 53 Fed. 
791. Thèse adjudications establish the fact of invention, in view 
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of the art then before the court, and deflne and classify its charac- 
ter and scope. They show that said Baker was the first inventor 
of a méat cutter, from which ail preliminary cutting devices were 
eliminated, and in which the sole reliance for cutting was upon a 
knife device operating upon perforations in a discharge plate 
against which the said mass of méat was forced, without prior in- 
tentional disintegration of the said mass. 

Baker's cutter comprises the combination of a cylindrically 
shaped, longitudinally grooved casing to receive and retain the 
crude mass, increasing in diameter towards its outer end, and a 
piston, or, preferably, a screw the thread of which revolves within 
said casing, and a System or séries of knives attached to the base 
of said screw, and rotating upon a stationary perforated plate. 
The révolution of said screw, in connection with said grooves, forces 
the mass continuously against the perforated plate, and causes said 
rotating knives to sever the portions of said mass which project 
into said perforations, and to thus eut the whole, or nearly the 
whole, of said mass into pièces of practically uniform size. Patent 
No. 43,520, granted to Purchas Miles, July 12, 1864, represents 
the prior art as shown at said former hearings, so far as it is ma- 
terial herein. Patent No. 32,852, granted July 23, 1861, to Calvin 
Adams, is the only additional évidence on said point introduced at 
this hearing. The Adams machine comprises a cylindrical casing, 
with spirally inclined cams, and forcing or cutting ribs, and a 
revolving screw disk, also provided with forcing cams and cut- 
ting cams, and which is perforated near its outer circumference. 
The révolution of the disk causes the cams to carry the méat along 
between the cutting ribs, which, working together like shears, 
eut the méat, and deliver it against, and out through, the perfo- 
rations. In the Miles machine the preliminary cutting before the 
mass reached the perforated plate was accomplished by stationary 
and rotating knives, which sheared the méat as it passed along. 
Otherwise, its construction was similar to that covered by the pat- 
ent in suit. Défendants' machine has a cylindrically shaped casing 
like those of Miles and Baker, but the ribs therein are spiral, with 
cutting edges, like the Adams construction. The screw is in part 
like Miles' or Baker's, but it terminâtes in a circular base having 
perforations in a collar extending therefrom, similar to Adams', 
which, in connection with the cutting edges of the ribs, at the 
lower or outer end of the casing, perforai substantially the same 
functions as the revolving knife blades and perforated stationary 
base of Baker. 

Counsel for complainant argues that défendants hâve failed to 
support the défense of noninfringement by expert testimony as to 
the construction or opération of the various exhibits. But the 
practice, followed upon the hearing, of exhibiting the construction 
of the différent machines, and comparing their opération by prac- 
tical tests with masses of méat, was sufficient, and quite as satis- 
factory for understanding such simple devices as are presented 
herein. From the whole évidence, taken together, the following 
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facts appear: The practical opération by complainant of two 
Adams machines, one with and one without perforators, showed 
two things: First, that there was very slight independent, con- 
tinuons, progressive motion therein, but that the strips had to be 
forced into the cutter by hand; second, that the masses of méat 
were already ground or severed into small pièces by the narrow 
contacting cutters before reaching the perforations, and that the 
office of the perforations was to further subdivide such unground 
portions, or to eut such portions as might not hâve been suffîcient- 
ly severed by the grinding cutters. The practical opération of 
complainant's and défendants' machines showed that, in each, the 
screw independently forced the méat forward towards the per- 
forations under great pressure, and that, in défendants' machine, 
there was a preliminary longitudinal cutting, amounting to a sev- 
erance of the mass, before the méat reached the perforations, 
which, if repeated, was suffleient to reduce the strips to hash, 
while in complainant's machine the masses of méat were indented 
by the forcing ribs, but were not, ordinarily, preliminarily severed. 
There is considérable conflict upon this latter point, but the tes- 
timony of complainant's expert, and the further experiments with 
machines from which the perforations were removed, confirm this 
view. This incidental preliminary indentation, caused by the for- 
cing apparatus of complainant's machine, is only material in so far 
as it serves to show similarity of construction or opération. As 
was pointed out by Judge Shipman, a certain amount of abrasion 
and conséquent incidental disintegration of the méat is necessarily 
caused in the forcing process. 

Complainant's patent comprises four éléments, — a casing, a forcing 
screw, a stationary perforated plate, and a revolving spindle provided 
with knives. It is limited to a construction which relies solely upon 
the perforations and the knives to effect the cutting, and covers, as 
means for imparting direct pressure to the mass, a piston or forcing 
screw. The défendants' device comprises but two éléments, — a cas- 
ing, and a forcing screw disk. The screw forces, and, sliding upon 
the casing ribs, cuts. The perforations therein, rotating on said ribs, 
complète the cutting. There is neither a stationary plate nor a re- 
volving knife. If Baker were a primary inventor, as is claimed by 
complainant, a closer question of infringement would be presented. 
But his patent admits the présence in the prior art of the perforated 
plate anâ knife of the Miles patent, which employed also the forcing 
screw. What Baker did, as shown by the prior décisions, was to 
eliminate the intermediate cutter, and permit the mass to be directly 
forced between the knives revolving across the perforated plate. 
"The Baker machine is not so palpable an improvement over the Miles 
patent of 1861 as it is over the Miles patent of 1864; but it is an im- 
provement of the same kind, which introduced a new opéra ting princi- 
ple into the machine, and evinced invention. « * * Th e ma in ob- 
ject of the patentée was to construct a machine which should get rid 
of the supposed necessity of preliminary cutting or chopping knives, 
and rely for its cutting character entirely upon the plate and knife at 
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the end of the casing. * * * The cutter is an actual, and a com- 
mercial, success. It is far simpler than the Miles cutter, being com- 
posed of a much less number of parts, and is more easily taken care of 
and cleaned. That it is a patentable invention, as an improvement 
upon the Miles or Coffman machines, seems obvious. To discard the 
stationary and revolving knives of Miles, and to rely upon the screw, 
either with or without the corrugating shoulders, to force the material 
along and upon the knife inside the perforated plate, to eut it, and 
thus to make a cheaper, simpler, and more easily cared for machine, 
was the work of an inventor. * * * To make an effective meat- 
cutting machine, this combination had not been found by prior in- 
ventors, although they had been close to it. * * * In this case, 
the machine is a simple one; but it is manifest that the inventor ac- 
complished a new and bénéficiai resuit by means which other people 
had been near to, and apparently wanted to flnd, but failed to see. 
The skill of his predecessors did not produce the idea which was to 
make an efficient improvement. Baker produced it, and is entitled to 
be styled an inventor." Judge Shipman in Enterprise Oo. v. Sargent, 
supra. The prior art showed in Adams' a revolving screw disk pro- 
vided with cutting ribs, in which respect it was like défendants' de- 
vice. It lacked, however, the forcing screw, which was an essential 
f eature of the Miles patent. 

Coinplainant's expert, admitting that défendants' machine has a 
casing, perforations, and knives, similar to those of Adams', dif- 
f erentiates Adams' therefrom by the absence of an efficient forcing de- 
vice. Défendants hâve merely added the forcing screw of Miles to 
the screw disk of Adams, and so adapted it to the old Adams cut- 
ting ribs as to secure the preliminary cutting with which Baker's 
construction dispensed. Baker says: 

"In my invention, reliance for cuting up the substance is placed entirely 
on the plate and the knife and a device l'or imparting direct pressure to a 
crude, uncut substance against the piate, without any action on the substance 
during its passage to the plate, excepting that for effecting the desired 
pressure." 

I think this improvement falls within the principle applied in West- 
inghouse v. Air-Brake Co., 59 Fed. 581, and affirmed in Westinghouse 
Air-Brake Co. v. New York Air-Brake Co., 11 C. C. A. 528, 63 Fed. 
962. There the alleged infringing device accomplished the resuit of 
the patented invention by the substitution of a device which the pat- 
ented invention dispensed with, and on that ground it was held that 
there was no infringement. Hère, the patented improvement, as 
found by Judge Shipman, consisted in discarding the preliminary cut- 
ting. The défendants' machine retains and uses a preliminary cut- 
ting device found in the prior art. The construction and opération of 
défendants' perforations and knives are unlike Baker's and are like 
Adams'. In défendants' device reliance is not entirely placed on a 
plate and knife, and a crude, uncut substance is not pressed against 
the plate. Baker improved upon Miles'. Défendants improved upon 
Adams'. The Adams screw and ribs are not so longitudinally curved 
as those of Miles. Those of Miles are not so longitudinally curved as 
those of complainant's and défendants' machines. But even Adams 
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sçcures spme pressure from such curves in a portion of the screw and 
ribs, and the différence between the ârst construction and the last is 
a mère différence of degree, which produces an analogous and unpat- 
entable resuit. Défendants' machine is not the machine illustrated, 
described, and claimed in the Baker patent. And while Baker does 
not limit himself to such structure, in the view herein taken of said 
patent he is not entitled to claim such a broad class of équivalents as 
would embrace the défendants' machine. The state of the prior art 
precludes him from claiming said construction, every feature of which 
is found in prior cutters, especially when it neither appropriâtes the 
form nor accomplishes the essential function of his device. 

Counsel for complainant strenuously claims that the Baker patent 
is a pioneer patent. But the foregoing citations from the opinions of 
Judge Shipman show that the mechanical f unctions performed by the 
patent in suit were not, "as a whole, entirely new," but that Baker 
was "a mère improver upon a prior machine, which was capable of ac- 
complishing the same gênerai resuit." Machine Oo. v. Lancaster, 129 
U. S. 263, 275, 9 Sup. Ct. 299. Even the uniform cutting was ob- 
tained by Adams, as stated in his patent : 

"And it will be seen that, as the openings hâve cutting edges, and pass 
the stationary cutters, the méat must be uniformiy eut, and free froro strings 
or long pièces." 

I do not flnd, in the prior décisions of the courts, anything which in- 
dicates that Baker was a pioneer inventor. He made a simpler, 
cheaper, and better machine by the omission of certain preliminary 
cutters. The new évidence as to Adams serves a double purpose. It 
still further narrows the Baker invention, and supports the claim of 
noninfringement by thèse défendants, who, by practically adopting the 
Adams construction, and adding the forcing screw of Miles, hâve 
made a still simpler device consisting of two parts only. The défend- 
ants' machine, by reason of its sélection and combination of éléments 
shown in the prior art of méat choppers, by its close resemblance to 
such constructions, and by its radical departure in construction and 
opération from the vital and essential éléments of the patented ini- 
provement, is so differentiated therefrom that it does not infringe. 

Thèse conclusions render it unnecessary to consider complainant's 
failure to prove its title to the patent in suit. Let the bill be dis- 
missed. 



PLATT v. BRYANT ELECTRIC CO. 

(Circuit Court, D. Connecticut. February 14, 1896.) 

No. 713. 

Patents— Invention— Priomty— Electric Switches. 

The Platt & Orford patent, No. 427,521, for an electrlc switch for 
opening and closing electrlc circuits, and which relates to devices for 
insuring contact with the terminais thereof, and covers a combination 
whereby the contact bar Is cam-actuafed in one direction and spring- 
actuated In the other, Jield invalid, because apparently wanting inven- 
tion in view of the prior state of the art, and because of priority of in- 
vention by one Bryant 
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This was a bill by 0. S. Platt against the Bryant Electric Company 
for alleged infringement of a patent relating to electric switcb.es for 
opening and closing electric circuits. 

Chamberlain & Newman, for complainant. 
A. M. Wooster, for défendant. 

TOWNSEND, District Judge. The bill herein charges infringe- 
ment of the fourth claim of patent No. 427,521, granted to O. S. Platt 
and J. M. Orf ord, May 6, 1890, for an electric switch for opening and 
closing electric circuits. Complainant owns the patent, and défend- 
ant has infringed said claim. The alleged invention relates to de- 
vices for insuring contact with the terminais of such switches, and 
covers a combination whereby the contact bar is cam-actuated in one 
direction and spring-actuated in the other. The défenses are invalid- 
ity, because the patentées were not the first inventors of the patented 
device, because it was in public use and on sale for more than two 
years prior to their application, and because of the prior state of the 
art. The défendant makes its switches under patent No. 391,943, 
granted to Waldo C. Bryant, October 30, 1888. Of the éléments enu- 
merated in complainant's fourth claim, the contact bar, the washers, 
and the ferrules are substantially identical with those shown in dé- 
fendante prior patent. The terminais also were old. The only novel 
élément in complainant's combination is the broadly U-shaped plates. 
They preferably comprise an inner plate of German silver, designed to 
f urnish the required resiliency, and an outer plate of pure copper, on 
account of its high conductivity. Complainant admits that it is not 
limited by said claim to the use of either German silver or brass. 
Patent No. 398,560, granted February 26, 1889, to Weller and Rietzel, 
which was cited as a référence to the original claim for such plates, 
shows a combination of a plate of soft copper and a spring of phosphor 
bronze attached to the base of the switch, and designed to secure the 
advantages of conductivity and resilience. The use of materials dif- 
fering in conductivity and resilience in other electrical devices was 
well known in the prior art. The patents to Warren S. Hill, No. 398,- 
510, granted February 26, 1889, and No. 406,906, granted July 16, 
1889, the applications for each of them being prior to the alleged in- 
vention of the patent in suit, show terminais of substantially the same 
construction as that of the patent in suit, and contact bars provided 
with inner plates of brass and outer plates of copper. Thèse switches 
were made, sold, and publicly used as early as 1887. The contact 
bars moved in the arc of a circle. The contact bars of the patent in 
suit move vertically. The plates were bent around rectangular-shaped 
blocks of insulating material into the shape of a U, or a V with the 
point squared. The plates of the patent in suit were curved into 
this IT-shape, not bent. In thèse respects alone is there any material 
différence between said devices. From thèse différences there resuit, 
in complainant's device, greater resilience, and such a flexible sliding 
contact with the rigid terminais as insures a simultaneous contact, not 
at a point, but along a horizontal line, and uniformly and evenly in- 
creasing in width until such contact is effected with the whole outer 
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surface of tbe plates, whereby sparking is avoided. Did thèse usef ul 
improvements, in view of the advantages thereby secured, involve in- 
vention? If, in thèse respects, the structure of complainant were dif- 
férent from those of the prior art, a more difficult question would be 
presented. But some months prior to the alleged invention, Bryant, 
the patentée of defendant's patent, constructed a switch having flexi- 
ble copper contacts attachée! to a base and vertically operating bars. 
As this élément of vertical movement is the prime factor in securing 
the advantages to be derived from complainant's construction of 
curved plates, the other élément of the broadly U-shaped plates is rel- 
atively subordinate, and comparatively unimportant. If there be a 
pubstantial différence between the prior art, as shown in the rounded 
plungers and bent plates of Weller and Bietzel, or the bent plates of 
Hill, and complainant's curved plates, and if curved plates possessed 
greater resiliency or caused a Armer contact, the skilled workman 
would adopt such a modification without the exercise of the faculty of 
invention, and without thereby securing any novel or nonanalogous ré- 
sulta. 

I hâve not referred to the claim that the métal f errules upon the in- 
sulating material on the contact bar perform the novel and important 
f unction of taking up a portion of the electricity, and thereby cutting 
down the résistance of the circuit. The patent not only makes no réf- 
érence to such function, but merely describes them as "preferably of 
conducting material surrounding the caps." The statement by com- 
plainant's expert of the method in which the alleged function is per- 
formed shows that, if true, the resuit, at most, is trifting and immate- 
rial. Furthermore, if complainant's f erruie does theoretically or prac- 
tically perform such function, it does not appear that the same func- 
tion would not also be performed by the similar construction shown 
in defendant's patent. Thèse conclusions, derived from a comparison 
of the claims of the patent with the state of the prior art, would dis- 
pose of the case were it not for the uncontradicted évidence of the 
commercial success of complainant's switch. It ha.s theref ore seemed 
necessary to examine the second défense, which, assuming that said 
device required invention, is based upon the claim that Bryant, de- 
fendant's assignor, was the first inventor thereof. The complainant 
claims that Platt and Orford studied over the subject together, and 
that on August 24 or 25, 1888, Platt first completed a switch embody- 
ing the invention covered by the claim in suit. The application for 
the patent in suit was made October 8, 1889. In December, 1888, 
Bryant completed a model embodying the construction herein claimed, 
and showed it to said, Orford. January 14, 1889, the New England 
Electric Supply Company, through said Orford, gave Bryant a con- 
tract to supply it with 500 of said switches. But the existence of the 
alleged completed switch of August, 1888, was not otherwise proved 
than by the oral testimony of Platt and two pocket memoranda. 
Platt does not know what became of it, but his "impression is that we 
used parts of it to make other experiments later." He took no steps 
towards the development of said invention till July, 1889, when he 
made a model alleged to be exactly like that of 1888, as he says, "in 
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order to show Mr. Orf ord that I could make a practical switch, as well 
as for my own satisfaction." On the other hand, in the contract of 
January 15, 1889, with Orford and a Mr. English, Bryant says: "I 
hereby agrée that the exclusive and entire sale of my switch" shall 
rest in the hands of said company. Orford was not called either to 
support Platt's claim of their prior conception and réduction to prac- 
tice, or to explain said contract, or to corroborate the claim that Bry- 
ant worked under his instructions. This latter claim is unsupported 
by any sufflciently deflnite évidence. Complainant, therefore, has 
failed to prove either a prior completed conception or réduction to prac- 
tice, or Orford's connection with the Bryant model. Walk. Pat. (3d 
Ed.) § 76, and cases cited. Let the bill be dismissed. 



JACKSON et al. T. BIRMINGHAM BEASS CO. et aL'i 

(Circuit Court, D. Connectlcut February 21, 1896.) 

No. 770. 

1. Patents — Infringement. 

A patent coverlng a process for converting smooth, seamless, sheet- 
metal tubing into spheroidal bodies, by swaging and upsetting them by 
endwlse compression between dies having the form of the body to be 
made, is not infringed by a process of forming sphères from corrugated 
tubes by compressing them endwise in dies of the proper shape, where 
the changes of shape are made solely by the folding or unfolding oif the 
corrugations, without any upsetting of the métal. 

2. BAME — ESTOPPEL — ExPUNGED DlSCLAIMER. 

A patentée is not estopped by an original disclaimer which is af terwards 
stricken out, but the same may nevertheless be considered for the purpose 
of ascertaining the inventor's conception of the true nature of his inven- 
tion, and what was new and what was old. 

8. Same— Process of Forming Hollow Spheroidal Bodies. 

The Jackson & Burkhardt patent, No. 378,412, for a method of forming 
hollow spheroidal bodies from sheet-metal tubes, construed, and held uot 
infringed, as to claim 1. 

This was a suit in equity by William H. Jackson and others against 
the Birmingham Brass Company and others for alleged infringement 
of a patent. 

Witter & Kenyon, for complainants. 

George A. Fay, C. E. Mitchell, and H. B. Brownell, for défendants. 

TOWNSEND, District Judge. The complainants herein, by the 
usual bill, ask for an injunction and accounting because of the alleged 
infringement by défendants of the first claim of complainants' patent, 
No. 378,412, granted to them and John Burkhardt, February 21, 1888, 
for a "method of forming hollow spheroidal bodies from sheet-metal 
tubes." The claim in suit is as follows: 

"The process herein described of forming hollow spheroidal bodies from 
thin sheet-metal, oblate at their extremltles, which consists in first forming 
the métal into a tube, then placing a short section of said tube between two 
dies having the form of the body to be made, and compressing the tube lu 
the said dies." 
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The patent itself, interprétée! by the aid of the file wrapper, so 
effectually supports the défense of noninfringement, that it has been 
found unnecessary to consider the other défenses, of direct anticipa- 
tion and nonpatentability, in view of the prior art, and by reason of 
the nature of the patented process. The défendants admit that they 
hâve manufacturée! hollow ornamental balls by the f ollowing process : 

"A thin sheet métal was first in the form of a tube. This tube was cor- 
rugated by passing it through suitable dies. It was next eut into short sec- 
tions. The length of each section of tubing was determined wlth référence 
to the size and shape of the bail to be ruanufactured, and to the process em- 
ployed by the défendant for maklng such balls. The section of tubing was 
then compressed between two dies having the form of the body to be made. 
One die was supported in the bed of the press. The other was attached to a 
plunger. A short section of tubing was placed in the die, in the press bed, 
whereupon the upper die was brought down on the upper end of the tubing, 
and the tubing compressed at both ends at the same time in such a way as 
to flatten the corrugations at each end, causing the tubing to assume the shape 
of a bail, ail being done at a single opération of the press. The tubing was 
substantially the same in diameter, before compression, as the mouth of the 
lower die. The dies operated to compress the ends of the tubing in the man- 
ner stated, causing it to conform to the shaping walls of the dies. Some of 
the dies were provided with a pin or stop at the base of the concavity, to 
prevent the métal from closing in further the apertures at the extremities 
resulting therefrom. The ballB were completed and brought into their fln- 
ished form, as shown In the exhibits, by this single opération of the press 
acting upon the corrugated tubes. * * * No lining of any kind was used 
with the tube to support it during compression. Balls were sometimes made 
with raised central portions or girdles. * * * The girdle is produced by 
cutting a section of pipe too long for the dies, so that before the two halves 
of the dies meet the métal 1s forced outward, the dies being stopped at the 
proper time to produce the configuration shown." 

By means of this process the corrugations in the tubing were so 
crimped or folded together at the ends as to cause the tubing to con- 
form to the shape of said dies. There was no shortening or thicken- 
ing or thinning of the métal itself. The material remained of the 
same thickness. The changes in size and shape of the article were 
due solely to the expansion and contraction of the folds of the cor- 
rugations. 

The spécifications of the patent in suit describe a process for con- 
verting seamless métal tubing into spheroidal bodies by first forming 
thin sheet métal into a tube, and then subjecting it to endwise com- 
pression with dies having the form of the body to 'be made. The 
patentée states that this process is based upon his discovery — 

"That comparatively thin tubes of large diameter can be swaged and upset 
into spheroidal form by dies, and that the métal can thereby be upset, without 
crimping, to receive the desired forms." 

Ail the drawings which concern the claim in suit show either tubing 
or spheroids with plain surfaces. 
In his original application for a process patent, the applicant said : 

"I am aware * * » that the folding together of the ends of sections of 
corrugated tubing for ornamental purposes is not new. But my invention 
relates to the conversion of seamless plain sections of tubing into ornamental 
hollow bodies, ready for use," etc. 

This paragraph was afterwards stricken out, and in its place the 
f ollowing paragraph was inserted: 
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"Having described my tmproved process of forming hollow spheroidal 
bodies, I would state that I am aware that very small articles, like beads, 
hâve heretofore been shaped by compressing the ends only of tubular sec- 
tions into a rounded form, without shaping the periphery thereof, the tube 
being comparatively thick in relation to size of the article to be formed, so 
that sufficient body is provided in the tube to prevent crimping or doubling; 
and I am aware that larger hollow articles hâve been swaged into more or 
less rounded form, from comparatively thin tubular métal, by first casting a 
thick temporary lining of soft métal into the tube, to give body thereto, and 
then shaping in one or more sets of rounded dies. But my invention differs 
from the former in making bodies of any desired size witkout using tubing 
of a thickness increased as the diameter is enlarged, and also in not only 
swaging and upsetting the ends of the tube into a smaller diameter, but also 
enlarging the diameter of the middle part thereof; and it differs from the 
latter most essentially in not employing lining of soft métal, or any other 
material; and it differs from both in that, whereas in those cases there is 
only a changing of the shape of the tube, there ls no upsetting of the métal, 
making it thinner in some parts and in others thicker, my process does thus 
greatly change the thickness of the métal in différent places; and, so far as 
I am aware, I am the first to dlscover that comparatively thin tubes of large 
diameter can be swaged and upset into spheroidal form by dies, and that the 
métal can thereby be upset, without crimping, to receive the desired forms." 

It seems manifest, from thèse various statements of the patentée, 
that he thereby limited himself to a swaging or upsetting process 
which does not embrace the process used by défendants. Of course, 
he is not estopped by the original disclaimer, which was afterwards 
stricken out. But, as is forcibly urged by counsel for défendants, 
said language "is a distinct statement upon the record of the facts 
as he knew them to exist, and, although the statement never became 
a part of the patent, it nevertheless discloses the inventor's conception 
of the true nature of his invention, and what was new and what was 
old." In the patent itself the patentée says, "My process does thus 
greatly change the thickness of the métal in différent places," by 
swaging and upsetting the métal, and differs from the prior art, 
where "there is only a changing of the shape of the tube, there is nu 
upsetting of the métal, making it thinner in some parts in others 
thicker." And he claims to be the first discoverer of this capacity of 
such métal tubes to be thus "upset without crimping," and shows in 
his drawings only plain tubes as the ones possessing such capacity. 
Inasmuch as défendants' process is applied only to corrugated tubes, 
and changes the shape of such tubes solely by folding or unfolding 
the corrugations therein, and does not upset the métal, or make it 
thicker in some parts and thinner in others, in which respects it differs 
from the alleged discovery of the patentée, as described by him and 
differentiated from the prior art, there is no infringement Let the 
bill be dismissed. 



PUTNAM v. BROOKER et aL 

(Circuit Court, S. D. New York. August 31, 1895.) 

Patents— Infkingement — Bottle Stoppers. 

The Morhous patent, No. 377,043, for an improvement in wlre bail 
bottle-stopping devices, if patentable at ail, mnst be strictly confined to 
the device described in the spécifications and shown in the drawings, and 
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is not entltled to the broad doctrine of équivalents. Beld, therefore, that 
lt was not infrlnged. 

This was a bill in equity by Henry W. Putnam against Smith 
A. Brooker and others for alleged infringement of a patent. 
Arthur v. Briesen, for complainant. 
Stephen H. Olin, for défendants. 

TOWNSEND, District Judge. This is a final hearing on the 
ordinary bill praying for an injunction and accounting by reason 
of the alleged infringement of patent No. 377,043, granted, Jan- 
uary 3; 1888, to Frederick P. Morhous, and assigned to complainant. 
An application for a preliminary injunction was denied. 

This patent is for an improvement in the class of bottle-stopper 
devices which are attached by means of wire bails to the necks 
of bottles, and so arrangea with a hinged stopper that the mouth 
of the bottle may be quickly and securely closed and easily opened. 
The prior art was so crowded with minor improvements upon the 
original device that there was scarcely standing room for in- 
vention when this patentée entered the field. A considération 
of what he found therein and of what he did, and of défendants' 
construction, shows that he is in this dilemma: either his patent 
is void, or défendants do not infringe. In several of the earlier 
devices the stoppera both slid longitudinally upon, and rotated 
freely about, the bail. In patent No. 275,101, granted, April 3, 
1883, to Abram V. Whiteman, while the cover rotated freely, 
longitudinal movement was prevented by so confining the horizon- 
tal part of the bail within the flat surface of the cover that the 
edges of the cover pressed against the vertical sides of the bail. 
Objection having been taken to the introduction of évidence as 
to this patent, on the ground that it was not set up in the answer, 
the considération thereof has been conflned to its bearing upon the 
state of the prior art. The patentée of the patent in suit accom- 
plished the same resuit by so bending the upper part of the bail 
that it fitted and revolved in a hollow space, formed by a recess in 
the center of the stopper or cover and an elevated cap pièce se- 
cured to the stopper. But, on the same day on which he took 
out said patent, he also took out patent No. 377,042 for a bottle 
stopper- baving the same bent bail conflned in a recess in the cen- 
ter of the stopper, the only material différence being that, in this 
earlier bâtent, the métal portion of the stopper was first rigidly 
east upon the bent bail, and the bail was then tarned, as the pat- 
entée says, so as to permit slight oscillatory motion, but not com- 
plète révolution. It does not appear that it might not be fur- 
ther turned, so as to permit complète révolution, as in the device 
of the patent in suit, or that it would not naturally wear into in- 
fringement thereof in practical use. 

The défendants' device opérâtes upon the same principle as that 
of complainant. It has a bail similarly bent, and preventing longi- 
tudinal movement by the contact of the upwardly extending sides 
of the bend in the bail with a cap pièce secured to the stopper. 
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But it has neither the recess in the stopper nor the cavity in the 
cap specifically illustrated, described, and claimed in the patent 
in suit. The means for preventing longitudinal movement is as 
mu en like that shown in said Whitenian patent as that of the 
patent in suit. It is practically the same as that used from time 
immémorial to confine the handle of the ordinary tin pail. The 
only feature of novelty in the patent in suit is the spécifie means 
for securing an old resuit, and which the patentée claimed as fol- 
lows: 

"1. In a bottle stopper, the combination of the bail, B, having bend or en- 
largement, e, stopper, B, having recess, g, for the réception of the bend or 
enlargement, e, and a cap, F, for holding the stopper on the bail, and per- 
mitting its rotation thereon, substantially as described. 

"2. In a bottle stopper, the combination of the bail, B, having bend or en- 
largement, e, stopper, E, having recess, g, and cap, F, having cavity, h, over 
the recess, g, said cap being secured on the stopper, substantially as de- 
scribed." 

It is at least extremely doubtf ul whether there is any patentable 
novelty in the patent in suit. But in any event, in view of said 
Whiteman patent and the prior Morhous patent, and the gênerai 
art as shown in the pail-handle construction, this patent is of 
such a character that the broad doctrine of mechanical équivalents 
cannot be invoked in its behalf. The very éléments relied on to 
sbow patentable novelty are the ones omitted from the device 
used by the défendants. The patentée must be strictly confined 
to the self-imposed limitations of the device described in his spéc- 
ifications, shown in his drawings, and covered by his claims. "If, 
however, the patent could be sustained at ail, it would hâve to 
be restricted and confined to the spécifie combination described *in 
the second claim, as indicated by the letters of référence in the 
drawings, and each élément specifically pointed out is an essential 
part thereof. * * * If any validity could be conceded to the 
patent, the limitation and restriction which would hâve to be 
placed upon it by the action of the patent office, and in view of 
the prior art, would narrow the claim, or confine it to the spécifie 
structure therein described, and, as thus narrowed, there could 
be no infringement on the part of appellants if a single élément 
of the patentee's combination is left out of the appellants' device." 
Knapp v. Morss, 150 U. S. 221, 228, 14 Sup. Ot. 81. 

It is unnecessary to consider the other questions raised. The 
admissions of this défendant, who is not the manufacturer, but 
is only a user of the stopper complained of, should not be per- 
mitted to affect the rights of the public upon the question of pat- 
entable novelty. Let the bill be dismissed. 
v.72F.no.3— 18 
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EDISON ELECTRIC LIGHT CO. v. ELECTRIC ENGINEERING & SUP- 

PLY CO. 

(Circuit Court, N. D. New York. February 27, 1890.) 

No. 6,071. 

Patents— Limitation of Claims— -Electric Lamps. 

The Bergmann patent, No. 311,100, for an electric lamp socket, in which, 
is used a disk of noncombustible insulating material (preferably of lava), 
and a circuit controller key of a spécial form, niust be confined to the 
précise structures described and shown, and is not entitled to the benefit 
of the doctrine of équivalents. Held, therefore, that it is not infringed 
by a socket made according to the Hinds patent of 1891, in which the 
insulating disk is of porcelain, and the circuit controller key is of différent 
structure and opération from that of Bergmann. 

This was a bill in equity by the Edison Electric Light Company 
against the Electric Engineering & Supply Company for alleged in- 
f ringement of a patent relating to sockets for incandescent electric 
lamps. On final hearing. 

The patent, No. 311,100, on which this action is founded, was granted to 
Sigmund Bergmann, January 20, 1885, for improvements in sockets for in- 
candescent electric lamps. The improvements relate to sockets designed to 
receive lamps whose terminais are a screw-threaded ring and a plate on the 
base of the lamp. The object was to provide a compact socket, having few 
parts, a small amount of insulating material and a simple circuit-controller. 
The spécification says, among other things, 

"A is a disk of insulating material. I prefer to use a non-combustible and 
non-carbonizable material, such as lava. This is désirable in a socket of this 
character, because the contacts and terminais are placed close together in a 
small space, so that there may sometimes be danger of a short circuit be- 
tween them, and also circuit is continually being made and broken by the 
socket key, in some cases causing considérable spark. « * * The socket, 
constructed as described, is of a neat appearance, is very compact, has.no 
useless mass of insulating material, being merely a métal skeleton with just 
enoug'h insulation to separate the terminais, ail the circuit connections being 
carried by the single insulating disk instead of being divided among two or 
more insulating portions, as heretofore. The circuit controller making and 
breaking circuit upon the lamp tip employa fewer parts and is simpler in 
construction than any heretofore used, while it is very efficient in opération, 
and the whole may be put together or taken apart with great readiness, the 
parts being easily separable." 

As stated by the patentée the socket is compact and simple. It is of the 
usual type and diiters from those which preceded it in matters of détail only. 
No minute or extended description is necessary. The socket will be readily 
understood by reading the above excerpts in connection with the claim. The 
claims involved are as follows: 

"1. In à socket for an electric lamp, the comblnation of two circuit ter- 
minais, onea sleeve adapted to make contact with the band or ring terminal, 
the other a spring movable ihto and out of contact with the bottom terminal 
of the lamp, substantially as set forth." 

"3. In a socket for an electric lamp, the comblnation, with a disk of in- 
sulating material, of a contact sleeve for making contact with the band or 
ring terminal of the lamp, a contact pièce for making contact with the bot- 
tom terminal of the lamp, and two terminais for the circuit wires leading 
to the socket, ail said socket contacts and terminais being carried by the said 
insulating disk, substantially as set forth. 

"4. In a socket for an electric lamp having two terminais for making con- 
nection with corresponding lamp terminais, the comblnation of a métal sup- 
porting portion and a disk of insulating material carried thereby and car- 
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rying ail the terminais and contacts of the socket, substantially as set forth." 
"9. The combination, wlth a contact spring, substantially of the form de- 
scribed, of a separate turning key bearlng against said spring, whereby lt 
may be forced upward to make contact, substantially as set forth." 

"13. In a socket for electric lamps, the insulating body which supports the 
terminais or connections, formed of non-combustible material, substantially 
as set forth." 

Claims 1 and 9 relate to the circuit controller; the others to the insulating 
disk. The défense is that thèse claims, if valid, must be limited to the pré- 
cise construction shown and, as so limited, the défendant does not infringe. 

Charles E. Mitchell and Richard N. Dyer, for complainant. 
Alfred Wilkinson, for défendant. 

COXE, District Judge (after stating the facts). It is unnecessary 
to discuss at length the many questions presented by the elaborate 
record and briefs for the reason that when subjected to analysis it 
must be found that Bergmann's claim to invention rests upon two 
narrow foundations; first, the character of the insulation, and, sec- 
ond, the form of the circuit controller or key. Unless invention can 
be found in thèse two features it can be found nowhere. 

The use of incombustible insulating material in this art was very 
old. Soapstone, glass and plaster of paris had been used and por- 
celain had been suggested by Gordon in 1880. The patentée says: 
"I prefer to use a non-combustible and non-carbonizable material, 
such as lava." The character of the insulation is left optional, the 
patentée merely expressing a préférence for material having the char- 
acteristics of lava. He does not claim lava or any other material 
speciflcally. Assuming that he discovered lava as applied to this 
art and that its substitution for the materials previously used consti- 
tuted invention, and, assuming further, that the claims can be limited 
to lava, it is not easy to see upon what principle he acquired a mo- 
nopoly of porcelain which is the material used by the défendant. 
Especially is this true when it is remembered that Bergmann did not 
use porcelain until two years after the date of his patent, although, 
as above stated, its use was suggested by Gordon flve years prior to 
that date. 

An examination of this record must convince the impartial reader 
that the use of non-combustible insulating material in this and 
analOgous situations was not new with Bergmann and that its ad- 
vantages were recognized by a number of electricians long prior 
to the date of his patent. If the disk claims are construed broadly 
as covering ail kinds of non-combustible insulating materials they 
are clearly void because non-combustible material had been used 
in similar combinations, and if thèse claims are limited to lava 
the défendant does not infringe for the reason that it uses proce- 
lain and not lava. 

If the court were dealing with a foundation patent it is not un- 
likely that porcelain would be regarded as an équivalent for lava 
in the same way that soapstone and glass, broadly speaking, might 
be so regarded. But, as will be seen hereafter, Bergmann is not 
entitled to the benefit of the doctrine of équivalents. He was the 
first to use lava. It would seem from the record that no one cares 
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to dispute his right to its exclusive use. Lava is not the commer- 
cially successful insulating material of to-day; porcelain is. To 
give Bergmann a monopoly of porcelain and ail similar substances 
because he was the first to adopt a material which no electrician 
wishes to use at the présent time, would not only do injustice to 
the défendant, but to ail others who hâve made or are endeavoring 
to make improvements in this art. 

Circuit breakers in the sockets of incandescent lamps were old 
at the date of the patent in suit. One of thèse was bef ore the court 
in Schuyler Electric Co. v. This Défendant, 62 Fed. 588; Id., 13 
C. C. A. 491, 66 Fed. 313. It was there held that as early as 1881 
a claim for such a device must be limited to the précise mechanism 
shown and described. Since that date, and prior to the date of 
Bergmann's application, key circuit controllers operating in a 
great variety of ways were devised by a number of electricians in- 
çluding Bergmann himself. It is not, of course, pretended that a 
circuit controller located in a lamp socket was new with Berg- 
mann. Ail that is claimed for his key is that it is simpler and 
better than those which, preceded it. The spécification says : 

"The circuit controller mailing and breaking circuit upon tlie lamp tips em- 
ploya fewer parts and is simpler in construction than any heretofore used." 

In short, as to both branches of the controversy, it is perfectly 
obvions that Bergmann was in no sensé a pioneer. Unquestion- 
ably he produced a simple, compact, durable and efficient socket, 
but the art did not begin with him and it ought not to be held to 
end with him. He has originated no new principle of opération; 
he has produced no new resuit. He improved upon existing struc- 
tures. Other inventors should be permitted to do the same. With 
the exception of claim 13, which, it would seem, is too broad to be 
upheld upon any rational theory, the claims in question may be 
sustained if confined to the précise structures described and shown. 
They cannot, however, be held to suppress improvements which 
differ from Bergmann as essentially as he differs from the prior 
art. 

When it is remembered that in 1884 and 1885 ail experimenters 
along this line had to deal with a well known lamp and an almost 
equally well known form of socket, which, of necessity, was re- 
quired to conform to the changes made from time to time in the 
lamp base, it is plain that the area of action was necessarily cir- 
cumscribed. For years both lamp and socket hâve been of a con- 
ventional type. Admitting that the material of the disk and the 
détails of the key construction were new, is it not manifest that 
the assembling of thèse well known éléments in an old form of 
socket to receive an old form of lamp did not involve any high or- 
der of inventive skill and that the combinations thus formed must 
be restricted to the mechanism shown? 

The defendant's sockets, of course, resemble the Bergmann socket 
as they do ail the sockets in use, but they resemble it only in points 
which are common to ail. They are made under patents granted to 
Jessie L. Hinds in 1891. The insulating disk is porcelain instead of 
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lava. The circuit controller is différent in many essential particu- 
lars. Bergmann's key is insulated at its tip, moves forward and 
back in the arc of a circle of about 90 degrees, has a slow break, un- 
less care is used, and is provided with a métal hand pièce. 

The defendant's key bas a porcelain hand pièce, the key proper 
being in the circuit. It opérâtes with a cam action and can be 
turned in either direction an indeânite number of times. There is 
no possibility of turning the key the wrong way as in the patented 
device and the circuit is broken by an instantaneous séparation of 
the parts. The défendant does not hâve the key sleeve and its 
insulating disk differs from the disk of the patent in structure and 
opération. The Thomson-Houston socket of the défendant does not 
hâve the sleeve terminal of the first claim, but a screw-threaded 
plug, which, though making mechanical and electrical connection, 
can in no true sensé be termed a sleeve. 

Many other points of différence might be pointed out were it 
necessary to do so, but it is not. To pursue the discussion fur- 
ther would only lead to inconsequential findings as to matters of 
détail without useful resuit. If the broad construction contended 
for by the complainant were permissible the défendant would, un- 
questionably, infringe, but with the limited construction made nec- 
essary by the prior art and by the language of the patent it is 
equally manifest that the défendant does not infringe. Upon the 
whole case the court is satisfled that Bergmann was simply an 
improver upon the prior art in matters of détail only and that he 
must be conflned strictly to what he has described and shown. 
Hinds was also an improver and in using the socket covered by the 
Hinds patents the défendant does not trespass on any territory 
belonging to Bergmann. There are many points of similarity be- 
tween Hinds and Bergmann, but they are features free to both. 
The features which were new with Bergmann the défendant does 
not use. 

The bill is dismissed. 



YPSILANTI DRESS-STAY MANUF'G CO. v. VAN VALKENBURG et al. 

(Circuit Court, N. D. New York. February 29, 1896.) 

No. 6,198. 

1. Patents — Novelty and Invention— Garment Stats. 

The Bowling patent (original No. 362,568, reissue No. 11,009), for im- 
provements in stays for garments, consisting in securing the stiffening 
Made between sheets of rubber projecting beyond the blade both at its 
ends and edges, the rubber being covered with fabrics of similar dimen- 
sions, which are made to adhère thereto by pressure between warm 
plates, held void as to claim 1, for want of patentable invention, in view 
of the prior state of the art. 

2. Same — Invention. 

Invention cannot be predicated of the popularity of the article alone, 
as the success thereof may be accounted for by superior workmanship, 
attractive manner of display, and the energy and ability with which it is 
introduced to the market. 
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8. SâMB. 

The Bowling patent No. 378,080, for an Improvement upon the garment 
stay covered by patent No. 862,568, to the same Inventor (reissue No. 
11,009), lield vold for want of invention. 

This was a bill in equity by the Ypsilanti Dress-Stay Manufactur- 
ing Company against Wells Van Valkenburg and others for alleged 
infringement of two patents relating to garment stays. On final 
hearing. 

This action is based upon two patents granted to Enoch C. Bowling and 
now owned by the complainant. Both are for improvements in stays for 
garments. The patent principally relied on is reissue No. 11,009, dated July 
2, 1889. The original, No. 362,568,- is dated May 10, 1887. The spécification 
states that it was common to form in a garment a séries of pockets by 
stitching, into which steel or whalebone stiffeners were Inserted. This method 
was not only expensive, but the stiffeners, being loose, soon wore through the 
garments and dropped out. The object of the patentée was to obviate thèse 
and other difficulties by securing the stlffening-blade between sheets of rub- 
ber projecting beyond the blade both at its ends and edges, the rubber -being 
covered with a suitable fabric, so that when subjected to pressure between 
warm plates the parts adhère and a stitching edge around the stiffener is 
provlded. The stiffening-blade may be of steel, whalebone, wood or any 
other suitable material. The outer covering may be of any suitable cloth. 
The strips of rubber between the stiffener and the outer fabric must be un- 
vulcanized and very thin. The spécification says: "The parts constituting 
the stay, when placed in position, are subjected to pressure between heated 
clamps or plates, whereby the rubber strips become softened or melted, there- 
by passing into the meshes of the covering fabrics around and over the 
stiffener, the rubber sheets jolning each other, so that when congealed they 
form a solid mass, flrmly cementing the parts together, Inclosing the stiffener 
D within a rubber covering, thus holding said parts flrmly in position be- 
tween the fabrics, and when using steel for the stiffeners D the rubber pre- 
vents moisture or perspiration from the body of the wearer from reaching 
the stiffener, thereby preventing the rusting of the steel, as is now common 
with steel stays." The first claim only is involved. It is as follows: "(1) 
The stay herein described, comprising the stiffening-blade D, having sheets 
of rubber t t lying upon each side thereof and projecting over the edges and 
ends of said blade, with the covering fabrics B B'" having a like projection 
and adhering thereto, whereby a stitching-edge is provided surrounding the 
stiffening-blade, as and for the purposes specified." The spécification and 
the first claim of the original and the reissue are the same. No attack is made 
upon the reissue, as such, so long as the controversy is confined, as it is hère, 
to the first claim. The défenses are that the claim is anticipated, does not 
involve Invention, and that it is not infringed by the stay manufactured by 
the défendants at the présent tlme. 

The second patent Is No. 378,080, dated February 21, 1888. "This patent," 
says the complainant's brief, "differs from reissue No. 11,009 only in capping 
the ends of the steels before making up the stay." The patentée says in 
the spécification: "I am aware that metallic end caps secured to the ends 
of stiffening-blades for corsets and stays hâve long been in use, and there- 
fore do not claim, broadly, such matter; but I am not aware that stiffening- 
blades having such metallic end caps hâve heretofore been secured within 
a covering of fabric having interposed layers of gutta-percha tissue, with 
a marginal or fabric stitching-edge surrounding said protected blade and me- 
tallic end caps, whereby said blades and metallic end caps are provided with 
an impervious coating having an outer textile covering, the gutta-percha tissue 
cementing the end caps flrmly to the ends of the blade and within the tex- 
tile fabric coverings, whereby said metallic parts are prevented from rusting 
or corroding, the metallic end caps being cemented within the fabrics, thereby 
preventing said caps from pulling off the blade, as is common when attachée! 
in the ordinary way to the exterior of the stay, by simply pressing said caps 
onto the ends of the stay." The claim is for "the herein-described stay, com- 
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prising the stiffening-blade having metallic end caps, and fabric coverings 
projeeting beyond the edges and capped ends of the stiffening-blade, with 
interposed sheèts of gutta-percha tissue, said parts adhering together and 
forming the textile fabric stitching-edges f f, as and for the purposes speci- 
fied." The défense is that the claim is void for want of invention. 

Edmund Wetmore and George H. Lothrop, for complainant. 
Charles H. Duell, for défendants. 

COXÉ, District Judge (after stating the facts). The first claim of 
the reissue is not for a process or method, but for a product, a new 
article of manufacture — a garment stay. This stay has the f ollowing 
features: First. A stiffening blade. Second. Two sheets of rubber, 
one lying on each side of the blade and projeeting over its edges and 
ends. Third. Covering fabrics similar in dimensions to the rubber 
sheets and adhering thereto. Fourth. Projections sufficient to pro- 
vide a stitching edge entirely around the blade. Such a stay, no mat- 
ter how produced, would infringe, and such a stay, made prior to 
March, 1886, would anticipate. 

The prior art shows a very large variety of stays. In January, 
1883, Austin Kelley made a dress stay by covering a capped blade, 
precisely like the blade of the patent, with "gutta-percha tissue" which 
is concededly the équivalent for the "very thin" rubber strips of the 
patent. Kelley's stay was also covered with a textile fabric which 
was wrapped round the gutta-percha, the parts being made to adhère 
by heat and pressure. Kelley's object, like Bowling's, was to cover 
the stay so "as to exelude moisture," and provide means for fastening 
it securely to the garment to be stayed. Although the Kelley pat- 
ent says that "a line of stitching is run near the edge of the busk, 
so as to pass through the four-fold outer covering, as well as the inner 
layer of muslin and gutta-percha," it is not contended that this is the 
means of attachment shown in the patent at bar. On the other 
hand, it can hardly be disputed that the Kelley patent shows ail of the 
features of the Bowling stay, except the stitching edge. The com- 
plainant's brief admit» this, by implication, when it says: "The 
Kelley stay has been brought into use only by adding the stitching 
edges of Bowling." In other words, if the former had shown the 
edges of the latter it would hâve been an anticipation. Other pat- 
ents might be cited showing, substantially, the same combination. 
For instance, Brown, in 1863, described a thin strip of steel covered 
with a woven fabric "the inner faceof which is coated with India-rub- 
ber," and the Smith spécification describes the corset stay of that 
patent (1879) as follows: 

"A is the stay; a, the interior steel portion; b, the rubber coating between 
the steel and the outer cloth covering,' c." 

Références might be multiplied, but it is unnecessary. There 
can be no doubt that at the date of Bowling's application it was 
old to cover a steel busk with India-rubber, or équivalent materials, 
and an outer covering of cloth completely enveloping the busk, ad- 
hésion of the parts being produced by heat and pressure. It can- 
not, then, be disputed that the prior art shows ail the features of 
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the olaim as enumerated above except the fourth, viz.: "A stitch- 
ing edge entirely around the blade." 

Starting with the Kelley patent, which, for présent purposes, is 
as pertinent a référence as any, the question of patentability may 
be reduced to the simple proposition, did it involve invention to 
provide a stitching edge for Kelley's stay? It is obvious that with 
no assistance from the prior art the probleni which Bowling had to 
solve was not particularly difflcult. Before him was a waterproof 
dress stay designed to be attached to garments. The garaient 
was there, the stay was there. How shall the stay be attached? 
Did it require any severe strain upon the "intuitive faculty of the 
mind" to suggest sewing? But it is said that not only was it nec- 
essary to think of sewing, but also to provide projections to hold 
the stitches. This is true, but in view of the ordinary expédients 
resorted to when it is desired to sew one article, through which a 
needle will not penetrate, to another, did it involve invention ? It 
would seem that the weight of authority would require a négative 
answer. Thus far we hâve proceeded on the hypothesis that the 
prior art furnished no hint as to the manner in which rubber and 
cloth covered stays might be attached to the garaient by sewing, 
but it will be found, on examination, that the way adopted by Bow- 
ling was well known as applicable to this particular art. The 
Brown patent, before alluded to, describes "a selvedge of woven 
fabric on each side of the crinoline" by means of which it "may be 
sewed onto any fabric by merely stitching down the sides instead 
of sewing over the metallic strands." The fact that the Browr 
patent relates to stays for ladies' skirts instead of dress or corset 
stays is immaterial as they both belong to the same art. The rec- 
ord abundantly proves that in the eye of the patent law they are 
one and the same thing. 

The patent to Van Orden, 1877, contains the following statement: 

"The impervious covering is, preferably, made of the substance known as 
'celluloïd,* which is very strong and tough as well as elastic, and is sufficiently 
soft, or may be made so, as to permit of its being stitched through or sewed 
onto the cloth portion of the corset." 

The patent also says, that vulcanized rubber or other plastic com- 
pound may be used, and that the stay is attached to the corset "by 
sewing through one or both edges of the impervious covering." 

Nettleton, in 1885, described a stay having the covering material 
projecting at the ends. He says: 

"The stitches in seams H, which pass through the portions B of the stays, 
are thus made to perform the additional function of securing the stays in 
place." 

The "German stay," which was on the market long prior to 1886, 
shows a steel stay with a cloth covering projecting on both sides 
so that it may be sewn to the garment by a line of stitches through 
thèse projecting edges. It is true that this is not a waterproof 
stay and that the stitching edges do not extend around the ends, 
but it certainly shows that there was nothing new in sewing a 
dress stay to a garment by stitching through edges projecting at 
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tLe sides, and Nettleton shows the same through end projections. 
The question may, therefore, be still further narrowed to the in- 
quiry, did it require invention to provide the Kelley stay with the 
German and Nettleton projections? The court is constrained to 
answer this question in the négative. Bowling did not invent a 
new stay or a new means of attaching an old stay. His stay is. 
very likely, more convenient than any which preceded it, but the 
features of which it is composed were ready at his hand in the prior 
art. To put them together did not require the genius of the in- 
ventor, but the skill of the mechanic. The ideas were ail old, their 
application obvious, and the resuit the same. 

In Cluett v. Claflin, 140 U. S. 180, 11 Sup. Ct. 725, the court had 
before it a patent for an improvement in shirts. One of the claims 
was as follows: 

"In combination with a shirt body, a shlrt bosom bound on the outer edge 
with a folded and stitched binding, and attached to the shirt body by a sep- 
arate Une of stitching through such binding." 

The court says, after stating the facts: 

"What then was left for Oluett to in vent? Nothing, apparently, but a sep- 
arate Une of stitches through the binding attaching the bosom to the shirt. 
But whether a separate line of stitches shall be used for this purpose, or 
whether such stitches shall pass through the binding or inside of it, is obvi- 
ously a question of mère convenience, involving nothing which, under a most 
libéral construction, could be held to be an exercise of the inventive faculty. 
» * « yy e think this case must be added to the already long list of those 
reported in the décisions of this court wherein the patentée bas sought to ob- 
tain the monopoly of a large manufacture by a trifling déviation from ordinary, 
and accepted methods." 

The applicability of this language seems obvious. If it be not 
invention to bind a bosom and sew it to a shirt, it is not inven- 
tion to bind a dress stay so that it may be sewn to a dress. 

The popularity of the complainant's stay has been abundantly 
demonstrated by the proof, but, of course, invention cannot be 
predicated of this alone. McClain v. Ortmayer, 141 U. S. 419, 428, 
12 Sup. Ct. 76; Walk. Pat. (3d Ed.) § 40. Sufflcient reason for the 
success of the complainant's stays is found in the attractive manner 
in which they are displayed, their superior workmanship and the 
ability with which they hâve been introduced to the market. 

Patent No. 378,080 requires but a passing comment. It seems 
too plain for discussion that there is no patentable novelty in ad- 
ding end caps to the steel of the former patent, especially when 
it is conceded that end caps identical in structure had been at- 
tached to similar steels as shown in at least seven différent prior 
patents. 

The bill is dismissed 
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THE MOONLIGHT. 

BTJRGER et al. v. THE MOONLIGHT. 

(District Court, E. D. New York. February a, 1896.) 

Salvage Seevices— Compensation. 

Assistance rendered by a tug to another tug and her barges, which had 
grounded in the East river in a place involving comparatively little 
danger, held a salvage service for which a Lotal sum of $230 should be 
awarded,— $2ô apiece being eharged against two barges whicb were not 
agroond, but which required assistance for the purpose of mooring, and 
$150 against a boat and cargo of coal, worth $4,000, which was aground, 
the remainder, of $30, being eharged against the tug for the assistance 
rendered her. 

This was a libel by Frank P. Burger and others against the Moon- 
light and other barges and the tug Zouave. 

Wing, Putnam & Burlingham, for libelants. 

Stewart & Macklin, for the Moonlight and the Zouave. 

Robinson, Biddle & Ward and Mr. Hough, for Barges Nos. 9 and 12. 

BROWN, District Judge. On the llth of January, 1895, as the 
tug Zouave was going up the East river, in the flood tide, towing the 
barges Moonlight and No. 9 on her port side, and No. 12 on her star- 
board side, she was overtaken by thick fog when about midway up 
Blackwell's Island, going in the easterly channel. She endeavored to 
make the cove to the eastward of Brown's Point just below the Asto- 
ria ferry; but in rounding to the eastward for that purpose, in the 
thick fog, she was caught upon the point. No. 9 had some planks 
broken on her side; the Moonlight was caught fast on her bottom; 
the Zouave, which drew three feet less than the Moonlight, I am satis- 
fled, was not aground; nor was No. 12. The libelants' tug R. W. 
Burke, had shortly before moored at the dock a few hundred feet to 
the eastward of the Point, and on hearing the noise of the grounding 
of the barges, and the snapping of Unes, immediately went to their 
assistance. Nos. 9 and 12 were taken by her to the dock; and after- 
wards she aided the Zouave and Moonlight in getting off the Point, 
and upon the clearing of the fog, she assisted in taking on the other 
boat, and accompanied them through the Gâte to the Sunken Mead- 
ows. 

The captains of the two tugs differ considerably in their version of 
the situation, and as to the request made for assistance. The case, 
however, is not one for any considérable award of salvage. The place 
where the boats grounded was not one involving very much danger. 
The flood tide, indeed, tended to hold the boats upon the rocks ; but 
they would naturally corne off at high tide, either with a little assist- 
ance easily obtainable, or possibly without further aid than the 
Zouave herself might furnish. In the meantime, however, there was 
danger of some additional damage ; and I hâve no doubt, theref ore, 
that the Burke is entitled to some award, and that the captain of 
the Zouave had no right to suppose that her services were tendered 
gratuitously. 
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Although No. 9 and No. 12 were not aground, it was necessary that 
they should be moored. This was effected in a short time for each 
boat I allow |25 against each. 

The Moonlight being aground, had need of immédiate aid to prevent 
further injury. The value of boat and cargo (coal) was about $4,000. 
For the service to her I allow $150; and $30 additional for the aid 
rendered to the Zouave. 

Of the above total of $230, $150 should go to the owners; $20 to the 
master,and the residue, $60,dMded between the master and officers of 
the tug in proportion to their wages. 

A decree may be entered accordingly, with costs. 



THB GRACIE MAT. 

CARPENTER v. RITSCHER et al. 

(Circuit Court of Appeals, Second Circuit. Pebruary 18, 1896.) 

Maritime Liens — Supplies. 

Grocers in Jersey City furnished supplies for three seasons to a small 
pleasure yacht, on the order of her reputed owner, a man without property 
and generally "short of ready money," who lived in New York, and who 
controlled and navigated her entirely alone. He was accustomed to pay 
the bills for one season at the beginning of the next season. In May, 1893, 
he ordered supplies as usual, and continued to order until the autumn. 
They knew little of him, except as disclosed in thèse dealings. Held that, 
under thèse circumstances, the application of the rule in relation to the 
presumption of the necessity of the crédit of the vessel for supplies fur- 
nished in a foreign port on the order of a master would be a strained one, 
but that, the material men having testified that the goods were sold upon 
the crédit of the vessel, the circumstances corroborated their testimony, 
and indicated that they relied, in part at least, on the crédit of the yacht, 
and their claim should be enforced against her. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This was a libel by Peter C. Ritscher and others against the yacht 
Gracie May (Philip Carpenter, claimant), to recover the sum of 
$106.57, with interest and costs, for supplies furnished on board 
said yacht. The district court made a decree against the yacht, 
and the claimant appealed. 

Mark Ash, for libelants. 
Philip Carpenter, pro se. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SH1PMAN, Circuit Judge. Prior to July, 1890, George M. Roi- 
lins, then of New York City, owned the Gracie May, a pleasure 
yacht of about 30 feet in length and of about 5 tons burden. He 
was engagea in a number of electrical enterprises, and in the for- 
mation of car trusts, but he had no property, and was generally 
"short of ready money." He owed the claimant, who was his law- 
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yer, and whom he frequently consulted, and with whose family he 
and his family were on intimate ternis, quite a large bill, and in 
July, 1890, offered to let him (Mr. Carpenter) hâve the yacht in 
payment of the bill up to that time. To this proposition Mr. Oar- 
penter assented, and, a few days after, took formai possession of 
the boat, and, with Mr. Rollins, sailed in her on the Sound. She 
was thereafter left in Mr. Rollins' care and apparent sole control, 
at the Jersey City Yacht Club House. He was a member of this 
club, and during the summer seasons sailed the boat frequently 
upon short excursions, in neighboring waters. He managed her 
alone, without sailing master or crew. For three or four years be- 
fore May, 1893, Rollins was in the habit of buying the necessary 
supplies of provisions for thèse occasional trips from the libelants, 
Peter C. Ritscher & Co., grocers in Jersey City, who had a shop 
near the water, and whose business it was to supply vessels. They 
supposed that Rollins owned the boat, kuew that he was the only 
person who was managing her, and delivered the goods on board. 
of her as they were purchased. Rollins was in the habit of pay- 
ing his precéding bill at the beginning of each season, and on May 
27, 1893, paid the previous bill, ordered a bill of $9.84, said, "Let 
the bill run for the season as previously," and thereafter pur- 
chased supplies from time to time Until October 7, 1893, when the 
entire account, which was exclusively for necessary supplies for 
the boat, amounted to $ 108.57. He died March 4, 1894, without 
any property, and the bill is still unpaid. The account was kept 
exclusively in the libelants' day book. The items were generally 
chargea to "Rollins"; occasionally to "Rollins. Yacht Gracie May"; 
and once to "Gracie May." A bill was sent by mail to Rollins in 
the autumn of 1893, which was made out to "Gracie May and 
Owners." The libelants testified that they gave crédit to the 
yacht for the amount of the bill. 

The libelants' counsel place their case upon the fact that they 
furnished necessary supplies to a vessel in a foreign port, upon 
the sole order of the master, in the absence of the owners, and that, 
under such a state of facts, the presumption is that there was a 
necessity for the crédit of the vessel. The supplies were furnished 
upon the order of the reputed owner, who was also master and 
crew, and who was the only person who apparently had any con- 
nection with the boat. The application, to a case of this sort, of 
the rule respecting a lien for repairs and supplies furnished in a 
foreign port, upon the order of the master, would be a strained 
one. The rule had its origin in necessities of commerce, and to 
apply it to the case of supplies furnished to this tiny pleasure 
craft upon the order of the person who seemed to be the owner, 
and who was amusing himself with its management, is irrational. 
The question of crédit must dépend upon the facts and the prob- 
abilités, without the aid of technical presumptions. The material 
men were grocers, whose spécial business it was to supply ves- 
sels. The reputed owner and the purchaser lived, at the time, in 
Brooklyn, and was without property. The libelants had no other 
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business with him than to furnish his boat, and apparently knew 
very little, if anything, about him. They knew that he had paid 
his bills annually, and had the bearing of a gentleman, and they 
were willing to sell him goods. The careless way in which the ac- 
count was kept throws very little light on the question of crédit. 
They testify that they relied upon the boat, but this bare state- 
ment would not satisfy the mind unless it was corroborated by the 
surrounding circumstances and probabilities. It is difficult to be- 
lieve that thèse material men, whose business it was to furnish 
goods to vessels, and whose sole business with Rollins was to sup- 
ply the yacht with stores, were placing their exclusive reliance 
for payment upon a comparative stranger, who, during the sum- 
mer season, made his occasional calls in behalf of his yacht which 
lay at the wharf. Crédit, but not exclusive crédit, was given to 
Rollins, whose appearance and annual return and annual pay- 
aient of bills had gained for him the belief that he would continue 
the same course; but crédit was also given to the visible property 
within their sight. 

Thê decree of the district court is afflrmed, with interest and 
costs. 



BKITISH & FOREIGN MARINE INS. CO. v. SOUTHERN PAC. CO. 

(Circuit Court of Appeals, Second Circuit. February 20, 1896.) 

1. Shipping — Payment of Freight — Bill of Lading. 

Where the bill of lading is silent as to the time for payment of the 
freight,- the law implies that it is to be paid on deliTery of the goods at 
the port of discharge. 

3. Same — Connecting Carriers — Damage to Cargo— Peo Rata Freight. 

Cotton in course of transportation from Southern ports by way of 
New York to Liverpool, by various Connecting carriers, but under through 
bills of lading, which stipulated that each carrier should not be liable 
for loss or damage beyond its own line, was in part damaged and in 
part totally destroyed by flre while on the pier at New York awaiting 
shipment by another line of steamers to Liverpool. The owners aban- 
doned to the insurers, and the cotton, which was damaged only, was sold 
at New York, with the knowledge and acquiescence of the insurers, who 
received the proceeds less pro rata freight retaiued by the carrier. Ileld. 
that in respect to the cotton so sold the carrier was entitled to pro rata 
freight, because the acts of the insurers were in etïeet a voluntary accept- 
ant of delivery at the intermediate port; but that pro rata freight was 
not payable upon that part of the cargo which was' totally destroyed, 
since the contract to deliver at Liverpool was never performed or per- 
. formance waived. 55 Fed. 82, afflrmed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a libel by the British & Poreign Marine Insurance Com- 
pany against the Southern Pacific Company to recover certain sums 
withheld by respondent as pro rata freight on certain cotton, which 
was in part damaged and in part destroyed while in possession of 
carriers. The decree was for libelant in respect to the freight on 
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the goods destroyed, but against it in respect to those merely dam- 
aged. 55 Fed. 82. Both parties appealed. 

Wilhelm Mynderse, for libelant. 

Robert D. Benedict, for claimant. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LAOOMBE, Circuit Judge. A large number of baies of cotton 
were shipped under 52 bills of lading from various points in Lou- 
isiana and Texas to points in Europe. Thirty of the bills of lad- 
ing are railroad bills acknowledging receipt of such and such baies 
at various points on the Houston & Texas, etc., Railroad, to be car- 
ried to Liverpool or Genoa, in this way,viz. by railroad to Galveston, 
thence by the Morgan Line of steamers to New York, and thence 
by some line of trans-Atlantic steamers to Liverpool or Genoa. 
The other 22 bills of lading cover shipments from Galveston or 
New Orléans to Liverpool, Bremen, or Genoa by way of New York; 
the carrier to New York being the Morgan Line of steamers, and 
the carrier thence to port of destination being some trans-Atlantic 
line, named in the bill. There are variances in the phraseology of 
thèse bills of lading, which may be grouped into flve différent f orms, 
but the variances are immateriâl to the case made hère, and need 
not be rehearsed. In ail of them the rate of f reight named in the 
bill is a through rate from the place of shipment to the place of 
delivery at so much per pound. Three of the forma provide ex- 
pressly for payment of f reight "immediately on landing the goods" ; 
the other two forms are silent as to the time for payment of the 
freight, but it is well settled that in such cases the law implies that 
it is to be paid upon delivery of the goods at the port of discharge. 
Carv. Carr. by Sea (2d Ed.) § 543. By slightly variant phraseology 
ail the bills of lading provide that the liability of each carrier shall 
cease on his delivery to the next carrier. 

The cotton reached the Morgan Line pier in New York, and on 
February 28, 1887, while certain portions of the shipments were 
either on the pier or on partially loaded lighters alongside the pier, 
a flre occurred, by which some "of the baies were destroyed and 
other baies were injured to. such an extent that, instead of being 
reconditioned, and forwarded to destination, they were sold hère. 
The libelant was insurer upon the cotton covered by the 52 bills of 
lading, and in conséquence of the flre paid to its respective insured 
total losses in respect to the cotton destroyed or sold in New York, 
and took assignments of the rights of the assured on the proceeds. An 
adjustment was made, the détails of which need not be recited, and 
from the net proceeds of the sale the respondent reserved $2,318.60 
as pro rata freight on the cotton sold and $614.72 as prp rata freight 
on the cotton destroyed, turning over to the insurance company 
only the balance left after making thèse déductions. Libelant sued 
to recover both sums, and the district court sustained the claim as 
to the second item, viz. pro rata freight on cotton sold, and dis- 
missed the libel as to the other, Both sides appeal. 
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The libelant's counsel has discussed at some length the leading 
authorities on the subject of pro rata freight, but, in view of the 
undisputed facts set out in the record, it is unnecessary to review 
them hère. He quotes, and does not question the accuracy of, 
Dr. Lushington's statement in The Soblomsten, L. R. 1 Adm. & Ecc. 
297, that a claim for pro rata freight is justified where there had 
been "a voluntary acceptance of the goods by their owner at an in- 
termediate port in such mode as to raise a fair inference that the 
further carriage of the goods was intentionally dispensed with." 
Although the libel allèges that certain of the said baies "were so 
damaged that they could not be forwarded to destination," — an al- 
légation admitted by the answer, — such avéraient is not necessarily 
to be taken as implying any more than that the condition of thèse 
baies was such that they could not go forward without such expen- 
sive reconditioning as would make an effort to forward them a los- 
ing venture. So long as the cotton still existed, — and the language 
quoted imports a continued existence as damaged baies, — it is dif- 
ficult to understand why it was not physically possible for the ship- 
owner to load and carry it to Europe. As to each damaged baie, 
therefore, there arose the question whether it should be recondi- 
tioned and forwarded or sold for the benefit of ail concerned. It 
appears from the évidence that the insurance company, which, as 
abandonee of the damaged cotton, represented the cargo owners, 
was from the beginning in communication with the représentatives 
of the carrier; that it was informed as to every important step 
taken; that when there was any question as to whether a baie of 
cotton should be reconditioned for forwarding or be sold hère it 
was informed and consulted with; and that whatever course was 
taken, was taken with its approval and concurrence. There is no 
contradiction of this testimony, and, in our opinion, it clearly makes 
out a case of voluntary acceptance at the intermediate port, any 
further carriage of those particular baies being intentionally dis- 
pensed with by the owner, and implies a contract to remunerate the 
carrier for the service actually performed. The district court of- 
fered to take further proofs if any question was made as to the 
proper proportion of the whole freight to be applied pro rata itin- 
eris, and, no objection being made there by libelant, it is to be pre- 
sumed that the sum fixed by that court is fair and just. 

From the decree of the district court the respondent also appeals, 
insisting that the carrier should be allowed to reserve from the pro- 
ceeds of the damaged cotton pro rata freight for the baies which 
were totally destroyed, and which, of course, were never accepted 
by the owner at the intermediate port, and, being no longer in ex- 
istence, could not be reconditioned and forwarded as damaged 
baies. No authority is cited in support of this contention. Pre- 
sumably none could be found, for it is elementary that, except in 
those cases where by express contract the freight is stipulated to 
be paid in advance, delivery at the port of discharge is a condition 
précèdent to the shipowner's right to hâve the freight. "Unless the 
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goods hâve been carried to that port, and are there ready to be 
delivered, the freight has not been earned. * * * If the ship- 
owner has been prevented from carrying the goods to their desti- 
nation, although by causes winch he could not control, ne cannot 
claim any part of the freight; for he has not earned it." Carv. 
Carr. by Sea, §§ 543, 547. The only exceptions to this rule are 
where the cornpletion of the voyage has been prevented by the 
freighters, or where the cargo owner takes delivery of the goods 
or their proceeds at a différent place from that originally agreed, 
under circumstances which show that that was intended to be 
treated as a substituted performance of the contract. No question 
arises hère of substantial delivery of cargo, some small part having 
been lost, under a contract for payment of a lump freight. The 
freight stipulated hère is so much per pound transported. It is 
urged that since the bills of lading provide for successive transpor- 
tations by successive carriers, with a provision that the liability of 
each carrier for loss or damage of the goods shall cease on his de- 
livery of the cotton to the next carrier, each separate transporta- 
tion should be treated as a separate voyage. But the contract is 
a single one for the entire transportation from the port of original 
loading to the port of ultimate destination. The carrier who re- 
ceived the goods agreed with the shipper, directly for himself and 
as agent for the two other carriers, that they would transport the 
cotton the entire distance for a stipulated freight, to be paid upon 
delivery at destination. The shipper sought carriage for his goods, 
not to New Orléans, nor to New York, but to Europe ; and when 
three carriers, having formed a combination for the entire carriage, 
take bis goods under a contract by the terms of which the entire 
compensation for that carriage is made dépendent upon delivery at 
final destination, there is no reason why a court should alter those 
terms. Had the carriers chosen to apportion the freight in ad- 
vance, and to require the shipper to pay separately for each succes- 
sive stage of the voyage, it was compétent for them to insert such 
provisions in the contract. Not having done so, their contract must 
be interpreted as such contracta of affreightment always hâve been, 
and their right to demand freight be held dépendent upon delivery 
at destination. 

The decree of the district court is afflrmed, but, as both sides ap- 
pealed, without interest or costs. 
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SOOTT v. HAMNER. WAPLES-PLATTER CO. et al. v. TURNBR. MIL- 
LER v. OHOCTAW, O. & G. Rï. CO. LONG-BELL LUM- 
BER CO. v. THOMAS et al. 

(Circuit Court of Appeals, Eighth Circuit February 3, 1896.) 

Nos. 622, 643, 654, 693. 

Cibcuit Coubt of Appeals— Joribdiction — United States Court in thb IN- 
DIAN TkRHITOKT. 

The act of March 1, 1895 (28 Stat. 695, c. 145), creating a court of ap- 
peals for the Indian Territory, deprived the circuit court of appeals for the 
Eighth circuit of the power to entertain writs of error and appeals from 
the United States court in the Indian Territory, and writs of error to said 
circuit court of appeals allowed by the United States court In the Indian 
Territory after March 1, 1895, must be dismissed. 

In Error to the United States Court in the Indian Territory. 

William T. Hutchings (Richard B. Shepard and Harrison O. Shep- 
ard were with him on the brief), for plaintif: in error John S. Scott. 

A. G-. Moseley (S. S. Fears was with him on the brief), for plaintiffs 
in error Waples-Platter Company, C. H. Low, and J. S. Hancock. 

N. B. Maxey (S. S. Fears was with him on the brief), for plaintiff 
in error John T. Miller. 

W. R. Cowley flled brief for plaintiff in error Long-Bell Lumber Co. 

N. B. Maxey (G. B. Denison was with him on the brief), for défend- 
ant in error James B. Hamner. 

William T. Hutchings, for défendant in error Clarence W. Turner. 

J. W. McLoud, for défendant in error Choctaw, O. & G. Ry. Co. 

E. J. Fanniu flled brief for défendants in error J. J. Thomas and 
D. J. Thomas. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. In thèse cases writs of error were not 
allowed by the United States court in the Indian Territory until after 
March 1, 1895, when an act entitled "An act to provide for the ap- 
pointaient of additional judges of the United States court in the In- 
dian Territory and for other purposes" (28 Stat. 695, c. 145) took effect. 
The necessary opération of section 11 of that act was to deprive this 
court, from and after March 1, 1895, of the power to entertain writs 
of error and appeals to review judgments and decrees of the United 
States court in the Indian Territory, which power was originally con- 
ferred on this court by section 13 of the act establishing circuit courts 
of appeals. 26 Stat. 826, c. 517. Section 11 of the act of March 1, 
1895, vested the court of appeals of the Indian Territory with appel- 
late jurisdiction over the United States courts in the Indian Terri- 
tory, in the f ollowing language : 

"Said court shall hâve such jurisdiction and powers in said Indian Territory 
and such gênerai superintending control over the courts thereof as is conferred 
upon the suprême court of Arkansas over the courts thereof by the laws of 
said state, as provided by chapter 40 of Mansfleld's Digest of the Laws of 
Arkansas, and the provisions of said chapter, so far as they relate to the juris- 
diction and powers of said suprême court of Arkansas as to appeals and writs 
of error, and as to the trial and décision of causes, so far as they are applicable, 
v.72F.no.4— 19 
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shaïï be, and are hereby, extended over and put in force in the Indian Terri- 
tory; * ■ * *. Writs of error and appeals from the Anal décision of said 
appellate court sball be allowed and may be taken to the circuit court of ap- 
peals for the Eighth judicial circuit in the same manner and under the same 
régulations as appeals are taken from the circuit courts of the United States." 

The provision found in the act of March 1, 1895, last quoted, nec- 
essarily deprives this court of the appellate jurisdiction heretofore ex- 
ercised over the United States court in the Indian Territory by virtue 
of section 13 of the act of March 3, 1891; and as the writs of error in 
the aboye-entitled cases were allowed after the act of March 1, 1895, 
had taken effect, it follows that they were improperly sued out, and 
that this court has no power to entertain the same. Eailroad Co. v. 
Grant, 98 U. S. 398, and cases there cited; Cincinnati Safe & Lock 
Co. v. Grand Eapids Safety-Deposit Co., 146 U. S. 54, 13 Sup. Ct. 13. 
The several writs of error are therefore dismissed. 



ANDREWS et al. v. THUM et al. 
(Circuit Court of Appeals, First Circuit February 15, 1896.) 

No. 89. 

1. Appeai,— Final Deckee — Motion for Rehearing. 

A final decree is suspended by a motion for rehearing, and does not 
take effect and become operative for the purposes of an appeal until such 
motion is overruled. 

2. Same. 

Where, after the entry of a final decree, a motion was made for a 
rehearing and to reopen the case, which was denied after a hearing, held, 
that an appeal subsequently taken was from the final decree itself, and 
not from the order denying the said motion. 
8. Same— Fobm of Mandate. 

It is not necessary to recite in the mandate every step in the various 
stages of the cause. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a suit by Otto Thum and others against John A. Andrews and 
others for infringement of patents No. 278,294 and 805,118, issued to said 
Otto Thum for an improvement in fly paper. The alleged infringement con- 
sisted in the sale by défendants of fly paper manufactured by Benjamin F. 
B. Willson, carrying on business under the name of Willson & Co. Upon 
complainants' threatening suit against défendants for such infringement, 
John W. F. Willson and said Benjamin F. B. Willson had entered into an 
agreement with défendants, that in case any suit should be brought against 
défendants for infringement of any patent, by the use or sale of such fly 
paper, the said Willsons would assume the défense of such suit, and carry 
on the same to final judgment at their own sole expense; and that in case 
the plaintiffs, in any such suit, should obtain a judgment or decree, said 
Willsons would pay ail sums that défendants should be adjudged to pay as 
damages, profits, or costs of suit. In accordance with this agreement, the 
Willsons assumed and carried on the défense of this suit. On February 7, 
1893, the circuit entered an interlocutory decree, sustaining the patents, find- 
ing infringement, awarding a perpétuai injunction, and referring the cause 
to a master, to take an account of profits and damages. 53 Fed. 84. On 
May 6, 1893, the Willsons flled a motion for défendants to reopen the case, 
for the purpose of introducing a prior patent to a third party, alleged to be 
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preclsely simuar to complainants' patent, and also a motion to dissolve the 
Injunction. On May 13, 1893, upon a stipulation by complainants, to which 
the nominal défendants consented, a final decree was entered, waiving the 
référence to the master, and ordering défendants to pay the complainants 
the sum of $2,500, as damages and profits for the infringement and as costs 
of the suit. Afterwards, and on June 23, 1893, the motions to reopen the 
case and to dissolve the Injunction were heard, and an order was entered 
denying the same. On November 17, 1893, the Willsons filed a prayer for 
appeal and an assignment of errors; and on the 5th day of February, 1894, 
the appeal was allowed, bond filed and approved, and citation issued. The 
cause having been docketed in this court, the appellees moved to dlsroiss 
the appeal on various grounds, which motion was denied on June 23, 1894. 
12 C. C. A. 77, 64 Fed. 149. The case was afterwards heard upon the mérita, 
and a decree was entered reversing the decree below holding that the pat- 
ents sued on, or the clalms thereof in controversy, were vold for want of patent- 
able novelty, and directing the court below to dismiss the bill. 15 0. C. A. 67, 
67 Fed. 911. A rehearing was afterwards allowed, which resulted in a re- 
affirmance of the previous décision. 16 C. C. A. 677, 70 Fed. 65. The case was 
afterwards heard in this court upon a question as to the form of the man- 
date. 71 Fed. 763. After the foregoing proceedings, a form of mandate was 
prepared by the clerk of the circuit court of appeals, in accordance with the 
practlce prevailing In this circuit. This mandate recited in full the inter- 
locutory decree for an Injunction and account which was entered In the 
circuit court on February 7, 1893, and also the final decree of May 13, 1893, 
but made no référence to the order of the circuit court denying the motion 
to reopen the case and dissolve the Injunction. After thèse récitals and the 
further récitals in relation to the hearing and arguments in the appellate 
court, the mandate continued as follows: 

"On considération whereof, it 1s now, to wlt, January 23, 1896, ordered, 
adjudged, and decreed as follows: The decree of the circuit court is re- 
versed, and the case remanded, with directions to dismiss the bill, with costs. 
This court reserves to the défendants, John A. Andrews et al., liberty to 
file In the circuit court a pétition for restitution of the sum paid by them to 
the complainants under the decree of the said circuit court of May 13, 1893, 
or to adopt other appropriate methods for presenting their daim for resti- 
tution, and to proceed thereon as that court may détermine. Costs in said 
United States circuit court of appeals for which exécution is to issue froni 
said circuit court against said Otto Thum et al., and in favor of said John 
A. Andrews et al., in whose name said John W. F. Willson and Benjamin F. B. 
Willson appealed, are taxed at three hundred and thirty-one dollars and thirty- 
eight cents ($331.38). You, therefore, . are hereby commanded that such ex- 
écution and further proceedings be had in said cause, in conformity with 
the aforesaid decree of this court, as, according to right and justice and the 
laws of the United States, ought to be had, the said appeal notwithstanding. 

"Witness, the Honorable Melville W. Fuller, chief justice of the United 
States, the twenty-eighth day of January, in the year of our Lord one thou- 
sand eight hundred and ninety-six. 

"John G. Stetson, 

"Clerk of the United States Circuit Court of Appeals for the First Circuit" 

The appellees thereupon filed a motion to stay the issuing of the mandate 
as thus prepared, and to direct the clerk as to the form thereof. The objec- 
tions of the appellees to the mandate as drawn were stated in their motion 
as follows: "(1) Said mandate, as drawn, does not recite or reverse the de- 
cree of the circuit court of June 23, 1893, from which decree alone the ap- 
peal to this honorable court was taken, but does recite and reverse decrees 
of said court from which no appeal was taken. (2) Said mandate, as drawn, 
recites and reverses the decree of the circuit court of May 13, 1893, from 
which no appeal was taken, and to which no error was assigned in the prayer 
for appeal, and which was a decree by consent between the complainants, now 
appellees, and the défendants, acting by other counsel than the counsel of 
the appellants John W. F. Willson and Benjamin F. B. Willson, and in which 
decree the said appellants John W. F. Willson and Benjamin F. B. Willson 



292 FEDERAL REPORTER, Vol. 72. 

hâve no interest whatever." The appellees therefore moved that the sald 
deeree of June 23, 1893, should be set out at length In the récital part of th« 
mandate, together wfth the proceedings had In this court; and they further 
moved that the décrétai part of the mandate should read as follows: "On 
considération whereof, it is now ordered, adjudged, and decreed as follows: 
The said deeree of the circuit court of June 23, 1893, 1s reversed, and the 
case remanded, with directions to dissolve the injunction and dismiss the bill, 
with costs, as to the appellants John W. F. Willson and Benjamin F. B. 
Willson, from the date of the filing of their pétition for appeal and assign- 
ment of error, November 17, 1893. TbXs court reserves to the défendants, 
John A. Andrews et al., liberty to file in the circuit court a pétition for resti- 
tution of the snm paid by them to the complainants under the deeree of the 
circuit court of May 13, 1893, or to adopt other appropriate methods for pre- 
senting their claim for restitution, and to proceed thereon as that court may 
détermine." 

Walter B. Grant, in favor of motion. 

The contentions in this motion are: (1) That the deeree of the lower court 
of June 23, 1893, should alone be reelted and reversed by the mandate in ac- 
cordance with the opinions of this honorable court, and that the decrees 
cited in the mandate, as drawn, should be stricken therefrom. (2) That the 
deeree of May 13, 1893, should be disregarded in the mandate, it being (a) a 
consent deeree, and not reviewable by this court, and (b) the parties défend- 
ant who consented thereto are not the appellants. and are not before this 
court on appeal. 

As to the flrst contention: This appeal was taken November 17, 1893, 
from said deeree of June 23, 1893, and from none other. See prayer for ap- 
peal and assignaient of errors. This honorable court decided that the appeal 
was from said deeree of June 23, 1893, and from none other, and that the 
same was final so far as It affected the appellants John W. F. Willson and Ben- 
jamin F. B. Willson. The court (Putnam, J.) stated as follows: "On the 
23d day of June, 1893, the court heard, on its merits, the motion filed May 
6, 1893, and denied it. This left the injunction in full force, and, so far as 
concerhs it, a judgment which binds the manufacturera, unless reopened on 
appeal or otherwise. The manufacturers took this appeal in the naines of 
the nominal défendants within six months from June 23, 1893." Andrews v. 
Thum, 12 0. O. A. 77, 64 Fed. 149. The appellate jurisdiction of the court 
in this case is to review said final deeree or décision, and détermine it. Act 
March 3, 1891, c. 517, § 6. For the reasons as stated, it is submitted that 
the mandate should recite the said deeree of June 23, 1893, and none other. 

As to the second contention: The deeree of May 13, 1893, ought not to be 
regarded in the mandate. It was a consent deeree. The appellate court has 
jurisdiction of a consent deeree, when appealed from, only to consider whether 
the court below had jurisdiction of the cause, so as to authorize it to enter 
any deeree. It cannot consider any errors assigned to such deeree. It can- 
not reversa such deeree. Railroad Co. v. Ketchum, 101 U. S. 289; U. S. y. 
Babbitt, 104 U. S. 767. The said deeree of May 13, 1893, was the order of 
the court upon an agreement made between the complainants (now appellees) 
and the then défendants, John A. Andrews et al., and said Andrews et al., 
by said deeree, closed their connection with the case. They are not parties 
to the appeal, nor before this court except nominally. See their protest "that 
they do not désire, nor consent to, nor authorize, an appeal." The Willsons 
alone are the appellants, because (1) they applied and were permitted to corne 
in and take the appeal, November 17, 1893; (2) their appeal was allowed; (3) 
they gave bond as principals; (4) this court has recognized said Willsons as 
the appellants. "The manufacturers took this appeal." Andrews v. Thum, 
12 C. O. A. 77, 64 Fed. 149. 

For the reasons as stated, the court having no jurisdiction to review, and 
the parties to the deeree of May 13, 1893, not being before this court, it is sub- 
mitted that said deeree should not be recited or regarded in the mandate, at 
least, beyond the référence made to U in the order of this honorable court of 
January 23, 1896. 
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The question of costs ls wlthln the control of the appellate court. The mat- 
ter of the costs between the original parties was adjusted by the decree of 
May 13, 1893, and settled. Costs for the intervening parties, défendants, 
should not relate back of the tlme of tbeir pétition for Intervention, Novem- 
ber 17, 1893. 

Frederick P. Fish and W. K. Richardson, contra, submitted the 
following brief on the form of mandate, as the rights of their cli- 
ents, the nominal appellants, to restitution, might lie affected there- 
by: 

Appellees are plainly in error in saying that the appeal is from the déniai on 
June 23, l8S3,"~of the motions to reopen the case and dissolve the injunction, 
and not from the final decree of May 13, 1893. 

(1) Motions for rehearing and to dissolve injunction are addressed to the 
discrétion of the lower court; and it is elementary law that there is no ap- 
peal tberefrom. Boesch v. Graff, 133 U. S. 697-on. 10 Sup. Ct. 3T8; Bufiing- 
ton v. Harvey, 95 U. S. 99, 100; Steines v. Franfclin Co., 14 Wall. 14-22; 
Bondholders & Purchasers of Iron R. R. v. Toledo, IX & B. R. Co., 10 C. C. 
A. 319, 62 Fed. 160-169. That the appeal was not from the décision on 
thèse motions ls also made plain by tne décision of this court upon the 
merits (15 C. C. A. 67, 67 Fed. 911), which holds tbat the Peck patent cannot 
be considered, because it "was first introduced as évidence in the court below 
in support of a motion for rehearing, and to reopen the case, which was 
denied." If the appeal had been from the décision on that motion, the Peck 
patent would hâve been the principal issue before this court. 

(2) Appellees' point that there can be no appeal from the final decree by 
consent was fully presented to this court on appellees' motion to dismiss the 
appeal; and this court decided in its opinion on the merits (15 C. C. A. 67, 67 
Fed. 911) that, since the décision on that motion, "the objections to the valid- 
lty of the appeal are not open." It is perfectly plain that this court, in refusing 
to dismiss the appeal (12 0. C. A. 77, 64 Fed. 149), held that the appeal was from 
the final decree, but that the time of appeal from the final decree did not begin 
to run until the motion for rehearing had been decided. This is the précise 
point of the two opinions of the suprême court (Smelting Co. v. Billings, 150 
U. S. 31, 14 Sup. Ct. 4, and Vorhees v. Manufacturing Co., 151 TJ. S. 135, 
14 Sup. Ct. 295) cited by this court, in both of which it was held that the six 
months within which to appeal from the final decree "does not begin to run 
until the motion or pétition is disposed of. Until then the judgment or de- 
cree does not take final effect for the purposes of the writ of error or appeal." 

We therefore submit that the mandate should recite the final decree, and 
order it to be reversed, as has been ordered in both the opinions of this court 
on the merits. 15 C. C. A. 67, 67 Fed. 913; 70 Fed. 65. The untenability 
of appellees' contention is shown by the fact that a reversai of the order of 
June 23, 1893, would simply lead to a reopening of the cause, to take further 
évidence against a patent which this court has already held to be invalid upon 
the original record. 

We bave no concern with the subject of costs. 

Before COLT, Circuit Judge, and WEBB and ALDRICH, District 
Judges. 

PER CURIAM. The mandate has been correctly drawn, Al- 
though the record shows a final decree in May, yet, in fact, that 
decree was suspended by a motion for rehearing, and did not take 
effect and become operative till that motion was overruled, in June. 
The appeal was from this decree when it took effect, and became the 
final decree in the cause. It is unnecessary in the mandate to 
make recitation of every step in the various stages of the causa 

The mandate as drawn by the clerk is ordered to issue. 
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MINOHBN v. HART et al. 

(Circuit Court of Appeals, Eighth Circuit January 7, 1898J 

No. 647. 

t. Practicb— Form of Objections. 

Nelther an objection to évidence, that It is "incompétent," without stat- 
ing why, nor an objection to a notice to produce documents, because it 
"does not comply with the statute in some respects," without stating in 
what respects, is sufflcient. 

8. Bame— Pindikgs by Court. 

A décision by the court to which a case has been submitted without a 
jury, in which the facts specially found are mingled with a statement of 
the évidence and a discussion of the law, cannot be regarded as a spécial 
flnding of facts. 

8. Phactice on Appeal— Iîeview of Facts. 

The circuit court of appeals has no authority, in any case, to examine 
the testimony with a view of determining whether lt was sufflcient to sup- 
port a flnding of the trial court to which a case has been submitted without 
a jury. 

In Error to the Circuit Court of the United States for the South- 
ern District of Iowa. 

This action was brought in the circuit court of the United States for the South- 
ern district of Iowa, by Hart, Schaffner & Marx, agalnst W. T. Minchen, to 
recover $3,447.75, the value of certain goods sold by the plalntifCs to Jonas 
Nichols upon the following written guaranty of the défendant. 

"Carroll, Iowa, August 14, 1893. 
"Hart, Schaffner & Marx, Chicago— Gentlemen: I will guaranty the payment 
of such purchases as Jonas Nichols may make of you in the Une of mar- 
chandise in [which] you deal for this [fall] and wlnter trade. 

"Tours respectfully, W. T. Minchen." 

■ The answer was a gênerai dental. By a stipulation in writing, signed by 
the parties and flled with the clerk, a jury was waived, and the cause tried 
before the court, which rendered a judgment for the piaintiffs for the value 
of the goods sold on the faith of the guaranty (69 Fed. 520), and the défend- 
ant sued out this writ of error. 

A. U. Quint (Ross & Eoss were with him on the brief), for plain- 
tiff in error. 

D. K. Tenney, H. K. Tenney, S. P. McConnell, M. L. Coffeen, and 
C. H. Wells flled brief for défendants in error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit 

Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

Exceptions were taken to the admission of the testimony of 
one of the piaintiffs, to the effect that he acknowledged, by letter, 
the receipt of the defendant's letter of guaranty, and that he sold 
Mchols the goods on a crédit on the faith of that guaranty. The 
only objection interposed at the time to the admission of this tes- 
timony was the common, if not meaningless, formula, that it was 
"incompétent, immaterial, and irrelevant." It was clearly mate- 
rial and relevant, and why it was incompétent was not stated. 
The exception, therefore, goes for nothing. If a reason had been 
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given why it was incompétent, it would probably hâve been that 
the letter acknowledging the receipt and accepting the guaranty 
was the best évidence, and should be produced. If the exception 
had been stated in this form, it would hâve been unavailing, be- 
cause it was shown that written notice was served on the défend- 
ant to produce the original letter, and that he refused to produce 
it, and thereupon the court properly admitted a duly authenti- 
cated letterpress copy of the same. 

It is assigned for error that "the court erred in holding that the 
notice to produce documentary évidence, as served on the attor- 
neys for the défendants, was sufflcient." What the documentary 
évidence was, and why it was error to admit it, is not stated in the 
assignment of errors. It appears, from the record, that the de- 
fendant objected to the introduction of certain "documentary évi- 
dence," because the notice to produce it "does not comply with 
the statute in some respects." But in what respect it fell short of 
the statutory requirements was not stated, and the objection was, 
therefore, rightly overruled. Like insufficient objections were 
taken to a few words, or short sentences, in the testimony of two 
other witnesses. The testimony objected to had no bearing on the 
merits of the case, and is so irrelevant and immaterial as not to 
require or justify a further référence to it. 

The assignment of error chiefly relied on is that the court erred 
in its finding on the testimony. It is not very easy to détermine 
from this record whether the court's finding of facts was intended 
to be gênerai or spécial. We call attention again to the very 
unsatisfactory practice that obtains in some of the circuit courts 
in the trial of cases before the court without a jury. The finding 
in such cases may be gênerai, like the gênerai verdict of a jury, 
or it may be spécial, like the spécial verdict of a jury. When the 
finding is spécial, the facts found should be stated as they would 
be in a spécial verdict of a jury. In stating the facts found, no 
référence whatever should be made to the évidence upon which 
those facts are found. Neither the évidence nor any discussion of 
it should be injected into the ultimate finding of facts, upon which 
the court rests its judgment. The spécial finding of facts should 
be a clean-cut statement of the ultimate facts, without importing 
into it the évidence, or the reasoning by which the court arrived at 
its finding. If the court desires to edify the beaten party by set- 
ting out and discussing the évidence, and giving the reasons for 
its finding thereon, it may 'do so; but the paper which contains ail 
this should not be a part of, or in any way connected with, the 
spécial finding of facts. In the opinion of the court, found in the 
record, the facts specially found are so mingled with a statement 
of the évidence, and a discussion of law and facts, and the rea- 
sons for the court's conclusions thereon, that we cannot say that 
it is any more than an opinion of the court intended to vindicate 
the correctness of its gênerai finding of the issuea of fact and law 
in favor of the plaintiffs. An opinion stating évidence, instead of 
facts found, is not a statement of facts, or a spécial finding of 
facts. Adkins v. Sloane, 8 0. C. A. 656, 60 Fed. 344; on rehearing, 
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10 C. C. A. 69, 61 Fed. 791; Dickinson v. Bank, 16 Wall. 257; Town 
of Ohio t. Marcy, 18 Wall. 552; Flanders v. Tweed, 7 Wall. 425. 

But the sufficiency of the facts found, whether the finding be 
treated as gênerai or spécial, to support the judgment, is not ques- 
tioned. The assignment of error is that the évidence did not war- 
rant the court in finding the issues of fact as it did, and not that 
the facts as found by the court did not support the judgment. As 
was said by the suprême court in Lehnen v. Dickson, 148 U. S. 71, 
77, 13 Sup. Ct. 481, "the duty of finding the facts is placed upon the 
trial court. We hâve no authority to examine the testimony in any 
case, and from it make à finding of the ultimate facts." Moreover, 
if it were permissible for this court to examine the testimony, with 
a view of determining whether it was sufncient to support the 
court's finding of facts, the bill of exceptions does not show that 
the record contains ail of the évidence. 

The judgment of the circuit court is affirmed. 



SAWYER et al. v. WILLIAMS et al. (three cases). 
(Circuit Court, D. Maryland. February 27, 1896.) 

SUBETT FOR COSTS— EXTBNT OF LlABILITY. 

When a plaintifs, in a case which has been removed from a state court 
to a fédéral court, gives security, in the latter court, for costs, by a stipula- 
tion signed by sureties, who bind themselves as security "for costs and 
fées in" the case, such sureties, upon judgment being rendered against the 
plaintiff for, costs, are liable for the costs accraed in the state court before 
removal, as well as for the costs in the fédéral court, and, under the iules 
of the circuit court for the district of Maryland, for ail taxable fées due 
from the plaintiff to tbe clerk, marshal, and conimissioners, and the docket 
fées of plaintiff's attorney, as well as for the costs recoverable by the de- 
fendant from the plaintiff. 

Henry C. Kennard, for plaintiff. 
John H. Thomas, for défendant. 
De Este K. Fisher, for Œil and Fisher, sureties. 

MORRIS, District Judge. The plaintiffs in the three above-en- 
titled cases were citizens of New York, and upon pétition of de- 
fendants, in July, 1884, thèse were removed into the circuit court 
of the United States for the district of Maryland. Before the re- 
moval the défendants had obtained in the state court a rule in 
both the law cases requiring the plaintiffs to give security for 
the défendants' costs. In January, 1885, after the cases had been 
removed, security was given by the plaintiffs in ail three cases. 
Messrs. Grill and Fisher becoming their sureties. The plaintiffs 
are now alleged to be insolvent, and, ail three cases having been 
dismissed, with judgment against the plaintiffs for costs, the ques- 
tion now presented is, for what costs are the sureties liable? The 
form of the obligation was in each of the three cases a written 
stipulation, signed by the sureties, in thèse words: "We hereby 
bind ourselves, jointly and severally, as security for costs and fées 
in the above cases." 
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First, as to whether the costs in the state court are to be taxed 
by this court as costs of the case with which the plaintiffs are 
chargeable. The removal does not separate the case into two 
parts. When it is removed, the proceedings which hâve been had 
in the state court corne with the case into this court, and hâve the 
same effect given them as if they had taken place in this court. 
The removal act provides that the fédéral court "shall proceed 
therein as if the suit had been originally commenced in said cir- 
cuit court and the same proceedings had been taken in such suit 
in said circuit court as shall hâve been had therein in said state 
court prior to its removal." The state court, upon the filing of the 
pétition for removal and bond, could, under the removal statute, 
proceed no further, except to order the removal, and could make 
no order awarding costs. After that, any order with regard to 
costs must be had in the fédéral court, as the state court was without 
jurisdiction. It would appear, therefore, that the costs which had 
already been incurred by either party in the state court are mat- 
ters to be adjudicated in the fédéral court to which the case is 
removed; and, as there is but one continuous case, the costs in- 
curred in the state court are part of the costs of that case, to be 
taxed and payment enforced in the court which has jurisdiction of 
it. Steamship Co. v. Tugman, 67 Fed. 16; Car Co. v. Washburn, 
66 Fed. 790. In Glare v. National City Bank, 14 Blatchf. 445, Fed. 
Cas. No. 2,793, the state costs disallowed were not the costs al- 
ready incurred and payable in the state court at the time of re- 
moval, but costs which would hâve been taxable under the state 
law if the case had remained in the state court, and there gone 
to judgment. The matter in dispute was the allowance of the 
fées to the attorney of the prevailing party which, under the state 
law, he would hâve been entitled to upon judgment. The court 
held that there was no vested right to those costs until judgment, 
and that only such fées could be taxed as were allowed by the law 
governing the court which entered the judgment. The case of 
Chadbourne v. Insurance Co., 31 Fed. 625, would seem to merely fol- 
low Clare v. National City Bank. In Wolf v. Connecticut Mut. 
Life Ins. Co., 1 Flip. 377, Fed. Cas. No. 17,924, and also in Cleaver 
v. Insurance Co., 40 Fed. 863, it was distinctly held, upon reasoning 
which is persuasive, that costs actually accrued in the state court 
prior to the removal are taxable in the circuit court upon final 
judgment. 

The other question is whether the stipulation given by the sure- 
ties in thèse cases is to be held to cover the taxable costs due by 
the plaintiffs to the clerk, marshal, and commissioners, and the 
docket fées of their attorneys, as well as to those which the défend- 
ants are entitled by the judgment to recover. If the plaintiffs 
could, under the rules applicable, be required to give security only 
for the costs of the défendants, the sureties could rightly claim 
to hâve their liability restricted to the défendants' costs. The cir- 
cuit court rules are as follows: 

No. 49: "Every plaintiff non résident of this state shall give security for 
costs on or before the ftrst return day after the défendant appears, or the 
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action shall be non prossed or discontinued, unleBS the court for cause shall 
allow further tlme." 

No. 50: "In ail actions at Iaw or suits in eauity the plaintiff shall glve se- 
curlty for fées before issuing the writ, and in default of such security the at- 
torney or soliciter shall be held answerable for the fées payable by such 
plaintiff; and in cases where security has not been given pursuant to tins 
rule the attorney or soliciter shall be answerable for ail costs and fées winch 
may accrue in such action or suit." 

Thèse rules are not restricted to the costs to be paid by the 
plaintiff to the défendant if he prevails, but embrace ail costs and 
fées, whether due to the prevailing party or chargeable to the 
plaintiff in favor of any of the officers or attorneys of the court. 
It is to be held, therefore, that the stipulation for costs signed by 
the sureties in which they bound themselves as security for the 
costs and fées in each case covers ail the costs and fées in the 
case for which the plaintiffs could be required to give security; 
and under the rules it is apparent that the plaintiffs were required 
to give security, not only for the défendants' costs, if they should be 
adjudged to pay the défendants their costs, but also for the costs 
chargeable to the plaintiffs themselves, if not paid. Henning v. 
Telegraph Co., 40 Fed. 658. 

It has been urged that the plaintiffs intended by rules 49 and 
50 are only plaintiffs who, by original writs, institute cases in this 
court, and not those who are brought in by the removal of a case 
from the state court. I do not think this contention can be sus- 
tained. The act of 1875 (18 Stat. 470), under which thèse cases 
were removed, provides "the case shall then proceed in the same 
manner as if it had been commenced in the said circuit court"; so 
that it would seem clear that rules 49 and 50 were as applicable to 
thèse cases as if they had been originally commenced in this court ; 
and that in giving security for ail the costs and fées the plaintiffs 
were only doing what the rules required them to do. My ruling, 
therefore, is that sureties are liable for the défendants' costs in 
both the state court and in this court, and for ail the taxable fées 
due by the complainants in both courts which they hâve not al- 
ready paid. 



NATIONAL BUTTON WORKS v. WADE. 

(Circuit Court. S. D. New York. February 1, 1896.) 

Courts— Jurisdiction in Patent Cases— Where Suit mat be Brought. 

A résident of the Bastern district of New York, who is doing business in 
the Southern district, and is "found" and served thereln, may be sued 
therein for inf ringement of a patent by a corporation of anotner state. In 
re Hohorst, 14 Sup. Ct. 221, 150 U. S. 659, followed. 

Motion to Dismiss Bill for Want of Jurisdiction. 

The complainant is a Pennsylvania corporation; défendant a 
citizen of New York, doing business in the Southern district, but 
a résident of the Eastern district, of that state. He was "found" 
in the Southern district, and there served with process. The suit 
is for inf ringement of a patent. 
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W. P. Preble, Jr., for the motion. 
Jérôme Carty, opposed. 

LACOMBE, Circuit Judge. Subséquent to the passage of the 
act of 1887, and prior to the décision of the suprême court in Re 
Hohorst, 150 U. S. 659, 14 Sup. Ct. 221, applications such as this, 
when made upon like facts, were uniformly granted in patent 
causes in this circuit, and the decided prépondérance of authority 
in other circuits approved such a disposition of thein; the act of 
1887 being construed as operating in restriction of jurisdiction. 
The opinion in the Hohorst Case has been held to apply to ail 
patent causes by Judge Wheeler in Smith v. Manufacturing Co., 
67 Ped. 801, and by Judge Townsend to apply only to such suits 
when brought against aliens. Union Switch & Signal Co. v. Hall 
Signal Co., C5 Fed. 625. See, also, opinion of Judge Coït in Donnelly 
v. Cordage Co., 66 Fed. 613. The latter construction commended 
ieself to the judge now sitting, and has been followed in at least two 
cases, not reported. It is doubtful, however, whether the Hohorst 
Case can be thus distinguished in view of the later opinion of the su- 
prême court in Re Keasbey & Mattison Co. (Dec. 16, 1895) 16 Sup. Ct. 
273, where that court says that the Hohorst Case was "a suit for in- 
fringement of a patent right, exclusive jurisdiction of which had been 
granted to the circuit courts of the United States by sections [of 
the Revised Statutes] re-enacting earlier acts of congress; and was, 
therefore, not affected by gênerai provisions regulating the juris- 
diction of the courts of the United States concurrent with that 
of the several states." The motion to dismiss is therefore denied. 



GOWEN v. BUSH. DA VISON v. GIBSON. ST. LOUIS & S. F. Rï. CO. v. 

BARKER. 

(Circuit Court of Appeals, Eighth Circuit. February 3, 1896.) 

Nos. 535, 605, 615. 

Circuit Courts of Appbals— Jubisdiction— Efpect op Change on Pending 
Appeals. 

Act March 1, 1895 (28 Stat. 693, c. 145), creating a court of appeals for 
the Indian Territory, containing no clause saving the jurisdiction of the 
circuit court of appeals for the Eighth circuit over pending appeals and 
writs of error, the latter court has no power to hear and détermine any 
cases coming from the United States court in the Indian Territory which 
were pending and undetermined on its docket on March 1, 1895. 

In Error to the United States Court in the Indian Territory. 

J. W. McLoud, for plaintiff in error Gowen. 

William H. H. Clayton (James Brizzolara, James B. Forrester, and 
James Parks were with him on brief), for défendant in error Bush. 

S. B. Dawes (S. S. Fears was with him on brief), for plaintiff in 
error Davison. 

William T. Hutchings (Nathan A. Gibson was with him on brief). 
for défendant in error Gibson. . 
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P. L. Soper (Edward D. Kenna was with him on brief), for plaintiff 
in error St. Louis & S. F. Ry. Co. 

R. Sarlls, for défendant in error Barker. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. In the above-entitled cases the several 
writs of error were sued out before the act of March 1, 1895 (28 Stat. 
693, c. 145), creating a court of appeals for the Indian Territory, and 
giving it appellate jurisdiction over the United States courts in that 
territory, took effect. The several writs of error now in question 
were theref ore properly sued out and returned to this court. But the 
cases had not been heard when the act of March 1, 1895, went into 
opération. The point is now made that, inasmuGh as the act of 
March 1, 1895, contains no saving clause reserving to this court the 
power to hear and décide such cases coming from the United States 
court in the Indian Territory as might be pending and undetermined 
at the time the act of March 1, 1895, took effect, this court is now 
without power to hear and décide such cases. We are constrained to 
hold that this point is well taken. The act of March 1, 1895, unques- 
tionably deprived this court of the appellate jurisdiction theretofore 
exercised over the United States court in the Indian Territory, and it 
contained no express réservation of power to hear and décide such 
cases as might be pending when the act in question took effect. The 
case is therefore on ail fours with Railroad Co. v. Grant, 98 U. S. 398, 
where it was held that when the jurisdiction of an appellate court 
over cases coming froni an inferior court is taken away by statute, 
the statute opérâtes to deprive it of the power to hear and décide 
cases already pending on its docket which came from such inferior 
court, unless the power to hear and décide such cases is expressly ré- 
servée, With référence to this question Mr. Chief Justice Waite 
said: 

"A party to a suit has no vested right to an appeal or a wrlt of error from 
one court to another. Such privilège, once granted, may be taken away, 
but, if taken away, pending proceedings in the appellate court stop just 
where the rescinding act flnds them, unless spécial provision is made to the 
contrary. The Revised Statutes gave parties the right to remove their 
causes to this court by writ of error and appeal, and gave us the authority 
to re-exaroine, reverse, or afflrm judgments or decrees thus brought up. The 
repeal of that law does not vacate or annùl an appeal or writ already taken 
or sued out, but it takes away our right to hear and détermine the cause 
if the matter in dispute is less than the présent jurisdictional amount. The 
appeal or the writ remains in full force, but we dismiss the suit, because our 
jurisdiction is gone." See, also, Butler v. Palmer, 1 Hill, 324. 

In view of this décision it seems obvious that this court has no 
power to hear and décide any cases coming from the United States 
court in the Indian Territory that were pending and undetermined 
on its docket on March 1, 1895. Pollowing the practice indicated in 
Railroad Co. v. G-rant, supra, the writs of error in each of the above- 
entitled cases will be dismissed, each party to pay his own costs. 
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WHEELER et al. v. BILLINGS et aL 

(Circuit Court of Appeals, Eighth Circuit. December 30, 1895.) 

No. 554. 

1. Eqttity Practice— Accounting— Direct Action of Court. 

It is not necessary that an account decreed in a suit in equity should be 
stated by a master, but it is within the discrétion of the court, if for any 
reason it deems it proper to do so, to state the account itself, after an ex- 
amination of the testimony taken by one or more masters. 

S. Same — Afportioning Interests — Absence of Parties — Form of Relief. 
The owners of the D. mining claim and the owners of sundry adjacent 
claims, between whom and the owners of the D. claim there had been 
disputes as to their respective rights in certain locations, organized the C. 
Mining Co., and conveyed to it their various rights in the disputed loca- 
tions. One-half the stock was assigned to the owners of the D. claim. 
The other half was placed in trust for the owners of the other claims, who 
could not agrée upon a division of the stock, with the understanding that 
an account should be kept of the ore taken from the several locations, and 
the proceeds, after deducting one-half for the owners of the D. claim, 
should be paid to the grantors of the several claims. Subsequently, in a 
suit brought by third parties against the assumed owners of the E. Mine, 
one of the locations, it was adjudged that an interest in the location be- 
longed to such third parties. Held that, in the absence of some of the par- 
ties interested In the stock of the C. Mining Co. held in trust, the court 
could not, in such suit, apportion the stock so held, and direct a transfer 
of the shares, but that the most that could be done was to adjudge that 
the assumed owners of the E. Mine should transfer a proper proportion 
of such interest as they had in such stock to the parties found to hâve had 
an interest in the location. 

8. Ratification — TJnauthorized Sale— Estoppel. 

Held, further, that said assumed owners of the E. Mine should not be 
excused from transferring to those found to be the true owners their in- 
terest in the stock of the C. Mining Co., on the ground that their transfer 
of the location to the C. Co. could be attacked, and the location recovered 
from the C. Co., by such true owners, since the latter, by claiming and 
accepting the stock, would be held to hâve ratiiied the sale, and to be 
estopped from taking such action to recover the location. 

4. Praud— Following Proceeds of Property. 

Large sums having been paid, under the agreement by which the stock 
of the C. Co. was placed in trust, to the assumed owners of the E. Mine, 
who were also owners of other claims sold to the C. Co., Jield, that the true 
owners of the E. Mine were entitled to recover from the assumed owners 
only such part of said money as could be shown to hâve been paid them as 
the proceeds of ore taken from the E. Mine. 

5. Same— Successive Actors— Individual — Corporation. 

The assumed owners of the E. Mine, as against whom the true owners 
were adjudged to be entitled to the same, or the proceeds thereof, were 
one W., who held the mine for a time indlvidually, and a corporation or- 
ganized by W., to which he conveyed the mine, and of which he was a 
stockholder, officer, and active manager. Held, that no decree for the 
profits of the mine during the time of W.'s individual holding could be 
rendered against the corporation, but that a decree could properly be ren- 
dered against both W. and the corporation jointly for the profits of the 
period during which the mine was held by the corporation. 

6. Equity Practice — Défense Interposed Out of Time — Phoof. 

When a défense in an equity suit is wlthheld until a late stage in the 
litigation, after the issues, as at first raised, hâve been declded, and the 
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case ls proceeding before a master, sueh défense, if its introduction can be 
permitted at ail, must, in order to prevail, be established by évidence of 
the most satisfactory and convincing character. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

This case was before this court at the October term, 1891, on appeal from 
a decree dismissing the bill of complaint. The decree appealed from was re- 
versed, and the case was remanded to the circuit court, with instructions— 
First, "to permit William G. Scott, as représentative of Matilda Scott, deceased, 
to become a complainant in the bill, and to require Eichard J. Doyle to be 
made a défendant to the proceedings, in order that any right or daim ne may 
hold to the property in dispute may be settled by the final decree herein"; 
second, to enter a decree "canceling the deeds and powers of attorney ex- 
ecuted by Margaret Billings, James O. Wood, and Charles E. Wood to David 
Robertson, James Devereux, or other parties, purporting to convey their in- 
terests in the mining property in the bill described, and which are set forth 
in the bill herein filed,— said decree to déclare and establish the rights and 
title of the widow and children of William J. Wood to the one-third of said 
Emma mining property, as against the défendants, Jérôme B. Wheeler and 
the Aspen Mining & Smelting Company"; and, third, "to direct a proper ac- 
counting between the parties upon the basis of the rights thus deereed." 
10 U. S. App. 1, 65, 2 C. C. A. 252, 264, 51 Ped. 338; Id., 10 U. S. App. 322, 3 
C. C. A. 69, 52 Fed. 250. In obédience to the aforesaid order the circuit court 
on Jannary 21, 1893, entered a decree which canceled the several deeds and 
powers of attorney referred to in said order, and established the title of the 
widow and children of William J. Wood, deceased, to an undivided one-third 
interest in said Emma Mine and mining claim, as against the appellants, 
Jérôme B. Wheeler and the Aspen Mining & Smelting Company, who were 
the défendants below. The decree of the circuit court further adjudged and 
determined that the appellees, who were the complainants below, "are entitled 
to * * * one-third of the entire proceeds of said mine and mining claim 
from the time the same became a productive mine to the date of this decree, 
after deducting ail reasonable and necessary expenses and outlays by said 
Wheeler and said Aspen Mining & Smelting Company in the wOrking and de- 
veloping of said mine and mining claim, and in purchasing the necessary tools, 
engines, cars, and other mining machinery and necessary mining apparatus, 
and everything necessary to the working of said mine; * * * that said de- 
fendant Wheeler and said Aspen Mining & Smelting Company account to the 
said complainants for the value of one-third of ail the capital stock of said 
Compromise Company, mentioned in the separate answers of said Wheeler 
and said Aspen Mining & Smelting Company to the said bill of complaint, 
which the said Wheeler and said company received in considération of their 
conveying to the said Compromise Company that portion of the said Emma 
Mine and mining claim mentioned and described in the separate answer of the 
said Aspen Mining & Smelting Company; * * * and that the said com- 
plainants and said widow and children of the said William J. Wood, deceased, 
are entitled to the value of the one-third of the whole amount of the capital 
stock of the said Compromise Company received by said Wheeler and said 
Aspen Mining & Smelting Company in considération of the said consolidation 
of the said portion of said Emma Mine and mining claim with other portions 
of mining ground owned by said Compromise Company, and for the purpose 
of mining ail of said Consolidated mining ground together and to better ad- 
vantage, as shown by the said answers and pleadings in this suit; * * * 
that the said complainants and said widow and children of the said William 
J. Wood, deceased, are entitled to the one-third of ail the dividends and sums 
of money received from time to time by said Wheeler and said Aspen Mining 
& Smelting Company from the said Compromise Company, from the time of 
its organization up to the présent time, in considération of the consolidation 
of said portion of said Emma Mine and mining claim before mentioned with 
the other mining ground owned by said Compromise Company; » * * that 
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the eaid Jérôme B. Wheeler, or the Aspen Mining & Smeltlng Company, as 
his grantee, is entltled to, and the owner of, the one forty-second part of said 
Emma Mine and mining claim, * * » and the one forty-second part of 
the said stock realized from said Compromise Company as aforesaid by virtue 
of said consolidation of said portion of said Emma Mine and mining claims 
wlth mining grounds belonging to the said Compromise Company as aforesaid, 
and is also entitled to one forty-second part of the dividends paid them on 
said stock as aforesaid by virtue of the said Wheeler having purchased the 
one forty-second part or interest in said Emma Mine belonging to the said 
Maggie Cavner, one of the complainants in the said bill, and whose convey- 
ance of her said interest to said Wheeler was held good and binding by the 
* * * United States circuit court of appeals." It was further ordered and 
adjudged, in substance, that the case be referred to Sanford C. Hinsdale, 
master in chancery, to take and state an account between the complainants 
and the défendants, pursuant to the aforesaid provisions of the decree, and 
to ascertain the amount of money due to the complainants on account of their 
ownership of an undivided % interest in and to said mining claim, less the 
V42 part thereof belonging to Maggie Cavner, which was adjudged to hâve 
been lawfully acquired by the défendants. Proceedings to state the account 
were begun before the master, pursuant to the provisions of the aforesaid de- 
cree, on February 2, 1893; but they were mterrupted and suspended by an 
appeal taken on March 21, 1893, to the suprême court of the United States 
from an order made by the circuit court (53 Fed. 561) overruling certain ob- 
jections to its jurisdiction. This appeal was subsequently dismissed (Smelt- 
ing Co. v. Billings, 150 U. S. 31, 14 Sup. Ct. 4), whereupon, by an order made 
on June 18, 1894, the former master, Sanford C. Hinsdale, was directed to 
return into court the testimony theretofore taken by him, and the case was 
referred to Adolphus B. Capron, Esq., a master in chancery, to complète the 
taking of the testimony. By the same order the complainants below were 
given two days in which to take additional testimony; the défendants were 
required to complète their proofs by July 12, 1894; and the master was di- 
rected to flle a final report of the évidence taken before him on July 14, 1894. 
The case was set down for hearing on July 19, 1894, and was heard on that 
day by the circuit court, upon the testimony taken and returned by the sev- 
eral masters. 

As a resuit of such hearing the circuit court on August 22, 1894, rendered 
the following decree, in substance: First. That there was due and owing to 
the following heirs of William J. Wood, deceased, to wit, Margaret Billings 
(formerly the widow of William J. Wood, deceased), James O. Wood, Charles 
E. Wood, Thomas E. Wood, Hiram H. Wood, and William Wood (surviving 
sons of William J. Wood, deceased), on the 16th day of July, A. D. 1894, from 
Jérôme B. Wheeler and the Aspen Mining &. Smelting Company, for ores raised 
and sold by said défendants from the said Emma Iode and miDing claim, after 
deducting ail necessary expenses and disbursements, and adding lawful inter- 
est, computed according to the laws of the state of Colorado, the sum of $434,- 
008.58; said sum being the value of the ores, with lawful Interest added, and 
ail necessary expenses and disbursements deducted, which, under the terms of 
the decree entered on the 21st day of January, 1893, belonged to the above- 
nanied heirs of William J. Wood, deceased, which were sold by the said défend- 
ants, Jérôme B. Wheeler and the Aspen Mining & Smelting Company, and the 
proceeds thereof retained by said défendants, for which they are required to 
account to the said Margaret Billings, James O. Wood, Charles E. Wood, 
Thomas E. Wood, Hiram H. Wood, and William Wood. Second. That the said 
complainants were the owners of 304 shares of the capital stock of the Com- 
promise Mining Company, the same being their proportion of the capital 
stock of the said Compromise Mining Company received by the défendants, 
Jérôme B. Wheeler and' the Aspen Mining & Smelting Company, in consid- 
ération of a conveyance made by the Aspen Mining & Smelting Company 
to the said Compromise Company of 3.988 acres of surface ground of the 
said Emma Iode mining claim,— said 304 shares of the capital stock of said 
Compromise Mining Company to be apportioned among the complainants 
according to their respective interests therein, as heirs of William J. Wood, 
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deceased, under the laws of the state of Colorado; that sald défendants, 
Jérôme B. Wheeler and the Aspen Mining & Smeltlng Company (or D. M. 
Van Hoevenbergh, trustée, lf said shares of stock are held by hlm), shall 
forthwith assign and transfer sald stock, upon the books of said Compromise 
Company, to the above-named heirs of William J. Wood, deceased; and that 
any and ail unpald dividends upon sald shares of stock, now due or here- 
after to become due, shall be paid to the above-named helrs of William J. 
Wood, deceased. ïhird. That there was due and owing to the complainants 
aforesald on the 16th day of July, 1894, from Jérôme B. Wheeler and the 
Aspen Mining & Smeltlng Company, for moneys reallzed by the said Com- 
promise Mining Company, for ores ralsed and sold prior to the lst day of 
January, 1893, with lawful interest added up to July 16, 1894, the sum of 
$104,984.05; said moneys having been by the said Compromise Mining Com- 
pany paid to and retained by the said défendants, Jérôme B. Wheeler and 
the Aspen Mining & Smelting Company, and for whlch they are required to 
account to the said complainants. The decree further declared that Inas- 
much as the interest of Maggie Cavner had been acquired by the défendants, 
and that inasmuch as William G. Scott had withdrawn his application to be 
made a party complainant to the suit, the interest of both of said parties, 
as heirs of William J. Wood, deceased, amounting to 2/42, had been ex- 
cluded from the accounting and the decree. After the terms of the decree 
had been announced, the défendants below petitioned the circuit court to 
reform and modify the aforesaid decree of January 21, 1893, by striking out 
so much thereof as adjudged that the complainants, as heirs of William J. 
Wood, deceased, were entitled to the value of one-third of the whole amount 
of the capital stock of the Compromise Mining Company, which the défend- 
ants Wheeler and the Aspen Mining & Smelting Company had received in 
considération of the consolidation of a portion of the Emma Mine with other 
mines of the Compromise Mining Company. They also moved to expunge 
so much of sald decree as adjudged that the complainants below were entitled 
to one-third of the dividends received by said défendants from the Com- 
promise Mining Company In conséquence of said consolidation. This motion 
was denied by the circuit court. The case cornes to this court on an appeal 
taken and prosecuted by the défendants from the final decree which was 
entered on August 22, 1894. 

Joël F. Vaile (Edward 0. Wolcott and James M. Downing were 
with him on brief), for appellants. 
T. A. Green, for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The flrst question to be considered has référence to the action 
of the circuit court in assuming to state the account itself, after 
an examination of the testimony which was taken and returned 
by the respective masters, instead of requirihg the masters, or ei- 
ther of them, to report their individual conclusions upon the tes- 
timony so taken. It is contended in behalf of the appellants that 
such action on the part of the circuit Court deprived them of the 
rights secured by equity rule 83, and that the decree should, for 
that reason alone, be reversed. With référence to such contention, 
it is only necessary to say that the action in question was doubt- 
less at variance with the ordinary practice, but it affords no ground 
for rêver sing the decree, if it was for the right party and for the 
right amount. Notwithstanding the fact that it is ordinarily the 
duty of a master to file a written report containing his conclusions 
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upon questions of fact that may hâve been submitted to him, yet 
it is within the discrétion of the chancellor to relieve the master 
of the duty of making such a report, if, for any reason, he thinks 
proper so to do. A chancellor has ail the powers that can be 
exercised by a master, and if, in a given case, he sees fit to dis- 
charge a part of the functions that are ordinarily discharged by 
a master, the parties to the litigation hâve no just ground for com- 
plaint. In the présent case the circuit court probably assumed, in 
view of the magnitude of the interests involved, that, if the mas- 
ter filed a report in the ordinary form, it would doubtless be com- 
pelled, on exceptions filed thereto, either by one or both of the 
parties, to examine and review ail the testimony on which the 
master's findings were based. The action which the circuit court 
saw fit to take doubtless had the effect of speeding the cause, and 
neither party can be heard to complain in this court merely on 
account of the departure from the ordinary course of procédure; 
it being within the discrétion of that court to state the account for 
itself, on an inspection and examination of the testimony, if it 
seemed expédient to undertake that labor. 

It is next insisted by the appellants that those provisions of the 
decree of January 21, 1893, were and are erroneous, which re- 
quired the défendants, Jérôme B. Wheeler and the Aspen Mining 
& Smelting Company, to account for the shares of stock and divi- 
dends derived by them from the Compromise Mining Company, 
and that that portion of the final decree of August 22, 1894, was 
likewise erroneous which adjudged that the complainants below 
were entitled to 304 shares of the capital stock of the Compromise 
Mining Company, and that they were further entitled to hâve 
and recover from the défendants $104,984.05 on account of ores 
taken by the Compromise Mining Company from the Emma Mine 
prior to January 1, 1893. Thèse propositions necessitate a further 
statement of certain facts disclosed by the record, and, as the sev- 
eral contentions are closely related, for convenience they will be 
considered together. When the case was formerly before this 
court, we alluded to the fact that the Aspen Mining & Smelting 
Company had conveyed about four acres of the Emma mining lo- 
cation to the Compromise Mining Company, and that the latter 
company, which had not then, and has not since, been made a 
party to the suit, claimed to be the owner of that portion of said 
mine under conveyances executed by said Jérôme B. Wheeler and 
by the Aspen Mining & Smelting Company. The former record, 
however, did not disclose any material facts relative to tne or- 
ganization of the Compromise Mining Company, further than the 
fact that there was such a company, and that it had acquired the 
title to a portion of the Emma mining claim. It now appears, as 
will be more fully shown by the annexed diagram, marked "Plat A," 
that there were in the same neighborhood a number of mining 
claims or locations belonging to différent persons; among others, 
the Durant, the Emma, the Aspen, the Spar, the Connamara, and 
the Forrest. 

v.72F.no.4— 20 
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Some time prior to the year 1887 the owner of the Durant Mine, 
which is représentée! on Plat A, laid claim to a large portion of the 
mineral-bearing ore formel in the several mining locations which lay 
adjacent to the Durant claim on the west, among which were the 




Emma, the Aspen, the Connamara, the Forrest, and one or two 
other claims not shown by the plat. The claim so preferred by 
the owner of the Durant Mine was based on the ground that the 
Iode which was found underneath the several adjacent mining 
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claims had its apex within the limita of the Durant location, and 
that the owner of that location was accordingly entitled, under 
section 2322 of the Bevised Statutes of the United States, to fol- 
low the Iode outside of the west side line of the Durant claim, 
and underneath the adjacent locations, provided ne kept within 
the north and south end lines of the Durant location, extended 
westwardly. Considérable litigation was occasioned by this con- 
troversy between the owners of the several conflicting claims, 
which was finally settled in the year 1887 by the formation of what 
is known as the Compromise Mining Company. The testimony in the 
présent record shows that the owner of the Durant claim conveyed 
to the Compromise Mining Company so much of his Iode, if any, as 
lay outside of the west side line of the Durant claim extended 
downward vertically, and that the several adjacent mine owners 
conveyed to the same company so much of their respective loca- 
tions as lay within the north and south end lines of the Durant 
location extended westwardly. In this way the consolidated min- 
ing company acquired a title from the Aspen Mining & Smelting 
Company to a portion of the Emma location embracing about four 
acres, being that portion of the Emma location, shown on Plat A, 
which lies south of the north end line of the Durant claim extended 
westwardly. The capital stock of the Compromise Mining Com- 
pany appears to hâve consisted of 10,000 shares, one-half of which 
were apportioned and delivered to the owner of the Durant Mine. 
The residue of the stock appears to hâve been placed in the hands 
of a trustée for the benefit of the owners of the adjacent claims 
who had conveyed portions thereof to the Compromise Mining Com- 
pany; the arrangement between them being that an account should 
be kept of the ore extracted by the Compromise Mining Company 
from the territory which they had respectively conveyed to that 
company, and that each grantor should receive the net proceeds 
of ail ores taken from the ground that he had so conveyed to the 
Compromise Company, less one-half thereof, which was to be paid 
to the owner of the Durant claim. This arrangement was adopted 
by the adjacent mine owners in lieu of a division of the one-half 
of the capital stock of the Compromise Mining Company, which 
was held in trust for their benefit, because they were unable to 
agréé upon the comparative value of their several contributions 
to the territory of the Compromise Mining Company. The 304 
shares of the capital stock of the Compromise Mining Company, 
which, by the final decree of August 22, 1894, were adjudged to 
belong to the heirs of William J. Wood, deceased, and were ordered 
to be assigned to them on the books of the company, are a part of 
the capital stock of the Compromise Mining Company which was 
held under the arrangement heretofore explained, and had never 
been apportioned among the several mine owners for whose benefit 
it was originally placed in trust. 

In view of the foregoing facts, we think that the point is well 
made, in behalf of the appellants, that the circuit court erred in 
attempting to subdivide and apportion the stock of the Compro- 
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mise Mining Company so held in trust as aforesaid, and in direct- 
ing a transfer of 304 shares thereof to the heirs of William J. 
Wood, deceased. The persons for whose benefit the stock in ques- 
tion is so held hâve never been able to agrée upon a division thereof 
among themselves, for the reason that they disagreed as to the 
value of their several contributions to the property of the Com- 
pany; and it goes without saying that the circuit court was pow- 
erless to make such a division, because a number of the persons 
interested in the apportionment had not been made parties to the 
suit, and could not be bound by any order in that behalf made. 
As the other beneflciaries in the trust, besides the présent appe- 
lants, are not before the court, the utmost relief that can be af- 
forded in the présent suit is to require Jérôme B. Wheeler and the 
Aspen Mining & Smelting Company to transfer and assign to the 
heirs of William J. Wood, deceased, 12 /*2 of whatever interest the 
said Wheeler and the said Aspen Mining & Smelting Company now 
hâve in the Compromise Mining Company's stock, growing out of 
the conveyance of a portion of the Emma mining claim to that 
company. The transfer must be limited to 12 A2, because, for 
reasons already disclosed, pnly 12 /<2 of the Wood interest is rep- 
resented or involved in the présent suit. 

The point is made by the appellants that they should' not be 
compelled to surrender 12 /*2 of the interest in the Compromise 
Mining Company's stock, which they acquired in the manner afore- 
said, and that they should not be compelled to account for the 
dividende, if any, which they hâve received from the Compromise 
Mining Company by virtue of their having acquired an interest 
in that company's stock. It is urged, in substance, that as the 
deeds and powers of attorney conveying the one-third interest of 
William J. Wood, deceased, in the Emma Mine, to Jérôme B. 
Wheeler, hâve been canceled and annulled, the complainants be- 
low may hereafter proceed against the Compromise Mining Com- 
pany for so much of the Emma mining location as has been con- 
veyed to that company. It is further suggested that the com- 
plainants should be left to seek relief against that company for 
so much of the Emma Mine, and the ores taken therefrom, as it 
now claims to own under the conveyance made to it by the Aspen 
Mining & Smelting Company. We are not able, however, to as- 
sent to that view of the case. The complainants below hâve not 
appealed from the final decree, which gave them an interest in 
the Compromise Mining Company's stock, and required the de- 
fendants, Wheeler and the Aspen Mining & Smelting Company, 
to account for the dividends received thereon from the Compro- 
mise Mining Company. By not appealing from that portion of 
the decree, they hâve elected to receive and accept from the said 
défendants their due proportion of the considération which was 
paid for the conveyance of a portion of the Emma Mine to the 
Compromise Mining Company. Such action on the part of the 
heirs of William J. Wood, deceased, who are parties to thls suit, 
amounts to a ratification of the conveyance made by the Aspen 



WHEELKR V. BILLINGS. 309 

Mining & Smelting Company to the Compromise Mining Company 
of a portion of the Emma Mine, and they cannot hereafter main- 
tain a suit against the latter company to recover that portion of 
the Emma Mine which it now holds. The Compromise Mining 
Company, we think, can plead the aforesaid action on the part 
of the complainants below as a bar to any future suit which they 
may see fit to bring against the Compromise Mining Company to 
recover that portion of the Emma Mine which it now holds, not- 
withstanding the fact that it bas not been made a party to the 
présent bill. ' A person cannot accept or recover from a fraudu- 
lent grantee of property the considération which he has received 
for the sale of the property to a third party, and thereafter main- 
tain an action against such third party for a recovery of the prop- 
erty itself. We are also of opinion that the averments of the bill 
of complaint, and the mandate of this court on the former hear- 
ing, are sufficient to justify the entry of a decree against the de- 
fendants below, such as is above indicated; compelling them to 
transfer a portion of their interest in the stock of the Compromise 
Mining Company, and also compelling them to account for a proper 
proportion of the dividends, if any, which they hâve heretofore 
received, that were derived from that interest. We think that 
the objections to such a decree, based on the character of the bill 
and the form of the mandate, are without adéquate foundation, 
and are therefore untenable. Moreover, this litigation has now ex- 
tended over many years, and has proven to be expensive to the 
litigants and burdensome to the courts. This fact furnishes an 
additional reason why the court should, if possible, so mold its 
decree as to terminate the controversy, instead of opening the 
door to additional litigation by requiring the complainants to seek 
further relief against the Compromise Mining Company. 

It remains to be further decided, on this branch of the case, 
whether the circuit court erred in awarding to the complainants 
the sum of $104,984.05 as their just proportion of the moneys re- 
ceived by Jérôme B. Wheeler and the Aspen Mining & Smelting 
Company from the Compromise Mining Company, on account of 
ore extracted by it from that portion of the Emma Mine which 
was conveyed to the Compromise Mining Company. We are of 
the opinion, as heretofore stated, that the complainants are en- 
titled to recover from the appellants 12 /*2 of whatever dividends 
were paid to them by the Compromise Mining Company on ac- 
count of ores taken from the Emma Mine; but the important 
question to be determined is whether the évidence introduced on 
the hearing before the masters warranted a finding against the 
appellants in the sum of $104,984.05, or in any other amount, on 
account of dividends thus received. This is an issue of fact to 
be determined in the light of ail the évidence, and it is only 
necessary to state tbe conclusion that has been reached after an 
attentive rcading of the testimony. 

Large sums of money, by way of dividends, were doubtless paid 
to Jérôme 5. Wheeler, from time to time, after the formation of 
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the Compromise Mining Company, on account of an interest which 
he owned in the stock of that company; but as Wheeler was the 
owner of a large interest in the Aspen, Connamara, and the For- 
rest mining locations, which had contributed a large portion of 
their territory to the formation of the Compromise Mining Com- 
pany, as will appear from Plat A, the fact that he received such 
dividends is no évidence that the Compromise Mining Company 
extracted ore from that portion of the Emma Mine which was con- 
veyed to the Compromise Mining Company, or that it realized any 
profit from working that mine. The books of the Compromise 
Mining Company, as well as the testimony of the président of 
that company, show that no money was made out of mining opér- 
ations that were carried on within the territory of the Compromise 
Mining Company which was covered by the Emma location. They 
further show that no dividends were paid, either to Wheeler or to 
the Aspen Mining & Smelting Company, on that account. We see 
no reason to distrust the accuracy of the books that were produced 
by the Compromise Mining Company. They appear to hâve been 
regularly kept, and bear no évidence of altérations. Thèse books also 
show that the territory covered by the Aspen and Forrest claims 
yielded most of the valuable ore that was mined by the Compromise 
Mining Company, while other testimony tends to show that that por- 
tion of the Emma Mine lying south of the north end Une of the Durant 
claim extended westwardly, had been extensively worked before the 
organization of the Compromise Mining Company, and that it had 
been, to a large extent, denuded of its valuable ores. In short, 
the proof contained in the présent record is plenary — and there 
is little or no évidence to the contrary — that the appellants hâve 
not received any dividends from the Compromise Mining Com- 
pany on account of minerai extracted from the Emma claim, 
Without going further into détails of the évidence, it will sufflce 
to say that we are satisûed that the circuit court erred in charging 
the appellants with the sum of $104,984.05 on that account, and 
the charge so made must be expunged from the decree. 

At this point it becomes necessary to notice a défense inter- 
posed on the last hearing before the circuit court, by which the 
défendants below sought to évade ail liability to account to the 
heirs of William J. Wood, deceased, for any ore extracted by 
them from the Emma Mine, except such as may hâve been taken 
from that small triangular portion of the claim which lies be- 
tween the south end Une of the Spar claim and the north end line 
of the Durant claim, both lines extended westwardly. See Plat A. 
Jérôme B. Wheeler, as it seems, is the owner of the Spar claim 
indieated on Plat A, lying to the east of the south end of the 
Emma location. The contention is, in substance, that the Iode 
on which the Emma claim was originally laid, and from which 
ail the ore mined underneath the surface of that claim has been 
taken, has its apex in the Spar and Durant claims, which lie east 
of the Emma, and on higher gf ound. It is insisted, therefore, that 
inasmuch as Wheeler and the owner of the Durant claim hold the 
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apex of the Iode which underlies the Emma claim, they, or their 
successors in interest, are entitled to ail the ore that has hereto- 
fore been taken from underneath the Emma location, with the 
exception above stated, and that the Wood heirs hâve no title 
thereto, or right to recover any part of the value thereof. This 
défense was not pleâded by the défendants below in their answer 
to the bill of complaint, but was raised for the first time on the 
hearing before the master, more than one year after the order of 
référence had been made, by the introduction of certain expert 
testimony, ail of which was objected to at the time, which had some 
tendency, perhaps, to show that the apex of the Emma Iode was 
found in the Spar and Durant claims. Moreover, when the inter- 
locutory decree of January 21, 1893, was signed, which expressly 
adjudged that the Wood heirs were entitled to one-third of the 
net proceeds of the Emma Mine, and further required the de- 
fendants to account therefor from the time said mine and mining 
claim became productive, no exception was taken thereto, nor 
was the court asked to so frame the interlocutory decree as to 
permit the master to hear testimony and to make a report con- 
cerning the apex contention, which is now deemed of such impor- 
tance as to deprive the complainants below of the fruits of the liti- 
gation, to wit, of ail right to participate in the profits derived from 
working the Emma Mine. In what we hâve thus said, we would 
not be understood as deciding that the appellants were and are 
barred of their right to make the apex défense because it was not 
pleaded in their answer to the bill. We express no décisive opin- 
ion on that question, but we allude to the facts above stated, and 
to the conduct of the défendants in holding a défense of such su- 
prême importance in reserve tfntil such a late stage of the litiga- 
tion, as a good and sufficient reason why the trial court, and this 
court as well, should view the défense with disfavor, and require 
it to be established, if it is considered at ail, by testimony of 
the most satisfactory and convincing character. The burden of 
establishing the défense in question is certainly upon the appel- 
lants, and, in view of the circumstances which tend to discrédit it, 
the défense should be made out by proof which leaves little or no 
room for doubt that ail the ores taken from underneath the sur- 
face of the Emma location were taken from a Iode which in fact 
belonged to the owners of the Spar and Durant claims. The rec 
ord now before us contains abundant évidence that the apex ques 
tion, which was injected into the case on the hearing before the 
master, is not a new, nor by any means a settled, question in the 
locality where the several mining claims heretofore mentioned are 
situated. It is évident that it always has been, and still is, a 
debatable question, which has given rise to much spéculation and 
to différent théories. It has also occasioned considérable litiga- 
tion among mine owners, and has developed a marked différence 
of opinion among practical miners and mining experts. The 
Compromise Mining Company, as heretofore shown, owes its origin 
and its présent existence to the same apex controversy. The sev- 
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eral mine owners whose interests were vitally affected thereby 
evidently found it difficult, if not impossible, even by a great outlay 
of time and money, to settle the dispute before a jury, probably 
because an equal number of persons of equal skill and expérience 
in the détermination of such questions differed so widely in tbeir 
views, and were able to give equally satisfactory reasons in sup- 
port of their respective théories. They accordingly organized 
the Compromise Mining Company, in the manner heretofore ex- 
plained, to avoid further controversy. On the hearing before 
the master, two witnesses were produced by the appellants, and 
examined at some length, with a view of showing that the apex 
of the Emma Iode is found within the Spar and Durant loca- 
tions. The complainants below offered no évidence in rebuttal; 
claiming, as they did, that the question was not submitted to the 
master, and that the évidence was therefore irrelevant. The tes- 
timony of thèse witnesses, as is usual in such cases, consists, in a 
great measure, of opinions and théories formed on an examination 
of the several mines, and an inspection of the physical characteristics 
of the surrounding country. One of the witnesses was an employé 
of the Aspen Mining & Smelting Company, and for that reason 
was most likely affected by a natural désire to be loyal to its in- 
terests. It is fair to présume that both witnesses hâve expressed 
opinions as highly favorable to the appellants as the circumstan- 
ces of the case would .warrant, and that- neither of them was watch- 
ful to observe, or overcareful to state, such facts as would tend 
to overthrow the theory and to discrédit the défense which the 
appellants sought to maintain. In view of the foregoing consid- 
érations, we hâve reached the conclusion that we would not be 
justiâed in flnding, on the évidence contained in the présent rec- 
ord, that the Iode on which the Emma location was laid in fact 
belongs to the owners of the Durant and Spar claims, even if we 
felt satisfled that the issue was properly raised in the circuit court, 
and that it is properly before us for détermination. The issue in 
question, upon the évidence now before us, is involved in too 
much doubt and uncertainty to justify a décision in favor of the ap- 
pellants The fact may be as contended by them, but it has not been 
proven with that degree of certainty which would warrant us in mak- 
ing a flnding in accordance with their contention. 

The next question for considération is whether the circuit court 
erred in awarding to the complainants below the sum of $434,- 
008.58 as their just proportion of the value of ail ores extract ed 
from the Emma Mine by Jérôme B. Wheeler and by his grantee, 
the Aspen Mining & Smelting Company. The record shows that 
the gross sum last mentioned contains an àllowance for interest 
on the value of ores mined and sold, computed up to July 16, 
1894, and that it is made up of two items, to wit, the sum of 
$195,252.97, which was the amount allowed, together with inter- 
est, on account of ores mined and sold by Jérôme B. Wheeler prior 
to January 1, 1886, which is hereafter termed the "Wheeler Pe- 
riod," and the sum of $238,755.61, which was the sum allowed for 
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ores raised and sold by the Aspen Mining & Smelting Gompany 
subséquent to its organization, and after its purchase of the Emma 
Mine, in December, 1885, which is hereafter termed the "Smelting 
Company Period." It is contended by the appellants that both of 
thèse allowances were and are excessive. This contention raises 
an issue of fact that has necessitated a careful examination of ail 
the testimony contained in a voluminous record, including numei- 
ous statements of account and exhibits. We shall only undertake 
to state the conclusion that has been reached after such an ex- 
amination of the testimony, the accounts, and the exhibits. 

In a pétition for a rehearing that was filed by the appellants 
after the announcement of the ternis of the decree, the appellants 
conceded that the gross receipts from the Emma Mine, including 
interest allowances, during the smelting company period, amounted 
to |1,803,668.64. They further admitted that the total disburse- 
ments for necessary mining expenses during the same period did 
not exceed f 1,071,017.32, leaving the sum of |732,651.32 as the net 
balance for distribution among the several owners of the Emma 
Mine, of which latter sum it was conceded that the complainants 
below, representing 12 /*2 of the interest of William J. Wood, de- 
ceased,, were entitled to $209,328.95. The amount apportioned to 
the complainants by the circuit court, including interest, on ac- 
count of their share of the proceeds of the mine during the same 
period, was, as above stated, $238,755.61. After a patient in- 
vestigation of the testimony and the accounts,' we hâve concluded 
that the évidence contained in the record is insufflcient to warrant 
an allowance against the appellants on account of ores mined and 
sold during the smelting company period in excess of $209,328.95, 
and that sum has accordingly been flxed as the correct amount of 
the allowance. It does not give crédit to the appellants for what 
are termed "gênerai expenses" of the Aspen Mining & Smelting 
Company, or "litigation expenses," because the évidence before us 
is insufflcient to enable us to détermine with any degree of ac- 
curacy what portion of such expenses ought to be apportioned to 
and charged against the Emma Mine, as distinguished from the 
numerous other mines belonging to the Aspen Mining & Smelting 
Company, on account of which such expenses were incurred. The 
appellants having failed to furnish any satisfactory évidence as to 
thèse alleged outlays, or to make any apportionment thereof on 
the books of the Aspen Mining & Smelting Company when the 
money was expended, they were, as we think, properly disallowed 
as crédits in the accounting. 

Greater difflculty has been experienced in determining the amount 
that ought to be aw'arded to the complainants below on account of the 
product of the Emma Mine during what is termed the "Wheeler 
Period." The mine, as it seems, became productive some time during 
the year 1884, but at what précise date is not shown with certainty ; 
and it was thereafter worked by Wheeler until about January 1, 1886, 
when it was conveyed by him to the Aspen Mining & Smelting Com- 
pany. The circuit court awarded to the complainants, including 
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interest, the sum of $195,252.97, on account of ores mined and sold 
during that period, whereas, in the pétition for a rehearing heretofore 
mentioned, the appellants insisted that they were only entitled to re- 
cover the sum of $95,915.02. In other words, the allowance for this 
period is claimed to be excessive in the sum of $99,337.95. The com- 
putation made in behalf of the appellants to show the resuit af oresaid 
is based upon the assumption that the total receipts from the Emma 
Mine during the Wheeler period amounted only to the sum of $348,- 
412.64, not including interest, whereas the complainants below con- 
tended, and the circuit court evidently found, that the total output 
during the period in question was a much larger amount. With réf- 
érence to this controversy, it will sufflce to say that we hâve become 
satisfied by an examination of the testimony that the sources from 
which the information relative to the early yield of the mine was com- 
piled by the appellants are not reliable. No regular account appears 
to hâve been kept of the yield of the mine during the Wheeler period, 
or, at least, no such account was produced by the appellants at the 
hearing before the masters. Such information relative to the output 
of the mine as was obtained from books of account appears to hâve 
consisted of stray entries found in a journal, cash book, and ledger of 
the flrm of J. B. Wheeler & Co., and of some entries found in the 
books of the Aspen Smelting Company, which was a corporation other 
and différent from the Aspen Mining & Smelting Company. During 
the Wheeler period, accorâing to the testimony of James H. Devereux, 
one of his confldential employés, one or two suits were brought 
against the défendant Wheeler by persons who claimed to hâve an in- 
terest in the Emma Mine, and other suits of a similar character were 
threatened. A controversy appears to hâve existed during most of 
the Wheeler period as to the persons who were entitled to an interest 
in the mine, and as to the extent of their several interests. Under 
thèse circumstances, and inasmuch as the défendant Wheeler was in 
possession of the property, and was extracting large quantifies of 
valuable ore therefrom, and would very likely be called upon to ac- 
count for some portion of the proceeds of the mine,it is a little remark- 
able, we think, that an authentic account of the amount of ore ex- 
tracted from the mine was not kept, and that the same was not pro- 
duced on the hearing before the masters and before the circuit court. 
In the opinion rendered by this court on the former hearing of the case 
(Billings v. Smelting Co., 10 U. S. App. 1, 60, 2 C. C. A. 252, 51 Fed. 338) 
we alluded to the fact that the testimony ofJamesH. Devereux showed 
that within a period of five or six months preceding the month of 
April, 1885, the Emma Mine had yielded $300,000, and that, from indi- 
cations given by ore then in sight, it would certainly produce as much 
more. The same witness further testified, in substance, in the course 
of the same examination as a witness for the présent appellants, that 
the largest net output of the Emma Mine within any one month was 
about $150,000. This latter statement, as we understand, must re- 
late to the Wheeler period, inasmuch as the books of the Aspen 
Mining & Smelting Company fail to show that it produced that 
amount during any one month of the smelting company period. An- 
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other witness, A. W. Eucker, wlio owned a Vs* interest in the Emma 
Mine, also testifled that prior to April, 1885, the Emma Mine had 
yielded as much as half a million dollars, and that his estimate 
was based on the share of the proceeds of the mine which he had him- 
self received. This testimony was properly before the circuit court 
for considération on the last hearing of the case. In view of thèse 
considérations, we do not feel at liberty to disturb the finding of the 
circuit court relative to the output of the Emma Mine during what 
is known as the "Wheeler Period." The finding in question is not 
without good reasons to support it, and, in any event, it is entitled 
to the presumption which always attends the finding of a chancellor 
on an issue of fact, — that a correct conclusion has been reached, — 
unless it appears that an obvious error has intervened in the applica- 
tion of the law, or that some serious and important mistake has been 
made in the considération of the évidence. Tilghman v. Proctor, 
125 U. S. 136, 8 Sup. Ct. 894; Warren v. Burt, 12 U. S. App. 591, 600, 
7 G. C. A. 105, 58 Fed. 101; Latta t. Granger, 15 C. 0. A. 228, 68 Fed. 
69, 72. It might possibly be suggested that because of the great dis- 
crepancy between the amount f ound to be due, and the sum claimed 
by the appellants to hâve been realized during the Wheeler period, 
the case is one which would justify a re-reference, and an additional 
investigation before a master relative to the output of the mine during 
the period in question. But the answer to this suggestion is that, if 
the appellants hâve other and better évidence of the gross yield of the 
mine than is found in the présent record, they should hâve produced 
it on the hearing before the master, as it was their duty to do. If 
they hâve no such additional proof, nothing is to be gained by a re- 
reference. In a caselike the one at bar, where a défendant has been 
required to account for money and property wrongfully appropriated 
and retained, a court of equity will not grant him the privilège of a 
rehearing on account of the weakness of the case made by his adver- 
sary, if there is any data to establish the amount of his liability, where 
it seems probable that he has withheld any information that it was 
within his power, by proper diligence to hâve produced. The decree 
of January 21, 1893, establishing the -liability of the appellants, and 
directing them to account, made it their duty to be active and diligent 
in discovering and in producing reliable proof before the master, 
which would show, with reasonable certainty, the gross output of the 
mine from the time it became productive, and the necessary expenses 
that had been incurred in working it. There. is another reason as 
well why a re-reference of the case should not be ordered. The suit 
has now been pending in the courts for nearly eight years. It has 
already occasioned three appeals, and from time to time has given 
rise to acrimonious controversies. It is high time, therefore, that 
the litigation was terminated. 

One further question remains to be noticed and decided. The cir- 
cuit court rendered a decree against Jérôme B. Wheeler and the 
Aspen Mining & Smelting Company, jointly, for 12 /*2 of the value of 
the ores taken from the Emma Mine during the Wheeler period, 
and also during the smelting company period. Such action on its 
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part is claimed to hâve been erroneous. The point thus raised is well 
taken, we think, with respect to ores mined during the Wheeler 
period. No reason has been assigned, and none, we think, can be 
given, why the Aspen Mining & Smelting Company should be held 
responsible for the value of ores appropriated by its codefendant, 
Wheeler, before the smelting company was organized and had ac- 
quired an interest in the property. But the case is différent with re- 
spect to ores mined and sold during the smelting company period. 
Wheeler was the président of the Aspen Mining & Smelting Company, 
and its largest stockholder. He was a fraudulent grantee of the 
Wood interest in the Emma mining claim. He conveyed that inter- 
est in the claim, as well as his own, to the smelting company, that the 
claim might be worked to better advantage, and with the expectation 
that it would be worked and denuded of its valuable ores, and in the 
end rendered valueless. It was so worked for a number of years by 
his direction, and under his supervision, and, as a stockholder, he 
received, personally, a very large proportion of the total output of the 
mine. Under thèse circumstances, and for thèse reasons, we hâve 
concluded that he was a wrongdoer during the smelting company 
period, and that he cannot be permitted to shield himself from lia- 
bility, behind the corporation of which he was président, for ores ex- 
tracted during -the smelting company period, and thereby compel the 
complainants to resort to the Aspen Mining & Smelting Company 
alone, which may or may not be financially able to answer for the 
wrongs committed. We think, therefore, that the circuit court acted 
properly in holding the défendant Wheeler to be jointly liable with 
the Aspen Mining & Smelting Company for 12 /*2 of the net value of 
the ores that were taken from the mine during the smelting company 
period. 

For the reasons heretofore f ully indicated, the final decree rendered 
by the circuit court on August 22, 1894, should be modified as f ollows : 
First. The suin of $434,008.58, specified in the first paragraph of said 
decree, should be expunged therefrom, and in lieu thereof the sum of 
$404,581.92 should be inserted. Second. The entire second and third 
paragraphs of said decree should be stricken out and expunged there- 
from, and in lieu thereof the circuit court should adjudge, détermine, 
and decree that the complainants, Margaret Billings, James O. Wood, 
Charles E. Wood, Thomas E. Wood, Hiram H. Wood, and William 
Wood are justly entitled to 12 /*2 of whatever interest the said Jérôme 
B. Wheeler and the .Aspen Mining & Smelting Company hâve, or 
hâve heretofore had, in the stock of the Compromise Mining Com- 
pany, growing out of the conveyance of a part of the Emma mining 
claim to the said Compromise Mining Company; that within 20 days 
from the entry of the modified decree the said Jérôme B. Wheeler 
and the said Aspen Mining & Smelting Company do cause to be exe- 
cuted, and filed with the clerk of the circuit court of the United 
States for the district of Colorado, a good and sufficient conveyance or 
assignment to the said complainants of an undivided 12 Aa of the 
aforesaid interest in the stock of the Compromise Mining Company so 
held and acquired by them as aforesaid; that thereupon the said 
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complainants succeed to and stand subrogated to ail the rights, of 
whatsoever nature or character, that were theretofore enjoyed, held, 
or exercised by the said Jérôme B. Wheeler and the said Aspen Mining 
& Smelting Company in conséquence of their ownership of the afore- 
said interest in the stock of the Compromise Mining Company that 
shall be so conveyed and assigned; and that the said Jérôme B. 
Wheeler and the said Aspen Mining & Smelting Company be forever 
enjoined and restrained from asserting, as against the complainants 
or the Compromise Mining Company, or any other person or persons, 
any right, title or claim whatsoever to the interest in the stock that 
shall be so conveyed, or to any dividends, rights, beneiits, or privilèges 
that may be incident thereto. Third. The last clause of the sixth 
paragraph of the decree, beginning with the words, "It is further or- 
dered, adjudged, and decreed," should be stricken out, and in lieu 
thereof the circuit court should order, adjudge, and decree that the 
défendant Jérôme B. Wheeler, within 30 days after the modification 
of the decree, shall pay, or cause to be paid, unto the complainants 
above named, the sum of $195,252.97, with interest computed thereon 
at the rate of 8 per cent, per annum from July 16,1894, until such pay- 
aient is made, and that the défendants, Jérôme B. Wheeler and the 
Aspen Mining & Smelting Company, do pay or cause to be paid to said 
complainants the further sum of f 209 ,328.95, with interest computed 
at the same rate as aforesaid, from July 16, 1894, until said payment 
is made, together with ail costs incurred in the circuit court, and 
that, in default of making such payments within the time limited, 
exécutions for the several amounts aforesaid be issued in the ordinary 
form. The costs of the présent appeal will be divided equally be- 
tween the appellants and the appellees. The case is remanded to 
the circuit court, with directions to cause its decree of August 22, 
1894. to be modiûed in the respects heretofore indicated. 
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(Circuit Court, W. D. Tennessee. January 17, 1890.) 

Conthact of Sale— Parol Evidence to Vart— Fbaud. 

An agreement was made by a boiler company to furnish certain boilers, 
yet to be made, to a corporation, "at cost." The cost, however, was fig- 
ured by the selling agent, and inserted, as a specitied sum, in a written 
contract of sale, which was signed by the purchasing company after 
being submitted to its président and board of directors, who were ex- 
perienced business men. In a suit to enforce a mechanic's lien for the 
price, défendant claimed that the sum named in the contract was much 
more than the real cost. Held, that to avoid the written contract, under 
such circumstances, would require very formidable évidence of fraud in 
procuring the insertion in it of the sum named, especially as the word 
"cost" is of very indeflnite meaning, as applied to the various éléments of 
expense which might be considered as going into the production and de- 
livery of the boilers. 

This is a bill to enforce the mechanic's lien for the érection of 
boilers in the defendant's power house, the stipulated price being 
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$17,000. The défendant company sets up fraud in the exécution of 
the written contract, and asks to hâve it set aside. It is willing to 
pay only the cost of the boilers, which it avers was the real agree- 
ment, and was much less than the stipulated sum. The fraud 
chargea is that Holmes, the agent of the plaintiff company, induced 
the président and board of directors to sign the written contract by 
false représentation that it had been approved by Billings, the sub- 
stantial owner of the défendant company, with whom the previous 
negotiations were made. It is admitted by the plaintiff company 
that it was the agreement to charge only the cost of the boilers, but 
that the sum of $17,000 was flgured as that cost, and inserted in 
the written contract with Billings' knowledge and consent. At the 
hearing the court, being dissatisfied with the inconclusive character 
of the proof as to the cost, and what should be included in the cal- 
culation, referred the cause to a master to take further proof and 
report the facts as to the actual cost of the boilers to the plaintiff. 
The master reported as f ollows : 

Master's Report. 

To the Honorable the Judges of said Court, Sittlng in Equity, at Memphis, 
Tennessee: The undersigned respectfully reports that under a decree of 
said court made and entered of record on July 11, A. D. 1894, reciting that 
it was "material to inquire into and détermine what was the actual cost to 
the plaintiff company of furnishlng and erecting for the défendant company 
the three boilers referred to in the pleadings and évidence" in said cause, 
it was referred to the master "to take proof and report what was the cost 
to the plaintiff company of the boilers furnished to the défendant company; 
and inasmuch as the parties hereto are at variance on the question of the 
mode of constructing, the cost of furnishing and erecting, said boilers,— the 
plaintiff company contending that the same should be estimated on the basis 
of including therein ail the costs, either direct, or indirect and incidental, 
embracing in the incidental and indirect cost a'proper and just proportion 
of the gênerai expense account of the plaintiff, and the défendant company 
contending that the same should be confined to the flrst and direct cost of 
manufacturing and erecting same," — the master being by said decree spe- 
ciflcally directed to "report the cost of said boilers upon each of said théo- 
ries, itemizing in détail every élément reported as entering into the cost 
under each theory." Since the entry of said decree of référence the complain- 
ant company has taken, and on November 17, 1894, flled, the déposition of 
G. W. Griffln, previously secretary, and now assignée, of said company, 
which made an assignment in December, 1892; and the défendant on Oc- 
tober 16, 1894, flled the déposition of Henry Pratt. Griffln has charge of 
complainaat's books, and with his déposition are flled, as exhibits, its ac- 
counts and bills, etc., accruing from the construction and érection of thèse 
boilers, the items of which ail appear on the books. Exhibit 1 thereto shows 
the summary of ail thèse accounts, as well as the "statement of expenses of 
conducting the business of the Hazleton Tripod-Boiler Oo. for the year end- 
ing March 1, 1892." Complainant had no manufactory or plant for the 
manufacture of boilers. This déposition of Griffln, and the accounts, etc., 
flled with it, show that complainant actually expended, directly, in the con- 
struction and érection of thèse boilers, the folio wing sums, viz.: 

To draftsman for making plans of boilers $ 87 50 

For materials used in the construction 9,738 63 

For freight transporting boilers to Memphis, etc 870 08 

For expenses at Memphis in erecting boilers 1,100 75 

For traveling expenses, etc., of employés 560 80 

For salaries of four men so employed 737 50 

Making as the direct, flrst cost or actual expense $13,095 24 
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Plaintiff claims there should be added to thls flrst or direct cost a proper 
proportion of the gênerai expense of conducting the business of the Com- 
pany, as an élément in the entire cost of thèse boilers, and Mr. Griffin arrives 
at such proportion by charging iboo/ 4936 f the year's expenses to the fur- 
ther cost of thèse boilers; the company having sold during that year 26 
boilers, having an aggregate of 4,935 horse power, the three constructed for 
défendant having 1,500 horse power. Thèse gênerai expenses are tabulated 
in Exhibit 1 to said Griffln's déposition, as follows: 

1. Wages of employés, the sum of $ 9,739 67 

2. Advertising expenses 4,086 93 

3. Traveling 3,467 01 

4. Commissions on sales 2,592 50 

5. Expense account 2,313 03 

6. Printing and stationery 1,292 59 

7. Rent of office 1,333 34 

8. Litigation expenses 676 35 

9. Telegrams 120 89 



$24,622 31 
And from the foregoing sum the witness deducts the amount of the wages 
and traveling expenses embraced in the direct expense, $13,095.24, whlch 
leaves $24,124.61, or $4.88 per horse power, gênerai expense on the engines 
sold that year. 

On 1,500 horse power, at $4.88, thls would be $ 7,320 00 

Which added to the flrst or direct cost 13,095 24 

Make the plaintifs full claim of ail cost $20,415 24 

But the proof does not show just what ls included in "wages of employés," 
though, from ail the proof, It ls inferred that this sum embraces, not only 
the regular wages of the men actually employed in superintending the con- 
struction of and in erecting boilers, but also the salaries of the offlcers of 
the plaintiff company. The monthly salaries of the four men who superin- 
tended the construction and érection of thèse three boilers amounted to 
$737.50, or within a small fraction of 50 cents per horse power. At that 
rate per horse power, the like expenses to the company of such salaries 
on the remaining 23 boilers, of 3,435 horse power, would hâve 

been $1,717 50 

Which added to said sum on thèse three 737 50 

Shows the proportion to be the sum of $2,455 00 

—For the company's like monthly wages proper. This being deducted from 
this entire item of $9,739.67, "wages of employés," would leave as the sum 
of the officiai salaries embraced therein for the year the sum of $7,284.67, or 
$1.48 per horse power, and at this rate, on 1,500 horse power, would amount 
to the sum of $2,220. To which the master reports there should be added 
a proportion of thèse items: 

5. Expense account for the year $2,313 03 

6. Printing and stationery 1,292 59 

7. Office rent 1,133 34 

8. Expense of telegrams 120 87 

In ail the sum of $4,859 83 

Or 98% cents per horse power, and on 1,500 horse power $ 1,477 50 

Or in ail, as gênerai expenses, the sum of $ 3,697 50 

Which, added to the first or direct cost 13,095 24 

Makes the cost of thèse boilers $16,792 74 

— Reported by the master on the plaintiff s theory. 

The items for advertising ($4,086.93), traveling expenses ($3,467.01), com- 
missions on sales ($2,592.50), and an expense of litigation ($676.35), hâve not 
been included by the master in the foregoing computation, because, though 
the proof shows that the sum expended for advertising was so paid, as well 
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as about one-thlrd that sum the preceding year and one-half the sum in 
1890, yet the company went into the hands of an assignée in the fall of 
1892, and the volume of business transacted by the company during the two 
preceding years is not shown, and there is nothing in this record to enable 
the master, from the proof, to compute what proportion, if any, ought prop- 
erly to be embraced in the cost of thèse three boilers; and there having been 
proven no expense of litigation, or commissions or traveling expenses of 
salesmen, incurred in or about the sales of thèse boilers, such items are, of 
course, omitted, as forming no part of their expense. 

The master, in qualification of the sums so reported above, computed ac- 
cording to the horse power of the boilers, likewise reports that the same is 
not strictiy accurate, because the expense per horse power of constructing 
and erecting large boilers is manifestly less in proportion than in case of 
small ones, and Mr. Griflin, in his testimony, concèdes this; but there are 
no data in the record by which this différence can be ascertained. The 
method of computation employed is, of course, unfavorable to défendant, 
because thèse three are the only boilers of 500 horse power sold by the com- 
plainant company during the year; the other 23 ail being smaller, only three 
of them being above 300 horse power, and 13 of them being each 100 horse 
power or less. If the proof showed speciflcally that, during the time of 
the construction and érection of thèse boilers for the défendant, the plain- 
tiff was engagea in no other business, a proper proportion of thèse gênerai 
expenses might, perhaps, be more satisfactorily arrived at by charging of 
the gênerai expense for the whole year that proportion to the expense of 
thèse boilers which the time employed in their construction and érection 
bears to the whole year. But it does not. 

The master respectfully submits that there should be allowed to him, as 
compensation for his services upon this référence, the sum of twenty-five 
dollars. 

Respectfully submitted, John B. Clough, Master, etc. 

Memphis, Tennessee, December 5, 1894. 

The report was flled December 10, 1894. To this report the de- 
fendant company excepted as follows: 

Exceptions taken by the défendant, the Citizens' Street-Railway Company, 
to the report made herein by J. B. Clough, one of the masters of this court, 
to whom this case was referred by an order of this court made and entered 
on the îlth day of July, 1894: 

First exception: For that the said master, in his said report, States that 
the first cost or actual expense of the boilers was the sum of $18,095.24, 
whereas the said master should hâve reported and stated that the proof failed 
to disclose what the first cost or actual expense of said boilers really was. 
It is admitted, or, if not admitted, it is established by ail the proof, that the 
plaintiff did not manufacture said boilers,, but had them manufactured by 
corporations and firms engaged in the gênerai business of manufacturing and 
making bcilers. It is equally true that the sum of $13,095.24 so reported by 
said master embraces a proportionate part of the expenses and the profits of 
said corporations and firms which actually made said boilers; hence the real 
flrst cost of said boilers is not shown anywhere in the report or record. 

Second exception: For that the said master, in his said report, has stated 
that the sum of $3,697.50 is the proper proportion of the gênerai expense of 
the plaintiff to be charged to thèse boilers, when said master should hâve 
reported that the proof fails to show what part or proportion of the gênerai 
expenses of the plaintiff was really chargeable to said boilers on the theory 
of the case insisted upon by counsel for the plaintiff. The report of the master 
itself shows that said figures of $3,697.50 are not accurate, and are unfavora- 
ble to this défendant. It further shows that there are no data in the record 
by which any accurate estimate can be made of what proportion of the gênerai 
expense account of plaintiff should be charged to said boilers. The only évi- 
dence offered by the plaintiff on this point is that in the second déposition 
of G. W. Griflin. He attempts to arrive at the proportion of the gênerai ex- 
penses to be charged to thèse boilers by linding the total horse power made 
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and sold by the plaintiff during the year 1892, and then dividing the gênerai 
expense by total horse power; yet he admits that thèse boilers were the 
largest ever made by the plaintiff, and that a large boiler can be made cheaper 
per horse power than a small one. No other method of arriving at the pro- 
portion of the gênerai expenses to be charged to thèse boilers is suggested or 
offered by the plaintiff. Turley & Wright, Attorneys for Défendant. 

The exceptions were filed February 1, 1895. 

Metcalf & Walker, for complainant. 
Turley & Wright, for défendant. 

HAMMOND, J. (after stating the facts as aboyé). The investiga- 
tion before the master to ascertain the "cost" of the boilers, as shown 
by his report and the exceptions to it, convinces me that the right of 
the parties must be governed solely by the written contract. That 
was my impression at the hearing, but because Holmes admitted 
that he was to furnish the boilers at cost, without profit, and the 
défense was that, by f raud, he had procured a written contract for 
more, it seemed désirable, before final détermination, to definitely 
ascertain precisely what the cost had been, which the proof did not 
then disclose. It seems, from the master's report, that it is quite 
impossible to fix this satisfactorily; and this in the very nature of 
the thing, unless we give a meaning to the word "cost" that is more 
restricted than the plaintiff is willing to concède was meant in 
the negotiations for the sale. We are ail familiar with the seem- 
ingly insuperable difficulty of ascertaining the cost, for example, of 
producing a pound of cotton or of making a yard of cloth; and 
perhaps no two persons engaged on the problem would agrée on the 
prime éléments of the calculation, as none of the parties, witnesses, 
or the master can agrée on them in this case. Even in the simpler 
application to mère bar gain and sale of a thing already in exist- 
ence, and not to be mannfactured, the term is ambiguous, and so 
much so that it is not impossible that often it will be found to avoid 
the contract for incurable uncertainty, though I hâve not found it 
necessary to go into that subject. Spécifie performance of such a 
contract was refused, because it would be to make a contract for the 
parties and then exécute it, where it had been agreed that arbitra- 
tors should fix the cost, and they had failed by disagreement about 
it; and in another case where it was so agreed, and one of the par- 
ties died, a court of equity would not specifically perform it, because 
of the incompleteness and uncertainty, such a case not being an- 
alogous to a recovery of the price of goods upon a quantum valebat. 
Frye, Spec. Perf. 165. In searching for the législative meaning of 
the word "cost" in a customs act, Mr. Justice Washington said, 
"The term is certainly of an equivocal meaning"; and in argument 
illustrâtes by saying: 

"The actual cost of a baie of goods purchased at Liverpool is composed of 
the price paid for it, or, in other words, the prime cost and charges, including 
commissions on the purchase, the packages, if any; and, if the goods were 
purchased at the manufactory, then it includes, not only the prime cost and 
ail charges attending them to the place of exportation, but also the charges 
before mentioned, and perhaps many others." Uoodwin v. U. S., 2 Wash. 
O. C. 493, Fed. Cas. No. 5,554. 

v.72F.no.4— 21 
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He laments that a court is called on to interpret "expressions of 
such doubtful import, without a due to ascertain with précision 
what was the real intention." 

It would be interesting to search the cases which hâve, under 
varying circumstances, deflned the term; but none has been pro- 
duced, and I hâve found none, which limits the meaning as the de- 
fendant does, nor expands it as the plaintiff does. Indeed, they 
,seem quite short of any direct bearing on the word as used by 
thèse parties, respectively. It would be comparatively easy to meas- 
ure or weigh the materials used in thèse boilers, count the price or 
value of it, keep account of the hours of labor, and its value or price, 
and find thèse two primary factors of the problem, and also quite 
easy to avoid ail the rest by counting thèse and ordinary freight and 
charges as the only cost; but that is hardly fair to the plaintiff, and 
so far from merely cutting away its "profit," which was agreed to 
be surrèndered, would probably entail a loss. Yet the master con- 
cèdes the cost, ascertained as he does it, is not wholly fair to the 
défendant; and one might easily suggest other éléments of calcu- 
lation largely increasing the cost, which, for a problem in économ- 
ies, might be counted. Hence it was eminently désirable that 
thèse parties should beforehand do just what the plaintiff contends 
they did, — settle exactly what this "cost" was to be. If the de- 
fendant company, eminent as it is known to be for its high business 
character and enterprise, did not revise Holmes' offer before sign- 
ing it, and see that the sum demanded was not too large, I cannot 
see that it can call on a court of equity to make such a revision 
now, after they hâve had the boilers in use, and the only possible 
question is what shall be paid for them. It would take the strong- 
est proof of fraud or mistake to induce a court to set aside a writ- 
ten contract signed by the parties, distinguished business men as 
they were, upon the charge of imposition and overreaching such aa 
is made in this case. And there is no such proof hère; Billinga 
and Holmes, upon whose testimony, respectively, the case dépends, 
quite evenly balancing each other in the scales with which we judi- 
cially weigh the évidence. Even on the theory of the défendant, 
that it has only to pay the "cost" of the boilers, Holmes' testimony 
that, before he prepared the contract for signature, he and Griffin 
calculated the cost to the plaintiff company at $17,200, flnds corrob- 
oration in the finding of the master in one calculation he makes 
of the cost at $16,792.74. It is urged against this that Holmes and 
Griffin now calculate the cost to be something over $20,000, and de- 
mand that sum, if the case is to be settled on the basis of the cost, 
and not the contract But this is only a thing of calculation, and in 
such an inquiry it is open to them, if we break away from the writ- 
ing, to make the final sum as large as possible on any theory of cost 
they may adopt, or find a sensible preïexê for suggesting tb us. 
They testify that in one of their calculations they came to a few 
hundred dollars over $17,000, and, because a rival manufacturer 
offered the défendant a bid for $17,000, they put that offer in the 
written contract, which explains the restraint they felt in figuring 
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the cost at as low a sum as anyone else would do the work. But 
the plain answer to ail tais is that business men, like those compos- 
ing this défendant company and acting for it, should hâve known 
what they were doing when they signed the paper; and, with such 
men dealing with him, it would require very formidable proof to set 
the contract aside for any overreaching of them by Holmes. They 
should not be allowed to save their own négligence in not looking 
closely after this contract by any charges of fraud against Holmes 
not apparent without much reliance on a too loose weighing of 
seemingly inconsequential circumstances like those of Mr. Billings' 
âge, his trustfulness of Holmes, and friendly désire to help him. 
In Richardson v. Hardwick, 106 U. S. 252, 1 Sup. Ct. 213, the 
parties had a written contract, and the plaintif?, in his bill, alleged 
that one of the "unexpressed" ternis was to a certain effect. The 
court said it was a matter of dispute between the parties, — one af- 
firmed, the other denied, — and the burden of proof was on the plain- 
tiff to establish it, as hère it is on the défendant company, or Bill- 
ings, which is the same thing in effect But the court ruled that, 
ail previous negotiations and understandings having resulted in 
the contract, it alone should govern; and although the proof was 
in favor of the défendant, as against the burden of the plaintiff, it 
was rejected as wholly inadmissible to vary the writing. When 
parties hâve deliberately put their engagements into writing, in 
such terms as import a légal obligation, without any uncertainty 
as to the object or extent of such engagement, it is conclusively pre- 
sumed that the whole engagement of the parties, and the extent and 
manner of their undertaking, was reduced to writing; and ail oral 
testimony of a previous colloquium between the parties as would 
tend in many instances to substitute a new and différent contract 
for the one which was really agreed upon, to the préjudice, possibly, 
of one of the parties, is rejected. De Witt v. Berry, 134 U. S. 306, 
315, 10 Sup. Ct. 536. In another case, where the burden was on the 
plaintiff, and his own testimony on which the issue rested was "in- 
conclusive," the court put the décision on the rule that in the ab- 
sence of fraud, accident, or mistake, this rule of évidence is the 
same in equity as at law. Porsythe v. Kimball, 91 U. S. 291. Un- 
til the contract is reformed on some of thèse grounds by a court of 
equity, ail previous verbal engagements are merged in the written 
agreement, for the very purpose of avoiding any controversy or ques' 
tion respecting them. Insurance Co. v. Mowry, 96 U. S. 544, 547. 
And so are ail the cases. Van Ness v. Washington, 4 Pet. 234, 284; 
Potomac Steamboat Co. v. Upper Potomac Steamboat Co., 109 U. S. 
672, 3 Sup. Ct. 445, and 4 Sup. Ct. 15; Cul ver v. Wilkinson, 145 U. 
S. 205, 12 Sup. Ct. 832; Seitz v. Machine Co., 141 U. S. 510, 12 Sup. 
Ct. 46; Johnson v. Railroad Co., 141 IL S. 602, 12 Sup. Ct. 124; Bailey 
v. Railroad Co., 17 Wall. 96 ; Oelricks v. Ford, 23 How. 49. Hère the 
défendant company would avoid this rule by charging Holmes with 
fraudulently procuring the writing in the terms in which it is 
couched, but substantially the proof of it rests wholly upon Bill- 
ings' testimony, and it is mainly a struggle between thèse two as 
to their recollection of the preceding occurrences. This does not 
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answer that burden which the above authorities put on him who 
allégea fraud as against the writing signed by parties who are not 
affected by any infirmity, or feebleness of capacity to take care of 
themselves in a transaction like this. Holmes really concèdes 
quite ail that Billings claims as to their understanding about the 
contract for boilers which were to be furnished at cost without 
profit, and the substantial controversy is whether the $17,000 writ- 
ten in the contract is more than that cost, and the struggle over 
this relapses into contentions as to what is the proper basis for the 
calculation. The master reports that it is quite impossible to cal- 
culate it with satisfactory précision, and no doubt that is true; but 
the général fact remains that, on a fairly reasonable theory, it may 
be figured out to the sum which was charged and written in the con- 
tract, and there is no sort of pretense that Holmes and Billings 
tiad any agreement as to the theory or method of ascertaining the 
cost, and the fact that another bidder figured out the same price 
for his boilers, — of a différent construction, however, — leaves it rea- 
sonably sure that the value of the thing wanted was in that neigh- 
borhood. 

Holmes, perhaps, is justly subject to some criticism as a witness; 
but, after ail, taking into considération the adverse criticism of Bill- 
ings' évidence, I think it is not proved that Holmes committed any 
fraud on the défendant compâhy, in procuring its signature to this 
contract. The basic fact for the charge is that Holmes wrote into 
the contract a sum very much larger than the cost of the boilers, and 
this is not proved at ail, unless we strip the calculation to its least 
possible factors, and adopt a theory of lowest possible cost, — the 
bare price of material and labor, almost But this is only a con- 
struction put by the défendant company on the word "cost," and 
there is no proof of a spécifie agreement that Holmes should work 
the cost down to a minimum like that, in Billings' interest. Bill- 
ings, for reasons given in the proof, arising out of their anterior 
business and personal relations, seems to think Holmes an ingrate, 
if he did not do this, and possibly, for similar reasons, believed that 
Holmes would do it, and also that he should hâve corne to him, and 
gone over the figures with him, before writing up the contract; but, 
Holmes not having unequivocally agreed to do so, it was not a fraud 
on Billings to disappoint his expectations, which are no doubt much 
more vivid now, after the fact, than pending the negotiations, dur- 
ing which he was really neglectful about having some more précise 
understanding than his own unexpressed conception of the meaning 
of the word "cost" In this state of the proof, I conclude to reject 
the testimony, for ail purposes, except as it tends to prove the fraud 
alleged; and, being inconclusive as to that, it is useless as against 
the contract. The exceptions to the master's report will be over- 
ruled, and it will be confirmed, with the allowance claimed by him 
for making it The plaintiff to hâve a decree on the basis of the 
sum stipulated in the written contract, with interest, subject to such 
crédits as the défendant may be entitled to, if any, with a référence 
to the master to fix this amount, if the parties disagree about it 
Défendant to pay the costs. 
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HAZLETON TRIPOD-BOILER CO. v. CITIZENS' ST. RY. CO. 
(Circuit Court, W. D. Tennessee. February 1, 1896.) 

1. Equity Practice and Pleading— Tbansfer of Cause of Action— Sufple- 
mental Bill. 

After the direction of a decree for complainant, a stranger will not be 
given leave to file a bill in the nature of a supplemental bill, for the pur- 
pose of setting up a purchase of the cause of action by him, until a decree 
has actually been entered in favor of the original complainant. 

8. Same— Equitt Rule 57. 

Equity rule 57, which provides for granting leave to file a supplemental 
bill, or bill in the nature of a supplemental bill, where the suit has become 
defective by reason of a change of interest, etc., is to be construed as ap- 
plying to the case of a transfer of the cause of action by voluntary deed 
or contract, as well as by opération of law. 

8. Same— Form of Pleading. 

One purchasing a contract which 1s the subject of a pending suit in 
equity may set up his interest, and obtain the beneflt of the proceedings 
already had, by obtaining leave to file an original bill in the nature of a 
supplemental bill. This is the appropriate form of pleading in such a case, 
and leave to file such bill cannot be denied, even after final hearing, and 
the direction of a decree in favor of the original complainant. 

4. Same — Bond for Costs. 

Where a purchaser of a contract forming the subject-matter of a pending 
suit obtained leave to file an original bill in the nature of a supplemental 
bill, after a final decree had been directed and large costs incurred, lield, 
that he would be required to give a cost bond adéquate to cover both past 
and probable future costs. 

This was a bill by the Hazleton Tripod-Boiler Company against the 
Citizens' Street-Kailway Company to enforce a mechanic's lien for 
the purchase prîce of certain boilerg. A final hearing was hereto- 
fore had, which resulted in the direction of a decree in favor of 
the complainant. 72 Ped. 317. One William McDougal now pré- 
sents an original bill in the nature of a supplemental bill, setting 
up a purchase by him of the contract of sale of the boilers, and asks 
leave of the court to file the same in the cause. 

Percy & Watkins, for petitioner. 
Metcalf & Walker, for complainant. 
Turley & Wright, for défendant. 

HAMMOND, J. Since the opinion in this case directing a decree for 
the plaintiff washandeddown,and before the decree has been entered, 
but while it is in course of préparation by counsel, one William Mc- 
Dougal présents his "original bill in the nature of a supplemental 
bill" against the plaintiff and the défendant and one Griffin, the as- 
signée in insolvency of the plaintiff company, and asks leave of the 
court to file the same in this cause. The purpose of the bill is to 
set up a purchase by the plaintiff McDougal of the chose in action 
which is the foundation of the original suit. It allèges that the 
contract of the original plaintiff company with the défendant com- 
pany for the construction of boilers was pledged to one Linyard as 
collatéral security for a note due by the plaintiff company for $10,000, 
and that, in strict conformity to the powers contained in the col- 
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latéral assignaient of the boiler contract, this new plaintiff lias be- 
come the purchaser of that contract, and is entitled to hâve the 
money decreed to be due the original plaintiff paid to him. The bill 
prays that the proceeds of the judgment against the street-railway 
company shall be paid to this new plaintiff, that exécution may 
issue in his behalf and for his use, and for gênerai relief. It also 
prays process, etc., in the usual form. Having received a notice 
of the application for leave to file this bill, the original plaintiff ob- 
jects to this intervention of McDougal, and insists that whatever 
right he has must be prosecuted independently, by original bill, and 
not by any proceeding in this cause. No objection is made at this 
'time to its flling, so far as it is an original bill, as to winch, it is con- 
tended, no leave is needed; but the objection is that it should not 
be filed as in any sensé a supplemental bill in this cause. 

We need not at ail consider what is to be the effect of this pro- 
ceeding upon the rights of the parties, if the applicant has a right to 
file the bill and is entitled to leave of the court for that purpose, 
except so far as this effect may influence our judgment in determin- 
ing whether that right exista; because, when défense is made to 
this new bill by any parties interested, thèse other questions will 
arise, and can be then disposed of. But I think it is proper to say 
that this bill now offered should be treated as if the offer came after 
the decree was entered, and that under the circumstances of the 
case it should not be allowed to interrupt, in any sensé, the entry 
of the decree in favor of the original plaintiff as already directed. 
Whatever discrétion the court has in the premises should protect 
the right of the original plaintiff to hâve the decree entered as it 
has been ordered, and I do not understand that the new bill asks 
for any more than this; and, in the very terms of its prayer, it treats 
the decree as having been already entered according to the opinion 
directing it. But, however this may be, the decree, when it cornes 
in, should either be entered nunc pro tune as of the day when or- 
dered, or else the new bill should not be filed until after that decree 
has been entered. With this restriction, I hâve concluded that there 
is no doubt of the right of this new plaintiff to file the bill as he 
asks to do, and that, strictly and technically, it is what he calls it, — 
"an original bill in the nature of a supplemental bill." 

There is some obscurity and a gooâ deal of confusion on the sub- 
jeçt of making new parties because of an aliénation pending a suit 
in equity. This arises from treating the aliénation by a défendant 
of his interest in the thing in controversy, and the aliénation by 
a plaintiff of his right and title, as substantially alike, when in fact 
they are quite widely différent. A purchaser of a defendant's inter- 
est pendente lite is bound to the suit, and it is very difficult for 
him to become a party for any purpose without the consent of the 
plaintiff, except under enabling statutes wluch confer this right, 
and are now quite common in the practice under codes. Our own 
statutes in Tennessee hâve been claimed to give this right quite 
liberally as well to the plaintiff as to the défendant, but, obviously, 
they hâve no influence hère, and we need not notice them. But the 
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aliénation by a plaintif: of his interest in the thing in litigation, 
either partially or entirely, stands upon an altogether différent foot- 
ing. Owing to farniliar principles oï equity, soinewhat différent 
in proceedings at law, a decree will not be made in favor of a plain- 
tiflE who bas no interest in the subject-matter of the decree. There- 
fore, if the plaintiff, by any aliénation, so absolutely divests him- 
self of ail interest as to leave nothing for him to take, the suit be- 
comes not abated, as it might be at law, but defective; and, until 
the party having the proper right is in some way brought bef ore the 
court, the case cannot proceed aiter the fact of aliénation has been, 
in proper form, brought to the attention of the court. For example, 
if the défendant in this case should, by proper pétition, or by a sup- 
plemental proceeding, appropriate to the purpose, bring to the court 
a knowledge of the fact of this alleged transfer of the property in- 
volved, and of the assignment by the plaintiff of its interest in the 
boiler contract, the court would direct the cause to stand over until, 
by proper proceedings, the party in interest should appear and de- 
mand a decree. 

It is not impossible that our fifty-seventh equity rule might be held 
not to apply to a case like this, but only to such defects as occur 
by the dévolution of title or interest by opération of law to représen- 
tatives or successors in représentation, — privies in law, and not privies 
in deed. But considering the time of the promulgation of that rule, 
and its place in the code of rules designed to regulate our practice, 
I am Ied to believe that it relates as well to defects arising from 
the voluntary aliénation of interest by the deed or contract of the 
parties, as to those defects arising from the dévolution of any inter- 
est by opération of law. The language of the rule is broad enough 
to cover ail such defects, and, being a rule of practice, it is best to 
so liberally construe it as to include ail ; and so, under the ninetieth 
equity rule, we hâve only to consider what was the "practice of the 
high court of chancery in England" at the time thèse rules were 
promulgated. 

Mr. Daniell, in his flrst édition of his Chancery Practice, printed 

about that time, says: 

"If a person, pendente lite, takes an assignment of the interest of one of 
the parties to a suit, he may, lf he pleases, make himself a party to the suit 
by supplemental bill; but he cannot, by pétition, pray to be admitted to 
take a part as a party défendant. Ail that the court will do is to make an 
order that the assignor shall not take the property out of the court without 
notice." 1 Daniell, Ch. Prac. (Ed. 1846) 378. 

He refers to the often-cited case of Foster v. Deacon, Madd. & G. (6 
Madd.) 59. But that case was a pétition by the assignée of a défend- 
ant, which was dismissed; the court remarking that he might file 
a supplemental bill, if he chose, and directing, in the meantime, 
that the assignor should not take the property out of court without 
notice to the petitioner. Again, in defining and explaining "an origi- 
nal bill in the nature of a supplemental bill," he says that in cases 
which frequently occur in practice, where the interest of an origi- 
nal party to a suit is completely determined, and another party be- 
oomes interested in the subject-matter by a title not derived from 
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the original party, but in such a manner as to render it but just that 
he should hâve the beneflt of the former proceedings, it is proper to 
file that kind of a bill. And he continues: 

"So, also, must a bill of this nature be filed wherever the interest of a sole 
plalntiff is transferred to another, either by voluntary aliénation, or by the 
fact of bankruptcy or insolvency." 3 Daniell, Ch. Prac. (Ed. 1846) pp. 188, 
189. 

And yet, again, in speaking of the case in which the assignment 
has been only partial, and enough is left to the plaintiff to proceed, or 
where there are other plaintiffs joined with him who might proceed, 
he says: 

"The case, however, is différent where a sole plaintiff, suing in his own 
right, is deprived of his whole right in the matters in question by an event 
subséquent to the institution of the suit, as in the case of a bankrupt or in- 
solvent debtor whose whole property is transferred to his assignées; if in 
case such a plaintiff assigns his whole interest to another, then the plaintiff 
being no longer able to prosecute, for want of interest, and his assignée 
claiming by a title which may be litigated, the beneflt of the proceedings can- 
not be obtained by him by means of a supplemental bill, but must be sought 
by an original bill in the nature of a supplemental bill. This distinction may, 
at first sight, appear artificial, but it is attended by considérable différence, in 
its practical results," etc. 3 Daniell, Oh. Prac. p. 164. 

I cite this édition of Daniell for the reasons stated by Mr. Justice 
Bradley in his note to the case of Thomson v. Wooster, 114 U. S. 
112, 5 Sup. Ct. 788, and my own note in the case of U. S. v. An on., 
21 Fed. 766, and to avoid the confusion of authorities and cases 
that are based upon statutes, or the local practice in the state courts 
more or less affected by changes which hâve not been made in the 
fédéral courts by any législation for that purpose. 

In Toosey v. Burchell, Jac. 159, an assignée of a plaintiff's inter- 
est was allowed, ûpon his pétition, to attend the master, on a référ- 
ence that had been made, without préjudice, however, to the right 
of the plaintiff to litigate his assignment, and on condition that he 
should pay the costs of such attendance and examination as he 
chose to make, — which shows that courts of equity will do ail they 
can to protect the rights of assignées under such circumstanees. 
Even courts of law do this, and, wherever and however they can, 
will permit an assignée to corne in to assert or protect his rights, 
adopting for that purpose, as much as possible, the rules of equity 
under similar circumstanees; and in many of our Codes, perhaps in 
our own Tennessee Code, the statutes regulating the practice are 
broad enough to permit an assignée to become a party and assert 
his rights even in an action at law. Shriner. v. Lamborn, 12 Md. 
170; Andrews v. Bank, 77 Md. 28, 25 Atl. 915; Mandeville v. Welch, 
5 Wheat. 277, 1 Wheat. 233, 7 Cranch, 152; Platt v. Jérôme, 19 How. 
384. 

Mr. Justice Bradley, in Anderson v. Eailroad Co., 2 Woods, 628, 
Fed. Cas. No. 358, mentions purchasers pendente lite as one of the 
classes of cases where a strauger may become a party to the record 
by supplemental bill, or an original bill in the nature of a supple- 
mental bill. Wë formerly had occasion to consider this subject 
somewhat carefnlly in the case of Chester v. Association, 4 Fed. 487, 
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In which were considered most of the cases cited by counsel hère, 
and many others. In that case the pétition of an insolvent assignée 
of a défendant company, to become a party défendant, was rejected; 
but the plaintiff was allowed to file his supplemental bill, for the rea- 
sons therein stated. The différence between an abatement of an action 
at law by a change of the interest of the parties, and that kind of a 
defect which is produced in a suit in equity by a purchase of the thing 
involved pendente lite, is considered by Mr. Justice Brown in the case 
of Electrical Accumulator Co. v. Brush Electric Co., 44 Fed. 602, 605, 
606, and an analogous effect upon the jurisdiction of the court in 
Clarke v. Mathewson, 12 Pet 164. In Hoxie v. Carr, 1 Sumn. 173, Fed. 
Cas. No. 6,802, Mr. Justice Story remarks that a purchaser pendente 
lite may file a bill in equity like this; and Tappan v. Smith, 5 Biss. 
73, Fed. Cas. No. 13,748, is directly in point,— that being the case of 
a gênerai assignment by the plaintiffs in the equity bill, the assignée 
being required to file an original bill in the nature of a supplemental 
bill in order to be made a party, a demurrer being sustained to a bill 
which was only a supplemental bill ; and there the learned court cites 
the case of Greenleaf v. Queen, 1 Pet. 138, as the only direct authority 
for the practice in the suprême court. In that case — of a substituted 
trustée — it was held that a supplemental bill in the nature of a bill 
of revivor was required, which is very analogous to an original bill in 
the nature of a supplemental bill. This is well illustrated by the case 
of Slack v. Walcott, 3 Mason, 508, Fed. Cas. No. 12,932, where Mr. 
Justice Story considéra the subjeet quite at length, in its most tech- 
nical bearings; taking the distinctions between the différent classes 
of privies in law and privies in deed, and holding that a devisee could 
not file a bill of revivor, strictly and technically so called, but must 
resort to an original bill in the nature of a bill of revivor, because he 
was a privy in deed, and not a privy in law, such as an heir at law or 
an administrator would hâve been. Considered on principle, that case is 
also a direct authority for the ruling I make in this case, which is that 
this new plaintiff, being, by virtue of the sale to him under the collat- 
éral pledge, a privy in deed, must resort to an original bill, but at the 
same time, for the reasons stated, has a right also to take the benefit 
of the former proceedings in this case, by way of supplément to that 
proceeding, and this cannot be denied him. The case of Campbell v. 
City of New York, 35 Fed. 14, is another case directly in point for this 
practice. 

In the case of Shaw v. Bill, 95 IL S. 10, a succeeding trustée was 
allowed to file merely a supplemental bill, and it was held to be an 
adjunct of the original bill, and that no further subpœna was re- 
quired. Whether there is any confliet between the ruling in this case 
and that of Greenleaf v. Queen, supra, we need not inquire at thia 
stage of the proceeding, for I shall not now undertake to détermine 
whether new process is required or not. The order presented to me 
does not ask for any notice to the parties to défend this bill, nor pro- 
ceed upon the theory that they may be now directed to do so without 
formai process, but simply grants leave to file the bill upon executing 
the ordinary bond for costs. In the case of Ex parte Kailroad Co., 
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95 U. S. 221, the court remarks upon the effect of an assignment pen- 
dente lite of a défendant, and states that such an assignée may, by 
appropriate application, make himself a party, but it does not settle 
any question of practice like that we bave. The case of Eyster v. 
Gaff, 91 U. S. 521, involved an assignée in bankruptcy of a mortgagor, 
appointed during the pendency of proceedings for foreclosure, and it 
was said that he might be substituted for the bankrupt or be ruade a 
défendant upon pétition; but the question arose in an action of éject- 
aient, and the case does not décide the question of practice with which 
we are concerned. Besides, thèse cases involving bankrupt assignées 
are somewhat peculiar, are often influenced by particular provisions 
of bankruptcy statutes, and, except in gênerai principle, they need not 
be considered hère. Mr. Foster, in his Fédéral Practice (page 269, § 
186), also considers the rule that the assignée need not be made a 
party unless the assignment disables the assignor from taking a decree 
or performing a decree, and states the gênerai rule, as hère stated, of 
the right of such assignées to become parties plaintiff or défendant by 
appropriate proceedings for that purpose. 

It is said in Snead v. McCoull, 12 How. 407, 421, that amendments 
should not be allowed to make a new case after a hearing has been 
had, or after the case has been set down for hearing, and, if this inter- 
férence arose in that way, I should hâve no doubt but what the court 
should refuse it; but, as shown by Mr. Justice Brown in Electrical 
Accumulator Co. v. Brush Electric Co., supra, where new facts asking 
affirmative relief by reason of a purchase pendente lite are shown, this 
rule does not apply. Technically, if the original plaintiff has been di- 
vested of the interest and title upon which this suit was founded, it 
cannot proceed until the real party in interest is in court to take the 
benefit of that decree to which it was entitled, but which now belongs 
to its aliénée under any valid assignment. 

The resuit is that the application to file this original bill in the na- 
ture of a supplemental bill will be granted, upon giving bond for costs, 
but this bond should be large enough to include the costs already 
accumulated; for, if the assignée is to hâve the benefit of the former 
proceedings, he must take the place of the original plaintiff, in his lia- 
bility for costs, and this being already a very large record, with accu- 
mulated costs more than $600, and as further litigation may ensue 
upon the flling of this new bill, the plaintiff will be required to give a 
cost bond in the sum of $1,000. As bef ore suggested, counsel for the 
original plaintiff may take their choice of entering the decree which 
has been ordered in favor of the original plaintiff nunc pro tune, or 
this leave to file the new bill will be withheld until the decree in the 
original suit goes down. So ordered. 



CURREIX et al. v. VILLARS et al. 

(Circuit Court, W. D. Tennessee, W. D. February 28, 1896.) 

1. Equity Practice — Abatement and Revival. 

Wben a suit in equity, which seeks, with other relief, the recovery of 
real estate, abates in conséquence of the death of a complainant, whose 
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lnterest In the real estate devolves upon otlier persons, the proper method 
of reinstating the suit is by a supplemental bill, or bill In the nature of a 
supplemental bill, and not by a bill of revivor. 
8. Wilm— Bffect as Conveyance— Foreign Probate— Tennessee Code. 

When a will is executed in a foreign couutry, and is proven, as requirea 
by section 3012 of the Tennessee Code, before a foreign court having the 
requisite probate jurisdiction, the record of the probate afflrmatively show- 
ing the probate by such proof, and authenticated as provided in section 
4550, it will pass title to real estate in Tennessee, as a common-law con- 
veyance, without registration. 
8. Same — Contents of Cektifioate of Pbobate. 

A certificate of probate in a foreign court which states that the will was 
"proved by * * * the executors," though showing, by the exemplinca- 
tion, that it was duly attested by two witnesses, does not show probate in 
accordance with section 3012 of the Tennessee Code, providing that writ- 
ten wills, with witnesses, when not contested, shall be proved by at least 
one of the subscribing witnesses, if living, and, if contested, by ail the 
living witnesses, if to be found. 

0. F. Vance, for complainants. 

W. M. Randolph & Sons, for respondents. 

TAFT, Circuit Judge. This is an action in equity for relief, 
part of which is the recovery of real estate situated in Memphis. 
Andrew Currell, one of the complainants, has died since the bring- 
ing of the bill, and the cause now cornes on, upon a bill in the 
nature of a bill of revivor, to revive the cause in the name of the 
executor and trustée under the will of Andrew Currell. 

Section 955, Eev. St. TJ. S., provides as follows: 

"When either of the parties, whether plaintiff or petitioner, or défendant, in 
any suit in any court of the United States, dies before final judgment, the 
executor or administrator of such deceased party may, in case the cause of 
action survives by law, prosecute or défend any such suit to final judgment. 
The défendant shall answer accordingly, and the court shall hear and déter- 
mine the cause, and render judgment for or against the executor or adminis- 
trator as the case may require. And if such executor or administrator, having 
been duly served with a scire facias from the office of the clerk of the court 
where the suit is depending, twenty days beforehand, neglects or refuses to 
become party to the suit, the court may render judgment against the estate 
of the deceased party, in the same manner as if the executor or administrator 
had voluntarily made himself a party. The executor or administrator who be- 
comes a party as aforesaid shall, upon motion to the court, be entitled to a 
continuance of the suit until the next term of said court." 

It is in reliance upon this statute that counsel for the com- 
plainants presses the bill for the revivor. A certifted copy of the 
proceedings, in which the will of Andrew Currell was probated 
in Ireland, has been filed, and this bill of revivor is brought in 
the name of William Gihon, trustée and executor thereunder; 
the other executor, John Workman, named in the will, having re- 
nouncéd the office of executor and trustée. Objection is made to 
granting the revivor, on the ground that the will is not properly 
certified as a foreign will, and, secondly, on the ground that the 
will was not so proved in the court where it was probated in Ire- 
land as to pass real estate under the law of Tennessee. 

A preliminary objection not made by counsel addresses itself 
to the court, and that is whether this cause can be revived at al 1 
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in the strict meaning of that term. It was held by the suprême 
court, in the case of Macker's Heirs v. Thomas, 7 Wbeat. 530, that 
the section relied upon (section 955 of the Revised Statutes, which 
was the thirty-flrst section of Judiciary Act 1789, c. 20), related 
only to personal actions, because the power to prosecute or défend 
is given to the administrator of the deceased party, and not to 
the heir or devisee. It was also decided, in that case, that, in real 
actions, the death of either party abated the suit, and Green 
v, Watkins, 6 Wheat. 262, was cited in support of this conclusion. 
This is a real action in equity. It abated on the death of Andrew 
Currell. A new right of action arose of the same character in 
favor of the heirs or devisees of the deceased complainant. 

Equity rules 56, 57, and 58 are as follows: 

Bule 66: "Whenever a suit in equity shall become abated by the death of 
either party, or by any other event, the same may be revived by a bill of 
revivor, or a bill in the nature of a bill of revivor, as the circumstances of the 
case may require, filed by the proper parties entitled to revive the same, 
which bill may be filed in the clerk's office at any time; and, upon suggestion 
of the facts, the proper process of subpœna shall, as of course, be issued by 
the clerk, requiring the proper représentatives of the other party to appear 
and show cause, if any they hâve, why the cause should not be revived. And 
if no cause shall be shown at the next rule day, which shall occur after four- 
teen days from the time of the service of the same process, the suit shall 
stand revived, as of course." 

Rule 57: "Whenever any suit in equity shall become defective from any 
event happening after the filing of the bill (as, for example, by change of in- 
terest in the parties), or for any other reason a supplemental bill, or a bill in 
the nature of a supplemental bill, may be necessary to be filed in the cause, 
leave to file the same may be granted by any judge of the court, on any rule 
day, upon proper cause shown, and due notice to the other party. And if 
leave is granted to file such supplemental bill, the défendant shall demur, 
plead, or answer thereto, on the next succeeding rule day after the supple- 
mental bill is filed in the clerk's office, unless some other time shall be as- 
signed by a judge of the court." 

Eule 58: "It shall not be necessary, in any bill of revivor or supplemental 
bill, to set forth any of the statements in the original suit, unless the spécial 
circumstances of the case may require it." 

It is clear that the proper course for the heirs and devisees of 
Currell is to file a supplemental bill, or a bill in the nature of a supple- 
mental bill, under equity rule 57, instead of a bill of revivor under 
rule 56. The suit has become defective by a change of interest in 
the parties. 

Assuming that this will be done, I proceed to consider the ques- 
tion as to what is necessary, in Tennessee, to pass title by a will 
executed in a foreign country. 

Section 3003 of the Code of Tennessee provides that : 

"No will or testament shall be good or sufficient to convey or give an estate 
in lands, unless written in the testator's lifetime, and signed by him, or by 
some other person in his présence and by his direction, and subscribed in his 
présence by two witnesses at least, neither of whom is interested in the de- 
vise of said lands." 

Section 3010 provides: 

"WIUs shall be proved and recorded, and letters testamentary granted, in 
the court of the county where the testator had his usual résidence at the time 
of his death, or in case he had fixed places of résidence in more than one 
county, in either or any of said counties." 
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Section 3012 provides: 

"Written wills, with witnesses tbereto, when not contested, shall be proved 
by at least one of the subscribing witnesses, if living. And every last will 
and testament, written or nuncupative, when contested, shall be proved by 
ail the living witnesses, If to be found, and by such other persons as inay be 
produced to support it." 

Section 3022 provides that: 

"Wills executed in other states, or in any of the territories, or in the Dis- 
trict of Columbia, shall be proved according to the laws of this state, and 
certified in the manner prescribed by the act of eongress." 

Section 3023 provides that: 

"A copy of a will so certified shall be registered in the county where the 
land lies, and a copy from the books of the register duly certifled shall be 
évidence." 

Section 3024 provides that: 

"And where the last will and testament of any person deceased is proved 
in a court of any state or territory of the United States, or before the mayor 
of any city, any person interested may présent a copy thereof, duly authen- 
ticated, to the county court of any county in the state where the land or es- 
tate devised or disposed of by the will is situated; and thereupon such court 
may order the same to be filed and recorded, and said copy, when so recorded, 
shall hâve the same force and effect as if the original had been executed in 
this state, and proved and allowed in the courts of this state." 

Section 3025 provides that : 

"And said will, if proved according to the laws of this state as to wills, and 
executed within the limita of this state, shall be sufficient to pass lands and 
other estate." 

Section 3026 provides that: 

"In those cases where the will is proved before a court of any other state 
or territory, the copy shall be authenticated in the manner prescribed by the 
act of eongress of 1790, section 2, chapter 11, for authenticating the records 
and judicial acts of any one state in order to give them validity in any other 
state." 

It appears that, previous to 1875, an alien was not permitted to 
hold or transmit real estate in Tennessee, but by chapter 2, § 2, of 
the Laws of that year, now incorporated as section 2804 of Milliken 
& Vertrees' Eevised Code, it was provided that: 

"An alien, résident or nonresident, may take and hold property, real or Per- 
sonal, in this state, either by purchase, descent or devise, and dispose of and 
transmit same by sale, descent or devise, as a native citizen; and in ail 
cases where aliens, résident or nonresident, hâve heretofore acquired title to 
property, real or Personal, in this state, in a lawful manner, said aliens, their 
assigns, heirs, devisees or représentatives shall hold and dispose of the same, 
in the same manner as native citizens." 

There is no spécifie provision in the statutes of Tennessee pre- 
scribing how a will executed and probated in a foreign country 
shall be authenticated for use as évidence and as a muniment of 
title; in Tennessee, and in the absence of such a provision, section 
4550 of the Code of the state must hâve application to this case. That 
section provides that copies of the records and proceedings in the 
courts of a foreign country may be admitted in évidence upon be- 
ing authenticated as follows: 
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"(1) By officiai attestation of the clerk or offlcer In whose custody such 
records are usually kept. (2) By the certiflcate of one of the Judges or mag- 
Istrates of such court, that the person so attesting 1s the clerk or offlcer 
legaîly intrusted with the custody of such records, and that the signature to 
his -attestation is genuine. (3) By the officiai certiflcate of the offlcer who 
has the custody of the great seal of the government under whose authority 
the court is held, attested by said seal, stating such court is duly constituted, 
and has jurisdiction of the subject of the record, and that the seal of the 
court 1s genuine." 

When a will is executed in a foreign country, and is proven as 
required by section 3012 of the Tennessee Code before a foreign 
court having the requisite probate jurisdiction, the record of the 
probate affirmatively showing the probate by such proof, and au- 
thenticated as provided in section 4550, it will pass title to real 
estate in Tennessee as a common-law conveyance without registra- 
tion. In the case of Smith v. Neilson, 13 Lea, 461, Judge Cooper 
laid down the Tennessee law on this subject as f ollows : 

"It was the settled rule of Bnglish law, recognized by our courts as in force 
in this state, that a devise of land was in the nature of a conveyance and 
spécial appointaient, passing only the title to the testator at the date of pub- 
lishing the Will. Brydges v. Duchess of Chandos, 2 Ves. Jr. 427; Wynne v. 
Wynne, 2 Swan, 407. There was no provision in England, until recently, for 
the probate of wills of realty by thé probate courts, so as to conclude ail 
parties in interest; and it was necessary to establish such a will by proof 
whenever any Question occùrred in court lnvolving its valldity. Habergham 
v. Vincent, 2 Ves. Jr. 230. At common law, therefore, a devise of land was 
good without probate of the will containing it. Weatherhead v. Sewell, 9 
Humph. 272, A foreign will, duly authenticated, might be introduced in évi- 
dence as a muniment of title. Donegan v. Taylor, 6 Humph. 501." 

The court then proceeds to hold that the will, duly authenticated 
in accordance with the statute, may still be nsed as a muniment of 
title. In Bleidorn v. Mining Co., 89 Tenn. 166, 15 S. W. 737, the 
suprême court of Tennessee again considered this question, and, in 
the reported opinion by Judge Lurton, held that a will conveying 
lands in Tennessee operated as a conveyance without registration 
in Tennessee, and affirmed the case of Smith v. Neilson, already re- 
ferred to. 

It remains to consider whether the record hère presented fulfills 
the requirements above stated, so as to operate as a conveyance. 
It will save time to hâve this question decided now, on a bill for 
revivor, instead of waiting until the question arises on the hearing of 
the merits. 

The certiflcate is entitled: "In the High Court of Justice in Ire- 
land, Probate and Matrimonial Division. The District Eegistry 
at Belfast." It begins as f ollows: 

"Be it known that, upon search being made in the district registry of her 
majesty's high court of justice at Belfast, it appears that, on the twentieth 
day of March, in the year of our Lord one thousand eight hundred and ninety- 
five, the last will of Andrew Currell, late of Ballygarvey, Ballymena, in the 
county of Antrim, merchant, deceased, who died at Ballygarvey, on or about 
the 9th day of January, one thousand eight hundred and ninety-five, was 
proved by William Gihon, of Lionaflllan, Ballymena, aforesàid, Bsquire, jus- 
tice of the peaee, one of the executors therein named,— John Workman, the 
other exécuter, having duly renounced,-~which probate now remains of record 
in the said registry. The true ténor of the said probate is in the words fol- 
lowing, to Wit: [Then f ollows the' will.] 
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"'In witness whereof, I hâve signed my name at the end of this my will, 
which is contained on thls and twenty preceding pages of paper, this seventb 
day of May, one thousand eight hundred and ninety-four.' 

" 'Andw. Curell. 
" 'Signed by the said testator, Andrew Curell, as and for his last will and 
testament, in the présence of us both, being présent at the same time, who, in 
his sight and présence, at his request, and in the présence of each other, hâve 
hereunto subscribed our names as witnesses. 

" 'George L. MacLaine, Clerk of Peace, Co. Down. 
" 'William Anderson.' 
"In faith and testimony whereof thèse letters testimonial are issued. 
"Given at Belfast, this twentieth day of May, in the year of our Lord one 
thousand eight hundred and ninety-flve. 

"Henry H. Corley, District Registrar. 
"I, thé Right Honorable R. R. Warren, président of the probate and matri- 
monial division of the high court of justice in Ireland, hereby certify that the 
foregoing exempliflcation of the probate of the will of Andrew Currell, de- 
ceased, was duly issued, and that the foiegoing attestation has been duly 
made, with the seal of office annexed, by Henry H. Corley, district registrar, 
who is the person having power to grant such exempliflcation. 

"Richard R. Warren. 
"[And the seal of her majesty's high court of justice, probate division.]" 

It is objected that this is not a certificate showing that the proof 
of the will is in accordance with the laws of Tennessee. This ob- 
jection must be sustained. A presumption, from an Irish statute, 
or the common-law rule of évidence in the proving of a will, that 
the oaths of the subscribing witnesses were used to prove the will 
is not suffi cient; for it is laid down in Harris v. Anderson, 9 
Humph. 779, 780 (and I do not find that this rule has since been in 
any degree changea), that: 

"The clerk ought to certify a literal copy of the probate from the record, to 
the end that it may appear whether or not the will has been proved in the 
mode prescribed by law. A récital by him of what may be deemed its import 
is unauthorized and inadmissible." 

Marr t. Gilliam, 1 Cold. 488, 512; Carr v. Lowe, 7 Heisk. 88. 

It has been held, in a number of cases, that, if it appears that 
the proof was by the oaths of the subscribing witnesses, under a 
certificate of the clerk, that will be sufflcient. Wright v. Mongle, 
10 Lea, 38-42. But hère the certificate is that the will was proved 
by the executor. I should hâve no difûculty in holding that this 
meant that the will was propounded by the executor, and not that 
it was proved by his évidence; but the record lacks the statement 
that the will was proved by the oaths of the subscribing witnesses. 
The certificate or exempliflcation of the record is also détective be- 
cause the third requisite mentioned in section 4550 quoted above is 
wholly wanting. For the two reasons stated, therefore, the order 
of revivor is refused. 

I might add that, under the provisions of the will, the persons 
who should properly be admitted as parties by supplemental bill, 
under equity rule 57, are the executor and trustée and the children 
of Andrew Ourrell living at the time of his death, because each of 
the latter has a possible estate in expectancy under the will, It 
may be doubted whether the title passes to the trustée and exec- 
utor at ail. He would seem only to hâve the power to lease, and 
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not the power to sell. Therefore, a vesting of the fee in him is 
hôt required for the purposes of the trust. However this may be, 
his interest will cease upon the coming of the children to their 
majority, when the estate in fee will vest either in the eldest of the 
sons or in ail of the living daughters. The application, therefore, 
should be made in the names of thèse devisees; and, out of abund- 
ant caution, the trustée may be joined. 

The clerk will enter an order denying the application for a re- 
vivor, and leave will be granted to the devisees and trustée of the 
deceased complainant within three months to file a supplemental 
bill to substitute themselves as parties complainant, instead of the 
deceased complainant, Andrew Currell, and, upon duly exemplified 
and authenticated record évidence of the proper proof and probate 
of the will in Ireland, according to the laws of Tennessee, the 
prayer of the supplemental bill will be granted. 



BARBER ASPHALT PAVING CO v. CITY OF DENVER. 

(Circuit Court of Appeals, Eighth Circuit. January 6, 1896.) 

No. 655. 

1. CONTRACT— LlABILITT FOR PrOMISED PAYMBNT BT A THIRD PERSON. 

One who induces a contractor to perform labor or furnish materials by 
the promise that a third person who, he claims, owes himi a debt or duty, 
shall pay to the contractor the agreed priée of the labor and materials he 
furnishes, becomes primarily liable to pay the contract priée hiruself if he 
reçoives the fruits of the contract and his debtor ,does not pay, or the debt 
or duty did not in fact exist. 

2. Municipal Corporation— Contract to Pat por Street Improvements by 

assebsmbnts. 

A municipal corporation which contracts to pay for street improvements 
by assessments upon abutting property is primarily liable to pay the con- 
tract price itself , if it has no power to make such assessments, or if it fails 
to make them, or if the assessments it attempts to make are void. 

3. Same— Contracts That Railway Companies shall Pat por Street Im- 

provements. 

A municipal corporation which contracts that street improvements made 
for it shall be paid for by railway companies which occupy the street under 
an ordinance which requires them to make such improvements as the city 
directs, is primarily liable to pay for the improvements if the railway com- 
panies do not, and the corporation takes no action to compel them to do so. 

Caldwell, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

The Barber Asphalt Paving Company (a corporation, and the plaintiff in 
error) brought an action in the court below against the défendant in error, 
the city of Ben ver, a municipal corporation, to recover a balance which it 
allegedthat the city owed it for the performance of four contracts that it had 
made with the city to grade and pave with sheet asphalt portions of four of 
its streets. The complaint set forth four separate causes of action,— one upon 
each of the contracts. The statemènt of each cause of action présents the 
same questions for considération hère, and for that reason but one of them 
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will be considered. The facts alleged In the complaint as a basis for the 
cause of action were thèse: The charter of the city of Denver gave lt the 
gênerai power to grade, curb, and pave its streets. The railway companies 
using the streets had made a contract with the city, in considération of a 
license granted to them by it to use thèse streets, to bring the streets to the 
officiai grade, and to pave them between their tracks, and for two feet upon 
each side of them, in a manner directed by the city. The charter also gave 
the city the power to assess two-thirds of the total expense of grading and 
paving any street, excluding the intersection of streets and alleys, upon the 
property abutting upon the improvement, whenever the owners of a majority 
of the lots fronting on the same petitioned for it. On March 13, 1892, the 
city determined to grade and pave a portion of Arapahoe street, and passed 
an ordinance for that purpose, which provided that the street-railway com- 
panies occupying the street at the time of making the improvement should 
pay such parts of the cost of paving as were provided by the ordinances 
granting them rights of way on the street; that, after making allowance for 
the sums so to be paid by the railway companies, the city's proportion of the 
cost of the improvement should be one-third of the cost of grading, curbing, 
and paving in front of the lots abutting upon the improvement, and the entire 
cost of grading, curbing, and paving the intersection of the streets and alleys; 
and that the remainder of the cost should be borne by the owners of lots 
abutting upon the improvement. Certain railway companies took possession 
of and occupied this street with double tracks while the improvement was 
being made, under an ordinance of the city which gave them license so to 
do, and provided that the companies "shall pave or plank the same between 
its rails and two feet on the outside of each rail even with the track when- 
ever the city orders such streets to be paved, and in such manner as the city 
council may require." The ordinance which provided that the improvement 
shouM be made also provided for levying the assessment upon the abutting 
lots, and appropriated out of the fund to be raised by that assessment $30,- 
911.67, to pay the warrants of the city, which the ordinance provided should 
be issued against this amount; and it appropriated $15,448.34, not out of the 
gênerai funds raised by taxation to pay the current expenses of the city, but 
out of a spécial fund, realized, or to be realized, by the sale of bonds of the 
city. which the board of public works of the city had authority to issue, and 
to apply the proceeds of, for the purpose of paving, grading, and curbing 
streets, 'and making other like improvements, in the city of Denver. The or- 
dinance specified that this §15,448.34 was appropriated to pay the city's pro- 
portion of the expense ot the improvement. After the passage of this ordi- 
nance the board of public works advertised for bids for grading and paving 
this street. The plaintiff in error made a bid that was accepted, and the 
city made a contract with it in accordance with the bid. The contract was 
that the plaintiff in error should furnish ail the labor and materials required 
to make the improvement, at priées specified in the contract, and that upon 
the complétion of the work there should be paid to it, in the manner pro- 
vided by the ordinance, the sum which the labor and materials amounted to. 
at the priées specified in the contract. The plaintiff in error performed the 
contract to the satisfaction of the city. The cost of the improvement, at the 
priées flxed by the contract, was $38,094.05; and the city bas paid $33,924.89, 
but refuses to pay the remaining $4,169.16. The amount unpaid is the* cost 
of grading, paving, and improving that part of the street between the railroad 
tracks and within two feet outside of the rails. The paving company re- 
quested the city to collect this amount of the railway companies that occupied 
the street, and pay it over to the paving company; but the city refused to do 
so, and, after demand, refused to pay the amount itself. To this statement 
of a cause of action, the city demurred on the ground that it disclosed "upon 
its face that the city of Denver was not, under any conditions to be liable 
for paving between the rails, and for two feet on the outside of the rails, of 
the street railway, * * * but that said street railway was to be liable 
therefor to the plaintiff, and plaintiff was, under the contract sued on, to look 
to said street railway for payment for such paving." The court below sus- 
tained the demurrer, and dismissed the action. The writ of error was sued 
out to reverse this judgment. 

v.72F.no.4— 22 
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Charles W. Waterman (Edward Wolcott and Joël F. Vaile 
were with him on the brief), for plaintifï in error. 

George Q. Richmond (F. A. Williams was with him on the brief), 
for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after statihg the case as above, de- 
livered the opinion of the court. 

One who induces a contractor to perform labor or furnish ma- 
terials by the promise that a third person, who, he claims, owes 
him a debt or duty, shall pay to the contractor the agreed price 
of the labor and materials he furnishes, cannot enjoy the fruits of 
the contract, and leave the contractor remediless, either because 
his debtor does not pay, or because the debt or duty did not exist. 
In either event he becomes primarily liable to pay the contract 
price himself. White v. Snell, 5 Pick. 425; City of Chicago v. Peo- 
ple, 56 111. 327, 333; Bucroft v. City of Council Bluffs, 63 Iowa, 
646, 650, 19 N. W. 807; Cronan v. Municipality No. One, 5 La. 
Ann. 537. 

Stripped of its verbiage, this is the first cause of action dis- 
closed in this complaint : The city of Denver agreed with the Bar- 
ber Asphalt Paving Company that, if the latter would lay this 
pavement, it should be paid $38,094.05 therefor, in this way: A 
certain portion of this sum should be paid in cash, obtained or to 
be obtained from the sale of the bonds of the city of Denver; 
$4,169.16 of it should be paid by the street-railway companies which 
had contracted to pave part of this street at the time and in the 
manner in which the city directed; and the balance should be 
paid from moneys to be realized from an assessment to be-levied 
upon the property abutting upon the improvement. The plain- 
tiff in error has paved the street, and the city has received ail the 
benefits of a full performance of the contract. The city has dis- 
charged the obligation imposed upon it by the contract, with this 
exception : that it has not caused, or attempted to cause, the street- 
railway companies to pay the paving company the $4,169.16 which 
it contracted that they should pay to it; and it refuses to pay 
this amount itself, or to take any steps to cause the rail way com- 
panies to pay it. Why is this not a good cause of action? If 
the city had failed to issue its bonds, or to pay that part of the 
price of this improvement which it promised to pay from their 
proceeds, an action could hâve been immediately maintained to 
recover it. If it had failed to levy the assessment upon the lots 
abutting upon the improvement, or if it had been without the 
power to màke that levy, and it had thus failed to cause that part 
of the price to be paid by the owners of those lots, the paving 
company could hâve recovered it by a direct action against the 
city. It is not perceived why its liability for that part of the price 
which it contracted that the rail way companies should pay is 
less direct, primary, or absolnte. It is no answer to this prop- 
osition to say that, while the city contracted that the railway 
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companies should pay this $4,169.16, it did not, before the contract 
was let, provide, by ordinanee or otherwise, any method by which 
the railway companies could be compelled to pay it. It is no dé- 
fense to an action for the breach of a contract that the party in 
fault did not make adéquate provision for its performance. In 
Bucroft v. City of Council Bluffs, 63 Iowa, 646, 650, 19 N. W. 807, 
— a case in which the city had agreed to pay for certain improve- 
ments out of a fund to be raised by the levy of assessments upon 
abutting property, and in which the property owners refused to 
pay, and the city was without power to enforce payaient, — the 
suprême court of Iowa said: 

"It may be said that the défendant did not, in terras, agrée to pay, but it 
contracted, and the work was done for a compensation flxed by the city, and 
to its satisfaction, under an assumed power that the expense could be as- 
sessed as a charge on the abutting owner; and, in substance, both parties 
contemplated that payaient should be made in a certain manner, or out of a 
designated fund. The plaintiff cannot be so paid. The défendant had no 
claim nor demand against the abutting owner, nor the power to create the 
fund, and yet it contracted that it had. * * * Now, when it turns out that 
there was no such fund, and that the power to create it did not exist, it seems 
to us that the city should not and cannot escape ail liability under the con- 
tract; and it has been so held." 

In Reilly v. City of Albany, 112 N. Y. 30, 42, 19 N. E. 508, in 
which the plaintiff's assignor made a contract with the city of 
Albany to make certain improvements, to be paid for by assess- 
ments, and the proceedings leading up to the assessments were 
declared to be invalid, and the city refused to proceed to make 
other assessments, when a suit had been brought to recover the 
contract price of the work directly from the city, the court of ap- 
peals said: 

"When the contracter had performed his work according to his contract, he 
had no duty remaining to discharge, and then had a right to rely upon the 
implied obligation of the city to use with due diligence its own agencies in 
procuring the means to satisfy his claims. It could not hâve been supposed 
that he was not only to earn his compensation, but also to set in motion, and 
keep in opération, the several agencies of the city government, over whom he 
had no control, to place in the hands of the city the funds necessary to enable 
it to pay its obligations. That was a power lodged in the hands of the city, 
and the clear intent of the contract was that it should exercise it diligently 
for the purpose of raising the funds necessary to pay for the improvement. 
For an omission to do so it would become liable to pay such damages as the 
contractor might suffer by reason of its neglect of duty." 

If a municipal corporation which has the power to make a con- 
tract for street improvements contracts for them, and stipulâtes 
in the contract that the agreed price of the improvements shall 
be paid to the contractor out of funds realized or to be realized 
by assessments upon abutting property, the city is primarily and 
absolutely liable to pay the contract price itself, if it has no 
power to make such assessments, or if the assessments it attempts 
to make are void. City of Memphis v. Brown, 20 Wall. 289, 311, 
312; Hitchcock v. Gai veston, 96 U. S. 341, 350; Barber Asphalt 
Paving Co. v. City of Harrisburg, 12 C. C. A. 100, 64 Fed. 283; Bu- 
croft v. City of Council Bluffs, 63 Iowa, 646, 650, 19 N. W. 807; 
Scofield v. City of Council Bluffs, 68 Iowa, 695, 28 N. W. 20; City 
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of Chicago v. People, 56 111. 327, 333; Maher v. City of Chicago, 
38 111. 266, 273; Miller v. City of Milwaukee, 14 Wis. 699; Fisher 
v. City of St. Louis, 44 Mo. 482; Commercial Nat. Bank v. City 
of Portland, 24 Or. 188, 33 Pac. 532. 

If a municipal corporation which has the power to make a con- 
tract for street improvements contracts for them, and stipulâtes 
in the contract that the agreed price of the improvements shall 
be paid to the contractor out of funds to be realized by assess- 
ments upon abutting property, and the city has power to make the 
assessments, but f ails to do so, or fails to make valid assessments, 
and thereby to provide the fund out of which the contractor may 
receive the price of his labor and materials, the city is primarily 
and absolutely liable to pay the contract price itself. Bill v. City 
of Denver, 29 Fed. 344; Argenti v. City of San Francisco, 16 Cal. 
256, 281, 283; Beard v. City of Brooklyn, 31 Barb. 142, 150, 151; 
Commercial Nat. Bank v. City of Portland, 24 Or. 188, 33 Pac. 
532; City of Louisville v. Hyatt, 5 B. Mon. 199, 201; City of Leaven- 
worth v. Mills, 6 Kan. 288, 297; Eeilly v. City of Albany, 112 N. 
Y. 30, 42, 19 N. E. 508; Michel v. Police Jury, 9 La. Ann. 67. In 
cases of this character the city becomes primarily liable, even 
when the contract expressly provides that the contractor shall ac- 
cept the assessments in payment of the contract price, and that 
the city shall not be otherwise liable, whether the assessments are 
collectible or not. Barber Asphalt Paving Co. v. City of Harris- 
burg, 12 C. C. A. 100, 64 Fed. 283; City of Chicago v. People, 56 
111. 327, 334; Commercial Nat. Bank v. City of Portland, 24 Or. 
188, 33 Pac. 532. There is no substantial conflict of authority 
upon thèse propositions, and the principle they establish is dé- 
cisive of the question under considération. This contract was 
between the city and the paving company. The latter agreed with 
the city, and not with the railway companies, to grade and pave 
the street; and the city agreed, and the railway companies did 
not agrée, to pay for thèse improvements. The paving company 
has fully performed its contract, and the city has received the 
benefit of it. It had no contract with the railway companies, it 
did not pave the street at their request, and its right to recover 
the contract price is against the party which induced it to make 
the improvement, and promised that it should be paid for it. If 
the city had agreed to pay this portion of the contract price in 
the bonds or the promissory notes or the lands or the services or 
the material of the railway companies, or any third parties, and 
had failed to do so, an action against it for the contract price 
would immediately hâve arisen. The fact that it agreed to pay 
this part of the price in the money of thèse railway companies, and 
failed to do so, cannot abrogate or modify the principle. By this 
contract the city became primarily liable to pay that part of the 
contract price of thèse improvements which it agreed that the 
railway companies should pay, when it failed, for an unreasonable 
length of time after the completion of the contract, to cause the 
companies to make the payment. 

It is, however, insisted that the judgment below ought not to 
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be reversed, because the charter of the city prohibited its oflicers 
from making any contract for, or imposing any liability upon, 
the city until a definite amount of money had been appropriated 
to discharge the liability so incurred, and no money was appro- 
priated to discharge the liability incurred by the contract that 
the railway companies should pay the amount now in question. 
There are several reasons why this proposition cannot be main- 
tained : 

First. The question it attempts to présent was not raised by the 
demurrer, because it does not appear from the complaint that no 
appropriation was made. Counsel for défendant in error effectu- 
ally concède this in their brief, for they say : 

"We are not contending that the city had no right to make this contract, as 
it is set out in the complaint, but insist that, in the absence of an appropria- 
tion, the city cannot be bound by ordinance, contract, or judlcial législation." 

If the contract, as it is set out in the complaint, was within the 
scope of the powers of the city, and was made by it, as the com- 
plaint allèges, then that contract cannot be avoided by the exist- 
ence or nonexistence of some prerequisite concerning which the 
complaint is silent. The plaintiff has averred that a contract was 
made which the city had the power to make. It has pleaded a 
valid contract. If a previous appropriation was requisite to its 
validity, the presumption arises, from the exécution of the con- 
tract, that this appropriation was made. If it was not made, that 
fact is new matter, which can be brought to the attention of the 
court by plea or answer only. Chicago, B. & Q. E. Co. v. Otoe 
Co., 1 DM. 338, Fed. Cas. No. 2,667, and cases cited; Nash v. City of 
St. Paul, 11 Minn. 174 (Gil. 110); Boone, Code PL § 66. It was undoubt- 
edly within the scope of the gênerai powers of the city to make 
this contract for paving one of its streets. If the contract was 
void because the city failed to make the necessary appropriation 
for it, it was so because the city itself failed to exercise the power 
which it possessed in a lawful manner, and this was an affirma- 
tive défense. The ordinance directing the iniprovement, the con- 
tract let by the board of public works and executed by the city, 
and the fact that the paving company was permitted to proceed 
and completely perform it, without objection to its validity, are at 
least presumptive évidence that the contract was made in a lawful 
manner. and that the powers of the city were properly exercised. 
Ail thèse facts are disclosed by the complaint, and no fact to 
avoid their effect is there disclosed. A contract of a corporation, 
fully executed by its proper oflicers, by authority of its governing 
board, and not in itself necessarily beyond the scope of its powers, 
will, in the absence of pleading and proof to the contrary, be pre- 
sumed to hâve been made by lawful authority. Acts done by the 
corporation which présuppose the existence of other acts to make 
them legally operative are presumptive proof of the latter. City 
of Lincoln v. Sun Vapor Street-Light Co., 19 U. S. App. 431, 8 C. C. 
A. 253, 59 Fed. 756, 760; Lincoln v. Iron Co., 103 U. S. 412, 416; 
Bank v. Dandridge, 12 Wheat. 64, 70; Omaha Bridge Cases, 10 U. S. 
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App. 98, 189, 2 C. a A. 174, 240, 51 Fed. 309, and cases cited; Union 
Water Co. v. Murphy's Fiat Fluming Co., 22 Cal. 620, 629. 

Second. The charter of the city of Denver did not prohibit its 
officers from making the contract hère in question until after a deflnite 
amount of money had been appropriated to discharge the liability 
so incurred. The law incorporating the city of Denver, and its 
amendments, was reduced into one act by the législature of Col- 
orado in 1885; and it appears in the Session Laws of that year, be- 
tween pages 74 and 124. It was amended in 1889, and those aïnend- 
ments appear in the Session Laws of that year, between pages 124 
and 149. It was again amended in 1891, and those amendments 
appear in the Session Laws of that year, between page 75 and 
page 81. In 1892, when the contract hère in question was made, 
the provisions of this charter that are material to the questions 
now under considération were thèse: 

Section 20 of article 2 vested in the city council the gênerai man- 
agement and control of ail the property of the corporation, real, 
Personal, and mixed, and gave it authority to open, alter, abolish, 
widen, extend, establish, grade, pave, and otherwise improve the 
streets of the city. Sess. Laws Colo. 1885, p. 81. 

Section 6 of article 6 of this charter, which is entitled "Finance 
and Taxation," provided that during the last quarter of each cal- 
endar year the officers at the head of the différent departments of 
the city government should make detailed statements of the prob- 
able expenses of their respective departments for the ensuing year, 
that the mayor should thereupon présent to the city council a state- 
ment of the money necessary to defray the expenses of the city 
government for the next year, and that as soon thereafter as pos- 
sible the city council should pass an annual appropriation ordi- 
nance for the next calendar year, appropriating certain deflnite 
sums of money to defray the expenses incident to each department 
of the city government, based upon the estimate of the mayor. 
Sess. Laws Colo. 1889, p. 135. 

Section 7 of that article provided that the board of public works 
and the city council might contract an indebtedness to the amount 
of $400,000, to pay for certain new improvements, including the 
construction of public buildings, public sewers, viaducts, réser- 
voirs, and to pay the cit/s proportion of grading, paving, and curb- 
ing streets. Sess. Laws Colo. 1889, p. 136. 

Section 8 of article 6, which is the section on which the conten- 
tion of counsel for défendant in error is based, provided : 

"The city council shall not order the payment of any money, for any pur- 
pose whatever, In exeess of the amount appropriated for the current year, 
and, at the time of said ôrder, remainlng unexpended in the appropriation 
of the partlcular class or department to which such expenditures belong. 
Neither the city council nor any oflicer of the city shall hâve the authority 
to make any contract, or do anything blnding the city, or imposing upon the 
city any liability to pay money, until a deflnite amount of money shall hâve 
be«n appropriated for the liquidation of ail pecuniary liability under said con- 
tract, or in conséquence thereof, and the amount of said appropriation shall 
be the maximum limit of the liability of the city under any such contract, 
or In conséquence thereof; said contract to be ab initio, null and void, as to 
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the city, for any other or further liabllity; * * * provided, that the pro- 
visions of this section shall not apply to or limit the authority conferred by 
the preceding section 7." Sess. Laws Colo. 1885, pp. 106, 107. 

Section 3 of article 10, which is entitled "Streets and Sidewalks," 
provided that whenever the owners of the majority of the lots 
abutting on a street or alley should pétition the city council for the 
paving or grading thereof, or whenever the board of public works 
should order the same, and should notify the city council, such 
paving or grading should be ordered by ordinance, and two-thirds 
of the total expense thereof, excluding the intersection of streets 
and alleys, should be assessed upon the property abutting upon 
the same, and one-third of such expense on such frontage, and ail 
the expense at street and alley intersections, should be borne by 
the city. It also provided that: 

"Warrants in payment of two-thirds of the total cost, including the inci- 
dentals and interest of the grading or paving, or both, along any property 
frontage, which may include curbing, storm sewers as above indicated, so or- 
dered, shall be issued in the manner provided by ordinance, and shall be pay- 
able out of the moneys collected from the assessments upon the lots abutting 
upon such improvement. * » * The amount in payment of the one-third 
of the total cost of such improvement to be borne by the city shall be in cash, 
and shall be payable as provided by ordinance." Sess. Laws Colo. 1S89, pp. 
141, 142. 

Section 6 of an act to amend the city charter of Denver, ap- 
proved April 11, 1891, provided: 

"Ail contracts for the construction, reconstruction or aiding in the construc- 
tion of district sewers, public sewers, storm sewers, bridges, viaducts, side- 
walks, curbing, street grading and paving, with ail their appurtenances shall 
be hereafter let by the mayor with the approval of the board of public works, 
without any action on the part of the city council, anything in this act or the 
acts to which this act is aniendatory to the contrary nowithstanding." Sess. 
Laws Colo. 1891, p. 78. 

In the month of April, 1891, the city council of Denver passed an 
ordinance, pursuant to the authority vested in it by section 7, art. 
6, supra, which provided that 400 bonds of the city of Denver, of 
$1,000 each, should be issued, upon the approval of a majority of 
the members of the board of public works of the city, for the pur- 
pose of paying the city's proportion of grading, paving, curbing, 
and construction of storm sewers, with their manholes, inlets, and 
appurtenances, and for paying for the other improvements men- 
tioned in section 7; that "the said board of public works shall 
hâve full and absolute authority to negotiate the sale of said 
bonds when issued, and shall hâve full, complète and exclusive au- 
thority to expend for and in behalf of said city such sums of 
money as shall from time to time be realized from the sale of the 
bonds aforesaid for any or ail of the said purposes, viz." for con- 
structing public buildings, viaducts, réservoirs, etc., and "for pay- 
ing the city's proportion of grading, paving, curbing and construc- 
tion of storm sewers with their manholes, inlets and appurte- 
nances." 

A careful examinatiori of this législation discloses the fact that 
the method of conducting the gênerai administration of the affairs 
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of the city, of making the contracta for its current wants, and the 
appropriations for its current expenses, which were to be paid for 
by the gênerai tax levy of the coming year, was prescribed by sec- 
tions 6 and 8 of article 6 of this charter. By section 6 the offlcers 
at the head of the différent departments of the city government 
were required, during the last quarter of the year, to make de- 
tailed statements of the probable expenses to be incurred in their 
respective departments, and thereupon the city council was re- 
quired to pass an annual appropriation ordinance "providing for 
the appropriation of certain deflnite sums of money to defray the 
expenses incident to each department of the city government" for 
the next calendar year. By section 8 the city council was prohib- 
ited from ordering the payment of any money in excess of the 
amount appropriated by this annual appropriation ordinance, and 
remaining unexpended in the appropriation of the particular class 
or department to which such expenditure belonged, at the time the 
order was made, and it was further provided that neither the 
city council nor any officer should hâve authority to make any con- 
tract binding the city until a deflnite amount of money had been 
appropriated to liquidate the liability incurred thereby. The last 
clause of that section, however, expressly provides that the provi- 
sions of the section shall "not apply to or limit the authority con- 
ferred by the preceding section 7." Now, section 7 prescribed the 
method, and gave to the board of public works and to the city 
council the power, to raise and expend $400,000 to grade, pave, 
and curb streets, to construct sewers, to erect public buildings, to 
purchase and improve parks, to build viaducts, and to make other 
original improvements, which were not to be paid for by the gên- 
erai tax levy for the coming year. The contract now in question 
was for grading, paving, and curbing a street; it was an original 
improvement, and not a current expense of the city; it was to be 
paid for from local assessments and the proceeds of the bonds au- 
thorized to be issued by section 7, and, not by gênerai taxation; 
and it was made pursuant to the gênerai authority to grade and im- 
prove streets, and the authority granted by section 7, supra, and 
section 6 of the amendment of 1891. The conclusion is irresisti- 
bly forced upon our minds, by this review of the provisions of this 
charter, that this and like contracta for the construction of build- 
ings, sewers, viaducts, and sidewalks, and for grading and paving 
streets, that were not a part of the current expenses of the city, 
and were not to be paid for by the gênerai tax levy, but through 
the expenditure pf the funds authorized to be raised by section 7, 
are expressly excepted from the restrictions and prohibitions of 
section 8 by the last clause of that section. We are unable to 
bring ourselves to the view that the législature intended that the 
city council should include in its annual appropriation ordinance 
an appropriation for every original improvement of this nature 
that might be made, under section 7 and the subséquent législa- 
tion, during the year following the passage of the appropriation, 
and that it was forbidden to order the payment for any such im- 
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provement not included in such appropriation. Such a construc- 
tion of this charter wouid require of a board of public works and a 
city council in a growing city a degree of foreknowledge in excess 
of that possessed by the législature itself. How could they foresee 
what streets the owners of abutting property would pétition to 
hâve paved or graded six months or a year before the pétitions 
were drawn? The express exception at the close of section 8, 
however, seems to us too plain and unambiguous to receive much 
aid f rom argument or construction. When the language of a stat- 
ute is plain, it should be held to mean what it clearly expresses, 
and no room is left for construction. Railway Co. v. Sage (de- 
cided by this court at the présent term) 17 C. C. A. 558, 71 Ped. 40; 
Knox Co. v. Morton, 15 C. C A. 671, 68 Fed. 787, 789; U. S. t. 
Fisher, 2 Cranch, 358, 399; Railway Co. v. Phelps, 137 U. S. 528, 
536, 11 Sup. Ct. 168. 

If any doubt had arisen as to the intention of the législature in 
enacting the exception at the close of section 8, the subséquent action 
of the législature and the city council would remove it f rom our minds. 
Section 7, as it now stands, was enacted in 1889. In 1891 the législa- 
ture of Colorado provided that ail contracta of the city of Denver for 
the construction of sewers, bridges, viaducts, and sidewalks, and for 
curbing, grading, and paving streets, should be thereafter "let by the 
mayor with the approval of the board of public works, without any 
action on the part of the city council, anything in this act or the acts 
to which this act is amendatory to the contrary notwithstanding." 
Sess. Laws Colo. 1891, p. 78, § 6. If the mayor and board of public 
works were authorized to let this contract without any action of the 
council, they were certainly authorized to let it without an appropria- 
tion by the council. The city council so construed this charter, and 
recognized and ratified this power in the board of public works, by 
the ordinance which it passed in April, 1891. It provided by that 
ordinance that the f 400,000 of bonds authorized by section 7 should 
be issued "upon the approval of a majority of the members of the 
board of public works of said city, at a session thereof"; that that 
board should hâve full authority to negotiate their sale, and "full, 
complète and exclusive authority to expend for and in behalf of said 
city such sums of money as shall from time to time be realized f rom 
the sale of the bonds aforesaid," for the purposes specifled in section 
7, — one of which was, as we hâve seen, to pay the city's proportion 
of grading, paving, and curbing the streets. 

The resuit is that a contract for grading, paving, and curbing a 
street of the city of Denver is not subject to the restrictions and pro- 
hibitions of section 8, art. 6, of the charter of the city, but is expressly 
excepted therefrom by the last clause of that section, and by the pro- 
visions of section 6 of the act of 1891, amending the charter, and the 
previous appropriation of a spécifie amount to pay the liability in- 
eurred by such a contract is not essential to its validity. The case of 
Smith Canal or Ditch Co. v. City of Denver (Colo. Sup.) 36 Pac. 844, 
which was cited and relied upon by counsel for défendant in error, 
is not in conflict with this view. That was an action to recover upon 
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an implied contract for the value of water fumished to the city of 
Denver, It was an action upon a supposed liability incurred in the 
usual course of the administration of the city, under sections 6 and 8 
of article 6 of the charter, and to be paid for, if at ail, f rom the f unds 
derived from the gênerai tax levy of the year in which the cause of 
action arose; and the suprême court of Colorado held that the con- 
tract was void, because no previous appropriation had been made for 
it. The différence between the contract in question in that case and 
that hère in issue is that the former was clearly within the restric- 
tions and prohibitions of section 8, and the latter was as clearly ex- 
cepted from. them by the last clause of that section, and by section 6 
of the act of 1891. The suprême court of Colorado, in its opinion in 
that case, carefully recognized this distinction. It declared that the 
complaint in that case did not "allège such facts as bring the case 
within any of the provisos mentioned or referred to in said section 
8." The complaint in the case at bar does allège such facts as bring 
it within the exception contained in the last proviso of section 8, and 
such facts as take it out from under the rule announced in Smith 
Canal or Ditch Co. v. City of Denver, supra. The judgment below 
must be reversed, with costs, and the case must be remanded, with 
instructions to overrule the demurrer and permit the défendant to 
answer, and it is so ordered. 

CALDWELL, Circuit Judge (dissenting). In the opinion of the 
majority it is said: 

"It is, however, insisted that the judgment below ought not to be reversed, 
because the charter of the city prohibited its olticers from making any con- 
tract for or imposing any liability upon the city until a deflnite amount of 
money had been appropriated to discharge the liability so incurred, and no 
money was appropriated to discharge the liability incurred by the contract 
that the railway companies should pay the amount now in question. There 
are several reasons why this proposition cannot be maintained: First. The 
question it attempts to présent was not raised by the demurrer, because it 
does not appear from the complaint that no appropriation was made. Coun- 
sel for défendant in error effectually concède this in their brief, for they say: 
'We are not contending that the city had no right to make this contract, as 
it is set out In the complaint, but insist that, in the absence of an appropria- 
tion, the city cannot be bound by ordinance, contract, or judicial législation.' 
If the contract, as it is set out in the complaint, was within the scope of the 
powérs of the city, and was made by it, as the complaint allèges, then that 
contract cannot be avoided by the existence or nonexistence of some prereq- 
uisite concerning which the complaint is silent. The plaintiff has averred that 
a contract was made which the city had the power to make. It has pleaded 
a valid contract. If a previous appropriation was requisite to its validity, the 
presumption arises from the exécution of the contract that this appropriation 
was made. If it was not made, that fact is new matter, which can be brought 
to the attention of the court by plea or answer only. Chicago, B. & Q. E. 
Co. v. Otoe Co., 1 Dill. 338, Fed. Cas. No. 2,667, and cases cited; Nash v. 
City of St. Paul, 11 Minn. 174 (Gil. 110); Boone, Code PI. § 66." 

The court hère décides two things : First, that the question wheth- 
er the charter of the city prohibited its officers from incurring the 
liabilities sought to be imposed upon it by this suit until a deflnite 
amount of money had been appropriated to discharge the liability so 
incurred, was not raised by the demurrer; and, second, that "that 
fact is new matter, which can be brought to the attention of the court 
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by plea or answer only." It is obvions, therefore, that ail that is said 
upon this question — which, it is distinctly decided, is not raised by 
the demurrer, and "is new matter, which can be raised by plea or an- 
swer only" — is obiter dictum, and is not binding on this or any other 
court. It is the ruling of the lower court on the demurrer, and noth- 
ing else, that is before this court for review; and a question not 
raised by that demurrer is not before us, and cannot be considered 
judicially. Whatever may be said on the subject cannot be regarded 
as a judicial utterance. Counsel for the plaintiff in error, in their 
brief, say: 

"This technical défense, this new matter which the city contends goes to the 
validity of the contraets themselves, ought not to be injected into this record 
by the instrumentality of a demurrer; but the défendant in error, if it relies 
upon such a défense, should be relegated to the proper légal methods of raising 
such défense. It should be sent back to the court below, with instructions 
that, if it has a défense of that character, it can be interposed by answer, 
and by no other method; giving the plaintiff in error, when such défense is 
properly raised, the opportunity of replying thereto, and setting up the facts 
which may go to defeat such a défense." 

This is undoubtedly a correct statement of the proper practice to 
be pursued in this case. It is obvious that the learned counsel for the 
plaintiff in error did not conceive it possible that this court could or 
would pass upon the validity of the contract after it was decided that 
the demurrer did not raise that question. Not until ail the facts hav- 
ing relation to the validity of the contract are brought upon the rec- 
ord can its validity be passed upon. But the majority of the court, 
while adopting the view of the counsel for the plaintiff in error, viz. 
that the demurrer does not raise the question of the validity of the 
contract, nevertheless proceed to décide that very question. This 
question, which the défendant in error mistakenly supposed it had 
raised by its demurrer, is indeed the only question in the case, and 
is the only one discussed in the brief of the counsel for the défendant 
in error. That portion of the opinion of the majority which précèdes 
the paragraph quoted discusses questions which are not controverted, 
but which do not touch the real point intended to be raised by the 
demurrer, namely, the proper construction of the city's charter and 
of ordinances, and the validity of the contract thereunder. Moreover, 
ail that is said on this subject is not only obiter, but very much of it is 
based on matters entirely outside of the record. Ordinances and oth- 
er facts are referred to which are not made part of or referred to in 
the complaint, and are not found in the record, but appear only in the 
brief of the plaintiff in error. It will be time enough to discuss the 
law upon this subject when the court has a record before it which 
raises the question, and présents the facts necessary to its correct 
décision. If the opinions of appellate courts are to be respected and 
hâve any weight, they must conform their utterances to the questions 
properly brought before them, and to the facts appearing in the rec- 
ord. Proper respect for this rule, and a due regard for the rights of 
the parties in this case, require that the court should say no more 
than that this question is not raised by the demurrer, and cannot, 
therefore, be considered. 
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WAITE et al. v. O'NEIL et al. 
(Circuit Court, W. D. Tennessee. January 4, 1893-J 

1. Eqttitt Jurisdiction — Waiver of Objection. 

Fallure to make, before final hearing, the objection of want of équitable 
Jurisdiction because of an adéquate remedy at law, is a waiver thereof, 
and authorizes the court to retain the cause, if the case be one of such 
a nature that equlty might give the relief asked, or any part of it, or 
If the question of équitable jurisdiction be even a doubtful one. 

2. Bame— Alternative Légal Relief. 

A decree embodying purely légal relief will more readily be granted 
by a court of equity, as alternative to the spécifie équitable relief prayed, 
when the objection of want of équitable jurisdiction is not taken until 
final hearing. 

3. Bame. 

Complalnant filed a bill for spécifie performance of certain covenants 
in a lease, whereby, it was alleged, respondents became bound to repair 
and restore to its original condition the leased land, which had been un- 
dermined and partially washed away by a flood in the Mississippi river. 
In lieu of spécifie performance, the bill prayed for damages for breach 
of the eovenant, and also for a decree for installments of rent due. Held 
that, while the court would deny spécifie performance, on the ground 
that the disaster to the premises was not in the contemplation of the 
parties, and the enforcement of the eovenant would be unconscionable, 
yet there was such a show of équitable cognizance in the bill that the 
cause would be retained for the purpose of affording such other relief, 
even purely légal in character, as the proofs might justify. 

4. Landloud and Tenant— Covenants to Repair— Washing Away of Prem- 
. ises on Riveb Bank. 

Where premises were leased for use as a river landing, with a eove- 
nant by the lessee to deliver up the premises at the end of the term in 
good order and condition, and to make good ail damages thereto, except 
the usual wear and tear, held that, being construed in the light of the 
uses contemplated, the eovenant merely bound the lessee to keep the 
premises in their usual condition of usefulness, as against ordinarily de- 
structive influences operating to abrade the banks or displace the ap- 
pliances used in the business, and that it did not bind him to restore the 
premises, after they had been undermined and partially washed away by 
an unusual flood, so powerful in its effects that vast expenditures, be- 
yond the entire value of the premises, would hâve been necessary in 
order to stay the damage or restore the property to its original condition; 
but that, the lessee having abandoned the premises because they had 
been thus rendered unfit for the purposes of the lease, the owner was 
entitled to recover rent to the end of the term. 

This was a bill by Charlotte H. Waite and others against J. N. 
O'Neil and others for a spécifie performance of the covenants of a 
lease, and for other relief. 

The plaintiff, for herself, and as guardian for her children, executed to the 
défendants O'Neil & Co. a lease in the following words: 

"LEASE. 

"Charlotte H. Waite, for herself, and as guardian of her two minor chil- 
dren, of the first party, and O'Neil & Co.,— firm composed of J. N. O'Neil, 
W. W. O'Neil, S. P. Large, and I. N. Large,— of the second party, hereby 
enter into the following contract, viz.: The said first party, by thèse prés- 
ents, leases to the said second party, from the first day of November, 1882, 
until the first day of October, 1889, the river front and landing in front of 
lots numbers (1, 2, 3, and 4) one, two, three, and four, in block No. one (1) 
South Memphis, with ample space for a roadway along the landing at ail 
stages of the water, and no more; the said landing to be used by said 



WAITE v. o'neil. 349 

lessees for the movlng, storing, and unloading of coal, wood, and iee barges 
or boats, but not to be used as a dump for sca venger or nigbt-soil wagons 
or carts. Said parties of the second part are to bave the privilège of re- 
newing this lease until the majority of the youngest of said minors, pro- 
vided suitable arrangements can be made with the oldest child, who will 
then be of âge. And the said first party covenants that she will keep and 
secure said second party in the peaceful use and possession of said premises 
during the terni of this lease, unless default of payment of rent or other 
condition of this contract be made. The said second party, for and in con- 
sidération of the use of said premises, agrée to pay to said first party, or 
her assigns, the sum of six thousand two hundred ami twenty-five dollars, 
payable in eighty-three monthly installments, for which eighty-three prom- 
issory notes for twenty-five dollars each, of date hereof, hâve been executed; 
and the second party agrée to deliver up, to said first party or her assigns, 
the said premises, at the expiration of this lease, in good order and con- 
dition, and to make good ail damages to said premises, except the usual 
wear and proper use of the same, and to keep the roadway tbereon in re- 
pair, and also to remain liable for rent until ail the premises, with the keys 
of the same, clear of ail persons, goods, or things not belonging to the same, 
be tendered or delivered to said first party, her heirs or assigns, in like good 
order; and no demand or notice of sueh delivery shall be necessary. The 
second party agrée that they will not underlet the whole or any part of said 
premises without the written consent of said first party or her assigns. It 
is further agreed that, in default of either one or more of said payments, or 
any part thereof, at maturity, or in case of underletting without authority, this 
lease may be declared forfeited by said first party, at her option, in which case 
the second party shall be liable for ail rents until the possession be delivered, 
and for ail damages done to the premises; and the first party shall bave the 
right to re-enter, take, and retain possession of said premises without being re- 
quired to make demand of the same, or demand the payment of rent due, or to 
give notice of the nonpayment of the rent; and the first party shall not become 
a trespasser by taking possession as aforesaid. No set-off in payment of said 
rent shall be allowed, unless signed by the first party, her agent, or assigns, and 
the said notes shall be full and complète évidence of the rent due and owing, 
and when no notes are given, the proof of the payment of rent shall be on 
the second party in ail controversies. It is agreed that said premises are in ' 
good order and condition at the date of thèse présents. In case of default 
of the second party, so as to forfeit this lease in their absence from this 
state, service of process upon any adult occupying or in possession of the 
premises shall be good and valid service upon the second party. It is fur- 
ther agreed by the party of the second part that they will, if necessary, 
construct, at their own expense, a roadway, with boats, piling, or plank, 
along the river front of said lots, and to construct the same without unnec- 
essary digging of the ground on said lots, and to maintain the same during 
the continuance of this lease. This lease to take effect upon the expiration 
of the lease held by Brown & Jones. Said second party stipulâtes not to 
commit, but to prevent, waste. It is further agreed that no altérations or 
repairs shall be done to any part of said premises by said second party, 
without the first party's consent, in writing, under the penalty of double 
the cost necessary to put the premises in the condition they "were when 
leased to said second party; and the second party shall not, at any time, 
remove any permanent repairs, improvements, additions, or fixtures put on 
said premises. But the first party shall hâve and hold ail of the same at 
the end of said lease. Said first party reserves the right to make such re- 
pairs at any time as are necessary to the security or préservation of said 
premises. 

"In testimony whereof, the said parties hâve hereunto set their hands and 
affixed their seals, this 30th day of May, one thousand eight hundred and 
eighty-one. O'Neil & Go. [Seal.] 

"Charlotte H. Waite. [Seal.] 

"Witnesses: 

"Otto Seyppel. 
"O. A. Le Clerc.'' 
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About the lst of May, 1886, the lessees abandoned the use of ttae prem- 
ises, and refused to pay the rent, whlch ls still due upon the 41 notes ex- 
hibited wlth the bill. The reason for thls abandonment is found in the fact 
that, some tlme prior thereto, the banks of the river, through the opéra- 
tion of the currents, began to cave away, and in April, 1886, the extraordl- 
nary flood then prevailing swept out of existence a large part of thèse lots 
and their river front, as it did much of the adjacent property. This caving 
was so serious that it amounted almost to a public calamlty, and demanded 
and received at the hands of the property owners and the government of 
the United States costly efforts to restrain the ravages, that resulted to 
some extent favorably. The government engineer, in charge of the work 
by which the caving was arrested, testifles that the cost of putting in the 
dikes, mattresses, and other work was about $64,000, the most of which was 
subscribed by the property owners. The lots of plaintiff lie on the upper 
portion of the banks that were injured, and the most of thls expenditure 
was probably upon that portion of the banks lying below her lots; but, 
taking it as an entirety, there can be no doubt, on the proof, but that the 
work done under the supervision of the government arrested the destruction 
by the river, and, together with the opération of natural causes, has saved 
what is left. There is a dispute in the record as to the subséquent character 
of this landing, in respect of its adaptability to the uses of the lessees; but 
I think it may be taken, as established by the proof, substantlally, that the 
landing has never been fit for any further use by the lessees since the de- 
struction began. It ls not impossible that they might hâve still used it dur- 
ing the term of the lease, by the expenditure of considérable sums of moneyj 
but, in the view that the court has taken of the case, it may be taken as 
a fact that the property conveyed by the lease was no longer available for 
the uses of the lessees. There ls also a dispute in the proof as to whether 
or not the plaintiff agreed to contribute anything to a fund that was raised 
by the property holders to pay for the work whlch was done to arrest the 
ravages of the river, and counsel are disagreed as to the légal effect of such 
subscrlption, if any was made; but, again, it may be said that, in view of 
the rulings of the court upon the main issues of the case, this dispute of 
either fact or law is immaterial. The proof establishes, beyond contro- 
versy, that the destructive influences were beyond the control of a single 
property holder, and that the lessees could not, by the expenditure of any 
reasonable sum of money, hâve done anything to arrest the érosion cansed 
by the currents of the river, whlch destroyed their property and that of the 
plaintiff in thèse promises. Work done alone in front of thèse lots that were 
leased would hâve been idle and useless. Any scheme to save them must 
hâve comprehended the whole front of the river, whlch was affected by the 
destructive influences whlch were at work to cause the caving of the banks. 
it must also be taken as proved that, ail along, during the progress of the 
work, and up to the tlme when the proof was taken, the ultimate resuit was 
extremely doubtful as to the efficaey of the work to stop the destruction. It 
has turned out that the caving ceased, whether through the usefulness of 
the engineering work that was done, or from natural causes, or both, jointly, 
is not certain on the proof; but the important fact is shown that neither the 
owners of the property nor thèse lessees had anything more than a reason- 
able hope that the work would stop the caving of the banks, and it was 
under thèse circumstances that the lessees abandoned their holding, and 
refused to pay the rent It is also proved that the lessor herself did nothing 
to arrest the progress of destruction, unless the disputed subscrlption to the 
fund by her can be taken as an effort in that direction. 

The document constituting the lease between the parties shows that it 
was written upon the ordinary form of a lease of real estate, found, printed, 
at the stationers'; that some of the covenants therein are written into thé 
blank form, and others are found in the printed portion which containa 
also some interlineation. After the date Une, found in the openlng clause of 
the lease, that which follows is written in down to the words, "And the 
said flrst party covenants that she will keep and secure the said second 
party in peaceful use and possession," etc. In the printed covenant for re- 
delivery to the lessor in good condition, and to make good ail damages to 
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sald promises, except the usual wear and proper use of the same, and to 
keep the roadway thereon in repalr, thèse last words about the roadway 
are written in. After the printed covenant for the service of process in the 
absence of the lessees, the covenant for the construction of the roadway at 
the expense of the lessees, and against unnecessary digging in the ground, is 
written in the blank form, down to the printed words of the covenant against 
altérations or repairs by the lessees without the consent of the lessor. 

The bill was flled to enforce a spécifie performance of thèse covenants, or, 
In lieu thëreof, damages for their nonperformance, for the collection of the 
rent not paid, and for gênerai relief. The défendants make their answer 
a cross bill, as they may in the state court from which the case was re- 
moved, and pray a rescission of the lease and an injunctlon against the col- 
lection of the notes given for the rent The case was not transferred after 
removal to the law side of the docket, nor was there any motion to replead 
for that purpose, nor any objection by défendants to the jurisdiction until 
the argument at the final hearing, nor did they offer to dismiss so much of* 
their answer as was made a cross bill. 

W. M. Randolph & Sons, for complainants. 
Turley & Wright, for défendants. 

HAMMOND, J. (after stating the facts as above). The trouble- 
some question of the jurisdiction must be resolved in favor of 
the plaintiff. Notwithstanding the seemingly imperative com- 
mand of the statute that a court shall, of its own motion, al- 
ways dismiss a case where the want of jurisdiction appears, and 
notwithstanding the almost uniTersal practice of the fédéral courts 
to so dispose of a case in its last stages, even after appeal in the 
suprême court, when the jurisdiction is lacking, it is quite well set- 
tled that this rule pertains more particularly to that class of cases 
where the jurisdiction is absolutely wanting, and the court could 
not, under any circumstances, hâve cognizance of that case; as, 
■where there is not a diversity of citizenship, or there is not a sub- 
ject-matter within our fédéral cognizance, or where statutes hâve 
been neglected which it was necessary strictly to follow in order to 
give the court that spécial jurisdiction conf erred by them. In its re- 
lation to an objection taken under the Revised Statutes (section 723), 
prohibiting the jurisdiction of a court of equity where there is a 
plain, adéquate, and complète remedy at law, the court will some- 
times disregard the objection, if it be not taken in time, and does 
not always lend a ready ear when it is delayed until the final hear- 
ing. In this, as in any class of cases, the court will, even after 
appeal, dismiss, if it appear that a court of equity could not by 
any possibility acquire jurisdiction; but, if the question of jurisdic- 
tion be even doubtful, and the facts be of that nature that a court 
of equity might give the relief asked, or any part of it, the objec- 
tion will be disregarded, unless it be made in limine. I do not 
know that I hâve found this better stated anywhere than in the 
case of Reynolds v. Watkins, 9 C. C. A. 273, 60 Ped. 824, by our own 
circuit court of appeals : 

"An objection that the remedy at law was plain and adéquate should be 
taken at the earliest opportunity. Yet neither consent nor négligence will 
confer jurisdiction in equity where none really exists, and the court may, at 
any stage of the cause, entertain such objection, or dismiss the bill mero 
motu. Yet there are cases where, if the objection of want of jurisdiction, 
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becauae of an adéquate remedy at law, be not taken in the circuit court, and 
be for the first time presented upon appeal, the court will not feel itself 
obligea to entertain an objection coming so late, especially if the subject-mat- 
ter of the suit is of a class over which a court of chancery has jurisdiction, 
and it is compétent for the court to grant the relief sought." 

The court cites for this position, Reynes v. Dumont, 130 U. S. 
355, 9 Sup. Ct. 486; Kilbourn v. Sunderland, 130 U. S. 505, 9 Sup. 
Ct. 594. I hâve examined thèse and other cases, and, while I hâve 
found one only (Dederick v. Fox, 56 Fed. 714) where this rule was 
applied in the court of original jurisdiction, and they generally re- 
late to an objection for the first time taken in the appellate court, 
there is, in principle and in practice, no différence in that regard. 
Indeed, the rule has been imported into the appellate courts from 
the high court of chancery and other courts of original cognizance, 
and the very authorities cited by the courts from the English prac- 
tice refer to an objection which has been taken too late in the 
court of inferior jurisdiction; and I see no sound reason why a 
court of original jurisdiction should entertain the objection, when 
it has not been taken until the final hearing, any more than an ap- 
pellate court should entertain it when it is made for the first time 
in that tribunal. At most, it is only a question of degree, and relates 
solely to the efflux of time; for the record is in precisely the same 
condition in the one court as in the other, the process of appeal 
having only transferred it from the one to the other; and, as it af- 
fects the rights of the parties, namely, the inconvenience and injustice 
to the plaintiff in having it made at so late a time, the rule of ex- 
clusion is just as forceful in the one case as in the other. The case 
of Preteca v. Land Grant Co., 1 0. C. A. 607, 50 Fed. 674, gathers 
the cases upon this point from both the state and fédéral courts 
somewhat extensively, and will save me the labor of citing them 
hère. It quotes from Tyler v. Savage, 143 U. S. 79, 12 Sup. Ct. 340, 
and Reynes v. Dumont, 130 U. S. 354, 9 Sup. Ct. 486, what is there 
Baid upon the subject of taking the objection to the, jurisdiction at 
too late a stage of the proceedings. In Reynes v. Dumont, supra, 
the chief justice quotes from Daniell's Chancery Practice the rule 
that the objection must be taken at the earliest opportunity, and 
before the défendant answers and submits to the jurisdiction, and 
it will not be then heard, except in that class of cases where it is not 
open to any doubt that the bill brings into a court of equity matters 
absolutely cognizable only in a court of law. In Tyler v. Savage, 143 
U. S. 79, 12 Sup. Ct. 340, Mr. Justice Blatchford reaffirms Reynes v. 
Dumont, on this point, and cites a number of later cases, which is 
done also in Foltz v. Railway Co., 8 C. C. A. 635, 60 Fed. 316. 

A careful examination of thèse cases, and of the other authorities 
for the practice, establishes the principle that, while a failure to 
make the objection that there is a want of équitable jurisdiction 
and au adéquate remedy at law cannot impose upon the court of 
equity jurisdiction of matters that are purely of légal cognizance, 
the objection is waived by a failure to take it at the earliest oppor- 
tunity in ail that class of cases where it is possible for a court of 
equity to act in the premises. And in our fédéral practice we must 
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not confound the Inflexible and inexorable rule, both statutory and 
judicial, that the fédéral courts will always décline jurisdiction at 
ail stages of the case where it is absolutely wanting, and without 
the fédéral power, with the untenable position that a court of equity 
must always décline, at any stage of the proceedings, to take juris- 
diction of a bill which it might hâve dismissed upon demurrer or 
plea, because the plaintiff might hâve had relief at law. There are 
some cases, even in the fédéral courts, where the objection to the 
jurisdiction may be waived by not taking it in time, and this seems 
one of them. Brown v. Iron Co., 134 IL S. 530, 10 Sup. Ot. 604; 
Hollins v. Coal & Iron Co., 150 U. S. 371, 380, 14 Sup. Ct. 127. How- 
ever, it is not necessary for the plaintiff to rely on this waiver to 
save the jurisdiction hère; and, somewhat oddly, it does not relieve 
us of the necessity of considering the merits of the objection to the 
jurisdiction. The rule is not absolute that the court will disre- 
gard the objection, either in the appellate court or hère, simply for 
the reason that it is made for the first time at the final hearing or 
on appeal. Mr. Daniell calls attention to the danger of overlook- 
ing the qualification of the rule of waiver because the objection had 
not been taken in limine, — that it must nevertheless be always 
compétent for a court of equity to grant relief, and it must hâve juris- 
diction of the subject-matter. 1 Daniell, Ch. Prac 555. 

We must, therefore, see whether or not the case falls within that 
class which may be at ail entertained by a court of equity. In deter- 
mining this question, the court will be more complacent and indulgent 
of doubtful cases of équitable jurisdiction, when the objection is taken 
for the first time at the final hearing, than it would be if taken at 
the threshold; but, at last, the court must find some sensible ground 
for équitable procédure, or it will not proceed at ail, no matter when 
the objection be taken. Allen v. Car Co., 139 U. 8. 658, 11 Sup. Ct. 
682. Also, the court will, when the objection to the jurisdiction has 
not been taken in due time, more readily grant a purely légal judg- 
ment as alternative to the relief in equity which it may deny. Yet, 
always, as before, there must be a fair and reasonable ground — or 
what I may, by a borrowed analogy, call "probable cause" — for his 
appeal to a court of equity. He must hâve had, in the nature of 
his case, a reasonable expectation of équitable relief, which has been 
disappointed only because that relief has been, in the légal discrétion 
of the court, denied to him. This is very closely allied to the ques- 
tion, which has been so much argued in this case, whether or not this 
bill for spécifie performance is one which a court of equity should, 
within its discrétion upon that subject, entertain. It is not a matter 
of course that a court of equity will always specifically perf orm a con- 
tract, or entertain a bill for that purpose, even where the plaintiff 
does not hâve an adéquate remedy at law. Adéquate or inadéquate, 
courts of equity often compel the plaintiff to resort to his remedy at 
law, and, in the exercise of a légal discrétion in that behalf, refuse 
the prayer for spécifie performance of the contract; and that is what 
we hâve been asked to do in this case. It will be observed that 
the two considérations just mentioned are not precisely the same, 
v.72F.no.4— 23 
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and yet are eo closely allied that we may treat them together; for, 
if this casé bë one in which the court would exercise its judicial 
discrétion in favor of a spécifie performance, there would be no doubt 
of the jurisdiction. But, éven though the court should deny a spé- 
cifie performance of the con tract, in the exercise of that judicial 
discrétion which it has in ail cases asking that particular relief, yet, 
if the facts be such that the plaintifl might fairly and reasonably 
hâve expected the court to grant the équitable relief of spécifie per- 
formance, there would be such a show of équitable cognizance and 
doubtful remedy and probable cause as would save the plaintiff from 
the penalty of a dismissal of the bill for want of jurisdiction because 
of a plain, adéquate, and complète remedy at law, under Eev. St. § 723. 
It might be that the court would refuse the prayer for spécifie per- 
formance, but, under the prayer for gênerai relief, or some more 
spécifie prayer, give a decree which would be identical with a judg- 
ment that might hâve been obtained at law, no matter at what time 
thé objection to the jurisdiction has been made, whether by demurrer 
or at the final heaxing. But, certainly, if the case be of a doubtful 
kind, it should not be dismissed for want of jurisdiction, under sec- 
tion 723, supra, when the objection to the jurisdiction is taken only 
at the final hearing. In other words, if this bill be of that class 
often appearing, whether for spécifie performance or what not, in 
which a court of equity might maintain and grant relief as at law, 
although denying the équitable relief which has been prayed, the rule 
that the case would be dismissed because there was an adéquate 
and complète remedy at law would not apply, unless it were taken at 
the earliest opportunity. 

We shall, therefore, necessarily hâve to consider the objection 
which has been made that this case is not one falling within the class 
of cases in which a court of equity, while refusing the spécifie relief 
demanded by the bill, may grant some other relief which might 
hâve been obtained at law. In the case of Thompson v. Railroad 
Co., 6 Wall. 136, the court held that the case was bare of every 
pretense of équitable cognizance, and dismissed the bill, saying that 
it did not présent a single élément for équitable jurisdiction and 
relief, and that it was nothing but an ordinary action at law; and 
so it was in U. S. v. Wilson, 118 U. S. 86, 6 Sup. Ot. 991, where it 
was called an "ejectment brought in equity." But, in our Tennes- 
see practice, it is well established that almost pure ejectment suits 
may be maintained in equity, upon the considération that, "when par- 
ties hâve, at great expense, prepared a case for trial, they shall not 
be turned out of court upon a doubtful question of jurisdiction," 
and the case is held often upon a very slender thread of semblance 
of the jurisdiction. Buck v. Williams, 10 Heisk. 277; Almony v. 
Hicks, 3 Head, 39 ; Manufacturing Co. v. Ross, 12 Lea, 8. Thèse cases 
go further, possibly, than the fédéral adjudications would warrant; 
but, still, thèse latter hold firmly to the jurisdiction, if no objection 
has been raised in early time, whenever there is a possibility of doing 
it without a violent invasion of the exclusive jurisdiction of a court 
of law. The case of Hayward v. Andrews, 106 TJ. S. 672, 1 Sup. 
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Ct 544, where the jurisdiction was declined, is instructive; but tliere 
was not, there, even a fair pretense of équitable cognizance, as in 
Thompson y. Railroad Co., supra, — the assignée of a chose in action 
being not at ail embarrassed at law, merely because he could not 
sue in bis own name, when he might sue in the name of his assignor. 
And in Van Norden v. Morton, 99 U. S. 378, like Hurt v. Hollings- 
worth, 100 U. S. 100, the blending of légal and équitable remédies 
in fédéral courts, after the manner of the state courts, under the 
influence of state statutes, was condemned, as in this leading case 
of Thompson v. Railroad Co., so much urged by counsel for défend- 
ants hère. I hâve traced that case, by the citations of it, quite care- 
fully; and I think it may be said, of ail of the type to which it be- 
longs, that the jurisdiction was never declined unless there was a 
stripping to the bone of pure légal cognizance and of every delusive 
pretense of équitable cognizance relied on in the particular facts of 
each case. And wherever this process did not expose, in the bone, a 
case of pure and untinged légal jurisdiction, the équitable power to 
deal with it was maintained, even when the objection was properly 
made in limine; and it is not at ail tolerated when made later, if there 
be no such nakedness of équitable jurisdiction. Mr. Circuit Judge 
Baxter, in Burdell v. Comstock, 15 Fed. 395, ousted the bill because 
it was a fraudulent pretext only; and in Re Sawyer, 124 U. S. 210, 
8 Sup. Ct. 482, the suprême court, in a peculiar case, arising out of 
an attempt to stay by injunction what the majority of the judges 
thought to be criminal proceedings, enforced the fundamental idea 
that the court must always hâve at least a semblance of équitable 
cognizance, but the dissenting judges protested that even in 
such cases as presented an entire absence of this, the decree 
granting équitable relief was not void, under the rule that the judg- 
ment of a court without jurisdiction is void, — which shows that, un-, 
der the statute excluding cases where there is a plain and adéquate 
remedy at law, the court still may entertain those where the remedy 
is doubtful, and if the doubt is resolved against the équitable relief, 
the court may, nevertheless, having acquired the jurisdiction to ré- 
solve the doubt, give a légal relief rather than dismiss the bill, but, 
always, there must be a reasonable expectation of équitable relief in 
the first instance. In Hipp v. Babin, 19 How. 271, so much cited 
everywhere, as in the other cases, there was an entire absence of 
any reasonable pretense of équitable jurisdiction. 

The cases sustaining the jurisdiction hâve been somewhat cited 
already, and it is quite certain that this case cornes within the class 
they establish, if they are carefully considered in this connection; 
and thèse require that the court shall grant any relief, either équita- 
ble or légal, to which the plaintiff may be entitled, whenever the 
facts bring it within the rule we hâve stated. One of the earliest 
cases considering this statute is Boyce v. Grundy, 3 Pet. 210, where 
it is said not to bar a bill unless the remedy at law is "as practical 
and as efficient to the ends of justice and its prompt administration 
as the remedy in equity." The leading case of Watson v. Suther- 
land, 5 Wall. 74, is called in Van Norden v. Morton, supra, "a close 
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case"; but, like Boyce v. Grundy, it well illustrâtes the extent to 
which a court of equity will go in maintaining a bill to avoid a mul- 
tiplicity of suits, and the accumulation of damages recoverable 
at law, where the injury being done is cumulative and cônsequential, 
and therefore not adequately compensated by légal judgment. A 
pertinent illustration is found in Pennsylvania R. Co. v. St. Louis, 
A. & T. H. R, Co., 118 U. S. 290, 298, 6 Sup. Ct. 1094, which was a bill 
for the spécifie performance of the covenants of a long lease; and 
the very multiplicity of suits for rent installments is noted as a 
ground of équitable rétention of a bill, when the issue of the obliga- 
tion involves other complex issues, arising out of the claim for a 
compliance with the covenants of the lease and damages for their 
breach. And in Mobile Co. v. Kimball, 102 U. S. 691, the obstacle to a 
spécifie performance arising out of a repeal of the law authorizing 
a certain board to act, it was held that a court of equity would, after 
that, give pecuniary compensation in damages, and that it is the 
gênerai rule that, if spécifie performance cannot be decreed because 
of such changes in conditions as produce obstacles to carrying out 
the contract, a court of equity, having jurisdiction to hear the plain- 
tiff's demand for a spécifie performance, which must be refused, or 
which cannot be had, will grant any légal relief to which he may 
be entitled. And in a more notable case, that of Gormley v. Clark, 
134 U. S. 338, 10 Sup. Çt. 554, even state législation creating new 
équitable remédies was allowed to furnish a foundation for invok- 
ing the aid of a fédéral court of equity, and administering therein 
purely légal and somewhat anomal ous relief; and this, notwith- 
standing the rulings subsequently made in Whitehead v. Shattuck, 
138 U. S. 146, 11 Sup. Ct. 276, and Scott v. Neely, 140 U. S. 106, 11 
Sup. Ct. 712. The chief justice truly says it is only cases which 
are "a mère pretext for bringing into chancery causes proper for a 
court of law" that are rejected, because the remedy at law is adé- 
quate. And in Root v. Woolworth, 150 U. S. 401, 14 Sup. Ct. 136, 
the objection of adequacy of remedy at law was held untenable, 
where the sole right to be in equity was to enforce a previous decree 
of an equity court settling the title. And so it is, wherever we find 
the cases, that the court retains the jurisdiction wherever there is 
a plausible ground of équitable cognizance, as against the objection 
arising too late, and even, in most cases, coming at any time. 

Having, then, jurisdiction of this case, the question is, what re- 
lief, if any, can the plaintiff hâve hère? Certainly she is entitled to 
a judgment on the rent notes in any event, and that is decreed; and 
somewhat reluctantly I conclude that she is entitled to nothing 
more. I say this because it does not seem to me the défendants 
acted towards the plaintiff with the highest regard for the contract 
when, abandoning it as they did, and refusing even to pay the rent, 
they did nothing whatever to save the property from the éléments 
attacking it, — not even trying to mitigate the destruction, as in some 
degree they were bound to do. But, after ail, they could not hâve 
saved it, and ail they could hâve done, within the limits of their lia- 
bility, was to keep it tenable for their uses somewhat longer than 
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they di<L But this injury flnds full compensation in the payment 
of the rent during that time. For the rent subsequently accruing 
they are liable on another ground, as we shall presently see. It 
seems to me that this lease has been considered with too much dis- 
regard of its surrounding circumstances, and the character of the 
property about which the parties were dealing. Mr. Justice Story 
Baid, in Van Ness v. Washington, 4 Pet. 232, that a court should not 
defeat the légal meaning, and resort to conjectural intents, but con- 
strue a solemn instrument according to the légal import of its terms. 
But the same learned judge said, also, in IL S. v. Appleton, 1 Sumn. 
500, Fed. Cas. No. 14,463, that, in the construction of grants, the 
court ought to take into considération the circumstances attendant 
upon the transaction, the particular situation of the parties, and the 
state of the thing granted, and that every grant of a thing neces- 
sarily imports a grant of it as it actually exists, unless the contrary 
is provided for; and this is the obvious rule of construction for ail 
the purposes of justice between the parties. So looMng at this 
contract of lease, and it is not a grant of an estate in this land "from 
the zénith to the nadir," as the books put it, with ail the formidable 
results of such an estate, and its uses, although the contract appro- 
priâtes the forms of covenant usual in such leases. It is a contract 
for the limited use of a part of a lot having the riparian right of 
wharfage or landing for vessels engaged in navigation and com- 
merce; and it is in the light of this use we must scrutinize thèse 
covenants. I do not doubt that the technical effect was to convey 
a leasehold estate in the land, and such was the intention of the 
parties; but it had référence to this particular use, and was more a 
contract for an occupation, sometimes termed a "franchise," than a 
seisin of the land. East Haven v. Hemingway, 7 Conn. 202; Poto- 
mac Steam-Boat Co. v. Upper P. Steam-Boat Co., 109 IL S. 685, 3 
Sup. Ct. 445, and 4 Sup. Ot. 15; Lihthicum v. Eay, 9 Wall. 241. 
And it is in regard to this contemplated use of the thing granted 
that we are to find the intention of the parties in making thèse cove- 
nants. Now, then, placing ourselves where the parties were, mail- 
ing this contract, and looking at it in relation to its surroundings, it 
seems monstrous to hold that thèse lessees intended to incur, or the 
lessor intended to bind them to an obligation which, if enforced 
according to the strict construction of the words which this de- 
mand upon them implies, would require an expenditure of moneys 
far in excess, not only of the value of the thing granted, but of the 
whole land to which that thing was appurtenant; for the proof 
shows that the ravages of the river could not hâve been stopped, if 
at ail, without enormous sums of money used for the purpose, and 
we would hâve to hold that such a bargain' was made when the par- 
ties knew — what we ail know, and see every day — that this gigantic 
river, in its destructive influences, is uncontrollable, even when the 
vast resources of the goverament are yearly employed in the at- 
tempt to mitigate them. Either the parties did not intend to im- 
pose this burden on the lessees, or it is so hard and unconscionable 
a bargain that a court of equity, exercising its ever présent discre- 
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tion in applications for spécifie performance, will not enforce lt. I 
do not think the parties intended anything more than that the lessees 
should keep the ianding in such repair aDd condition of usefulness 
as was required for the uses to which they were to put it, and as it 
was then held, as against ordinarily destructive influences operating 
to abrade the banks or displace the appliances serving that use. A 
similar demand which was refused, was made upon a landlord upon 
supposed implied covenants to protect the tenant against the catas- 
trophe of a snow slide which injured her, destroyed the property, 
and killed six of her children. Doyle v. Kailroad Co., 147 U. S. 413, 
422, 13 Sup. Ct. 333. It does not seem to me that the landlord has 
any better claim than that against a tenant for compensation for 
destruction that cornes, without his fault, from external forces, such 
as storms, floods, earthquakes, and the like, in the absence of an 
express warranty, in the sensé that the very words are used in the 
contract to make it express and clear, and not in the sensé of being 
implied from other expressed words in the covenants, however 
broad, which may be made to stretch over such an injury by ex- 
pansion of construction. Chancellor Walworth tells us that it was 
a law of Sesostris, an Egyptian king, that, if the violence of the 
river should wash away a part of the land, the tenant should be 
proportionately abated in his rent; but I do not find it anywhere 
adjudged, as the resuit of the ordinary covenants on either side, that 
either party to a lease shall be liable in damages to the other for 
the results, direct or consequential, of such destruction. Where it 
can be done reasonably within the power of ordinary business opéra- 
tions, either party may under such covenants be, and often they are, 
required to repair and restore and rebuild, or pay the cost of doing 
thèse things, and often very hard bargains are so enforced; but 
thèse demànds fall within the ordinary description of injury that is 
in a sensé réparable, and not to the re-creation of things that hâve 
been utterly destroyed, as land that is swept away by flood, as this 
was. In the absence of an express covenant to the contrary, such 
losses fall on the owners, each according to his holding; to the 
lessor or landlord that which he has owned, and to the lessee or 
tenant that which he has used. Tayl. Landl. & Ten. §§ 329, 347, 360, 
873, 386. 

On the other hand, the tenant must always pay the rent under 
such circumstances. Viterbo v. Friedlander, 120 U. S. 707, 712, 7 
Sup. Ct. 962. There was, for a long time, a great struggle to break 
away from this seemingly harsh rule, and introduce, as an equity, 
a réduction or abatement of the rent when the property was de- 
stroyed. No less a personage than Mr. Justice Story urged it as 
counsel in one of the cases cited below, and was told by the bench 
that the contention had been finally overthrown. Chancellor Kent 
states the same thing in his text, and it is now well understood to 
be as Mr. Justice Cray states it in the case last cited. Mr. Taylor, 
in his work on Landlord and Tenant, so often quoted and com- 
mended in the highest places, seems to approve the discarded sug- 
gestioB of an équitable abatement "where a part of the land is lost 



WAITE V. O KEIL. 



359 



to the tenant by the act of God," and states that he is not liable for 
the whole rent" "as where the sea break in and overflow a part of 
the tend." He cites for this the ancient Case of Richards le Tav- 
erner, Dyer,. 56a, and Rolle, Abr. p. 236, pi. 1; but, on subséquent 
considération, the courts became thoroughly hostile to this view, 
at least so far as it relates to that kind of loss for which the tenant 
is in no sensé himself responsible. 3 Kent, Comm. 465; Belfour v. 
Weston, 1 Term R. 310; Ellis v. Sandham, Id. 710; Hallett v. Wylie, 
3 Johns. 44; Fowler v. Bott, 6 Mass. 63; Viterbo v. Friedlander, 
supra. What is said in the case of The Tornado, 108 U. S. 342, 351, 
2 Sup. Ct. 746, does not apply where a lease has become executed, 
and has created an estate in the land for a term of years, as the f ore- 
going authorities ail show. The case of the music hall (Taylor t. 
Caldwell, 3 Best & S. 826), cited by Mr. Justice Blatchford, as it is 
by counsel hère, was not a lease of the music hall, but only an agree- 
ment to let it, which makes a vast différence in the matter of a 
défense against the covenant to pay rent. In such an agreement 
it is open to a court of equity, as in other contracts, to apply the 
rule that the impossibility of performance, where it dépends on the 
continued existence of a thing, is excused if the thing perish. Id. 
But a leasehold estate in land is an exception to this rule, as the 
cases cited establish. Tayl. Landl. & Ten. § 37. 

But, moreover, as before stated, a court of equity wiïï not spe- 
cifically enforce such hard bargains, even where there is an express 
covenant. Tayl. Landl. & Ten. § 268. Therefore, if the défendants 
hère had coyenanted in the use of this landing to indemnify the 
plaintiff against ail loss by flood or currents, and it came about 
that the loss was so enormous as to destroy the whole ground, river 
landing and ail, so that a restoration was impossible, and the 
money it would hâve taken to stop the destruction was so out of 
proportion to the value of the thing leased as to make it uncon- 
scionable, a court of equity would, in its discrétion, refuse spécifie 
performance. Hardness of bargain alone will not suffice to stay 
the hand of a court of equity, and it was so decreed in the case of a 
lease of telegraph wires where the rent money was inadéquate. 
Telegraph Co. v. Harrison, 145 U. S. 459, 471, 12 Sup. Ct. 900. But 
it was refused where the circumstances showed that it was un- 
conscionable to compel a man to comply with a contract that was 
oppressive. Manufacturing Co. v. Gormully, 144 U. S. 224, 237, 12 
Sup. Ct. 632. And in another case, where it was refused - because 
the proof was doubtful, the rule is stated that, while the discrétion 
to withhold relief is not to be exercised capriciously or arbitrarily, 
but according to settled principles, it must always be done with 
référence to the facts of the particular case. Hennessey v. Wool- 
worth, 128 U. S. 439, 9 Sup. Ct. 109; Mckerson v. Mckerson, 127 
U. S. 668, 8 Sup. Ct. 1355; Cheney v. Libby, 134 U. S. 68, 78, 10 Sup. 
Ct. 498. In Dalzell v. Manufacturing Co., 149 U. S. 325, 13 Sup. 
Ct. 886, the court quotes approvingly Lord Hardwicke's rule that 
the contract must be "certain, fair, and just in ail its parts." In 
the case of Railroad Co. v. Cromwell, 91 U. S. 643, Mr. Justice 
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Bradley said the court would not shut its eyes to the évident char- 
acter of the transaction. In Marr v. Shaw, 51 Fed. 860, it is said 
that "where, upon a review of ail the circumstances of the case, it 
is patent that it will produce hardship or injustice to either of the 
parties," spécifie performance will be refused. And in Pullman 
Palace Car Co. v. Texas & P. R. Co., 11 Fed. 625, spécifie perform- 
ance was refused because the contract was unconscionable as 
against the public. Ail thèse cases cite the leading case of Wil- 
lard v. Tayloe, 8 Wall. 557, so much relied on hère, where the con- 
tract was decreed to be performed upon conditions which provided 
against its inéquitable features, which is impossible in this case. 
Mr. Story sums up the resuit by saying that "courts of equity will 
not decree spécifie performance, except in cases where it would be" 
strictly équitable to make such a decree"; and Mr. Pomeroy, by 
saying that, "if the contract is unfair, one-sided, unjust, uncon- 
scionable, or affected by any other inéquitable feature, or its en- 
forcement would be oppressive or hard on the défendant, * * * 
or would work any injustice, * * * its spécifie performance 
will be refused." 1 Story, Eq. Jur. § 750; 3 Pom. Eq. Jur. § 1405. 
It must be conceded that any court charged with such a wide dis- 
crétion must look carefully to the légal principles that control it, 
and relieve it of ail arbitrariness and capriciousness, lest we de- 
scend into a mère substitution of irregular and desultory judgment 
for that which is guided by "the established doctrine and settled 
principles of equity," as mentioned by Mr. Justice Bradley in Wil- 
lard v. Tayloe, 8 Wall. 567. But, on the preceding page, he cites 
approvingly Lord Hardwicke's judgment, which refused to compel 
a tenant, under a covenant to repair, to pull down and rebuild 
houses which did not comply with the covenant. London v. Nash, 
1 Ves. Sr. 12. 

It was not, in my judgment, within the contemplation of the 
parties, or either of them, to provide by the covenants of this lease 
against the calamity that came upon this lessor and lessee by the 
extraordinary and unprecedented destruction of the banks of the 
river in front of this city, — a violence of nature which at one time 
threatened to carry away a considérable portion of the city itself, 
by undermining its foundations and establishing the channels of 
the river where streets and houses had been, which thing has been 
done before under our eyes in front of this very city, where 
the ground for the houses and streets is now again restored after 
years of submersion. The unconscionable character of the demand 
does not arise out of the covenants themselves, but out of the con- 
struction that is now put upon them, and the demand for damages 
for the not doing of things which it is not certain would hâve 
stopped the ravages if they had been done; and this, in lieu of a 
spécifie performance which might not hâve been decreed if tho 
covenants for it had existed. If the very demand now made had 
been expressed in the words of the covenant, under the principles 
and cases cited, it would be inéquitable to grant it and it would be 
refused. We hâve seen how the courts hâve struggled against 
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the attempt to introduce hardship as an équitable relief in favor 
of the lessee, as against the lessor's demand for rent, when the 
property has been partially or wholly destroyed without his fault. 
Surely, a court of equity will not superadd to the burden of the 
rent that of damages and compensation for the value of the prop- 
erty, upon either improvident covenants so binding him, or by im- 
plication upon words not expressing that especial and particular 
obligation; certainly not, if it hâve any discrétion in the matter. 
Decree for the rent and interest, with référence to fix amount, 
if necessary. 
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(Circuit Court of Appeals, Sixth Circuit March 3, 1896.) 

No. 342. 

1. Corporations— Agent's Agreement for Arbitration— Ratification. 

If an English corporation, controlled by a board of dlrectors in England, 
objects to an agreement made by its gênerai manager in this country 
to submit to arbitration a claim against the company for a trespass in 
cutting timber from the lands of another, It is its duty, within a rea- 
sonable time of receiving notice of the agreement, to notlfy the other 
party of its disapproval; and, in the absence thereof, a ratification may 
be presumed. The assertion of counterclaims by it is not a disafflrmance, 
but rather justifies a presumption of an affirmance. 

2. Taxation by Codnties — Levy by Court— Sufficiency of Record. 

Under the Tennessee statute authorizing counties to lay the same 
or a less tax upon privilèges as that levied by the state, it is sufficient 
if the record of the court levying the county tas shows that the rate on 
privilèges is made the same as that of the state, for the subjects of the 
tax and the rate on each are definitely specified in the revenue law 
of the state, and by. référence thereto the county tax is definitely shown. 
8. Same. 

The Tennessee statute requires that three-fifths of the justices entitled 
to attend are necessary for the levying of a county tax. Mill. & V. Code, § 
4974. By requirement of the state laws there is an officiai record of the 
division of the counties into districts, and of the élection and com- 
mission of every justice of the peaee entitled to sit at the sessions of the 
county court. Held, therefore, that where the record of a session at 
which a tax was levied shows that a specified number of the justices 
were acting, who, by référence to the officiai records above referred to, 
of which the court takes judicial notice, are ascertained to constitute 
three-fifths of the number entitled to attend, this is sufficient évidence 
that the requisite proportion acted in levying the tax. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Eastern District of Tennessee. 

John K. Shields, for appellants. 
Jesse L. Rodgers, for appellee. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

LURTON, Circuit Judge. The Central Trust Company of New 
York, trustée under a mortgage made by the American Associa- 
tion, Limited, an English corporation owning lands in Tennessee, 
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fil.ed. its f oreclosure bill in the circuit court of tlie United States 
for thé, Eastern district of Tennessee. Subsequently Henry Hol- 
brook Curtis flled an independent bill in the same court for the 
purpose of winding up the affairs of the American Association, 
Limited, as an insolvent corporation. Receivers were appointed, 
the property of the corporation placed in tbeir possession, and the 
two causes Consolidated. The Ash ville Land Company, a corpo- 
ration of the state of Tennessee, and the county of Claiborne, one 
of the counties of the state of Tennessee, became parties by inter- 
vention, for the purpose of asserting claims against the American 
Association, Limited. Each of thèse interveners obtained decrees, 
from which appeals were allowed to this court. The daim of the 
Ashville Land Company, as presented by its intervening pétition, 
was that it was the owner of Iands in Tennessee upon which the 
American Association, Limited, had trespassed by cutting and re- 
moving timber to the value of about $2,000, and that its claim for 
damages had, by agreement between the two corporations, been 
submitted for arbitration to one John M. Brooks, who assessed 
the damages at the sum of $1,933.71, which sum the American As- 
sociation, Limited (hereafter called the "English Company"), had 
not paid, although it had accepted the award, and promised to 
pay the sum thus awarded. The English Company denied the 
trespass, denied the authority of its agent to submit the matter 
to arbitration, and denied any agreement to pay the award of the 
arbitrator. It also set up a claim for money paid for and on ac- 
count of the Ashville Land Company, amounting to $600, and 
pleaded this by way of offset. The issues thus presented were 
referred to D. A. Gaut as spécial master, to take proof, and report 
his conclusions of law and fact. The spécial master reported that 
the claim of the Ashville Land Company had been submitted to 
the arbitration of John M. Brooks, through "the action of A. A. 
Arthur, gênerai manager and représentative in Tennessee of the 
English Company, and that the arbitrator had found that the 
English Company was liable, by reason of the trespass mentioned, 
to pay the sum of $1,933.71. He further reported that this award 
had been ratifled by the directors of said English Company. He 
found in favor of the set-off claimed by the latter company, and 
that, after crediting same, there was due $1,462.86, with interest 
from May 28, 1892, and that this sum was entitled to priority over 
the mortgage to the Central Trust Company by virtue of priority 
in date and the statute of Tennessee giving préférence to domestic 
creditors out of the assets of foreign corporations doing business 
within the state. The exceptions filed to this report were over- 
ruled, and a decree rendered accordingly. 

The errors assigned involve two questions. First. The author- 
ity of A. A. Arthur, as an officer of the English corporation, to 
submit the claim of the Ashville Land Company against the Eng- 
lish Company to arbitration. Second. If his authority was in- 
sufflcient, then bas his act in excess of his agency been ratifled 
by the corporation? 
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Ârthur's position is designated as that of "gênerai manager." 
Whether his duties and powers were deâned by any by-law of the 
company does not appear,. though no such office or offîcer is men- 
tioned in its charter. The company whose agent he was, in respect 
of such matters as were properly within the scope of a "gênerai 
manager," was, as before stated, an English corporation managed 
by aboard of direct ors from its principal office in London. Its 
charter powers were very wide, and contemplated the conduct of 
a varied business in America. It had authority to buy, own, and 
sell lands, lay off and. build up towns, engage in iron and steel 
making, railroad building, and generally to do ail that pertains 
to a town-building, mining, manufacturing, and land-speculating 
company. Arthur was its chief représentative in America, where 
thèse varied enterprises were to be chiefly conducted. A power 
of attorney was given him of limited character, and evidently in- 
tended as only partially deflning his powers, for it relates alone 
to his power to make sales of town lots or parcels of latfd, lay off 
roads, streets, etc. It is, however, difficult, on this record, to say 
that he had authority, by reason of either the recorded power of 
attorney or the gênerai and undeûned powers of a gênerai man- 
ager, to submit a claim against his corporation to arbitration, 
without express authority from the directors. This it is unnec- 
essary, however, to décide, for we are clearly of opinion that if he 
exceeded his powers in signing the articles of submission his act 
was subsequently affirmed by his directors. He did, while its repré- 
sentative in America, and while exercising the authority of a gênerai 
manager, enter into an agreement with the appellee for an arbi- 
tration of a matter in dispute between the two corporations, and 
that the award should be final. After the award was made, it, 
together with the submission, and a statement of the circumstan- 
ces made out by his assistant, was forwarded to the company at 
its London office, which thus became apprised of the action of its 
gênerai manager, and of the resuit. That the company had the 
power to submit such a claim to arbitration, or to authorize Ar- 
thur, in his discrétion, to do so, is not questioned. The most that 
can be said is that he, as gênerai manager, exceeded his power in 
doing so under the constitution and by-laws of the corporation. 
If the company so regarded this agreement, it was its undoubted 
duty, upon being apprised that he had made this submission, to- 
in a reasonable time disafflrm his act, and notify the Ashville 
Land Company of its disapproval. Failing to do this within rea- 
sonable time, a ratification may be presumed. Indianapolis Roll- 
ing-Mill v. St. Louis, Pt. S. & W. R., 120 U. S. 256, 7 Sup. Ct. 542; 
Pittsburgh, G & St. L. Ey. Co. v. Keokuk & H. Bridge Co., 131 
U. S. 371, 9 Sup. Ct. 770. The évidence submitted not only fails 
to show such disaffirmance within a reasonable time, but tends 
strongly to establish that his action was affirmed. The corre- 
spondance between the London office and the American office, and 
between the latter and the Ashville Company, seems to establish 
that the directors sought to offset the award by the assertion of 
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counterclaims, or to pay the award, provided they could recoup 
from certain persons to whom it had sold timber from its own 
lands, and who were suppoaed to be the real trespassers or bene- 
ficiaries of the trespass. Under the circumstances, the company 
was called upon, when apprised of the agreement to submit to 
arbitration, to distinctly repudiate the agreement, and give notice 
accordingly. This it did not do, and the assertion of counterelaims 
was by no means a disaffîrmance, but was such conduct as jus- 
tifies a presumption that it affirmed the submission. The decree in 
favor of the appellee must be affirmed. 

The pétition of the county of Claiborne asserted that the Eng- 
lish Company was liable for the privilège tax assessed in 1890, 
1891, 1892, and 1893 for county purposes, for exercising the priv- 
ilèges of a land-stock company within that county. The spécial 
master reported a liability for the three years first named, and 
exceptions to this report were overruled, and the report conflrmed. 

The firçst objection now urged goes to the vagueness of the rec- 
ord from the county court assessing or imposing a tax on privilèges 
for county purposes during the several years involved. The law 
of Tennessee permits counties to lay the same or a less tax upon 
privilèges as that levied by the state for state purposes. The ob- 
jection seems to be that the county court order does not specif- 
ically mention the privilèges subjected to the tax. That is not es- 
sential. Thé only discrétion vested in the county court was as 
to the amount to be levied on privilèges for county purposes, which 
may be less, but not greater, than that levied by the state, and 
without discrimination between privilèges. The court in each in- 
stance appointed a committee to recommend to the court a proper 
tax levy on both property and privilèges, which report was re- 
ceived and adopted. This report included a recommendation as to 
the necessary rate of the direct property tax for state, county, 
school, and spécial purposes, and concludes by reporting that the 
rate "on privilèges should be the same as the state." Tins, in our 
judgment, was suffi cient, as the subjects of : the tax and the rate 
on each were definitely specified in the, revenue law of the state. 
That is certain in law which by record can be made certain. 

It is next urged that the levy in each instance was void, because 
it does not afflrmatively appear that three-flfths of the justices 
'composing the county court were présent when the report of the 
committee on rates was adopted. By section 4974 of Milliken & 
Vertrees' Compilation of the Laws of Tennessee it is provided that 
"three-flfths of the justices entitled to attend shall be required to 
levy a tax, or to appropriate public money." The proceedings of 
the county court levying the tax now in question were flled as part 
of the record, and recite by name the justices présent, but do 
not afflrmatively state that thèse constituted three-flfths of those 
entitled to attend; and for this reason it is urged that there was 
no valid tax levy during the years 1890, 1891, and 1892. The pro- 
vision in the Tennessee Code requiring a specified number or pro- 
portion of the justices composing the court to be présent for any 
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given purpose lias been uniformly construed by the suprême court 
of the state as rendering void au action of the court which did not 
on the record appear to hâve been transacted or ordered by a court 
composed of the requisite number. Coleman v. Smith, Mart. & 
Y. 36; Mankin v. State, 2 Swan, 206; McCullough v. Moore, 9 
Yerg. 305. The question thus presented requires us to détermine 
whether the record of the proceedings of the county court at which 
the privilège tax levy was ordered for 1890, 1891, and 1892, shows 
that there were présent three-flfths of the whole number of jus- 
tices entitled to attend. The record does show that when the levy 
was ordered for 1890 there were "présent and acting" 30 justices; 
in 1891, 32; and in 1892, 29. The évidence does not show how 
many justices constituted a full bench of the county court of Clai- 
borne county, and the contention is that the county court record 
must affirmatively show that those présent when each levy was 
ordered constituted the requisite number essential to lay a tax. 
The Code of Tennessee provides that counties shall be laid off 
by the county courts into civil districts of convenient size, the num- 
ber of districts being proportioned to the voting population, so 
that the whole number shall not exceed 25 nor be less than 4. 
Rev. St. Tenn. (Mill. & V. Gode) §§ 81-84. By section 85 the county 
court is required to cause a map of the county to be made, exhib- 
iting the districts, and giving the boundaries of each, and to record 
the same in the office of the county clerk, and to file a copy with 
the secretary of state. Sections 389 and 392 of the same revision 
provide that for each district of every county there shall be elected 
two justices of the peace, and for the district including the county 
town one additional, and for every county or incorporated town 
one additional justice. By law, ail of the justices of a county are 
required to attend at every quarterly session of the county court. 
Acts Tenn. 1887, c. 236. Every justice holds his office for a term 
of six years, is elected by the lawful voters of the district, and is 
commissioned by the governor. Thus there is an officiai record 
of the division of Claiborne county into districts, and an officiai 
record of the élection and commission of every justice who was 
entitled to sit at the sessions of the county court of Claiborne 
county when the tax in question was assessed on privilèges. Of 
thèse records we may take judicial notice, and from them are ap- 
prised that the number of justices shown by the record of the 
county court to hâve been présent and acting were more than 
three-fifths of the whole number entitled to sit. A court will take 
judicial notice of the local divisions of the country, its division into 
states, and of the latter into counties, districts, or townships and 
the like. Greenl. Ev. § 6. So it may judicially know the political 
constitution of the government, and who constitute those chargea 
with the administration of the government, as the sheriffs, clerks, 
judges, etc. "Courts will generally take notice of whatever ought 
to be generally known within the limits of their jurisdiction. In 
ail thèse, and the like cases, where the memory of the judge is at 
fault, he resorts to such documents of référence as may be at hand, 
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and he may deem worthy of confidence." Greenl. Ev. § 6; Jones 
v. U. S., 137 U. S. 202-216, 11 Sup. Ct. 80; U. S. v. Jackson, 104 
U. S. 41; Fancher v. De Montegre, 1 Head, 40; Moody v. State, 6 
Cold. 299. The presumption that justices présent and acting when 
the court met continued présent, and participated in the assess- 
ment of this tax, can only be rebutted by some other part of the 
record. McCullough y. Moore, supra. This has not been done. 
It was not essential for the journal of the court to show that those 
présent constituted the requisite number to lay a tax, if the num- 
ber of those recited as présent is judicially known to the court to 
be more than the requisite number. The decree in favor of the 
county must be affirmed. 



ORIMP v. McCORMIOK CONST. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. March 5, 1896.) 

No. 251. 

t. CONTRACTE— INTERPRETATION. 

The reasonable Intention of the parties to a contract Is to be sought In 
the words of such contract, not assumed; and it is not the duty of a court 
to bend the meanlng of some of the words of a contract into harmony with 
a supposed reasonable intention of the parties. 
2. Same— 18 C. C. A. 70, 71 Fed. S56, Reapfibmbd. 

The terms of the contract involved In Crlmp v. Construction Co., 18 
C. C. A. 70, 71 Fed. 356, reconsldered, and the décision therein affirmed. 

This was a suit by Eugenia Crimp, as executrix of the will of 
W. G. Crimp, against the McCormick Construction Company and 
others, to détermine the rights of the parties in the assets of the 
corporation. The decree made by the circuit court was affirmed 
on appeal. 18 C. C. A. 70, 71 Fed. 356. Complainant petitioned for 
a rehearing. 

John N. Jewett and K. W. Baylies, for appellant Eugenia Crimp. 

Wm. J. English, for appellant Ingersoll-Sergeant Drill Co. 

W. E. Ohurch, Tenney, McConnell & Coffeen, Collins, Goodrich, 
Darrow & Vincent, A. Burton Stratton, and McGlasson & Beitler, 
for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. This pétition in large part covers 
ground already considered, and to that extent requires no re- 
sponse. In so far as it goes beyond the original briefs and the 
argument at the hearing, it is characterized by inaccuracy of state- 
ment, and by an uncalled-for exhibition of temper. After quot- 
ing from our opinion the proposition that Crimp's purchase of 
stock was conditional, or upon an agreement to resell at the same 
price, the pétition says: 

"Now, let us see in what sort of a noie this conclusion puts the court. We 
take the court at its word. It is no use to say that there is not a sentence, 
a Une, a word, or a syllable of this contract that points to a conditional sale 
of the stock, or of a sale with an agreement to repurchase at the same prlce 
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or any other price. No matter for thls. The court wipes out the old con- 
tract and constructs a new one. The proposition is that McCormick sold his 
6 ock (126 shares) to Crimp for $25,200, paid to the construction company 
upon the condition that Orimp should seU it back to McCormick at the sama 
price, McCormick (not the construction company, that received the money) 
agreeing to repurchase at that price, provided the other parts of the agree- 
ment were duly performed; that is, McCormick agreed to repurchase, if he 
and the construction company, who were together the first party to the con- 
tract, did as they agreed to do, and if they did not perform the contract on 
their part, and, by their failure to perforai, destroyed the value of the stock, 
then McCormick would not be bound to repurchase. McCormick and the 
construction company did in everything fail to perform, and utterly aban- 
doned the exécution of the drainage contract, and therefore no obligation to 
repurchase the worthless stock or to refund the money to Mr. Crimp rests 
upon anybody. * » * There are some things which the members of the pro- 
fession can bear patiently, treat respectfully, and discuss with good temper, 
even though they may consider tbem errors. Other things In the same Une 
seem so unnatural, so lacking in perceptions of justice and reason, that they 
stir up ail the bitterness of feellng which can flnd lodgment in the huroan 
breast. Prudence would then dictate a suspension of comment. We yield 
to the dictâtes of prudence. If the court adhères to the conclusion announced 
in the last quotation from the opinion, thls pétition must be denled. If it does 
not so adhère (and we fail to see how it can), the pétition must be granted, 
for the conclusion is the resuit of wrong methods and wrong reasoning, and 
the whole case must be reconsidered by différent methods and upon différ- 
ent théories." 

This is Nestor playing the part of Thersites, though hampered 
somewhat, it seems, by a prudent regard for the scepter of Ulysses. 

But from the manner we turn to the matter of the pétition. "A 
sale with an agreement to repurchase is usually termed a con- 
ditional sale." 1 Hil. Mortg. 96. And that this agreement was of 
that character is demonstrated by the first, fourth, eleventh, and 
twelfth articles of the contract. The ■proviso that is supposed to 
hâve made the proposition worthy only of ridicule, if it relates at 
ail to the undertaking of McCormick to repurchase, applies es- 
pecially to the agreement of Orimp to resell. Only upon the con- 
dition of that proviso did he agrée to reassign the stock pur- 
chased, together with that pledged, and it is not difflcult to per- 
ceive his motive for having the contract so framed. His belief, 
manifestly, was that the company would realize large profits, and, 
if he had lived to give the business his personal attention, it is 
possible that his expectation would not hâve been disappointed; 
and in that event it was his purpose, upon failure of the other 
parties to fulfill to the letter their promises and covenants, to hâve 
it in his power, if he should deem it to be to his interest, to refuse 
to reassign, and, by forfeiting the 99 shares which had been pledged, 
to become the owner of the entire capital stock, and thereby the 
effectuai owner of the entire property of the company. On the 
other hand, he could hardly hâve failed to understand, that, if 
McCormick and the construction company, by their failure to per- 
form the contract, should destroy the value of the stock, or that, 
if for any reason the contemplated enterprise should prove dis- 
aartrous, the company and McCormick would thereby be made in- 
solvent, and their promise, or the promise of either of them, to 
repurchase or to redeem the stock, would be worthless. The sup- 
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posed incongruity between the agreement for a resale and repur- 
chase and the condition upon which its performance was made 
dépendent is therefore more imaginary than real. 

The court's view of the twelfth article of the contract is criti- 
cised. "In this part of the opinion," it is said, "the court f orgets 
that it was one of the early stipulations of the contract that the 
profits to be made by the performance of the drainage contract 
should be divided equally between the parties. * * * If not 
otherwise provided (and there is no other provision in the con- 
tract), the cost of ail improvements and additions to the plant or 
assets of the company must necessarily be taken from that fund 
which would otherwise go to increase the profits of the enterprise. 
Ail such improvements and additions would therefore be invested 
profits, and, as Crimp's interest in and connection with the con- 
struction company was to cease with the completion of the drain- 
age contract, his share in the profits thus invested would be lost 
to him, unless an interest in those improvements and additions 
was preserved to him." This only emphasizes the signiflcance 
given by the court to the twelfth article, which, unlike the fourth, 
is not limited to improvements and additions to the assets of the 
company derived from the proceeds of the drainage contract, but 
embraces ail incrément, betterment, and additions, from whatever 
source, accruing or made after the date of the contract. The busi- 
ness of the company was not limited to the performance of the 
drainage contract, and, if other profitable business had been done, 
there is no possible construction of the contract in suit by which 
Crimp could reasonably hâve been denied the joint interest so un- 
equivocally stipulated for in the last article of it. 

The case was understood to be submitted to us as one which 
depended in the main on the construction of the contract, unaided 
by extrinsic évidence, and so we decided it, overlooking nothing, 
though not specifically mentioning everything, within the four 
corners of the writing; but now it is suggested that "both com- 
pétent and necessary to be considered along with the papers 
signed by the parties are the facts and circumstances attending 
their exécution, and the situation of the parties themselves." If, 
however, the case is of a char'acter to require or permit of such 
présentation, and if there is évidence in the record compétent to 
be considered, outside of the contract, that évidence was not re- 
ferred to at the hearing and has not now been called to our at- 
tention. But it is said, also, that "the opinion does not utilize 
the definite facts appearing upon the face of the contract for the 
purpose of arriving at the probable and reasonable intention of 
the parties. We wish again, as briefly as possible, to call atten- 
tion to those facts." And hère follow eight propositions, some of 
which accord with express terms of the contract, some are mère 
inferences, more or less probable, some are wholly unwarranted, 
and intermingled with them are snbordinate suggestions and as- 
sumptions of which the contract contains no hint. For instances 
of the definite facts, it is stated that the construction company 
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was seriously embarrassed for the want of ready money; that in 
this situation McCormick applied to Grimp, a étranger, so far as 
the record shows, for assistance to enable the company to go on 
with the drainage con tract, "and nothing more"; that the con- 
tract relates solely to the work to be done under the drainage con- 
tract; that the mère fact of Crimp's f 25,200 having been advanced 
to the construction company imported an obligation on the part 
of the company to refund it; that the stock belonged to McCor- 
mick, and, however mtimate his relations with the company, the 
two are distinct, "and cannot be, and must not be, confounded"; 
that the drainage contract was the property of the construction 
company and not of McCormick; and that, by the fourth and 
eleventh articles, the $25,200 advanced are to be "repaid" or "re- 
turned." The contract, however, does not show that the company 
was not able readily to obtain from other sources needed money, 
nor that McCormick applied to Crimp, nor, even by suggestion, 
that they were strangers, but, to the contrary, expressly recites 
that Crimp was "desirous of becoming interested in the construc- 
tion company" upon the terms and conditions mentioned. That 
the contract does not relate solely to the work to be done under 
the drainage contract is shown by the last article, as already ex- 
plained, and though it is provided, in terms, in the eleventh ar- 
ticle, that, upon the performance of the things there mentioned, 
"this contract shall be ended," it is évident that, for the purposes 
of the twelfth article, it would continue in force. And, if pre- 
sumptions are to be indulged, it is probable that the money paid 
by McCormick for stock went to the company because McCormick 
had not paid therefor, or was otherwise indebted to the company, 
and that thereby the shares became, as recited in the contract, 
"full-paid and nonassessable," and the requirement of the seventh 
article, that the money be applied in the particular way specifled, 
was made reasonable, when it otherwise would not hâve been. 
It is not true, in law, that the mère fact of Crimp's money hav- 
ing been advanced to the construction company, under the cir- 
cumstances, imported an obligation on the part of the company 
to refund it. But, as bearing upon the question of construction, 
the more important fact, évident upon the face of the contract, as 
it seems to us, is that ail the parties, and certainly Crimp, en- 
tered into the agreement anticipating large profits from the per- 
formance of the contract with the drainage district; and, if that 
had been the outcome, it may be assumed that Crimp would hâve 
insisted upon the construction which the court placed upon the 
contract, because it would hâve been more bénéficiai to him than 
any other. On the theory of a loan, he could hâve claimed right- 
fully only the return of his money with lawful interest, and per- 
haps reasonable compensation for his services. Ail besides would 
hâve been usurious. If the transaction was in fact a loan, the 
contract was, on Crimp's part, most unconscionably exacting; and 
there is no rule of construction or interprétation which requires 
the court, in order to fasten such a character upon a writing, to 
v.72F.no.4— 24 



370 .FEDERAL REPORTER, Vol. 72. 

ignore any of its provisions, or to force upon them strained and 
unnatural définitions. As a shareholder in a spéculative enter- 
prise, it was legitimate that Mr. Orimp should make large profits, 
and take security for their realization. As a lender of money he 
was entitled only to lawful interest, for the payment of which and 
the repayaient of the principal sum he was entitled to exact such 
security as he was willing to accept, but, as a good citizen, nothing 
more. 

It is insisted in behalf of the appellant that, somehow or other, 
a construction shall be invented or forced which will relieve from 
the disaster of a condition of affairs which was not apprehended, 
and against which no stipulation or security was provided, or, 
indeed, could well hâve been provided, in so far as it was the 
resuit of the alleged fraudulent conduct of McOormick, made pos- 
sible, and perhaps suggested, by Orimp's physical inability to in- 
terfère. It is said, further, that the contract "needs and must hâve 
construction, and not simply interprétation, in order that it may, 
if possible, be brought into line with the reasonable and probable 
intention of the parties to it. If this cannot be done, then it 
would be the duty of the court to pronounce the contract void for 
uncertainty, or fraudulent for its gross injustice, and to déter- 
mine the rights of the parties, independently of the jargon of 
words to which their signatures were appended." And yet it is 
by virtue, and upon the assumed validity, of the contract, that 
the appellant sought relief and has whatever standing she has 
in court. Without it she has no pretense of a lien upon the drain- 
age contract, or the fund realized from its sale, and she has as- 
serted no right not dépendent upon it. Besides, there is no issue 
in the case, nor proof, upon which the court could hâve considered 
whether the contract was for any reason invalid or fraudulent; 
and, if it be true, as asserted, that McOormick misappropriated or 
converted to his own use the money advanced by Crimp, and even 
if that was his intention from the oeginning, it does not affect the 
question of the right interprétation or construction of the con- 
tract. 

Finally, it is said: 

"The trouble with the opinion of the court is that it is ail the time sticking 
to the literal and technical meaning of the words employed in some of the 
articles of the contract. It does not try to bend that [meaning] into harmony 
with a reasonable intention of the parties. The effort is ail the time to in- 
terpret and not to construe, to find inconsistencies and not to harmonize them, 
and in doing this it gires the widest and most sweeping effect to words and 
clauses which seem to open wide. the door for successful rascality, and visits 
the conséquences of the iniquities of the construction company and McOormick 
upon the victim of those iniquities in every possible way. The 126 shares 
of stock would be as much involved and as completely liberated from the 
claims of Crimp and his représentative, by the f orfelture of the 99 shares 
under article 10, as would the drainage contract. The theory of the opinion 
makes Crimp agrée that if the construction company and McOormick fail to 
perform their part of the contract, and thereby ruin the entire enterprise, he 
will accept 99 shares of the stock, made worthless by their defaults, in full 
satisfaction of his money advances and expected profits. As already said, 
nothing short of inexorable necessity should compel such a conclusion, and the 
hesitancy and want of positiveness of the opinion, if nothing else, indicate that 
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no such necesslty exista. As the 99 shares were transferred as a security 
for profits mainly, it would be easy, other parts of the contract consldered, to 
lirait the effect of their forfeiture to the loss of the profits, and no rule of con- 
struction would be violated by so doing. If the court will force upon the ap- 
pellant the ownership of thèse 99 shares by virtue of the provisions of article 
10, and against her will, for the villainous conduct of McCormick and his 
company (which ought not to be done), we insist that the conséquences should 
extend no further than the most rigid and limited construction of their rights 
absolutely requires." 

To ail this the opinion itself, and what we hâve already said hère, 
would be sufficient answer. The theory of the opinion, neither by 
construction nor interprétation, can be made to bear the implica- 
tion suggested. On the contrary, the opinion says that, "if that 
remedy" — that is, the forfeiture of the 99 shares — "were asserted, 
the absolute ownership of the 225 shares of stock would become 
vested in the appellant as the représentative of the second party." 
Upon the construction given by the court to the contract, that is 
clearly so, because, on that theory, Crimp was already the owner 
of the 126 shares, and by reason of the default of the other parties 
was released from the obligation to resell. And while "the right 
of the company to retake possession of the drainage contract, which 
could not be included in the forfeiture, would immediately revive," 
the bénéficiai ownership of that contract would follow the owner- 
ship of the stock, subject, of course, as on that theory it ought to 
be, to the payment of the debts of the company. The suggestion, 
in the first Unes of this last quotation, that the court ought "to 
bend" the meaning of the words employed in some of the articles 
of the contract "into harmony with a reasonable intention of the 
parties" is a begging of the question. The "reasonable intention" 
is to be sought, not assumed ; and the intention contended for can- 
not be found in "the literal and technical meaning of the words 
employed" in any of the articles of the contract. It might, per- 
haps, by construction, be deduced from some of the articles, but 
not from the entire contract, without ignoring or forcing from their 
true significance the plain and unequivocal words and expressions 
of other articles. The court's construction puts upon no word, 
phrase, sentence, or article a strained or unfamiliar sensé. Upon 
that construction, every provision of the contract was upon its 
face favorable to the appellant's testator, and if, in the outcome, 
there has been misfortune or injustice, it is attributable to causes 
outside of the contract, against which no safeguard was devised, 
or, perhaps, thought to be necessary. 

The pétition is overruled. 



WOODBTJRY et al. v. ALLEGHKNY & K. R. CO. et al. 

(Circuit Court, T". D. Pennsylvania. August 26, 1895.) 

No. 33. 

L State and Fédéral Courts— Juridiction— -Pendency of Former Suit. 
The A, Ry. Co., a corporation of the states of New York and Pennsyl- 
vania, most of whose property lay in the latter state, made a mortgage to 
the C. Trust Co. to secure an issue of bonds. Pursuant to a provision of 
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the mortgage, a tnajority of the bondholders requested the trustée to fore- 
close the mortgage, and It accordingly coinmenced suit in a court of the 
state of New York. The railway Company thereupon commenced a suit 
in the same court, in which it obtained an injunction restraining the trus- 
tée from proceeding with the foreclosure. The bondholders then request- 
ed the trustée to bring suit for the foreclosure of the mortgage in Penn- 
sylvania, and, upon its refusai to do so, themselves filed a bill in a fédéral 
court in Pennsylvania for the foreclosure of the mortgage. Beld, that the 
mère pendency of the suit in the New York court in which the trustée had 
been enjoined from proceeding did not oust the jurisdiction of the fédéral 
court to proceed to decree foreclosure of the mortgage on the property in 
both states. 

3. Dbeps— Altération— Ratification bt Grantor. 

The mortgage was made jointly by the railway company and one B., its 
président, who pledged certain lands owned by him as additional security 
for the bonds of the railway company. After the directors of the railway 
company had authorized the exécution of the mortgage in such form as 
should be approved by counsel, to secure the bonds, the mortgage was 
drawn, executed, and acknowledged by the railway company and B., and 
submitted to complainants, brokers, who were to purchase a part of the 
bonds. They objected to the provisions relating to the pledge of B.'s prop- 
erty, requiring that certain reserved interests should be ineluded in the 
mortgage. After negotiation and corresponden.ee between complainants, B. 
and his counsel, who was also counsel of the railway. company, and W., the 
secretary of the railway company, a new clause was drawn up by B. and 
his counsel, including the interests in question, approved by complainants, 
and then inserted by W., under B.'s direction, in the mortgage, to which 
W. then obtained the acceptanee of the trustée. B. then had the cqmplet- 
ed mortgage recorded, and, as président of the railway company, executed 
the bonds reciting the mortgage. Part of the bonds were then delivered 
to the complainants, who paid cash for them, which Was used in paying 
the indebtedness of the railway company. Held, that the bonds were not 
void or vbidable, either by B. or the railway company, on the ground of un- 
authorized altération, the change in the mortgage having been fully rati- 
fied both by B., whose interest was alone affected, and by the officers of 
the railway, company, who had authority to exécute the mortgage in any 
form approved by counsel. 

8. Kailkoad Bonds— Bona Fidb Holder— Pennsyxvania Constitution. 

The mortgage was given in pursuance of a séries of contracts between 
B. and B., the principal stockholders of certain railway companies which 
were consolidatéd to form the A. Ry. Oo., a flrm of brokers, who were to 
assist in extending the railroad and negotiating thé securities of the com- 
pany, for which they were to receive a part of such securities as commis- 
sion, and to turn over the proceeds of others to B. and B., and a construction 
company, which was to build the extensions of the road. Under such con- 
tracts, the stock of one of the constituent companies, a New York corpora- 
tion, was largely increased, and the bonds were to be used in part in re- 
tiring the securities of the constituent companies. A large proportion of 
the bonds issued under the mortgage were sold to the complainants, who 
paid for them in cash, which was applied to the payment of the debts of 
the constituent companies, and who had no knowledge of the contracts 
leading up to the making of the mortgage and the issue of the bonds. Held 
that, without regard to such previous contracts, the bonds bought and paid 
for by the complainants were not within the prohibition of the constitution 
of Pennsylvania that no corporation shall issue stocks or bonds except for 
money, labor done, or money or property actually received; the validity of 
the bonds could not be questioned, and the complainants were entitied to a 
foreclosure of the mortgage. 

4. MORTGAGES — PeNNSYI, VANIA STAT IjAWB. 

The stay clause in the Pennsylvania statute of 1705 (1 Smith's Laws, 
p. 60) applies only to scire facias sur mortgage, and not to a bill in equity 
to foreclose. 
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C. Walter Artz, for complainants. 

Jack & Roberts and A. Moot, for défendants. 

Before ACHESON, Circuit Judge, and BUFFINGTON, District 
Judge. 

BUFFINGTON, District Judge. This bill in equity was ôled 
August 23, 1892, by Woodbury & Moulton, a flrm whose members 
are citizens and résidents of the state of Maine, against the Alle- 
gheny & Kinzua Railroad Company, a Consolidated corporation of 
the states of Pennsylvania and New York, Spencer S. Bullis and 
Sarah E., his wife, the Central Trust Company, a corporation of 
the state of New York, and others, to foreclose a joint mortgage 
given by the said railroad and Bullis to the said trust company. 
The mortgage is dated February 1, 1890, is recorded March 10, 
1890, in McKean county, Pa., and in Cattaraugus county, N. Y., 
and is to secure payment of $500,000 of the bonds of said railroad. 
Of the bonds, $200,000 are in the trustee's hands, unissued. Of 
the $300,000 issued, $15,000 were paid under a sinking-fund pro- 
vision, leaving $285,000 outstanding. Default was made of the 
semiannual interest due February 1, 1892, and on the principal of 
$15,000 of bonds then payable under the sinking-fund clause. 
Pending such default, the trustée (upon the written request of more 
than 50 per cent, of the bondholders to so déclare and to fore- 
close), in pursùance of the provisions of the mortgage, declared the 
entire outstanding issue of bonds due. In pursuançe of the above 
request of the bondholders the Central Trust Company, the trus- 
tée, in April, 1892, began an action to foreclose in the suprême 
court of the state of New York, Cattaraugus county. Thereupon 
the railroad company âled a bill in said court against the trustée 
and others, in which, on July 26, 1892, that court, by an order 
which is still in force, enjoined the trustée from proceeding in 
said action. On August 17, 1892, the présent complainants, the 
owners of $50,000 of said outstanding bonds, and who had 
joined in the previous noted request to the trustée, requested the 
trustée, among other things, to bring an action to foreclose in 
Pennsylvania, where most of the mortgaged property was situate. 
This the trustée declined to do, on account of the pending order 
above recited; whereupon the complainants filed the présent bill 
to foreclose on behalf of themselves and other bondholders. To 
it the trustée has made no défense or objection. On October 5, 
1892, the railroad company and Bullis filed separate demurrers, 
alleging the bill contained no averment that "a written request 
of the holders of a majority in amount at par value of the out- 
standing and unpaid bonds issued under the mortgage sought to 
be foreclosed by said bill, accompanied by proper bonds of indem- 
nification, was made to the trustée under said mortgage, request- 
ing the commencement of this suit by it." They also filed spécial 
pleas to the effect that the trustée had, before the bringing of this 
suit, brought a bill to foreclose the same mortgage in the suprême 
court of New York, Cattaraugus county, which suit was pending 
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and undetermined. Thèse pleas and demurrers were, on February 
6, 1893, overruled. The same questions being raised on final hear- 
ing, we hâve re-examined them, and find no reason to change the 
views then held. Article 6 of the mortgage provides that the 
trustée "shall, upon the written request of the holders of a ma- 
jority in amount at par value of the outstanding and unpaid bonds 
which may hâve been issued hereunder, and upon being properly 
indemnifled, and whenever entitled to do so by the terms hereof, 
institute proceedings to foreclose this mortgage, whenever the 
holders of a majority in value of said outstanding and unpaid 
bonds may direct; and, in absence of any such direction, then as 
the trustée may deem expédient." This the bill (paragraph 11) 
expressly allèges was done, viz.: "Said trust company was duly 
requested in writing by the holders of more than 50 per centum 
of the said bonds outstanding to exercise its option, and to déclare 
that the principal of ail the bonds secured by said mortgage or 
deed of trust should become immediately due and payable, any- 
thing contained in the said bonds to the contrary notwithstand- 
ing, and to foreclose said mortgage or deed of trust;" and we find 
such demand was made before the New York suit was begun. The 
bill also avers, and the proofs show, an additional notice and re- 
quest by the complainants to the trustée before this bill was filed. 
By this précèdent request the trustée was called upon to exécute 
the trusts imposed by the mortgage upon it for the bondholders. 
Ashhurst v. Iron Co., 35 Pa. St. 30; Bradley v. Railroad Co., 
36 Pa. St. 152; Com. v. Susquehanna & D. R. R. Co., 122 Pa. St. 
306, 15 Atl. 448. Indemnification was a right personal to the 
trustée, which it could, and presumably did, waive, for it has 
not raised any such question, or, indeed, any objection to the prés- 
ent bill. The property and Une of the respondent railroad being 
situate in two states, and the road a Consolidated one under the 
laws of both, the courts of each state had jurisdiction to foreclose 
and sell the entire Une. Muller v. Dows, 94 U. S. 444; McElrath 
v. Railroad Co., 55 Pa. St. 208. See, also, Massie v. Watts, 6 
Cranch, 148, and Burnley v. Stevenson, 24 Ohio St. 474. That the 
mère filing of a bill to foreclose in the New York state court did 
not oust the jurisdiction of the circuit court for the Western 
district of Pennsylvania is clear. Stanton v. Embrey, 93 U. S. 
548; Gordon v. Gilfoil, 99 U. S. 168. While the New York court 
enjoined the trustée from bringing ail suits upon the matters 
involved in the suit before it, and the trustée prudently obeyed 
the order, yet the mère pendency of that suit, or the subséquent 
restraining order upon the trustée, did not, in the absence of a 
final decree by that court, oust the jurisdiction of the United 
States circuit court of the Western district of Pennsylvania, or 
prevent it from entertaining a suit and determining ail questions 
properly brought before it, although the same questions might 
be involved in the suit pending and undetermined in the first- 
named court. The right and duty to foreclose having been set- 
tled by the proper number of bondholders, and the hands of the 
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trustée having been tied in an attempt to foreclose, are the cestuis 
que trustent thereby deprived of their right to prosecute their 
foreclosure in the circuit court of the United States in another 
state, and one where the bulk of the property mortgaged lies? As- 
suredly not, and the wisdom of the rule is apparent from this case. 
The railroad company, having obtained the restraining order in 
July, 1892, in the court first appealed to, has not taken a single step 
towards obtaining a final decree in that case, and yet, in the ab- 
sence of such a decree, or of any attempt to secure one, now sug- 
gests that the fédéral court, in which a vast amount of proofs hâve 
been taken, and a huge record presented for final decree, is power- 
less to afford complainants relief because of the mère pendency of 
the other bill. We are of opinion the circuit court originally had 
jurisdiction of the subject-matter of their présent bill; that its juris- 
diction was not ousted by the filing of a bill in the New York state 
court; and that under the facts peculiar to this case the complain- 
ants had the right to file this bill, and, having filed it, and ail parties 
in in terest having appeared and taken part in the case, including the 
railroad company, Mr. Bullis, and the trustée, our jurisdiction to fore- 
close the mortgage upon ail the property included therein, as well 
that within the state of New York as that within the state of Pennsyl- 
vania, seems to us to be clear. Muller v. Dows, 94 U. S. 444; Massie 
v. Watts, 6 Cranch, 148; Bradley v. Eailroad Co., 36 Pa. St. 141; 
Burnley v. Stevenson, 24 Ohio St. 474; McElrath v. Eailroad Go., 
55 Pa. St. 208. 

The validity of the mortgage, however, is assailed on the ground 
of an unauthorized altération. The bonds were given by the rail- 
road company alone. The mortgage was a joint one, in which the 
oempany mortgaged its property and franchises; and Spencer S. 
Bullis, who was its président, one of its large stockholders, and 
the owner of large bodies of timber land along its line in Penn- 
sylvania and New York, mortgaged thèse lands as additïonal se- 
curity for the company's bonds. At a meeting of the directors of 
the railroad held Pebruary 1, 1890, a resolution was passed, which, 
after reciting that Bullis was to join in the mortgage, provided that 
"the offlcers of this company are hereby authorized and directed 
to make, exécute, and deliver said mortgage or deed of trust in 
such form as they may be advised by counsel, and to make, exé- 
cute, and deliver under the terms thereof the bonds of said com- 
pany to the number and in the amount hereinafter specified, sub- 
stantially in the following form; that is to say" (then follows a 
copy of the bond). It would seem from the récitals in the reso- 
lution that both bonds and mortgage had been previously drawn, 
and it would appear the board adopted the spécifie form of bond, 
but made the form of mortgage subject to advice of counsel. 
While this term is gênerai, yet, under the proofs, Frank Sullivan 
Smith, Esq., who was counsel for Bullis, the company, and for 
Newçombe & Co., the negotiating brokers, was evidently the per- 
son contemplated. The mortgage, as originally prepared, was 
duly signed for the company by Mr. Bullis, its président, attested 
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by Lewis F. Wilson, its secretary, and its exécution acknowledged 
and proved by them, February 27, 1890. On the same day it was 
executed by Bullis as an individual, his wife joining, and duly ac- 
knowledged by them. As thus executed, the mortgage provided 
for the réservation in Bullis of the timber, wood, lumber, and bark; 
also for the petroleum, gas, coal, and other minerais of the lands 
mortgaged. It was submitted to complainants, a firm of brokers 
at Portland, Me., who had been in communication for some time 
with the parties with a view of purchasing $125,000 of the bonds. 
They objected to it by telegram to Mr. Smith, and claimed there 
should be a forfeiture of Bullis' reserved rights to the timber in 
case of default. This message was forwarded to Bullis, with a 
note calling attention to the fact that complainants asked "that 
a provision be inserted in the mortgage that, in case of a default 
in the payment of the interest on the bonds, upon a foreclosure 
of the mortgage the timber land can be sold free of the réservation 
to you." To this Bullis replied by letter, in which he said: "I 
could not, perhaps, make a change in that mortgage that would 
meet the point they make, inasmuch as in some cases I do not 
own the réservations. Whatever the mortgage covers, I, of course, 
expect will be subject to sale upon any default, the same as any 
other part of the property." On March 4th, Mr. York, a member 
of complainants' firm, met Mr. Bullis in New York. He says he 
told the latter that the absence of the default clause was an ïn- 
surmountable objection. After a conférence a clause meeting 
York's objection was drawn by Wilson, Smith's clerk, and the 
secretary of the railroad, but he would not take the responsibility 
of inserting it in the mortgage without the consent of Smith. The 
latter was at Olean, N. Y., and it was arranged Bullis should take 
the proposed clause to him there, and submit it to him. He did 
so, and Smith prepared another form of it, which was afterwards 
inserted, and in which not only was the reserved timber which 
Bullis owned made subject to sale on default, but his contracts 
for timber also. He then sent a copy of this in a letter to Wood- 
bury & Moulton, in which he said, "In this I hâve conceded every- 
thing that you ask." The testimony is that York did not know 
the mortgage had already been acknowledged, and Mr. Bullis fur- 
ther added in his letter: "Will you please examine it, and, if sat- 
isfactory, wire him [Smith] to New York, and the mortgage will 
then be executed in this form." He also sent a copy in a letter to 
Wilson, telling him he had sent a copy to Portland, and saying, 
"It will, of course, be satisfactory, as it is ail they ask." The fol- 
lowing day he wrote Wilson, as secretary of the road, signing him- 
self as président, and saying, "Let me know if we must exécute 
it hère again, or whether the pages are so arranged that no fur- 
ther exécution will be necessary." Woodbury & Moulton having 
reported the clause satisfactory, Wilson, in pursuance of an ar- 
rangement made with Bullis, had the new clause printed, and in- 
serted in the mortgage. He then had the trust eompany accept 
the trust, which it had not before done, and forwarded the com- 
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pleted mortgage to Bullis for record. This Bullis did, then came 
to New York, and, as président of the railroad, executed the bonds, 
which recited they were "secured by a flrst mortgage or deed of 
trust bearing even date herewith, duly executed by said railroad 
company to the Central Trust Company of New York." There- 
after $125,000 of them were delivered to complainants, for which 
they paid par in cash. Of the sum received from them by the 
trust company $110,000 was applied, as provided in the sixth pro- 
vision of the mortgage, to the payment of prior bonded indebted- 
ness of the Bradford & Corydon Railroad, a Pennsylvania corpora- 
tion, one of the constituent companies of the respondent railroad, 
and whose debts it had assumed. The balance was applied to 
other indebtedness of the constituent companies. 

In view of thèse facts we fail to see how either Bullis or the 
railroad can, on the ground of an unauthorized altération, success- 
fully attack this mortgage. The subject-matter of the réservation 
concerned Bullis alone. He was a surety for the debt of the com- 
pany, and the extent of the pledge he gave the mortgagee was a 
question solely between him and it. The inserted clause neither 
diminished, increased, nor affected the debt in bonds which the 
railroad incurred. There can be no doubt that, so far as Bullis 
personally was concerned, the clause was fully understood by 
him, was inserted with his consent, and was ratifled by his placing 
it of record. Under thèse facts he is not in position to take ad- 
vantage of the absence of a reacknowledgment, and this espe- 
cially in view of the fact that in his letter to complainants he prom- 
ised, if the clause were satisfactory, "the mortgage will then be 
executed in this form." Nor, if it be granted the clause affected 
the railroad, can it defeat the mortgage on this ground. As finally 
put on record, the instrument was one which the executive offlcers 
could, under the resolution, hâve made and executed. If they had 
the right to exécute in that form, manifestly they had a right to 
waive a re-execution of it when changed to that form. The change 
was approved by Smith, its counsel, ratifled, and accepted by its 
président and secretary, the only offlcers required to exécute it, 
and was by them placed of record. Subsequently the bonds were 
executed, negotiated, and their full value applied by the trustée, 
the agent of the railroad, to the payment of uncontested debts. 
Under any view, the mortgage cannot be declared void or voidable 
on the ground of altération. 

But its validity is attacked for the reason that it is alleged to be 
part of a scheme to issue bonds and stocks in contravention to that 
provision of the constitution of Pennsylvania which provides: "No 
corporation shall issue stocks or bonds, except for money, labor done 
or money or property actually received; and ail fictitious increase 
of stock or indebtedness shall be void." This question renders neces- 
sary a summary of the somewhat complicated proceedings and 
agreements out of which thèse bonds arose. The Allegheny & Kinzua 
Railroad Company, the respondent mortgagor, is a Consolidated cor- 
poration of New York and Pennsylvania, and was formed by merger 
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of the Allegheny & Kinzua Railroad Company of New York, the 
Allegheny & Kinzua Railroad Company of Pennsylvania, and the 
Bradford & Corydon Railroad Company of Pennsylvania. On Octo- 
ber 8, 1889, Messrs. Bullis and Barse, of Olean, N. Y., who were the 
principal stockholders of the two constituent Pennsylvania coinpa- 
nies, entered into an agreement with the broker flrm of I. B. New- 
combe & Co., of New York City, with a view to their consolidation 
and extension. The contract recites the two companies hâve a mile- 
age of 16 miles, which it is proposed to extend to 30; that Bullis and 
Barse are the owners of or control 30,000 acres of valuable timber 
lands tributary to the roads, the product of which they désire to carry 
over the completed roads, and that they hâve applied for ânancial aid 
to Newcombe & Co. On their part, Bullis and Barse agreed to cause 
the roads and the 30,000 acres of land to be owned or controlled by a 
corporation of Pennsylvania with a capital of $250,000, and to cause 
a mortgage to be given to secure f 250,000 bonds to be issued by said 
to be f ormed company. Newcombe & Co. agreed to negotiate 
$210,000 of the bonds at par, and ton over the proceeds to Bullis and 
Barse. One hundred and twenty-flve thousand of thèse they were 
not required to negotiate, except as the contemplated 14 miles of the 
road were completed in 5-mile sections under the directions of John 
Byrne, a civil engineer, connected with their house. On completion 
of such 5-mile sections Bullis and Barse were to receive the proceeds 
of flve-fourteenths of the $135,000. Seventy-five thousand were to 
be negotiated presently; and concurrently with their sale Newcombe 
& Co. were to receive the remaining $40,000 of the issue for their 
commissions, labor, and services, of which bonds Byrne, the engineer, 
was to hâve $15,000 for services performed or to be iJérformed. It 
was agreed that 1,000 acres of timber land per mile or completed 
road — in ail 16,000 acres for 16 miles — were to be under the lien of 
the mortgage originally; and that for every 5-mile section of the road 
subsequently completed for which Newcombe & Co. were required to 
sell bonds, 5,000 additional acres should be placed under the lien of 
said mortgage. Of the $250,000 stock Bullis and Barse were to give 
Newcombe & Co. $100,000, of which Byrne was to hâve $15,000; and 
they were to guaranty for two years a 6 per cent, dividend on $40,000. 
This agreement was subsequently modified by one of December 9th 
following, which recites that Bullis and Barse were owners of this 
stock of the Allegheny & Kinzua Railroad Company of New York, a 
Une of which 10 miles were completed out of a contemplated 16; that 
it was desired to consolidate it with the two Pennsylvania corpora- 
tions, and form a new Consolidated one. By it Bullis and Barse agreed 
to procure such merger into a corporation with $500,000 capital, and 
to issue $500,000 bonds, secured by a first mortgage upon the prop- 
erty of the merged roads, "including 30,000 acres of timber land for 
the first 46 miles of railroad constructed and completed, and 16,000 
acres for the additional 24 miles to be constructed and completed as 
aforesaid." Newcombe & Co. agreed on their part to negotiate 
$260,000 of the bonds at par, and turn over the proceeds to Bullis and 
Barse. One hundred and thirty-five thousand of them they were not 
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required to negotiate, except as the contemplated 16 miles of the road 
were completed in 5-mile sections, as in the original contract; and on 
completion of sueh sections Bullis and Barse were to receiye the pro- 
ceeds of flve-sixteenths of the bonds. Of the remaining bonds 
$125,000 were to be negotiated at once (provided 26,000 acres of tim- 
ber land was placed under the mortgage), and concurrently with their 
negotiation Newcombe & Co. were to receive the commissions before 
mentioned, viz. $40,000 in bonds and f 100,000 in stock. The remain- 
ing $200,000 in bonds and the like amount of stock were reserved to 
provide for the building of the 24 miles of additional road. It was 
agreed Bullis and Barse might contract with the Interior Construction 
& Improvement Company of New Jersey to perform their covenants 
under thèse contracts. On the same day the construction company 
mentioned, of which John Byrne was président and principal stock- 
holder, entered into an agreement with the Allegheny & Kinzua Bail- 
road Company of New York to construct its road to the Pennsylvania 
state Une, to acquire the two Pennsylvania companies by merger or 
consolidation, and construct and complète the Consolidated road 
under directions of the railroad company's engineer up to 46 miles, 
and, if required, to construct the remaining 24 miles, so that the Con- 
solidated company should hâve 70 miles of completed road at a cost 
not to exceed $7,000 per mile. It further agreed to pay ail liens, etc., 
of the constituent roads, and f urnish certain rolling stock. The rail- 
road agreed to increase its capital stock from $80,000 to $390,000, to 
issue $500,000 bonds secured by mortgage on its property, and that it 
would pay ail of said bonds and stocks to the construction company 
for its work as above, performed or to be performed, as soon as they 
could be legally issued. It was further provided the Consolidated 
company to be formed should hâve a capital stock of $500,000 (made 
up of the stock of the New York company, $390,000, and the Pennsyl- 
vania companies, $110,000), and that it should issue $500,000 in bonds, 
secured by mortgage on its property, and certain lands in addition, 
for the purpose of retiring the New York company's bonds, specified 
above, which bonds, as well as the stock of said company, the con- 
struction company had a right to exchange for corresponding bonds 
and stocks of the Consolidated company. On the same day the con- 
struction company entered into an agreement with Bullis and Barse 
in which the f oregoing contract was recited and made part thereof . 
By it the construction company agreed to make the following disposi- 
tion of the stock and bonds of the Consolidated company received by 
it under the preceding contract: To Newcombe & Co., $260,000 
bonds, to be sold under agreements of October 8, 1889, and December 
9, 1889. To Newcombe & Co., $40,000 bonds, commissions under said 
agreements. To Central Trust Company, $200,000 bonds, to provide 
for construction of 24 additional miles of road. To Bullis and Barse, 
$265,000 stock. To Newcombe & Co., $100,000 stock, for commis- 
sions under first agreements. To construction company, $135,000 
stock, for its compensation. Bullis and Barse, on their part, agreed to 
apply the proceeds of bonds sold by Newcombe & Co. to payment of 
liens upon property covered by mortgage, to carry out the consolida- 
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tion, to provide for construction of the additional road to be built 
under the preceding agreement, to cause the proper amount of timber 
land to be placed under the mortgage, and save the construction Com- 
pany harmlesg. The same day the Allegheny & Kinzua Railroad of 
New York executed the mortgage to secure the $500,000 bonds pro- 
vided for in the preceding agreement. In pursuance of the agree- 
ments the stockholders of the latter corporation voted to increase its 
capital stock to $390,000, and applied to the board of railroad com- 
missioners of New York state to sanction their action. On February 
24, 1890, that board approved the proposed increase, and an examina- 
tion of its order shows the contract of the railroad with the construc- 
tion company, the proposed issue of bonds, the payment of bonds 
and stocks to the construction company, and the terms of merger with 
the Pennsylvania companies were ail fully set forth and understood 
by that body. Thereafter the constituent roads were merged and 
Consolidated, the subsisting debts and contracts thereof assumed by 
the Consolidated company, and the mortgage in suit given. Of the 
$300,000 of bonds issued thereunder, f 125,000, as we hâve seen, went 
to Woodbury & Moulton, the complainants; $40,000 to Newcombe 
& Co. for commissions, of which sum Byrne was to get f 15,000; and 
|135,000 are alleged to hâve been sold, and their proceeds spent in 
construction. Of the fact that this latter sum was properly expended 
in behalf of the railroad there is a dispute. Of the Woodbury & 
Moulton bonds $15,000 were retired under the sinking-f und clause of 
the mortgage. 

Whatever contention may be made in référence to the preced- 
ing agreements, and to the increase of stocks and issues of bonds 
in pursuance thereof, it is certain that of the validity of the bonds 
bought and paid for by the complainants there can be no ques- 
tion. Mr. York, one of the firm, testifies he knew nothing of the 
previous contracts. It is true, Mr. Woodbury, the other mem- 
ber, was named as a director of the Consolidated company, but 
there is no évidence that he took part in or knew of any of the 
contracts or proceedings leading to said issues. That complain- 
ants received at the time of the purchase of the bonds, as a bonus 
or inducement to do so, a portion of stock of the Consolidated com- 
pany from Newcombe & Co., the negotiating brokers, does not 
affect them in any way. They paid full value for their bonds to 
the trustée, and the money was applied to the payment of the 
debts of the constituent companies, the validity and legality of 
which debts are in no wise questioned. Thèse bonds are, there- 
fore, not within the constitutional prohibition that "no corpora- 
tion shall issue stocks or bonds except for money, labor done, or 
money or property actually received." Having issued them for a 
lawful purpose, having negotiated them for full value, and hav- 
ing used their proceeds for the payment of its légal obligations, 
they were not such bonds as the constitution inhibited, and the 
Consolidated company must pay them. The bonds" of complain- 
ants being valid, and being secured by the mortgage in suit, why 
should it not be foreclosed? That disputes may exist between 
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the railroad company, the construction company, and Messrs. Bul- 
lis & Barse as to the extent, expense, and détails of construc- 
tion; that questions exist as to the proper application of the pro- 
ceeds of some of the other bonds; or that their holders are not 
purchasers for value; or that there is stock outstanding whose 
legality is questioned, — are questions which do not affect the right 
of the complainants, who are bona flde holders for value, to hâve 
their security enforced by foreclosure. 

The view we take of this case renders it needless to discuss 
the many other questions suggested. It is, however, alleged that, 
even if a right to foreclose exists, the bill is prematurely filed, by 
reason of the year and a day stay clause of the Pennsylvania state 
statute of 1705 (1 Smith's Laws, p. 60). We cannot accède to this 
view. That act applies to a scire facias sur mortgage, and has 
no application to a bill in equity to foreclose such as the présent. 

It is also contended the lien of the mortgage was not to cover 
Mr. Bullis' timber land until 46 miles of road were constructed. 
Assuming, for présent purposes, the 46 miles were not built, the 
position contended for cannot be yielded. While there is some 
ambiguity in the description of the lien of the mortgage as given 
in the bonds, viz.: "This bond * * * is * * * secured by 
* * * mortgage * * * upon the property and franchises 
of said railroad company, including thirty thousand acres of tim- 
ber land, upon the construction and completion of the flrst forty- 
six miles of the railroad of said railroad company,"— yet ail un- 
certainty disappears when we turn to the mortgage itself. It con- 
tains words of présent conveyance, describes lands by metes and 
bounds, in its seventh clause provides for the further conveyance 
of the 16,000 acres mentioned in the bond, "in addition to the 
thirty thousand acres of timber land conveyed to said trustée by 
this mortgage." If further reason were needed in support of this 
view it would be found in the third clause of the agreement of 
Bullis & Barse with Newcombe & Co., of December 9, 1889, that 
the latter were not required to negotiate the $325,000 lot of bonds 
until the contemplated mortgage "shall constitute a security upon 
twenty-six thousand acres of land" and in article 10 of the mort- 
gage, where careful provision was niade to euable the trustée to 
release portions of the timber land from its lien, — a provision sub- 
sequently acted upon by Mr. Bullis, and money actually paid for 
such release. We see no reason to départ from the express words 
of présent conveyance of the land in the mortgage, and the pre- 
sumption of law is that ail previous verbal negotiations and un- 
derstandings were merged in the final writing. On the whole, we 
are of opinion a right to foreclose has been shown. 
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EHINO v. BMERY et al 
(Circuit Court of Appeals, Sixth Circuit December 11, 1895.) 

No. 345. 

1. Pleading — Hbirship. 

An avéraient that the blood of both the ancestors on the paternal side, 
in the second génération from one from whom the pleader claims to in- 
herit, as next of kin on the mother's side, is extinct, is a sufflcient aver- 
ment that there is no one of the blood of such ancestors to inherit. 

2. Equxty Plbading— Fbaud. 

An averment that one B. was from infancy and durlng ail his life of 
unsound mind, and incapable of transacting business, and that B.'s mother 
and her légal adviser fraudulently procured from B. a deed of property, 
for a grossly inadéquate considération, which was never paid to him nor 
to any one for his use, is a sufflcient averment of fraud in procuring such 
conveyance. 
8. Same. 

Complainant's bill alleged that one E. had obtained by fraud a con- 
veyance from her son of certain land devised to him by his father, E.'s 
husband; that subsequently she had instituted proceedings in a probate 
court, as executrix of her husband, to procure the sale of the same land 
to pay the testator's debts, and had obtained an order to that effect, direct- 
ing the surplus to be paid to herself, under which she had received a 
large sum of money, such proceedings in the probate court being alleged 
to be fraudulent. Complainant, claiming to be B.'s heir, sought to set ail 
thèse acts aside, and hold the représentatives of E. as trustées for him. 
Held, on demurrer to the bill, that it was not necessary that the proceed- 
ings in the probate court should be set aside before B. would be entitled 
to such relief. 
4 Limitations— Action to Contest Validitt of Will. 

A limitation of time for bringing a suit to contest the validity of a will 
does not apply to a suit to establish a trust in property which is alleged 
to hâve been diverted from its true owners by fraud, and to hâve passed 
into the hands of others under sundry conveyances, including a will. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Southern District of Ohio. 

David Stewart Hounshell, for appellant. 
Herbert Jenney, for appellees. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge. This is an appeal from a decree dis- 
missing an amended bill on demurrer. 65 Fed. 826. The bill in 
gênerai charges the défendants, or some of them, with having ob- 
tained title to and possession of the proceeds of a large amount 
of real property belonging to one James Berry, 2d, by fraud; 
avers that James Berry, 2d, died May 13, 1891; that the com- 
plainant is entitled to a moiety of his estate; and that he is there- 
fore entitled to hold the défendants as trustées for his share of 
the property described in the bill. 

The flrst ground upon which the action of the court is sought 
to be upheld is one not taken by the court below. It is that the 
complainant does not show by the averments of his bill that he 
is the heir and next of kin of James Berry, 2d, according to the 
laws of Ohio. The property in controversy was real estate be- 
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longing to and descended from James Berry, Jr., the father of 
James Berry, 2d. James Berry, Jr.'s, father was James Berry. 
His mother was named Rolston. The bill avers that the blood 
both of James Berry and of the Kolstons is extinct, and that com- 
plainant is a first cousin of James Berry, 2d, being the nephew 
of his mother, Eliza Berry, and is his next of kin. Section 4158, 
Rev. St. Ohio (the statute of descents), provides that, when there 
are none of certain relations living, the estate shall pass to the 
next of kin to the intestate of the blood of the ancestors from 
whom the estate came, or their légal représentatives. Section 
4160 provides that, when there is no person to inherit under this 
clause, the estate shall pass to the husband or wife relict of the 
intestate as heir; and, if there is no such relict, then it shall pass 
to and vest in the next of kin of the intestate, though not of the 
blood of the ancestor from whom the estate came. Now, it is 
said that the complainant, claiming under this latter section, must 
show that there is no one of the blood of the ancestor from whom 
the real estate came who can inherit. He has done so by the 
averments of his bill, for, after averring that the ancestor from 
whom the property descended was a son of Berry and a Kolston, 
he avers that the blood of the Berrys and Rolstons, the ancestors 
of James Berry, 2d, on his paternal Une, became extinct. This 
certainly excludes the possibility of any next of kin to James Berry, 
2d, of the blood of James Berry, Jr., and makes section 4160 ap- 
plicable. 

The défendants in the bill against whom relief is asked are 
William G. Roberts, Sarah A. Weller, Thomas J. Emery, and John 
J. Emery, and M. E. Sperry. M. E. Sperry is alleged to be a coheir 
with the complainant, and is made party défendant that his in- 
terest may be preserved to him. The bill allèges that James Berry, 
Jr., died possessed of three valuable pièces of real estate; that he 
devised this estate to his wife, Eliza A. Berry, for life, with re- 
mainder to his two children, James Berry, 2d, and Kate E. Berry, 
providing that, in case of the death of either of the children be- 
fore the death of his wife, the entire remainder should pass to 
the surviving child; that ail the debts of the testator were paid 
shortly after his death; that Kate Berry married, and died with- 
out issue; that James Berry, 2d, was from his early infancy and 
during the whole period of his life a person of unsound mind and 
of weak understanding, and wholly incapable at any period of 
his life of transacting any business by reason of his mental inca- 
pacity and imbecility; that upon the death of his sister, in 1882, 
the défendant William G. Roberts and the mother of James Berry, 
2d, Eliza A. Berry, conspired together for the fraudulent pur- 
pose of securing the title to the real estate devised to James Berry, 
2d, by the will of his father, James Berry, Jr., so that they might 
appropriate the property to themselves; that at that time Eliza 
A. Berry was more than 70 years of âge, and that her son, James 
Berry, 2d, was verging to the âge of 40 years; that William G-. 
Roberts, the défendant, was the légal adviser of Eliza A. Berry, 
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and had great influence over her, and that, through Ms in&uce- 
ment, they together, on the 21st of August, 1882, fraudulently pro- 
cured a deed from said James Berry, 2d, an imbécile person and 
of unsound mind, by which he conveyed ail bis real estate to the 
said Eliza A. Berry, for the "grossly inadéquate considération of 
$3,000, no portion of which said sum was ever paid to said James 
Berry, 2d, or to any other person for his use"; that the real estate 
so conveyed was soon thereafter sold for more than eight times 
the amount of the said $3,000; that in 1885 the said Roberts and 
Eliza A. Berry procured an order from the probate court of Ham- 
ilton county, Ohio, appointing Roberts statutory guardian of James 
Berry, 2d; that, in furtherance of their fraudulent scheme, Eliza 
A. Berry, as executrix of the estate of her husband, more than 22 
years after his death, under the fraudulent pretense of paying the 
debts of the testator, instituted suit in the probate court of Ham- 
ilton county, Ohio, against herself and against her son, James 
Berry, 2d, and Roberts, as guardian of said son, for the purpose 
of selling said real estate, and that on April 18, 1885, she obtained 
a judgment for the sale of said lands, long after her power to 
sell had become inoperative, and soon thereafter obtained an order 
conflrming the sale, and ordering deeds conveying to the purchasers 
of the said lands so sold under the irregular and void proceed- 
ings in said suit; that Roberts acted as one of the attorneys of 
record in said suit for Eliza A. Berry, and conducted the same 
as the leading counsel for her; that the pétition in said suit for 
the sale of said real estate recited a debt which was a mère pre- 
tended and flctitious one, and had no foundation in fact; that the 
sale resulted in bringing to Eliza A. Berry some $12,000, $8,000 
of which was held until.her death; that on August 23, 1886, Eliza 
A. Berry made her will, which was drafted by Roberts; that on 
the 9th of September, 1886, she died, and in the will appointed 
Roberts trustée under the will for her son, gave him complète 
power of controlling her estate by sale and reinvestment, directed 
him to provide for the support of her son, and, upon his death, 
made Roberts and the défendant Sarah A. Weller joint legatees 
and devisees of whatever should remain of her estate; that the 
executor of this will turned over the $8,000, the proceeds of the 
sale of the land in the probate court, to Roberts, as trustée for 
James Berry, 2d; that Roberts thereafter procured an order com- 
mitting James Berry, his ward and cestui que trust, to the insane 
asyïuiu, where he remained until his death, on the 13th of May, 
1891. The bill further avers that at the time of the death of 
James Berry, 2d, there remained of the estate of James Berry, 
Jr., undisposed of, a valuable pièce of land on Longworth street, 
in Cincinnati, which, on December 8, 1891, Roberts and Sarah 
A. Weller, by deed, in considération of the sum of $16,700, sold 
and conveyed to the défendants Thomas J. Emery and John J. 
Emery; that the défendants the Emery s did not pay the purchase 
money to Roberts, but hâve some secret understanding by which 
the payment is deferred, of which the complainant is ignorant. 
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The bill avers that the Emerys had full notice and knowledge of 
ail the facts and circumstances under which Eoberts and Mrs, 
Weller obtained title and power to sell the real estate in question, 
and that they therefore cannot claim as bona fide purchasers, 
The prayer of the bill is that William G. Eoberts, as trustée un- 
der the will of Eliza A. Berry and in his own right, and the said 
Sarah A. Weller, may be compelled to render a full and perfect 
account of the estate of James Berry, 2d, which came into their 
hands, and that they may be charged with the amount of ail money 
paid into the hands of William Gr. Eoberts by the executor of 
Eliza A. Berry; that the deed from James Berry, 2d, to Eliza A. 
Berry, be rescinded, canceled, and annulled for fraud; and that 
Eoberts and Mrs. Weller be held as trustées for whatever amount 
of money or other property belonging to the estate of James Berry, 
2d, may hâve corne into their hands through the acts and doings 
of Eliza A. Berry during her lifetime and under her said will; 
and that the deed from Eoberts and wife and Sarah A. Weller to 
Thomas J. Emery and John J. Emery be canceled and held for naught ; 
and that the Emerys be required to account for the rents and 
profits of the lands since the date of the conveyance to them. 

The circuit court held that the averments of the bill were not 
sumcient to show that there was fraud in the mode by which the 
conveyance of James Berry, 2d, to his mother, was procured ; that 
the inadequacy of the considération did not clearly appear; nor 
was it averred that the considération had not been applied for 
the benefit of James Berry, 2d. We cannot concur in this view. 
The bill shows the absolute incapacity of James Berry, 2d, to make 
a deed, the relationship of dependence between him and his mother, 
and expressly avers the grogs inadequacy of $3,000 as a considér- 
ation. It was not necessary that the bill should aver that the 
money was not paid to him to make a case, but the bill does so 
aver, and also that it was not paid to any one for his use. The 
court below said that this did not show that it had not been ap- 
plied to his use. With déférence, we think the two expressions 
are équivalent. Whether ail the averments can be proven is a 
différent question, but, if true, they certainly show such fraud in 
procuring the deed as to require its cancellation. 

The court below held that, until the judgments in the probate 
court had been set aside, Eoberts and Mrs. Weller could not be 
held accountable for the proceeds of the sale of the land of James 
Berry, 2d, made thereunder, because those judgments directed pay- 
ment of the balance, after satisfaction of the debt, to Mrs. Berry. 
We cannot concur in this view. If the facts occurring prior to 
the suit in the probate court were such that in equity the pro- 
ceeds of the sale belonged, not to Eliza A. Berry, but to her son, 
irom whom the property was obtained by fraud, then the représent- 
atives and heirs of James Berry, 2d, hâve the right in equity to 
follow that money into hands of any one to whom it may hâve 
corne with the knowledge of the fraud by which it was originally 
procured. Under the circumstances stated, Mrs. Berry is to be 
v.72F.no.4— 25 
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treated merely as a trustée for her son in those probate court 
proeeedings, and the proceeds of sale are as much part of his 
estate as the land was. More than tins, the validity of the probate 
proeeedings is attacked for fraud, and the jurisdiction of a féd- 
éral court of equity to compel restoration of lands or proceeds 
fraudulently acquired by such proeeedings is clear. Arrowsmith 
v. Gleason, 129 U. S. 87, 9 Sup. Ct. 237. A fédéral court of equity, 
where other necessary jurisdictional facts are présent, has the 
right, without directly setting aside the proceeding in the state 
court in which the sale is made, to lay its hands upon the guilty 
parties committing the fraud, and to hold them as trustées, for 
the defrauded one, to account for the proceeds of the action conceived 
and carried on in fraud. 

The circuit court also held that the cause of action stated in 
the bill was barred by limitation, resting its conclusion on the 
failure of the complainant to contest the will of Eliza A. Berry 
under section 5858 of the Kevised Statutes of Ohio. That section 
prorides that a person interested in a will may contest its validity 
in a civil action in the court of common pleas of the county in 
which such probate was had. And by section 5866 the action must 
be brought within two years. The will of Mrs. Berry was pro- 
bated in 1886, and, as the two years had elapsed before this suit 
was brought, the circuit court held that the complainant was too 
late. The complainant does not by his bill seek to set aside the 
will of Eliza A. Berry. Her will is merely referred to as the 
conduit through which, as it is chargea, William G. Roberts and 
Sarah A. Weller obtained possession of the proceeds of the real 
estate of James Berry, 2d, which, in pursuance of the fraudulent 
scheme of Roberts and Mrs. Berry, had been procured from James 
Berry, 2d, and conveyed to Eliza A. Berry, without adéquate com- 
pensation. Neither James Berry, 2d, nor the complainant, had 
any ground to set aside the will of Eliza A. Berry. They could 
only follow the proceeds of the fraud against James Berry, 2d, 
through the various conveyances, whether by deed or will, to the 
persons in whose hands they found the money or property when 
the action was brought. . By section 4978 of the Revised Statutes 
of Ohio, the time within which he could bring a suit to set aside 
his deed of 1882 to his mother did not begin to run against James 
Berry, 2d, during his life, because he is averred to hâve been an 
imbécile and an insane person from 1882, the date of the deed, 
until his death, in 1891, and to hâve been under the guardianship 
of William G. Roberts from 1885 until that time. The statute of 
limitations of Ohio provides that actions for relief on the ground 
of fraud shall be brought within four years, but the cause of 
action shall not be deemed to hâve accrued until the discovery 
of the fraud. As the statute did not run during the life of James 
Berry, 2d, and no right of action accrued to complainant until the 
death of James Berry, 2d, in 1891, the statute did not begin to 
run at ail till then. This action was begun February 24, 1893, 
considerably less than four years thereafter. 
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The court below held that no ground for relief was stated against 
Mrs. Weller, because there was no averment in the bill charging 
her with participation in the fraud charged against Roberts or 
Mrs. Berry, or any knowledge of it. That is true, but she was a 
mère volunteer, and could not holà property devised to her with- 
out any considération which the testatrix had obtained by fraud. 
The averments that the Emerys had full notice of the defects in 
title of Roberts and Mrs. Weller to the property for which they 
took a deed, are quite broad enough to require that they should 
also be required to answer the bill. 

This case has been considered upon demurrer, and upon demurrer 
the averments of the bill must be taken as true. What the proof 
will disclose with respect to the serious charges in the bill is, 
of course, another matter. They are of a character not to be 
lightly made against reputable persons. We are clearly of opinion, 
however, that a sufflcient case in equity is stated upon the face 
of the bill to entitle the complainant, if he proves it, to the relief 
he seeks, and that the défendants should be required to answer. 
The decree of the court dismissing the bill is therefore reversed, 
at the cost of the défendants, with instructions to overrule the 
demurrer and require the défendants to answer. 



MOLINB PLOW CO. OF KANSAS CITX, MO., et al. V. CARSON. 
(Circuit Court of Appeals, Elghth Circuit. December 80, 1895.) 

No. 671. 

1. Pbactice ok Appeal— Review of Report op Spécial Master. 

The findiugs of fact and conclusions of law contained in the confirmed 
report of a spécial master appointed by consent of the parties to the suit 
to report the facts and the law, are eonclusive. unless an obvious error 
has intervened in the application of the law, or some serious or important 
mistake has been made in the considération of the évidence. 

2. MlSBEPEESENTATIONS BY VbïTDOB— LiABILITIES. 

A vendor who makes a false statement regarding a fact material to the 
sale, either with knowledge of its falsity or in ignorance of its falsity, 
when from his spécial means of information he ought to hâve known it, and 
thereby induces his vendee to purchase to his damage, is liable in an ac- 
tion at law for the damage the purchaser sustains through the misrepre- 
sentation, or to hâve the sale rescinded in a suit in equity, at the option of 
the purchaser. 
8. Contracts— Misiiepresentation. 

Plaintiff brought suit against défendant for the spécifie performance of 
a contract to sell to plaintiff certain property for sundry bills receivable 
and one-third of the stock of a corporation. Defendant's answer alleged 
that the contract was obtained by plaintiff's misrepresentations. A spécial 
master, to whom the case was referred, found, among other things, upon 
sufflcient évidence, that plaintiff had informed défendant, during the nego- 
tiations for the contract, that one K., who was known to défendant to be 
a shrewd and successful man of large means, had oiïered to buy the stock 
offered to défendant, and of the value of which défendant had no Per- 
sonal knowledge, at a premium of 15 per cent., but that plaintiff had re- 
fused the ofCer, whereas in truth K. had made such an offer, but, upon in- 
vestigation of the aifairs of the corporation, had withdrawn it, on the 
ground that he was dissatisfled with the corporation's condition. Héld, 
that this misrepresentation alone was suincient to avoid the contract be- 
tween plaintiff and défendant 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

On June 2, 1892, the appellee, Amaziah L. Carson, made a contract with 
the appellant the Moline Plow Company of Kansas City, Mo., a corporation, 
by which he resigned his position as a director, manager, secretary, and 
treasurer of that corporation, and agreed to sell and transfer to it within 10 
days 50 shares of the capital stock of the appellant the Mpline Plow Company 
of Moline, 111., another corporation; and the Moline Plow Company of Kan- 
sas City, Mo., agreed to sell and transfer to him $17,500 in interest-bearing 
bills payable of the Moline, Milburn & Stoddard Company, a corporation, and 
one-third of the capital stock of that company, the par value of which was 
$83,333.33, and to pay him $125 in cash.. Carson refused to carry out this 
contract, and on July 7, 1892, the appellants exhibited thelr bill in the court 
below for a spécifie performance of it. On September 3, 1892, Carson an- 
swered this bill, and, among other défenses, he pleaded that he was induced 
to make the contract by the fraudulent misrepresentations of the offleers and 
directors of the Kansas City company relative to the value of the various 
assets of the Moline, Milburn & Stoddard Company, relative to the value of 
the one-third of its capital stock which he had agreed to buy, and relative to 
the refusai of the Illinois company to accept an offer of one Kingman to pur- 
chase the same at a premium of 15 per cent, above its par value a short time 
before thè contract was made. On October 12, 1892, the' appellee filed his 
cross bill in this case, and prayed for a rescission and cancellation of the 
contract on account of the fraudulent misreprestntations of the Mpline Plow 
Company of Kansas City, referred to in his answer. The appellants answer- 
ed this cross bill, and denied thèse charges of fraud, and the suit proceeded to 
final hearing and decree. On December 30, 1893, by consent of the parties, the 
case was by order of the court referred to W. W. Morsman, Esq., to report the 
law and the facts therein. He reported, among other things, that the contract 
was obtained by the practice of gross frauds upon Carson. by which he was 
circumvented and lured into givirig an assent to it, which would not hâve 
been giyen if the dealing had been fair and honest on the part of the officers of 
the appellants; that on account of this fraud the appellants were not entitled 
to a spécifie performance of the contracta and that the appellee was entitled 
to a decree for its rescission. The court below confirmed this report, and 
rendered a decree in accordance therewith. This 1s the decree which the ap- 
peal brings before this court for review. 

John L. Webster, for appellants. 
Jafhes H. Mclntosh, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

The spécial master, upon whose report thé decree in this suit is 
based, was appointed by consent of the parties, not to hear and re- 
port the évidence, but to report the facts and the law in this case. 
The parties to this suit selected him, and made him a spécial tribu- 
nal to hear and décide this suit. His report has been confirmed by the 
court below, and it carries with it similar presumptions to those 
which accompany the spécial verdict of a jury or the spécial findings 
of a court in an action at law or its decree in a suit in equity. The 
settled rule of the national courts is this: The findings of fact and 
conclusions of law contained in the confirmed report of a spécial 
master appointed by consent of the parties to the suit to report the 
facts and the law are conclusive, unless an obvions error has inter 
vened in the application of the law, or some serious or important 
mistake has been made in the considération of the évidence. It 
relieves the appellate court from the duty of weighing testimony or 
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considering the credibility of the witnesses where there is a sub- 
stantial conflict in the évidence. Kimberly v. Arms, 129 IL S. 512, 
525, 9 Sup. Ct. 355; Crawford v. Neal, 144 U. S. 585, 596, 12 Sup. Ct. 
759; Furrer v. Ferris, 145 U. S. 132, 12 Sup. Ct. 821; Davis v. 
Schwartz, 155 U. S. 631, 637, 15 Sup. Ct. 237. 

The report of the master covers 24 closely-printed pages of 
this record. It contains a concise and positive finding upon every 
issue of fact presented by the pleadings or the évidence, and a dé- 
cision of every question of law which arose in the case. The flnd- 
ings of fact are set forth in natural and logical order, and are fol- 
lowed by the légal conclusions which he deduces therefrom. A 
more complète and flnished report is not to be found among the 
records of this court. The évidence from which the master deduced 
his findings and conclusions covers more than 700 pages of the 
printed book before us, and, after a careful examination of the en- 
tire record of the case, we despair of stating the facts and the law 
applicable to them more concisely than he has done. In view of 
the rule to which we hâve adverted, any extended statement of them 
would be useless. Suffice it to say that many of the issues in the 
case which were strenuously contested at the hearing, and upon 
which the master was compelled to find the facts and the law, are 
immaterial in this court, and need no considération, in view of the 
conclusion that has been forced upon us upon the main issue in the 
case. It goes without saying that if the appellee, Carson, was in- 
duced to make this contract by the actionable fraud of the appel- 
lant the Moline Plow Company of Kansas City, its performance 
ought not to be enforced, the decree which rescinded it was right, 
and it is immaterial who mado the ârst default in its performance, 
or when, how, or why it was made. The master found that Car- 
son was induced to assent to the contract by gross frauds which 
were practiced upon him by the offleers of the Kansas City Com- 
pany. But he did not find that fact in thèse terms. He found and 
set forth in his report the existence of various facts and circum- 
stances which were in issue at the hearing, and which, when con- 
sidered together, led his mind to this ultimate conclusion. They 
are too numerous and complicated for répétition hère. A few of 
the most salient of them were thèse : 

Carson was, and had been for some time, the manager of the Kan- 
sas City Company under a contract with it for a terrn of years. His 
office was at Kansas City, in the state of Missouri, and he had no 
knowledge of the actual financial condition of the Moline, Milburn 
& Stoddard Company, the principal office of which was at Omaha, 
in the state of Nebraska. The capital stock and the management 
of the Kansas City company were controlled by the Moline Plow 
Company of Illinois, and the offleers of the latter company either 
were, or controlled, the offleers of the former. The Moline Plow 
Company of Hlinois owned one-third of the capital stock of the Mo- 
line, Milburn & Stoddard Company, the par value of which was $33,- 
333.33. The offleers of this Illinois company had been notified that 
$60,000 of the bills receivable of the Moline, Milburn & Stoddard 
Company were worthless, and that its management had been bad 
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and unbusinesslike, and they had notified the owners of the other 
two-thirds of the stock of that company of thèse facts. None of 
thèse bad bills receivable had been charged off from the list of assets 
of the Moline, Milburn & Stoddard Company. Immediately after 
receipt of notice of thèse facts, the owners ol the other two-thirds of 
the stock of this company sold it to one Kingman at 15 per cent, 
premium upon its par value. The Illinois company sent its treas- 
urer to Omaha to investigate the ânancial condition of the Moline, 
Milburn & Stoddard Company, and after a careful investigation he 
made a report which purported to be a detailed statement of the 
assets and liabilities of that company as they existed on March 1, 
1892, and which set forth the amount and value of its real estate, 
its bills receivable, and its other property. If this statement had 
been true, the stock of the Moline, Milburn & Stoddard Company 
would hâve been worth about its par value, but it was in fact worth- 
less. In April, 1892, Kingman offered to purchase of the Illinois 
company its one-third of the stock of the Moline, Milburn & Stoddard 
Company, which was afterwards sold to Carson, and to pay it 15 
per cent, premium on its par value; but no answer was made to this 
offer, and five days later Kingman withdrew it, and notified the Illi- 
nois company that on looking over the business of the Moline, Mil- 
burn & Stoddard Company at Omaha he had f ound a number of things 
which he did not fuliy understand when he made his offer; that the 
amount of the bills and accounts receivable past due there, and of the 
goods in the country, was much larger than he was aware of ; and 
that he desired to make a careful investigation of ail thèse matters 
before he made a further offer. Kingman was a man of large means, 
of extensive acquaintance, and of long and successful business expéri- 
ence, with whom Carson was well acquainted. The stock which 
Carson owned in the Moline Plow Company of Illinois was worth 
about $50,000 when this contract was made, while the stock of the 
Moline, Milburn & Stoddard Company, for which, and $17,500 of its 
bills receivable, he agreed to trade it, was in fact worth little or noth- 
ing. In this situation of affairs, five of the officers of the two Moline 
Plow Companies, including among them the président and the treas- 
urer of the Illinois company and the président of the Kansas City com- 
pany, went to Kansas City and made the contract in question with the 
appellee, Carson. To induce him to sign it, they told him that King- 
man had bought two-thirds of the stock of the Moline, Milburn & Stod- 
dard Company and had paid for it 15 per cent, premium upon its par 
value; that he had offered the Illinois company that price for the 
third of its stock which it held,,and that the offer had been refused, 
when the fact was that it had not been refused, but had been with- 
drawn. They concealed from him the fact that as soon as Kingman 
had entered upon the investigation of the affairs of the Moline, Mil- 
burn & Stoddard Company at Omaha he had withdrawn this offer be- 
cause the amount of its past-due accounts and bills receivable and of 
its goods in the country was so much larger than he supposed it was 
when he made it. They presented to him the detailed statement of 
the assets and liabilities of the company which the treasurer of the 
Illinois company had made in his report, from which the capital stock 
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appeared to be worth about its par value, and told him that |15,000 
should be added to the value of the assets there stated on account of 
the earnings of the company after March 1, 1892, and that the stock 
was worth 15 per cent, premium upon its par value. After listening 
to thèse and other statements, and in reliance upon them, Carson 
executed the contract. 

After finding the existence of the facts to which we hâve referred, 
and many minor facts and circumstances which tend to support his 
conclusion, the master found as a conclusion of law that: 

"The contract was obtained by the practice of gross frauds upon Carson, 
by which he was circumvented and lured into giving an assent that would 
not hâve been given if the dealing had been fair and honest on the part of 
the officers of the complainants." 

A careful examination of the record discloses the fact that while 
upon many issues the testimony was conflicting, there was ample évi- 
dence to support the findings of the existence of the salient facts 
which we hâve recited. Some of them, indeed, rest upon uncontra- 
dicted évidence; notably the deceitful and misleading statement that 
the Illinois company had been offered 15 per cent, premium for its 
stock by Kingman, and that that company had refused to accept the 
offer. That misrepresentation alone was enough to avoid this con- 
tract. Hère was the appellee, engagea in the discharge of his duties 
at Kansas City, ignorant of the financial condition of the Moline, 
Milburn & Stoddard Company, and ignorant of the value of its stock. 
He knew Kingman, and knew him to be a shrewd, careful, and suc- 
cessful business man. He knew that he had bought, and had paid 15 
per cent, premium for two-thirds of the stock of this company. He 
was told that he had offered the same price for the third of the stock 
under considération, and that the owner had rejected that offer. The 
fact was that, as soon as Kingman had obtained control of the com- 
pany, and had commenced to investigate its affairs at Omaha, he 
found that he had been cheated in his purchase, and had notified the 
Moline company that he withdrew his offer, because the company 
had so large an amount of past-due paper and accounts, and so many 
goods in the country. Suppose that thèse officers had told Carson 
the whole truth about this offer and its withdrawal, would he hâve 
closed this trade? He reasoned that the shrewdness and sagacity of 
Kingman had convinced him that this stock was worth 15 per cent, 
premium, and that it must be safe for him to buy it at that price. Sup- 
pose that he had known that Kingman had institutea" an investigation 
after his purchase, and had discovered that it was not worth that 
price, and had decided that he would give nothing and make no offer 
for the third of the stock held by the Illinois company until he had 
completed the examination upon which he had entered, which would 
end in developing the fact that the stock was worthless, would he 
hâve made the contract then? Yet this was the truth. Would he 
not hâve reasoned that Kingman had already discovered that it was 
not safe to buy the stock at any price until the affairs of the company 
were thoroughly investigated, and that he would not do so? Thèse 
questions answer themselves. Nothing is more deceitful than half 
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the truth. This and many other like misrepresentations made by the 
officers of the appellants were not mère exaggerations of the vaine of 
the stock or of the assets of this corporation. They were fraudulent 
misrepresentations of material facts that were actually within their 
knowledge, or that the appellee had a right to présume, from their 
relation to the corporation, were within their knowledge. They con- 
stituted fraud, resulted in damage, and warranted the légal conclusion 
which the master reached. 

A vendor who makes a false statement regarding a fact material to 
the sale, either with knowledge of its falsity or in ignorance of its 
falsity, when from his spécial means of information he ought to hâve 
known it, and thereby induces his vendee to purchase to his damage, 
is liable in an action at law for the damage the purchaser sustains 
through the misrepresentation, or to hâve the sale rescinded in a suit 
in equity, at the option of the purchaser. Barnes v. Eailway Co., 12 
U. S. App. 1, 3, 6, 4 0. C. A. 199, 54 Fed. 87; Cooper v. Schlesinger, 
111 U. S. 148, 155, 4 Sup. Ct. 360; McFerran v. Taylor, 3 Cranch, 270; 
Doggett v. Emerson, 3 Story, 700, 732, 733, Fed. Cas. No. 3,960; Kiefer 
v. Eogers, 19 Minn. 32, 36 (Gil. 14); Litchfield v. Hutchinson, 117 
Mass. 195, 197; Cole v. Cassidy, 138 Mass. 437, 438. 

Enough has been said to show that the master committed no error 
in the application of the law, and no mistake in the considération of 
the évidence upon this issue of fraud, that could resuit in a reversai 
of his findings upon this issue. This concludes the discussion. The 
decree below must be afflrmed, with costs, and it is so ordered. 



MORTON v. MORRIS (two cases). 

(Circuit Court of Appeals, Eighth Circuit. February 17, 1896.) 

Nos. 713 and 71é. 

COHTRACTS— DURESS — THREATS TO ENFORCE LEGAL RlGHTS. 

On June 20, 1893, there was an unsettled account between complainant 
and défendant, growing out of previous business transactions extending 
over 10 years, and défendant, who had been complainant's agent, and for 
a part of the time his partner, was largely indebted to complainant. On 
that day a settlement was agreed upon between them, as a part of which 
défendant gave to complainant two mortgages. Upon suit being brought 
to foreclose sueh mortgages, défendant interposed an answer and filed a 
cross bill asking*cancellation of the mortgages, in each of which he averred 
that at the time when the settlement was made a financial crisis existed, 
and it was very difficult to raise money; that défendant was engaged 
extensively in business, and both his assets and liabilities were large; 
that complainant took advantage of the business situation and of the dan- 
ger to defendant's crédit which would resuit from any such demand upon 
him, or from any litigation, to enforce an unfair settlement, and, by de- 
manding an immédiate settlement, and threatening, in bad faith and for 
the purpose of coercion, to institute a suit for an accounting, and to de- 
mand the appointaient of a receiver, compelled défendant to agrée to a 
settlement which was unfair, as a part of which the mortgages were given; 
that défendant only agreed to such settlement upon complainant's promise 
to say or do nothing to injure defendant's crédit, but that complainant 
had attacked his crédit in statements to third persons, whereby the sole 
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laducement (or defendant's agreeing to tbe settlement had falled. It was 
also averred generally that the settlement was unjust and unfair, and that 
the property tàken by the défendant was overvalued, but no facts and dé- 
tails were stated. Helà, that the allégations of the answer and cross bill 
were insufflcient, either as a défense to the foreclosure or as a ground 
for canceling the mortgages. 

Appeals from the Circuit Court of the United States for the Dis- 
trict of North Dakota. 

This suit was brought by Edwin Morris, the appellee, against Charles A. 
Morton, the appellant, to foreclose two mortgages on lands situated in the 
state of North Dakota that were given to secure the payment of three principal 
notes, amounting in the aggregate to $32,000, and certain interest notes. The 
mortgages in question were executed by the appellant in favor of the ap- 
pellee on June 20, 1893. One of the mortgages was in the ordinary forai; the 
other was in the form of an absolute conveyance. The latter instrument con- 
Teyed to the appellee an undivided one-half interest in certain lands which 
the appellant and appellee owned as tenants in common; but the bill stated 
that it was in fact a mortgage, which had Deen given to secure a part of the 
aforesaid mortgage debt, and it prayed for a decree foreclosing the appellant's 
equity of rédemption therein. 

The défendant below flled an answer and a cross bill, whereby he resisted 
a decree of foreclosure, and sought to hâve the mortgage and the mortgage 
notes canceled on the ground that they had been executed under duress, or by 
means of undue influence. The, material allégations in this respect which 
were contained in the answer and also in the cross bill as the ground for the 
affirmative relief therein prayed for were substantially as follows: The de- 
fendant below alleged that he had acted as agent for the plaintiff, Edwin Mor- 
ris, from 1883 until June 20, 1893, in loaning and investing money for the 
plaintiff; that from January, 188S, until January 31, 1891, the plaintiff and 
the défendant had also been copartners in the banking business at Fargo, N. 
D.; that the banking business was discontinued on January 31, 1891, but that 
the firm was not dissolved until June 20, 1893; that the assets of the firm 
then consisted of money, notes) crédits, book accounts, and other property, 
both real and personal, which was of great value; that the défendant had the 
sole control of the assets of the firm, after the discontinuance of the banking 
business, until June 20, 1893; that during the existence of the copartnership 
the défendant had eontinued to act, as before, as agent of the plaintiff in the 
matter of loaning and investing the latter's money; that from>1883 to June 
20, 1893, the plaintiff and défendant had never had a final settlement, and that 
such settlement at the latter date involved an intricate and careful accounting. 

Besides the foregoing averments, the answer and cross bill contained the 
following spécifie allégations, to wit: "That in said month of June, A. D. 
1893, there was, and for sorue tirne prior thereto there had been, a flnancial 
crisis and money stringency existing throughout the United States, and that 
it was almost, if not quite, impossible for the défendant, or any other person, 
to realize immediately a large sum of money. That the défendant was then 
largely engaged in business of various kinds, and had a large amount of val- 
uable property and assets, and had as well large liabilities; and that, in view 
of the matters and things aforesaid, the défendant, in said month of June, 
A. D. 1893, believed * * * that it was vital to the defendant's interests, 
financially and otherwise, to maintain the flnancial crédit which he then en- 
joyed, and to prevent, if possible, the happening of any event calculated or 
liable to injure, damage, or impair his flnancial standing or crédit. That the 
complainant, in said month of June, A. D. 1893, well knew the flnancial con- 
dition then existing, and of the great business dépression incident thereto, and 
that the défendant was then engaged largely in business, having a large 
amount of valuable property and assets and large liabilities, and that it was 
then vitally important to the défendant to maintain his flnancial crédit; and 
that in view of the facts so known to complainant, and in the said month 
of June, A. D. 1893, the said complainant unjustly, wrongfully, and in bad 
faith sought to take advantage of the existing facts and circumstances, and did 



394 FEDERAL REPORTER, VOL 72. 

wrongfully and In bad faith taie advantage of the sald existing facts and cir- 
cumstances in the matter of coercing the défendant lnto the making of an in- 
équitable and unjust seulement of the said matters|, accounts, and things then 
in controversy between the défendant and the compiainant, and into the mak- 
ing of a settlement by which the compiainant should haye and receive a larger 
share and proportion of property, or its équivalent in money, than he was 
justly entitled to upon a fair and équitable settlement. That during the ne- 
gotiations between the défendant and the compiainant for and as to a final 
settlement of the matters and things aforesaid the compiainant evidenced to- 
ward the défendant in many ways a hostile and malicious state of mind, to 
such an extent that the défendant had good cause and reasonable ground to 
believe, and did then believe, that the compiainant was in such an unfriendly 
and malicious condition of mind towards the défendant that he would in some 
way or manner injure and damage the défendant by statements and déclara- 
tions calculated to affect and injure the defendant's financial standing and 
crédit. That the defendant's financial standing and crédit at said time was 
sound and good, but that the défendant then believed that any false or scan- 
dalous statements made against the defendant's financial standing and crédit, 
or any attack whatever against the same, particularly by the compiainant, 
who had for such a long time sustained business relations with the défendant, 
would at that particular time, and under the peculiar conditions and circum- 
stances then existing, greatly damage the défendant, if not utterly ruin him, 
by rendering it impossible for him to raise money with which to meet his lia- 
bHlties, except at a large and great sacrifice of property, both real and Per- 
sonal, and by rendering the défendant liable to be then called upon for pay- 
ments of money that otherwise would not then be demanded. That in the 
said month of June, A. D. 1893, the compiainant, with full knowledge of said 
financial condition and business dépression of the country at large, did threat- 
en to institute an action in equity against the défendant for the purpose of 
securing an accounting and settlement of the said matters, accounts, and 
things then unsettled, and to pray in said action the appointment of a receiver 
over and of the property and assets of said copartnership, and over and of ail 
of the property in the possession or control of the défendant in which the com- 
piainant then had an interest. That the said threat was made by the said com- 
piainant for the sole purpose of enforcing and obtaining an unfair and unjust 
settlement of the accounts, matters, and things aforesaid. That the défendant 
then believed that unless he should at once make a settlement with thecomplain- 
ant of such accounts, matters, ând things, that the compiainant would carry out 
his said threats, and would institute such action in equity; and that the insti- 
tution of the same at said time might, and probably would, irreparably injure 
and damage, and possibly financially ruin, the défendant. That in order to pre- 
vent the institution of such an action by the compiainant, and in order to pre- 
vent the compiainant from saying or doing anything at said time or while 
said financial dépression continued that might or could by any possibility im- 
pair or injure the defendant's financial standing or crédit, the défendant de- 
termined that he would make such final settlement of the accounts, matters, 
and things aforesaid as was then demanded and insisted upon by the compiain- 
ant, although, in the opinion of the défendant, the same was unjust and un- 
fair, provided the compiainant would expressly promise and engage that he 
would not then and thereafter say or do anything that could by any possi- 
bility impair or injure the financial standing or crédit of the défendant. That 
on the said 20th day of June, A. D. 1893, the défendant, for and in considéra- 
tion of the promise made by the compiainant to him that he, the compiainant, 
would not in any way or manner say or do anything affecting or which might 
or could affect the financial standing, integrity, or crédit of the défendant, or 
which would hâve a naturel tendency so to do, or say or do anything reflect- 
ing upon, or which could by any possibility be deemed by any person or per- 
sons as reflecting upon, the sound financial standing, integrity, or condition 
of the défendant then or thereafter, or in any way or manner then or there- 
after impugn the fairness or good faith of the défendant in making a final 
settlement with said compiainant of and concerning ail matters and things 
connected with said agency, copartnership, and ownership of lands, and of ail 
matters and things then in dispute between the défendant and the complain- 
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ant, concluded and effected a full and complète settlement In writing with 
said complainant of ail matters and things connected with and arising out of 
said agency, copartnership, and ownership of lands, the same being in fact a 
final settlement of ail aecounts, matters, and things then in dispute or other- 
wise between the défendant and the complainant, connected with or arising 
out of said agency, copartnership, and ownership of lands, and of ail the inter- 
ests, rights, claires, and demanda of the défendant and complainant upon or 
with respect to each other, their several heirs, executors. administrators, and 
assigna." 

The bill next averred, in substance, that the mortgages sought to be fore- 
closed in the présent suit where executed as a part of said final settlement, 
and to carry out the terros and provisions thereof. The answer and cross bill 
also contained the following spécifie allégations, to wit: "That ail of the prop- 
erty, both real and Personal, which by the terms of said settlement was to be- 
come the property of the défendant, was so valued by the défendant, for the 
purpose of said final settlement, far above its actual value, and that a large 
part of said property, which by the terms of said settlement the défendant was 
to take and own for his own use and benefit, has since the exécution and mak- 
ing of said final settlement greatly depreciated in value, and that none of said 
property so taken by the défendant has appreciated over and above such esti- 
mated values. That the complainant, in violation of his said promise and 
agreement, after making said settlement with the défendant, and subséquent 
to the delivery to him of the said promisaory notes, mortgages, and convey- 
ance, frequently, openly, and willfully attacked the financial crédit, integrity, 
and standing of the défendant by statements and déclarations made by him, 
the said complainant, to divers persons residing and being in the state of 
North Dakota, with respect to the financial standing, integrity, and condition 
of the défendant, in and by which said statements the said complainant al- 
légea and declared that the défendant was financially irresponsible, that ail 
of the property of the défendant was heavily incumbered, and that the défend- 
ant was financially bankrupt and insolvent; and that the complainant further, 
by déclarations to third persons, frequently impugned the honesty and good 
faith of the défendant as to and in the making of said final settlement, and 
thereby violated and failed to keep and perform his said promise, to the great 
and irrémédiable damage of the défendant. That not only has the défendant 
suffered and sustained irrémédiable damages by reason of the violation of 
such promise and agreement by the complainant, but that the said violation 
by the complainant of his said agreement was in a large measure, If not solely, 
the reason for the defendant's Inability to raise money and funds with which to 
pay those certain interest coupon notes which matured and became due, accord- 
ing to their terms, on the 20th day of June, A. D. 1894. That by reason of the de- 
fendant's failure and inability to pay said interest coupon notes when due, to 
wit, on the 20th day of June, A. D. 1894, the complainant did, on the 28th 
<lay of June, A. D. 1894, serve upon the défendant written notice of his élec- 
tion and intention to déclare the whole sum secured by said mortgage and 
otherwise as aforesaid to be due and payable. That the violation of the com- 
plalnant's said agreement, coupled with the financial dépression existing at 
the time, and which the défendant and the complainant had in mind and in 
view at the time when the défendant stipulated for and exacted such promise 
from the complainant, to wit, at the time of the making of said settlement, 
rendered the défendant unable to pay the. said coupon interest notes which 
matured on the said 20th day of June, A. D. 1894, and resulted in the de- 
mand made upon the défendant by the complainant for the payment forthwith 
of the whole sum of $32,000, together with interest thereon during a contin- 
uance of said financial dépression, and at a time when it was and is utterly 
impossible for the défendant to realize and pay such a sum of money, except 
if at ail, by the sale of real and personal property at great loss, sacrifice, and 
damage to the défendant. That by reason of said statements and déclarations 
so made by the said complainant to divers persons, the sole considération mov- 
ing from the complainant to the défendant or received by the défendant for 
the exécution and delivery of the said several instruments, and each of them 
and for the making of said final settlement, has wholly and utterly failed' 
That the sole purpose and object of the défendant in making said final settle^ 
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ment has been and was defeated by reason of sald statements and déclara- 
tions so made by complalnant. That, but for the said promise of the com- 
plainant, the défendant would never hâve agreed to pay to the complalnant 
the sum of $32,000, or any other sum, until ail the actual value of ail the prop- 
erty InVolved in said settlement had been ascertained and determined either 
by agreement or judicial détermination, and the true amount to which the said 
complalnant was entitled, If any, had been thus, or la some other way, ac- 
curately and truly ascertained and determined." 

The complainant below flled a replication to the aforesaid answer and a 
demurrer to the cross bill, which demurrer was sustained, and thereupon an 
order was entered dlsmissing the cross bill. Subsequently the case was refer- 
red to a master, with directions to report to the court separately his flndings 
of fact and conclusions of law upon the issues raised by the bill, answer and 
replication. On the coming in of the master's report, the same was confirm- 
ed, and a decree was entered in accordance with the recommendation of the 
master, foreclosing both mortgages, and directing a sale of the property therein 
described for the satisfaction of the mortgage debt. The case cornes to this 
. court on an appeal taken by the défendant from the decree of foreclosure, and 
also on an appeal from the order sustaining the demurrer to the cross bill and 
dlsmissing the same. 

W. P. Miller (Charles E. Flandrau, with him on brief), for appel- 
lant. 

Charles F. Amidon (John D. Benton, with him on brief), for ap- 
pellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYEB, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The record shows that on the hearing before the master and in 
the circuit court no évidence was offered by the défendant, Charles 
A. Morton, tending to support any of the allégations of his an- 
swer, although a replication thereto was duly flled. The conten- 
tion in behalf of the défendant seems to hâve been that, because 
the complainant had demurred to the cross bill, and the same had 
been sustained, the demurrer operated as a conclusive admission 
of ail the facts pleaded in the answer as well as in the cross bill, 
and that it was, therefore, ùnnecessary to offer any proof for the 
purpose of establishing the averments of the answer. We do not 
find it necessary on the présent occasion to décide whether this 
view regarding the effect of the demurrer is well founded or other- 
wise, for> even if the demurrer operated as an admission of the 
facts stated în the answer as well as in the cross bill, it was only 
an admission of such facts as were well pleaded, and the facts so 
pleaded, taken altogether, were insufficient, in our judgment, either 
to warrant a decree in favor of the défendant on his cross bill, or 
to justify the circuit court in refusing the relief prayed for by the 
plajntiff in his bill of complaint. 

It was shown by the averments contained in the defendant's an- 
swer and cross bill that on June 20, 1893, there was an unsettled 
account between the parties to the suit, growing out of previous 
business transactions which had extended over a period of 10 years, 
and that the défendant, who had acted throughout the entire period 
as agent for the plaintif? in loaning money, and for a portion of 
the time as his copartner in the banking business, was largely in- 
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debted to the plaintiff by reason of such relations and transactions. 
Under thèse circumstances, the plaintiff had an undoubted right 
to call upon the défendant for a settlement and an accounting, and 
to enforce the demand by a suit in equity if a settlement was either 
deferred or refused. And, inasmuch as the affairs of the copart- 
nership remained open and unadjusted, the plaintiff also had the 
right to ask for the appointment of a receiver of the property of 
the flrm if ne and his copartner failed to agrée upon a division 
thereof, or as to the proper custody of the same, pending an adjust- 
ment of the partnership affairs. The only threat coiuplained of 
in the answer and in the cross bill which appears to hâve been at 
any time made by the plaintiff was a threat to bring a suit to en- 
force a settlement and an accounting if an amicable adjustment 
was not reached, and, such being the case, we fail to see that the 
agreement of June 20, 1893, under and in pursuance of which the 
mortgage and mortgage notes were executed, was brought about 
by any such unlawful or unfair means as will serve to render the 
agreement voidable, either in a court of law or equity. In a légal 
sensé, a person cannot be said to hâve taken an undue advantage 
of another, or to hâve done any wrong, when ne merely threatens 
to enforce his rights by a civil action in the ordinary form. On 
the argument of the case some stress was laid on the averments 
contained in the answer to the effect that the défendant was called 
upon for a settlement when he was largely in debt, and when the 
finies were unpropitious; also on the avermeut that the demand 
was made at that time by the plaintiff in bad faith, to coerce an 
inéquitable settlement. Thèse averments are not sufflcient, in our 
opinion, to entitle the défendant to équitable relief. In the world 
of business it is usually the case that men are most urgently 
pressed to pay their debts when they are deeply involved, and the 
times are stringent, or when a flnancial panic is imminent. On 
such occasions the instinct of self-preservation often compels cred- 
itors to be more prompt and persistent, if not more exacting, in 
enforcing their demands, than they would be under other .condi- 
tions. It is highly creditable to a man, no doubt, if he can so far 
overcome the dictâtes of self -inter est as to be indulgent to his hon- 
est debtors in times of great business dépression, but we are un- 
able to say that it is a creditor's légal duty to be thus .lenient when thé 
times are hard, or to defer pressing for a settlement of his claims 
until a more convenient season. Nor are we able to say that in 
the forum of equity a creditor should be adjudged guilty of such 
unconscionable conduct as will vitiate securities taken from his 
debtor to secure a bona ftde indebtedness, merely because he saw 
fit to insist upon a settlement when values were declining, and when 
it was most inconvénient for the debtor to meet his obligations. 

With référence to the allégation contained in the answer and 
cross bill that the demand for an accounting was made in bad 
faith, to coerce an. unjust settlement, it is only necessary to say 
that, inasmuch as the acts done and performed by the complainant 
were clearly lawful, we fail to perceive that the motives which may 
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have prompted him to demand a settlement and an accounting 
are at ail material. The intent which actuates a creditor in seek- 
ing to enf orce a légal claira or demand is ordinarily of no concern 
to the debtor, and is not a matter for judicial inquiry. The latter 
is only entitled to complain when some act is done or threatened 
by the creditor which is, in itself, unlawful, or is contrary to equity. 
In the présent case the acts charged in the answer as the basis for 
relief consisted in a demand made by the plaintiff for an account- 
ing and settlement when the défendant was in embarrassed circum- 
stances, and in a threat to enf orce such demand by a civil action. 
Neither of thèse acts was unlawful, or so far harsh, oppressive, or 
unconscionable as to vitiate the settlement subsequently made. 
Silliman v. U. S., 101 U. S. 465; Hackley v. Headley, 45 Mich. 569, 
8 N. W. 511; Snyder v. Braden, 58 Ind. 143; Dunham v. Griswold, 
100 N. Y. 224, 3 N. E. 76; Fuller v. Roberts (Fia.) 17 South. 359; 
McClair v. Wilson, 18 Oolo. 82, 31 Pac. 502; Farmer v. Walter, 
2 Edw. Ch. 601; Skeate v. Beale, 11 Adol. & E. 983; Wilcox v. 
Howland, 23 Pick. 167. 

It should be further noted that it does not appear from the allé- 
gations of the defendant's answer and cross bill, with the requi- 
site certainty, that the settlement eventually agreed to was in any 
respect unjust and unfair. The answer contains the averment 
"that in the opinion of the défendant, the [settlement] was unjust 
and unfair," and the further averment "that ail the property, both 
real and personal, which by the terms of said settlement was to 
become the property of the défendant, was * * * valued by 
the défendant, for the purpose of said final settlement, far above 
its actual value, and that a large part of said property which by 
the terms of said settlement the défendant was to take and own 
for his own use and benefit has since the exécution and making of 
said final settlement greatly depreciated in value, and that none of 
said property so taken by the défendant has appreciated over and 
above such estimated values"; but to what extent, in dollars and 
cents, the property in question was overvalued, is not stated; nei- 
ther is it averred that the plaintiff was solely instrumental in caus- 
ing such overvaluation. On the contrary, inasmuch as the plain- 
tiff was a résident of the province of Ontario, Canada, while the 
défendant was a résident of the state of North Dakota, and had 
made ail of the investments in that state, it is fair to présume, as 
the allégations of the answer and cross bill would seem to imply, 
that the défendant had more to do with placing values on the prop- 
erty that figured in the settlement than the complainant. At ail 
events, the allégations of the answer in this respect are so gênerai 
and indefinite that they fail to satisfy us that when the plaintiff 
called upon the défendant for a settlement, he first placed an exag- 
gerated value on the property to be divided, and then took advan- 
tage of the defendant's necessities to compel him to take an undue 
proportion thereof at such exaggerated valuation. 

Some other questions are discussed in the briefs of counsel, 
which have been duly considered, but, in our judgment, they are 
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not of sufficient importance to justify spécial mention. It résulta 
from the foregoing views that the decree of the circuit court was 
for the right party, and ought not to be disturbed. 

We hâve been asked by counsel for the appellee to afflrm the de- 
cree of the circuit court with 10 per cent, damages, in accordance 
with subdivision 2 of rule 30 of this court (11 C. 0. A. cxii., 47 Fed. 
xiii.), on the ground that the appeal was taken merely for delay. 
We think, however, that the case is not one which would justify an 
allowance of damages. In lieu thereof an order will be entered 
affirming the decree, and directing the mandate to issue at the ex- 
piration of 10 days. 



GULF STATES LAND & IMPROYEMENT 00. v. PARKER et aL 

(Circuit Court, & U. Louisiana. February 8, 1886.) 

No. 11,913. 

1. Taxation— Sales of Property Hem> by State. 

Under the Louisiana statute of 1888 (Act No. 80), where property ac- 
quired by the state for nonpayment of taxes is soid, not only the pur- 
chaser from the state, but also his vendee. is liabie for the taxes due on 
such property. 

2. &A.ME— ASSESSMENT OF LANDS HELD BY STATE. 

Under the said act, lands acquired and held by the state because of non- 
payment of taxes are subject to taxation, state and municipal, not only 
for one year immediately after their acquisition by the state, but for 
ail the years they are held by it. 

Complainant brought suit against défendant C. H. Parker, tax col- 
lector, to restrain the collection of taxes on certain lands acquired 
from the state by complainant's vendor at a sale under the laws of 
Louisiana of lands forfeited the state for nonpayment of taxes. The 
decree was rendered in favor of défendants, dismissing the bill (60 
Fed. 974), and thereupon application was made for a rehearing. 

E. B. Kruttschnitt, for complainant. 

Horace L. Duf our, Asst. City Atty., for défendants. 

The point raised by counsel for complainant in the argument on re- 
hearing, that the property could not be assessed wnile in the hands of the 
state, was distinctly made and disposed of adversely to this view in the Pow- 
ers Case, 45 La. Ann. 566, 12 South. 880, on which ne relies. In that case 
the state acquired the property in 1884. On page 567 (paragraph 5 of the 
syllabus of plaintiiï's brief) is contained the fôilowing: "Aîter property has 
been adjudged to the state in default of a bldder, the same shall be con- 
tinued to be assessed in the naine of the person to whom It belonged at the 
date of the sale for the space of one year thereafter only.'' Act 1882, No. 
96, § 60. In the body of the décision, the court said: "His further averment 
is that there was no warrant in law for the levy and assessment against 
said property during the years 1884 to 1892, inclusive; on the ïheory, doubt- 
less, that no taxes could lawfuliy be assessed against the property in favor 
of the state while she was invested with title thereto." See page 569. Your 
honor will observe that the assessment was, in that case, not in the naine' 
of the state as property of the state, but in the name of Cammack and Schultz; 
not for one year only, nor assessed separately for taxes from 1880 to 1891. 
In other. words, the assessment was exactly like the one in the case at bar. 
Under that state of facts the court said; "Tne remaining question is whether 
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the two tax sales of the property made to the state In December, 1884, ren- 
dered lt exempt from taxation during the perlod of tlme it was property of 
the sovereign, and consequently operated the nullity of the tax liens and mort- 
gages securing the taxes of the year 1889, 1890, 1891, not covered by the pre- 
scription urged. * * * It likewise appears to be clear that it was the defl- 
nite purpose of the législature to maKe property purchased by the state lia- 
ble to subséquent taxation, state, parish, and municipal. * * * We are 
clearly of the opinion that the law in question (i. e. Act No. 80 of 1888) is nei- 
ther unconstitutional nor illégal, and that the municipal taxes assessed against 
the property in controversy for the years 1889, 1890, and 1891 are légal, and 
the inscription thereof in the book of mortgages is légal and valid." The court 
went on to say that under section 6 of Act No. 80 of 1888, Ory, as "purchaser 
of the property charged with the payment of municipal taxes that were as- 
sessed subsequently to the adjudication to the state, voluntarily assumed re- 
sponsibility for their payment, but that his vendee, having made no assumption, 
was not responsible, and therefore was entitled to hâve the inscriptions erased." 
The points decided in the Powers Case were the following: (1) That the gên- 
erai assembly mây eonstitutionally provide for property adjudicated to the 
state being subjected to municipal taxation during the whole time of lier pro- 
prietorship. (2) That the state, being the owner of property, can sell the 
same, flx the price, and impose such conditions upon purchasers as she deems 
fit and proper. (3) That the terms of Act No. 80 of 1888 charge the purchasers 
from the state with full knowledge that the taxes assessed are assumed as 
part of the purchase priée, and this assumption is a condition of the sale. 
This places the act of 1888 on exactly the same footing as Act No. 82 of 
1884 as interpreted in the Martinez Case, 42 La. Ann. 678, 7 South. 796. (4) 
That, though Ory had not paid the purchase price he had assumed and with 
which the property was charged, he could transfer the property to a third 
person, who could hâve the tax privilèges erased, and urge reasons and dé- 
fenses of which Ory could not hâve availed himself . This was in conflict with 
the positive déclaration in the Martinez Case that, where an assumption of 
taxes formed part of the purchase price, no title could pass until payment of 
such price. The présent contention of the city is that every point above set 
forth in the Powers Case is still the law, except the last, which bas, after 
full considération, been overruled in Remick v. Lang (La.) 17 South. 461, in 
which the court said: "The manifest purpose of the act (No. 82 of 1884) was 
to enable the state, by selling property it held for unpaid taxes, to realize 
those taxes. * * * True, the language of the act is, 'he shall assume and 
promise to pay,' but this cannot be deemed to mean that the state shall bave 
some kind of remedy or mère claim or lien for taxes. * * * If this mère 
assumption be accepted as the meaning of this act of 1884, the act perishes 
under the construction, as far as respects the manifest objects of the législa- 
tion; that is, to realize the taxes due. Under the construction contended for, 
the act doubtless is a boon to tax-sale purchasers, but there its benefit ceases. 
* * * It was in View of the object of this act of 1884 to enable the state 
to realize its unpaid taxes, and in full view of the resuit so well illustrated 
in this case, of a construction which in effect gives up the taxes of the state, 
that led to the interprétation of the act of 1884 announced in our previous 
opinion. To that conclusion we adhère. It means that when the state sells 
property under the act of 1884 it is to getthe taxes to realize which the act 
was passed, and, unless that payment is made. no title passes. This interpréta- 
tion gives to the act potency to realize from the state cash for its unpaid 
taxes, instead of mère assumptions of tax-sale purchasers. This interpréta- 
tion also dénies that the purchaser at the tax sale can defeat the payment of 
the taxes required to be paid under the act of 1884 by the simple expédient 
of transferring 'the property. The act is notice to ail of the requisite to- 
pass title under it. In our opinion, the tax title is of no ■ validity." Your 
honor will observe that the suprême court, in reaching this conclusion, had 
the Powers Case before them, as it is cited as authority in the briefs (page 
918, 47 La. Ann.), and was referred to by Justice Watkins, the organ of the 
court in the Powers Case, in his concurring opinion in Remick v. Lang, as 
follows: "I place my concurrence in the decree in this case on the ground 
that the purchaser under Act No. 82 of ; 1884 failed to pay the taxes that 
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were assessed on the property slnce 1880, * * * and which taxes ne had 
assumed as part of the purchase price. This is the exact Import of our 
opinion in Martinez v. State Tax Collectors, 42 La. Ann, 677, 7 South. 796. 
It was affirmed in State v. Recorder of Mortgages (La.) 12 South. 880." 
It is perfectly clear from the above that the purpose of the court was to 
restore the jurisprudence to the position it occupied under the Martinez 
Case and before the Powers Case, and to nnally déclare that, where the 
taxes are part of the purchase price, no title can pass to the purchaser from 
the state untll they are paid; and that he cannot defeat the tax claim by trans- 
ferring the property to a third person. In other words, no one can give a 
better title than he had; having none, he can transfer none. 

It has been sought by learned counsel for complainant to exclude the aet 
of 1888 from the ruling in Remick v. Lang, because the case had référence 
to Act No. 82 of 1884. The attempt was ingenious, but it was a distinc- 
tion without a différence. The two statutes were passed in pursuance of the 
same policy,— for the purpose of preserving and colleeting taxes due to the 
state and city. The former related to property adjudicated to the state for 
taxes anterior to 1879, the latter to property adjudicated to the state for 
taxes since 1880. Both hâve been judicially decreed to fasten on the pur- 
chaser an assumption of payment of taxes as part of the purchase price in 
the Martinez and Powers Cases, respectively. The act of 1888 is even stronger 
in its Intention to préserve the taxes, for it goes beyond the imposition of an 
assumption on the part of the purchaser, as in the act of 1884, and in its 
sections 5 and 6 charges the property itself with the taxes forming part of 
the purchase price, and makes the sale subject to thelr payment. It is diffi- 
cult, therefore, to perceive why the reasoning and conclusion in Remick v. 
Lang as to the intention and object of the act of 1884 should not apply with 
equal, nay, with greater, force to the act of 1888. 

The plea of prescription of the tax privilèges urged by complainant cannot 
avail. As was said in Case of Martinez: "There is no ground for the plea of 
prescription; the plaintiff assumed the taxes due on the property. They 
were part of the purchase price." The city tax being imprescriptible, the 
complainant and his property would, under this view, be liable for ail unpaid 
' city taxes. The same case is authority against complainant's right to ques- 
tion the validity of the assessment made while the property was in the hands 
of the vendor, the state. On page 680, 42 La. Ann., and page 796, 7 South., 
it was said: "The plaintiff is estopped from contesting the validity of the 
assessments. He assumed the payment of the taxes in the name of the per- 
son to whom the property was assessed. He purchased under thèse assess- 
ments. He cannot claim to be the owner of the property and repudiate the 
title under which he claims." Référence is again made to the cases consid- 
ered by your honor in y our opinion in 60 Ped. 974, and also particularly to 
Reinach v. Duplantier, 46 La. Ann. 151, 15 South. 13. 

For further answer to the contention that the law directs the assessment 
for one year only in the name of the owner, we submit the following: The 
sale of the property to the state in the Powers Case was made under the 
provisions of Act No. 9(5 of 1882, the same act as the one under which some 
of the property in the case at bar was adjudicated to the state. Under the 
provisions of section 60 of that act, the property "shall continue to be assessed 
in the name of the person to whom it belonged at the date of the sale untU 
the lapse of one year from the date of recording the act of sale tq the state." 
The act does not say that it shall not be assessed for more than one year in 
the name of the owner, but that it shall be for at least that time; the évident 
purpose of the enactment being that the name of the owner of record should 
remain on the rolls until the constitutional and légal delay for rédemption 
had expired. There can certainly be deduced from the text of the law no 
prohibition against the state assessing the property as it deemed proper after 
the direction of the statute as to one year had been obeyed. It was with 
those lights before it that the suprême court decided in the Powers Case, 
in the language already cited, that the property could be legally and con- 
stitutionally assessed while in the hands of the state, and that such assess- 
ment warranted a tax for which purchaser and property were liable as part 
of the purchase price. The court then proceeded to maintain the validity of 
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the taxes and tax privilèges for 1889, 1890, 1891, ail made long after one year 
from the date of the adjudication of the property to the state. The analogy 
with the instant case 1s absolutely complète and convincing. The provisions 
of Act No. 98 of 1886, § 62, are identical with those of section 60 of Act No. 
96 of 1882 on the same subject-matter, and under which sales to the state 
were made of sonie of the property in controversy herein. Both the act of 
1882 (section 89) and that of 1886 (section 94) contain the following clause: 
"That no sale of property for the taxes of the year immediately past due, 
shall in any manner afïect, invalidate or extinguish the claims of the state 
of any numicipality or parish for the taxes due on said property, for any 
previous year or years, either before or since the adoption of the constitution." 
It must be remembered in this connection that the deeds in this record from 
the state to the purchaser déclare that the property shall be free of ail in- 
cumbrances "except ail unpaid municipal taxes, and ail state, parish, and 
municipal taxes whlch hâve become due and exigible subséquent to the ad- 
judication to the state." 

PARLANGE, District Judge. Two points were raised by com- 
plainant's counsel during the argument of this matter, viz. : (1) That, 
under the Powers Case, 45 La. Ann. 572, 12 South. 880, when the state 
acquires property because of nonpayment of taxes, and subsequently 
sells the property, the purchaser from the state is liable for the taxes 
he assumes when he purchases, but the vendee of the purchaser from 
the state is not liable for such taxes, and takes the property free from 
the same; (2) that after the state has acquired the property of a delin- 
quent taxpayer, no valid assessment of the same can be made while it 
belongs to the state, except only for one year immediately after the 
acquisition by the state. Both points must be decided against the 
complainant. See Reinach v. Duplantier, 46 La. Ann. 152, 15 South. 
13, and Remick v. Lang, 47 La. Ann. 915, 17 South. 461, both of which 
were decided after I passed upon the présent case (60 Fed. 974). The 
point as to assessment after acquisition by the state was passed upon 
in the Powers Case and also in Reinach v. Duplantier. The law is 
clearly stated in the brief of the assistant city attorney. The appli- 
cation for a rehearing is refused. 



STUART v. HAYDEN et al. 

(Circuit Court of Appeals, Eighth Circuit December 30, 1895.) 

No. 666. 

1. National Banks — Theib Stock Subsckiptions and Capital a Trust 
Estatb. 

The capital, the unpaid subscriptions to the capital stock, and the liability 
of the holders of the pald-up stock to pay an additional amount equal to 
the par value of thelr stock under section 5151, Rev. St., constitute a trust 
estate sacredly pledged for the security of the creditors of a national bank- 
ing association. 

S. Same— Diversion op Their Assbts. 

The willful destruction or diminution of any part of this trust estate, or 
the diversion of the proceeds of any of it from the creditors of the bank, is 
a fraud upon thèse creditors, and subjects its perpetrator to a suit by them 
or their légal représentative for proper relief. 
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8. Same— Frauduleitt Transfer of Stock Voidable if Injurious to Cred- 
itors. 

A shareholder of a national banking association, who, for the purpose ol 
escaping his individual liability, transfers his shares in a failing bank to 
one who, for any reason, is unable to respond as promptly and effectually 
as he was to the liability their ownership imposes, commits a fraud upon 
the creditors of the bank, renders his transfer voidable at their élection, 
and leaves himself subject to the individual liability imposed by the owner- 
ship of the stock if the creditors elect to pursue him. 

4. Samb— Receiver Proper Party to Enforce Liability of a Fraud ulent 
Transferror of Stock. 

The receiver of a national bank is the proper party to maintain a suit 
on behalf of Its creditors to set aside a f raudulent transfer of stock by one 
of its stockholders and to enforce his individual liability. 

6. Practice — The Chancellor's Finding of Fact Presumptively Correct. 
When the court has considered conflicting évidence, and made its finding 
and decree thereon, they must be taken to be presumptively correct; and 
unless an obvious error has intervened in the application of the law, or 
some serious or important mistake has been made in the considération of 
the évidence, the decree should be permitted to stand. 

6. Facts Considered. 

The facts in this case considered, and the finding of the court that the 
stockholder Stuart had transferred his stock for the purpose of escaping 
individual liability, to the damage of the creditors, sustained. 

7. Practice— Cross Bill. 

A cross bill Is brought either to aid in the défense of the original suit or to 
obtain a complète détermination of the controversies between the original 
complainant and the cross complainant over the subject-matter of the 
original bill. If its purpose is other than this it is not a cross bill. A cross 
bill may not interpose new controversies between codefendants to the 
original bill, the décision of which is unnecessary to a complète détermina- 
tion of the controversies between the complainant and the défendants over 
the subject-matter of the original bill. If it does so, it becomes an original 
bill, and must be dismissed, because there cannot be two original bills in 
the same case. 

8. National Banks — Fraudulent Transfer of Stock Voidable, not Void. 

A transfer of stock by the stockholders of a national bank for the double 
purpose of escaping individual liability and defrauding the purchaser is 
valid until disaffirmed, not void until afflrmed; and it may be afBrmed by 
the transférée and disaffirmed by the creditors of the bank, or vice versa. 

9. Same— Fraud upon Vendée Immaterial in Receiver' s Suit. 

The transférées of such stock, who are parties défendant to a suit by a 
receiver of the national bank to enforce the individual liability against the 
transferror on the ground that he transferred the stock to escape it, cannot 
by a supposed cross bill inject into such a suit the litigation of the question 
whether or not the vendor deceived and defrauded them by the transfer. 

10. Rescission of Contraot — Rétention of Purchased Property Fatal. 

Silence, delay, vacillation, acquiescence, or the rétention and use of any 
of the fruits of a f raudulent sale or trade that are capable of restoration, for 
any considérable length of tlme after the discovery of the fraud, are fatal 
to the right to rescind the same. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

On December 23, 1892, the Capital National Bank of Lincoln, Neb., was, 
and for eight years theretofore had been, a national banking association incor- 
porated and doing business as such under the acte of congress relative to 
national banks. It had a nominal capital of $300,000. On January 23, 1893, 
this banking association failed, and in March of that year Kent K. Hayden, 
one of the appellees, was appointed receiver of this bank by the comptroller 
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of the currency of the United States. When the bank failed in January, 1893, 
its assets were about $900,000 and its liabilities over $1,400,000. From the 
year 1ÊÎ85 until its failure it had frequently suffered, beavy losses. During 
this time it had accumula ted worthless paper to the amount of more tbau 
$300,000, and more than $50,000 of its capital had been tied up in real estate. 
The appellees Augustus T. Gruetter and Charles F. Joers were copartners 
engagea in the furniture business at Lincoln, in the state of Nebraska, under 
the firm name of Gruetter & Joers. ïhey owned a building in Lincoln and 
the ground on which it stood, which they traded to the appellant, Ambrose 
P. S. Stuart, for $67,500, on December 23, 1892. The appellant, Stuart, had 
been a stockholder and director of this banking association for many years, 
and was on December 23, 1892, the chairman of the finance committee of its 
board of directors. On that day he bought of Gruetter & Joers their building 
and the land on which it stood for the sum of $67,500, and paid for it by 
assuming a mortgage of $30,000 thereon, by transferring to them 150 shares 
of the stock of this bank of the par value of $15,000, for the agreed price of 
$18,000, and by giving them about $19,500 in cash. On June 10, 1893, the 
comptroller of the currency of the United States f ound that, in order to pay 
the debts of this banking association, it was necessary to enforce the individ- 
ual liability of its stockholders under section 5151 of the Revised Statutes, 
and thereupon he made an assessment upon the shareholders of the bank of 
an amount equal to the par value of the stock held by them respectively, and 
directed the receiver, Hayden, to enforce this liability by suit if necessary. 
The receiver thereupon exhibited his bill in the court below against the ap? 
pellant, Stuart, in which he alléger! that the transfer of his stock on Decem- 
ber 23, 1892, was made with a knowledge of the failing condition and insol- 
vency of the bank, for the purpose of defraûding its depositors and creditors, 
and of escaping from the liability imposed upon him by section 5151 of the 
Kevised Statutes; that the transférées, Gruetter & Joers, were irresponsible, 
and unable to discharge the liability imposed by the ownership of the stock; 
and he prayed that the transfer might be held void as to the creditors and 
depositors of the bank and the receiver, and that the latter might reco ver of 
the appellant, Stuart, the $15,000 assessed upon this stock. Stuart interposed 
a demurrer, on the ground, among others, that Gruetter & Joers were not 
made parties to the bill. This demurrer was sustained, with leave to amend, 
and an amended bill was filed in which Gruetter & Joers were made parties 
to the suit, and substantially the same allégations as in the original bill were 
reiterated. Stuart answered this bill, admitted the trade of the stock for the 
real estate, but denied that this trade was made for the purpose of defraûding 
the creditors or depositors of the bank, or for the purpose of escaping his 
individual liability. The défendants, Gruetter & Joers, answered. Their an- 
swer was, in effect, an admission of the averments of the bill. After this 
answer had been filed, they^ prayed and obtained permission to file a cross bill. 
In their cross bill they allèged, in substance, that they were induced to make 
this trade by the false représentations of the value of the stock and the 
financial condition of the bank made to them by the appellant, Stuart, and 
they prayed that the transfer and assignment of the stock might be wholly 
canceled and set aside by decree of the court, that they might be released 
from any liability by reason thereof, and that Stuart might be adjudged to 
make a full restitution to them of the sum of $18,000 pâid by them to him for 
the purchase of said stock by the conveyance of their block; but they did not 
tender or offer to restore to him the $19,500 in cash which they had received 
as a part of the purchase price of the block, or to cause him to be released 
from his obligation to pay the mortgage of $30,000, which was secured thereon. 
The appellant, Stuart, demurred to this cross bill on the grounds, among 
others, that the bill did not state such a case as in any manner constituted a 
défense to the original bill, or a ground for any relief against the complainant 
in that bill, and that it attempted to litigate an mdependent matter between 
the respondents to the original bill without interposing this matter as a défense 
to the original bill, and without in any way Connecting the subject-matter of 
the cross bill with the matter set forth in the original bill. The court over- 
ruled this demurrer, testimony was taken, and, after final hearing, the court 
entered a decree — First, that the transfer of the 150 shares of stock from the 
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appellant, Stuart, to the appellees, Gruetter & Joers, was vold as against the 
receiver, Kent K. Hayden, and that Stuart snould pay to the receiver the full 
amount of the assessment upon that stock, together with interest thereon at 
7 per cent, per annuni from the lOth day of July, A. D. 1893; and, second, 
that the transfer of said stock was void as against the appellees Gruetter 
& Joers; that it should be set aside, canceled, and held for naught; that 
the stock should be reinstated upon the books of the Capital National Bank 
in the name of Stuart, and that said Stuart should pay to the appellees, Gruet- 
ter & Joers, $18,000 with interest at 7 per cent, from the 3d day of January, 
1893. Stuart appealed to this court from this decree. 

C. C. Flansburg, for appellant. 

G. M. Lambertson (F. M. Hall, Amasa Cobb, and A. E. Harvey, with 
him on the brief), for appellee Hayden, receiver. 
John H. Ames, for appellees Gruetter & Joers. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court- 

The capital, the unpaid subscriptions to the capital stock, and the 
liability of the holders of stock that is paid for to pay an additional 
amount equal to the par value of their stock under section 5151, Bev. 
St., are ail parts of a trust estate sacredly pledged for the security 
of the creditors of a national banking association organized under 
the national banking acts. The willf ul destruction or diminution of 
any part of this trust estate, or the diversion of the proceeds of any 
of it from the creditors of the bank, is a f raud upon thèse creditors, 
and subjects its perpetrator to a suit by them or their légal repré- 
sentative for proper relief. Hayden v. Thompson (decided at the 
présent term) 17 C. C. A. 592, 71 Fed. 60, and cases cited; Peters v. 
Bain, 133 U. S. 670, 690, 10 Sup. Ct. 354. A shareholder of a national 
banking association, who, for the purpose of escaping his individual 
liability under section 5151 of the Bevised Statutes, transfers his 
shares in a failing bank, to one who, for any reason, is unable to re- 
spond as promptly and effectually as he was, to the liability their 
ownership imposes, commits a fraud upon the creditors of the bank, 
renders his transfer voidable at their élection, and leaves himself 
subject to the individual liability imposed by the ownership of the 
stock if the creditors elect to pursue him. Bank v. Case, 99 U. S. 
628, 630, 632; Peters v. Bain, supra; Bowden v. Johnson, 107 TJ. S. 
251, 261, 2 Sup. Ct. 246; Cook, Stock, Stockh. & Corp. Law, § 265; John- 
son v. Laflin, 5 Dill. 65, 86, Fed. Cas. No. 7,393; Davis v. Stevens, Fed. 
Cas. No. 3,653; Nathan v. Whitlock, 9 Paige, 152; McClaren v. Fran- 
ciscus, 43 Mo. 452; Marcy v. Clark, 17 Mass. 329. After this bank 
had failed, and this receiver had been appointed, he was the proper 
party to, and the only party who could, maintain a suit on behalf of 
the creditors of this bank to set aside the fraudulent transfer re- 
ferred to in the bill, and to enforce the individual liability of Stuart. 
Hayden v. Thompson, supra; Bailey v. Mosher, 11 C. C. A. 304, 63 
Fed. 488, 491; Bank v. Colby, 21 Wall. 609; Hornor v. Henning, 93 
U. S. 228; Stephens v. Overstoltz, 43 Fed. 771; Bank v. Peters, 44 
Fed. 13. Thèse propositions are too well settled to warrant more 
extended notice than their statement. By them the right of the re- 
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ceiver, Hayden, to enforce the individual liability, under section 5151, 
against the appellant, Stuart, must be governed. 

In order to détermine wb.etb.er or not this receiver was entitled to 
enforce this liability, the court below was required to answer two 
questions, and two questions only. Theywere: (1) Did Stuart make 
this transfer of his stock to Gruetter & Joers on December 23, 1892, 
with knowledge, or with such notice as would, if pursued with rea- 
sonable diligence, hâve given him knowledge, that the bank was in- 
solvent, or its failure impending, and for the purpose of escaping from 
his individual liability on the stock? And (2) did the transfer cause 
any damage to the creditors of the bank? The trial court, after con- 
sidering the évidence submitted, answered both thèse questions in the 
affirmative, and the only question remaining for us to consider upon 
this branch of the case is whether there was sufflcient testimony to 
fairly warrant thèse conclusions. 

The record discloses thèse facts: The appellant, Stuart, was on 
December 23, 1892, and had been for many years, a stockholder, a 
director, and a member of the finance committee of the board of 
directors of this bank. He was in almost daily attendance at the 
bank's office, and he occasiohally examined some of its bills receiv- 
able. He owned 150 shares of its stock of the par value of f 15,000, 
and he had $10,300 on deposit in its vaults. He was an intelligent, 
educated gentleman, a retired professor of chemistry, who had been 
devoting his time and attention to loaning money and acting as a 
director of a bank. The bank had a nominal capital of |300,000, 
and for six years it had constantly paid semi-annual dividends on 
its stock. It had had many losses, and heavy ones, but prior to Feb- 
ruary 2, 1892, no bad debts had been charged off, and on that day 
only $21,402.46 was charged off on account of bad debts, while onlv 
$30,000 of a surplus of about $34,000 was also stricken off. At the 
time the transfer of this stock was made in December, 1892, the 
bank had about $70,000 of overdue paper, and its books showed that 
it held about $100,000 of overdue paper that it did not hâve at ail. 
When the bank failed on January 23, 1893, one month after this 
transfer, its total assets were about $900,000 and its total liabilities 
were $1,463,016.17. $660,600 of thèse assets were bills receivable. 
Of thèse, bills to the amount of $68,596.82 were good, bills to the 
amount of $141,393.27 were doubtful, and bills to the amount of $319,- 
611.90 were worthless. The bank had met with early, fréquent, and 
disastrous losses. It had lost $20,300 by the failure of Donnell, 
Lawson & Simpson in 1885. Stuart was aware of this failure, and 
knew that there was a loss by it, but did not know the amount of the 
loss, and did not examine the books to learn how heavy it was. It 
had lost $14,000 by the failure of the Sherman County Banking Com- 
pany. Stuart knew that there was such a loss, but did not know its 
amount. It held defaulted paper to the amount of $40,000 or $50,- 
000, which resulted from the failure of a banker named Small, at 
Edgar, Neb., about 1886. Stuart knew that this loss had been 
made, but did not know its amount, and had been told by some of 
the officers of the bank that the latter had obtained real estate 
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enough to nearly even it up. The bank held bogus and worthless 
paper of the Western Manufacturing Company, signed by "E. Hurl- 
but, Jr., Manager," to the amount of about $125,000, when it failed, in 
January, 1893. Two or three months before the transfer of this 
stock, the appellant, in the discharge of his duties as a member of 
the board of directors, and as chairman of its finance committee, had 
examined the bills receivable of the bank, but he could not remember 
whether there was then as much as $100,000 of this paper in the 
bank, or whether or not there was any of it in the bank. One wit- 
ness testified that at the time Stuart was negotiating for the purchase 
of the block from Gruetter & Joers, he told him that the price of the 
block in the trade was to be $67,500, and that he would trade in his 
bank stock, if he traded at ail. In answer to the remark of the 
witness that $67,500 was an exorbitant price, and that he would 
rather hâve the bank stock, that he thought it better and saf er, Stuart 
replied, "Well, we hâve to take some risk," and said that he did not 
like the way the offlcers of the bank were doing business, that he 
did not like the style, that a large share of the bank's capital was 
tied up in real estate, and that there was no prospect of dividends, 
and he preferred to do his own bmines3 and manage his own affairs. 
Another witness testified that on the morning that the bank failed, 
in January, 1893, he told her that he had not liked the management 
of the bank, and had felt anxious about it for a long time; that he 
did not like the manager's going into the Western Manufacturing 
Company business, and the stave business in Arkansas; that from 
that they went into the skating-rink business; and that when they 
went into the baseball business he told them that they must stop, and 
do a banking business. This witness further testified that Stuart 
then told her that the capital of the bank was impaired, and that he 
had known for quite a while that they had some bad debts, such as 
very poor paper, there, amounting to about $136,000. When the 
appellant was interrogated regarding thèse conversations, his answer 
was substantially the same as that which he gave to the questions 
relative to his knowledge of the flnancial affairs of the bank, — that 
he did not remember what was said, although he remembered the f act 
that he had had the conversations. This, then, is the record: A 
national bank which has a nominal capital of $300,000 has made such 
losses that its assets are worth but $900,000 while its debts are more 
than $1,400,000. It has $660,600 of bills receivable, over $300,000 of 
which are worthless. A director of several years standing, the 
chairman of the finance committee of its board of directors, whose 
business it is to examine and know the value of its assets and the 
amount of its liabilities, who did examine its bills receivable two or 
three months before this transfer, who knew that the bank had made 
heavy losses, but did not know and did not examine the books to learn 
how heavy, ïvho disliked the management, and had long been anxious 
about it, who knew that there was no prospect of the bank's paying 
more dividends, that its capital was impaired, and that its managers 
had been in the stave business, the skating-rink business, and the 
baseball business, against his protest, that a large portion of its 
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capital was tied up in real estate, and that it had $136,000 of very 
poor paper, — transferred hia stock at a premium of 20 per cent., and 
drew $10,300 in money that he had on deposit in the vaults of this 
bank to pay it to third parties in a trade for a building subject to a 
mortgage of $30,000, only 30 days before the bank disastrously failed. 
Upon this record the court below found that the transfer was made 
for the purpose of escaping the individual liability imposed by the 
ownership of the stock, notwithstanding the fact that the appellant 
himself testified that he had no such intention, that he supposed that 
the bank was solvent, and notwithstanding the fact that the proof 
was uncontradicted that the trade was proposed and sought, not by 
him, but by Gruetter & Joers. 

When the court has considered conflicting évidence, and made 
its finding and decree thereon, they must be taken to be presump- 
tively correct; and unless an obvious error has interyened in the 
application of the law, or some serious or important mistake has 
been made in the considération of the évidence, the decree should 
be permitted to stand. Warren v. Burt, 12 U. S. App. 591, 600, 7 
C. C. A. 105, 110, 58 Fed. 101, 106; Paxson v. Brown, 27 U. S. App. 
49, 62, 10 C. C. A. 135, 144, 61 Fed. 874, 883; Kimberly v. Arms, 
129 U. S. 512, 9 Sup. Ct. 355; Evans v. Bank, 141 U. S. 107, 11 Sup. 
Ct. 885; Furrer v. Ferris, 145 U. S. 132, 134, 12 Sup. Ct. 821. After 
a careful examination of this évidence, we are unwilling to hold 
that the trial court committed any mistake in the considération of 
the, évidence applicable to the question under considération, or in 
the conclusion which it deduced therefrom. On the other hand, 
the facts and circumstances in évidence, in our opinion, well war- 
rantée! the answer to this question given by the court below, and 
would hâve led us to the same conclusion upon a trial de novo. 

The second issue determined by the court below was whether or 
not the transfer of the stock caused any damage to the creditors 
of the bank. It is insisted by counsel for appellant, Stuart, that 
there could be no f raud upon the creditors of the bank unless the 
transfer was made to parties who were insolvent before the trans- 
fer was made; but this position is untenable. Suppose that Stu- 
art had transferred hia stock for $18,000 to one who owed no debts, 
and who was worth exactly $18,000, and the latter had paid him 
that amount for the stock, the resuit would hâve been that, al- 
though the transférée was pérfectly solvent before the transfer was 
made, he would hâve been utterly insolvent after it was effected, 
and unable to pay a dollar upon the individual liability of $15,000 
which the ownership of the stock imposed. The creditors would 
hâve sustained the same damage as if the transfer had been made 
to one who was insolvent before he received it, and consequently 
the fraud upon them would hâve been the same in character and 
the same in effect The question was not, therefore, whether the 
transférées were solvent or insolvent at the time of the transfer, but 
whether or not the individual liability of the transférées was as 
valuable as was that of the transferror. If it was not, the creditors 
were damaged and the fraud was actionable. The évidence leaves 
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this question without doubt. Stuart was solvent, and amply able 
to pay the $15,000 in full, and at once. Gruetter & Joers were sol- 
vent before, but insolvent and unable to pay the liability after, the 
transfer. They paid to Stuart |18,000 of their property for his 
stock, which was worth nothing, and which imposed upon them a 
liability of $15,000. The opération decreased their assets $18,000 
and increased their liabilities $15,000. It diminished the net value 
of their estate $33,000. This made them insolvent, and rendered 
them unable to pay their individual liability on the stock in full. 
There was no error, therefore, in the answer given by the court 
to the second question; and that part of the decree which ad- 
judged that the transfer of this stock was fraudulent and voidable 
as to the creditors of the bank and the receiver who représenta 
them, and that the receiver was entitled to recover of the appel- 
lant the $15,000 assessed upon this stock by the comptroller of 
the currency, was right. 

But were the appellees Gruetter & Joers entitled to a decree 
in this suit against their codefendant, Stuart, for the avoidance 
of the transfer of the stock and the recovery of its estimated value 
in the trade for the real estate, on the grounds set forth in the 
paper which they style a "cross bill"? Before entering upon the 
discussion of this* question, let us, if possible, get a clear concep- 
tion of the character of this transfer, and the relation to it of the 
parties represented in this suit. The creditors of the bank and 
their représentative, the receiver, assert that this transfer was 
made by Stuart to escape his individual liability upon the stock; 
that they were damaged by the transfer; and that, therefore, it 
should be avoided as to them; and we hâve so held. But thèse 
facts furnish no ground for setting aside the transfer as to the 
transférées Gruetter & Joers. They allège in their bill, however, 
that they were induced to purchase and accept the transfer of 
the stock by fraudulent misrepresentations as to its value, and 
as to the financial condition of the bank which Stuart made to 
them, and that on that ground the transfer should be set aside as 
to them. But thèse allégations, if well founded, would not au- 
thorize any court to set aside the transfer at the suit of the cred- 
itors or of the receiver. Such a transfer of stock may be valid 
as to the creditors and receiver and voidable as to the trans- 
férées (Florida Land & Imp. Co. v. Merrill, 2 C. C. A. 629, 52 Fed. 
77, 81), and it may be valid as to the transférées and voidable as to 
the creditors and the receiver (Bowden v. Johnson, 107 U. S. 251, 261, 
2 Sup. Ct. 246). Again, when this transfer had been completed and re- 
corded in the books of the bank, it was not void as to any one. It was 
merely voidable at the élection of those whom it defrauded. It was 
valid until disaffirmed, not void until affirmed. Oakes v. Turnquand, 
L. K, 2 H. L. 325, 344; Mining Co. v. Smith, L. R. 4 H. L. 64; TJpton v. 
Englehart, Fed. Cas. No. 16,800. Each one of those defrauded by this 
transfer, upon his discovery of the fraud, had the right to disaffirm 
this transaction, but silence or acquiescence affirmed it. It fol- 
lows that some of those defrauded might affirm, while others 
might repudiate it. The transfer, then, was valid as to ail the 
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parties to this suit until each disaffirmed it. The receiver dis- 
affirmed it, and ûled his bill to avoid it as to himself, and to col- 
lect of Stuart the assessment upon the stock transferred, on the 
ground that he had transferred it to escape his individual lia- 
bility, to the damage of the creditors of the bank. Stuart, by his 
answer, denied the material allégations of this bill. Gruetter & 
Joers answered that the allégations of the bill were true, and 
consented that the relief for which it prayed should be granted. 
The question recurs: Were they, after they had made this answer, 
entitled, upon filing a pleading in this suit which alleged that 
the transfer of the stock was voidable as to them, because they 
were induced to trade for it by the fraudulent misrepresentations 
of Stuart, to a decree that the transfer should be set aside as to 
them, that they were not liable for the assessment on the stock, 
and that they should recover of Stuart the amount which the 
stock was estimated to be worth in the trade? A cross bill is 
brought either to aid in the défense of the original suit or to 
obtain a complète détermination of the controversies between the 
original complainant and the cross complainant over the sub- 
ject-matter of the original bill. If its purpose is différent from 
this, it is not a cross bill, although it may hâve a connection with 
the gênerai subject of the original bill. It may not interpose 
new controversies between codefendants to the original bill, the 
décision of which is unnecessary to a complète détermination 
of the controversies between the complainant and the défendants 
over the subject-matter of the original bill. If it does so, it 
becomes an original bill, and must be dismissed, because there 
cannot be two original bills in the same case. Story, Eq. PI. § 
389; Cross v. De Valle, 1 Wall. 1, 14; Ayres v. Carver, 17 How. 
591; Kubber Co. v. Goodyear, 9 Wall. 807, 809; Stonemetz Print- 
ers' Mach. Co. v. Brown Folding-Mach. Co., 46 Ped. 851; Pidelity 
Trust & Safety Vault Co. v. Mobile St. Ey. Co., 53 Fed. 850, 852; 
McMullen v. Ritchie, 57 Ped. 104. Tested by thèse rules, the plead- 
ing filed by Gruetter & Joers was not a cross bill. It was not 
brought in aid of their défense to the original suit, for they had 
none. They confessed the allégations of the original bill. It was 
not necessary, in order to obtain a complète détermination of the 
controversies between the complainant and the défendants in the 
original suit over the subject-matter of the original bill, — the lia- 
bility for the assessment on this stock, — for those issues must nec- 
essarily be completely disposed of by the décision of that suit. If, 
as the receiver claimed it should be, the transfer of the stock was 
avoided as to him by the decree in that suit, that would discharge 
Gruetter & Joers from ail liability for the assessment upon the 
stock, for the transfer could not be void as to the receiver and 
impose a liability upon Stuart, and valid as to the receiver and 
impose one upon Stuart's transférées at the same time. This 
pleading of Gruetter & Joers attempted to bring into this suit a 
new and independent controversy between the codefendants in 
the original suit, the décision of which depended upon facts not 
material to the issues between the complainant and any of the 
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défendants, while the décision of the latter issues depended upon 
facts not essential to the détermination of the new controversy 
between the codefendants winch this pleading sought to import. 
It contained none of the essentials of a cross bill and every char- 
acteristic of an original bill, except the statement of a cause of 
action, and that exception did not aid its sufficiency as a cross bill. 
The demurrer to it should hâve been sustained. 

There is another reason why this supposed cross bill should be 
dismissed. Gruetter & Joers neither pleaded nor proved in this 
case a state of facts which would entitle them in any court to the 
rescission of the transfer of the stock and the recovery of its 
purchase price, which they asked in this pleading and obtained by 
this decree. They obtained this stock by this trade. They ex- 
changed with Stuart a single pièce of real estate in the city of 
Lincoln, which they owned, for this stock, f 19,500 in cash and the 
agreement of Stuart to pay a mortgage of $30,000 which they owed. 
They hâve sought in this suit, and the court below has granted to 
them by this decree, a rescission of the transfer of the stock, and 
its reinstatement upon the books of the bank in the name of Stuart, 
and a recovery froin him of $18,000, the value at which the parties 
estimated the stock in the trade, with interest, while they still 
retained the $19,500 in cash and the agreement of Stuart to pay 
the mortgage of $30,000, and he retains the real estate. This part 
of this decree is a perfect non sequitur. Conceding that Gruet- 
ter & Joers were induced to make this trade by the fraudulent 
misstatements of Stuart, they could not rescind it in the part 
which was burdensome and affirm it in the part which was béné- 
ficiai to them. They could not rescind it as to the stock and 
affirm it as to the cash. They must either rescind or affirm it 
altogether. One who is induced to make a sale or trade by the 
deceit of his vendee has a choice of two remédies upon his dis- 
covery of the fraud: He may affirm the contract, and sue for his 
damages; or he may rescind it, and sue for the property he has 
sold. The former remedy counts upon and affirms the validity 
of the transaction; the latter répudiâtes the transaction, and 
counts upon its invalidity. The two remédies are utterly incon- 
sistent, and the choice of one rejects the other, because a sale can- 
not be valid and void at the same time. Now, the supposed cross 
bill of Gruetter & Joers, and the proof in this record, show that 
they elected to affirm, and did affirm, the contract, and sue for 
damages for the deceit; and thèse facts conclusively estop them 
from obtaining any relief on the ground of rescission. The sale 
or exchange was valid until disaffirmed. Upon the discovery of 
the fraud they could not, if they would, avoid an immédiate choice 
of an affirmance or a répudiation of the trade. If one who ïs in- 
duced to make a trade or sale by fraud would rescind it, he must 
immediately, upon his discovery of the fraud, announce his inten- 
tion so to do, and return ail the considération he has received, 
to the end that the parties may be put in statu quo before sub- 
séquent transactions hâve made such action impossible. Silence, 
delay, vacillation, acquiescence, or the rétention and use of any of 
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the fruits of the sale or trade that are capable of restoration, for 
any considérable length of time after the discovery of the fraud, 
constitute a complète and irrévocable ratification of the transac- 
tion. Rugan v. Sabin, 10 U. S. App. 519, 531, 3 G. 0. A. 578, 580, 
53 Fed. 415, 418; Kinne v. Webb, 12 U. S. App. 137, 144, 4 C. C. 
A. 170, 174, 54 Fed. 34, 38; Scheftel v. Hays, 19 U. S. App. 220, 
226, 7 C. C. A. 308, 312, 58 Fed. 457, 460; McLean v. Clapp, 141 
U. S. 429, 12 Sup. Ct. 29; Grymes v. Sanders, 93 U. S. 55, 62. The 
supposed cross bill utterly fails to state a case for rescission, be- 
cause it does not show that Gruetter & Joers ever returned to 
Stuart the |19,500 in cash which they received from this trade, 
or that they ever released Stuart from his agreement to pay the 
mortgage of $30,000 upon the property they conveyed. They could 
not rescind this trade, and recover back that which they gave in 
exchange, or any part of it, while they retained at least $49,500 
in value that they had received from it. The proof, if it were pos- 
sible, is more fatal to them than the pleading. The record dis- 
closes the fact that they made their élection, and chose to affirma- 
tively ratify this transaction, more than a year before they filed 
this bill for its rescissidn. It shows that on January 23, 1893, they 
brought an action at law against Stuart in one of the courts in 
the state of Nebraska-to recover of him damages to the amount of 
$18,000 for his fraudulent misrepresentation of the value of this 
stock at the time of the trade. This was, in effect, an action for 
a part of the purchase priée of the real estate which they had con- 
veyed, although it was in form an action for deceit. It could be 
brought and maintained on the grôund that the sale or trade of 
the real estate was valid, and its title was vested in Stuart, and on 
no other thaory. That suit is still pending. It was a distinct and 
affirmative ratification of the transfer of this stock and the con- 
veyance of the real estate, after full knowledge of ail the facts, 
and it barred Gruetter & Joers of ail right to rescind the trade 
thereafter.' The resuit is that ail that portion of the decree 
which grants to Gruetter & Joers any relief against the appellant, 
Stuart, was wrong. 

The decree below must accordingly be reversed, without costs 
to either party, and the case must be remanded to the court be- 
low, with instructions to enter a decree to the effect that the 
transfer of the 150 shares of stock from Stuart to Gruetter & 
Joers was fraudulent and voidable as to the receiver, Hayden; 
that it be held for naught as to him, and that he recover of Stuart 
the assessment levied thereon, with his costs; that the appellees 
Gruetter & Joers are entitled to no relief against Stuart in this 
suit; that their supposed cross bill be dismissed, and that Stuart 
recover of them his costs thereon. It is so ordered. 
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CO. 

(Circuit Court of Appeals, Sixth Circuit. February 4, 1896.) 

No. 343. 

1. Life Insurance — Conflict op Laws — Place of Contract. 

A life insurance policy issued upon an application which is made part 
thereof, and which expressly provides that "the place of the contract 
shall be the city of Philadelphia, state of Pennsylvania," is to be governed 
by the laws of Pennsylvania, though the insured was a résident of Ten- 
nessee at the time of making the application. 

2. Samb — Application— False Statemekts— -Mattsriality. 

A state statute providing that no misrepresentations or unproved state- 
ments of the applicant, made in good faith, shall effect a forfeiture, or 
be ground of défense, unless the same relate to some matter material to 
the risk (Act Pa. June 23, 1885), is remédiai in its nature, and within 
the police power of the state. 
8. Same— Construction of Statute^-Materialitt of Représentation. 

The effect of such a statute is to leave open to judicial investigation, 
in the ordinary way, the question whether any fact concerning which in- 
quiry was made, and an untrue answer given, was material to the risk. 
If found to be material, the policy will be avoided, whether the untrue 
answer was made in good faith or not. If found not to be material, then 
the breach of warranty will work no préjudice to the insured, if the 
answer was given in good faith; but if given in bad faith, and for the 
purpose of misleading the company, then the policy will be avoided, not- 
withstanding the immateriality of the fact inquired about. 

4. Same— Représentations as to Other Insurance— Mutual Aid Associations. 
A question in an application, as to whether the applicant has his life 
insured "in this or any other company V (If so, give the naine of each 
company, and the kind and amount of the policy)," does not include in- 
surance in mutual benefit associations, and a failure to disclose such in- 
surance is not a misrepresentation. 

5 Same. 

It is not a true answer to such a question merely to name some of the 
regular insurance companies in which the applicant has other insurance, 
omitting to name others. Such an answer necessarily implies thàt there 
is no other insurance than that stated, and if there is other insurance the 
answer is false. 

6. Same— Evidence as to Bad Faith— False Statements in other Applica- 

tions. 

In determining whether a false statement in respect to other insurance 
was made innocently or not, it is compétent to show that, in answers to 
similar questions in applications for other policies, the insured made an- 
swers equally untrue. Nor is the relevancy of such answers destroyed 
by the fact that they were given subséquent to the application in ques- 
tion, though the possibility that the fraudulent intent présent in them 
might hâve been formed after an innocent mistake affects their pro- 
bative force. 

7. Same — Materiality of False Statements— Expert Evidence. 

By the weight of authority in this country, an insurance expert cannot 
be asked his own opinion whether an undisclosed or misrepresented fact 
is or is not material to the risk; but he may be asked concerning the 
usage of insurance companies generally in respect to charging higher 
rates of premium, or in rejecting risks, when made aware of the particu- 
lar fact in question. This rule is applicable to life insurance when the 
question relates to one of a class of facts which life insurance companies 
are frequently required to consider in relation to the acceptance of risks, 
so that the witness may base his answer on a well-defined practice of 
such companies; but care must be taken that he shall not substitute his 
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own opinion, or that of hls own company only (neither of which ls 
relevant), for the usage of companies generally. As the modem practice 
of Hfe Insurance companies seems to be not to vary the premium, except 
for âge, and either to accept risks of the same âge, or reject them alto- 
gether, the question should, in such cases, be limited to whether Insur- 
ance companies generally, if made aware of the undisclosed fact, would 
reject the risk. 

8. Same— Questions fou Jury. 

The question of the materiality of a fact in respect to which false 
statements hâve been made is always for the jury, unless the answers in 
the application are expressly made the basis of the contract; and even 
in the latter case the question is for the jury where the statute déclares 
that innocent misrepresentations in relation to matters not material to 
the risk shall constitute no défense. Act Pa. June 23, 1885; Society v. 
Llewellyn, 16 U. S. App. 405, 7 C. 0. A. 579, 58 Fed. 940, explained. 

9. Same.— Concealments of Diseases. 

Whether mère temporary aliments or affections, such as sore throat, 
chancroid, indigestion, etc., are to be regarded as diseases, within the 
meaning of the policy, so that a failure to disclose them is a misrepre- 
sentation or concealment of a material fact, is a question for the jury. 

10. Same— Statemekts as to Occupation. 

A question as to the occupation of an applicant for Insurance, being 
truly answered by the statement that he is a bank teller, does not re- 
quire him to further disclose that he is an habituai embezzler. The «m- 
bezzling is merely a misfeasance in his position as teller, and not an occu- 
pation in itself. New York Bowery Fire Ins. Oo. v. New York Fire Ins. 
Oo., 17 Wend. 359, and Sun Mut. Ins. Oo. v. Océan Ins. Co., 1 Sup. Ct. 
582, 107 U. S. 485, followed. 

11. Same — Général Provision as to Disclosures. 

A gênerai statement In the application that no circumstances or infor- 
mation has been withheld, touching the applicant's past and présent state 
of health and habits of life, with which the Insurance company ought to 
be made acquainted, refers only to the questions and answers in the ap- 
plication, and is équivalent to a warranty that such answers are full and 
complète. Such statement does not refer to thefts or embezzlements of 
which the applicant may hâve been guilty, but concerning which no in- 
quiry was made. 

12. Samk— Duty as to Voluntary Disclosures. 

Th'e strict rule enforced in cases of marine insurance, requiring full 
disclosure of ail material matters, and avoiding the policy, even in cases 
of suppression through mistake, is not applicable, according to the weight 
of authority in this country, to cases of life Insurance. An applicant for 
life insurance, who has fully and truthfully answered ail the questions 
put to him, may rightfully assume that the range of the examination has 
covered ail matters deemed material by the insurer, and is not required 
to search his memory for circumstances of possible materiality not in- 
quired about. AU that is required is that there shall be no suppression 
in bad faith, with intent to mislead the insurer. 
18. Same— Burden of Proof as to Materiality. 

The burden of proof to establish the materiality of a misrepresenta- 
tion or concealment, as well as the fraudulent intent, where that is neces- 
sary, is on the défendant Nor ls the burden shifted where it is admitted 
that the insured made an untrue answer concerning other insurance; for, 
if there be a presumption that his failure to mention it was intentional, 
this is met by the presumption that a man does not make a fraudulent 
misstatement, and the question is therefore for the jury, upon ail the évi- 
dence. 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

This action was on a policy of insurance for $10,000 issued December 2, 
1892, by the Penn Mutual Life Insurance Company to John Schardt, on his 
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own life. Schardt died April 17, 1893, during the currency of the policy. Just 
before his death he had assigned the policy to the Mechanics' Savings Bank 
of Nashville, to secure a large debt owed by him to the bank. Since his 
death the bank has made a gênerai assignment for the benefit of creditors to 
J. J. Pryor, for whose benefit, as assignée, this suit was brought. The trial 
resulted in a judgment for the full amount of the policy and interest, in f avor 
of the plaintiff below, and the insurance company brings the judgment hère 
for review on writ of error. The défendant nled 19 pleas to the déclaration, 
averring that both by misrepresentation of facts warranted to be true in 
the application and policy, and by concealment of a fact material to the risk, 
the policy was avoided. 

The opening words of the policy were: 

"In considération of the application for this policy, which is hereby made 
a part of this contract (a copy of which is hereto attached), and of the pay- 
aient by John Schardt of the premiums as hereinafter provided, the Penn 
Mutual Life Insurance Co. hereby promises to pay at its home office, in the 
city of Philadelphia, Pennsylvania," etc. 

The questions and answers in the application which are material to the 
controversy hère were as follows: 

"1, A. Give your name in full and post-ofllce address? A. John Schardt, 
Nashville, Tenn. 

"B. Présent and prevlous occupations? (State kind of business.) B. Prés- 
ent teller In Mechanics* Bank. Prevlous, same." 

"6, A. Hâve you your life Insured in this or any other company? (If so, 
give the name of each company, and the kind and amount of each policy.) A. 
ïes; $10,000 in Northwestern, 20 pay life; $5,000 In Aetna; $1,000 In N. Y. 
Mutual Life, renewable terni." 

After thèse answers this statement was signed by the appllcant: 

"I hereby warrant and agrée, that I am temperate in my habits, now In good 
health, and ordinarily enjoy good health, and that in the statements and an- 
swers in this application no circumstance or information has been withheld 
touching my past and présent state of health and habits of life, with which 
the Penn Mutual Life Insurance Company oughtto be made acquainted; * * » 
and that the statements and answers to the printed questions above, together 
with this déclaration, as well as those to be made to the company's médical 
examiner, shall constltute the application, and be the basis of this contract, 
and the place of contract shall be the city of Philadelphia, state of Penn- 
sylvania." 

Then followed the médical examinatlon of the insured, of which only the 
questions and answers given below hâve a bearing on the issues in this case: 

"*9, A. How long since were you attended by a physician or professionally 
consulted one? *A. A year. 

"B. For what disease? »B. A cold. 

"O. Give the name and résidence of such physician? C. Dr. T. B. Enloe, 
Nashville, Tenn." 

"11, A. Do you now use intoxicatlng liquors? A. None whatever." 

"C. Hâve you always been temperate in their use? (If not, explain the 
duration and extent of excess, and when last.) C. Yes. 

"12, A. Hâve you ever used opium, morphia, ehloral, or any narcotic, unless 
regularly prescribed by a physician? (If so, explain fully.) A. No. 

"B. Hâve you had asthma, consumption, spitting of blood, habituai cough 
and expectoration, palpitation, or any disease of the throat, heart or lungs ? 
B. None except— No. 

"C. Hâve you ever had cancer or any tumor, chronic diarrhœa, discharge 
from the ear, dropsy, flstula, gall stones or gravel, open sores, inflammatory 
rheumatism, goût, syphilis or stricture, or any disease of the liver, kidneys, 
or bladder? O. None except— No." 

"14. Hâve you had any illness or disease other than as stated by you above? 
(If so, state full particulars.) No. 

"Give hère particulars as to date, duration, severity, etc., of each disease 
you bave had. , 

"•Explain fully 9, A and B. 

"None 
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"It is hereby agreed: That ail the foregolng statements and answers made 
to the company's médical examiner are warranted to be true and are offered 
to the company as a considération of the contract." 

It was conceded that at the date of the application Schardt had a policy for 
$5,000 in the New York Life Insurance Company, which he failed to men- 
tion. In order to show an intent on his part to deceive by this omission, de- 
fendant offered to show that in applications for policies in other companies for 
$25,000 each, made by him, one in February, 1893, and the other early in 
March following, he had also untruly stated the amount of existing insurance 
on his life. This offer was rejected by the court. Schardt's salary as teller 
was $1,500, and he had but a small amount of property. When he died in 
April, 1893, he had $80,000 of insurance on his life, nearly ail of which had 
been written within six months. It was conceded that, for more than a year 
prior to his death, Schardt had been constantly embezzling the funds of his 
bank, and that his ihdebtedness to the bank thus criminally incurred amounted 
at the time of the application for this policy to little less than $100,000, and 
at his death exeeeded that sum. He did not disclose the fact of his crime 
to the défendant at the time of his application, or at any other time. His 
death in April, 1893, was caused by congestion of the brain and other vital 
organs, caused by the mental strain which a disclosure of his crime brought 
on. Défendant introduced évidence tending to show that, six years before 
the application, Schardt had had the syphilis, a venereal and constitutional 
disease; that thereafter he had sore throat, due to syphilis; and that in 1892 
he had had the gonorrhea, a venereal disease. In rebuttal, plaintiff adduced 
évidence making it probable that Schardt did not bave the syphilis, but only 
a local sore, difficult to distinguish from the first symptom of syphilis, called 
a "chancroid," which was of no seriousness as a disease; that its resemblance 
to syphilis in the first stages induced a treatment for syphilis; that the re- 
suit of such treatment was a cauterization of the throat, and a subséquent 
local inflammation of the throat; that Schardt then changea his physician, 
and employed Dr. Enloe, the one named in the application, who became the 
regular physicjan of himself and family during the next six years until his 
death, and during this period treated him for this, throat trouble, and for in- 
digestion, at Urnes. Evidence was introduced by plaintiff tending to rebut testi- 
mony for défendant that Schardt was afflicted with gonorrhea in 1892. De- 
fendant called insurance experts to testify in regard to the materiality of the 
facts in respect to which it was claimed that Schardt had been guilty of misrep- 
resentation or concealment. The court permitted the experts to say whether, 
in their opinions, the facts misstated or concealed were material, but refused 
to allow them to say whether, by the usage of ail insurance companies, such 
facts were regarded as material to the risk. 

The défendant requested the court to instruct the jury to bring in a verdict 
for the défendant because it appeared bytheundisputed évidence that Schardt's 
warranties of the truth of his représentations in regard to facts material as a 
matter of law had been broken, and the policy avoided, in the following par- 
ticulars, to wit: First, in that the amount of existing insurance of his life 
was greater than stated; second, in that he had had the syphilis; third, in 
that he had had a sore throat; fourth, in that he had had a chancroid; fifth, 
in that he had had indigestion; sixth, in that his occupation was that of an 
embezzler, as well as bank teller. Défendant asked the same instruction on 
the ground that Schardt had concealed from it and its agents the fact that 
he was an embezzler in the sum of $100,000,— a fact claimed to be material 
to the risk, as a matter of law. Thèse requests were refused by the trial 
court on one ground, ainong others, that by the ternis of the policy this was 
a Pennsylvania contract, and was to be construed in the light of a statute 
of that state which made the effect of a breach of thèse warranties in avoid- 
ing the policy to dépend on the materiality of the fact misrepresented, or 
the good faith of the applicant, and that under such a construction the ma- 
teriality of the fact misstated was a question for the jury, and so, also, was 
the good faith of the applicant. The court chargea the jury that the plain- 
tiff was entitled to recover the amount of the policy unless the défendant 
could show that Schardt had made untrue statements, and that the facts 
thus misrepresented were material to the risk, or that they had been mis- 
represented with intent to deceive the company, and that the burden of es- 
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tablishing thèse défenses was on the défendant. The court accordingly sub- 
mitted to the jury the question whether the fact that Schardt had a policy 
in the New York Life Insurance Company was material to the risk, and, lf 
not material, whether the omission by Schardt to include it in his auswer 
was in good faith. He took the same course with respect to the other rep- 
résentations, leaving the question of their untruth, materiality, and good 
faith to the jury. The défendant excepted to so much of the charge as im- 
posed upon the défendant the burden of showing that Schardt's failure to 
include in his existing insurance the New York Life policy was with intent 
to defraud, or that it was material to the risk, and requested upon this sub- 
ject the following charge, which the court ref used : "The undisputed évidence 
shows that Schardt omitted to disclose, in his answer to question 6, A, that, 
in addition to the insurance therein stated, he had been insured, and was 
then insured, and had a policy, in the New York Life Insurance Company, for 
flve thousand dollars, which it was his duty to hâve done. The presumption 
is that he knew of this additional insurance. In fact, it is not controverted 
that he did. The presumption, also, is that he intentionally suppressed the 
fact. The presumption, also, is that the question, answer, and information 
sought by the question, as well that disclosed as that suppressed, were ma- 
terial. The défendant makes out a prima faeie défense by referring to the 
question and answer, and proving the omission to state in his answer the 
policy in the New York Life Insurance Company; and the burden is on the 
plaintiff to show that the omission was not intentional, and that the matter 
suppressed was not material." Upon the question of concealment of the fact, 
the court charged the jury as follows: "It is again insisted, as the court 
understands the Une of défense, that, in addition to the answers which it is 
alleged are false, that the insured concealed f rom the insurance company a 
fact about which he was not asked in the policy, and that by reason of that 
concealment the policy is avoided. That fact is that he was at the time a 
defaulter to the bank of which he was an officer. Now, it is not insisted that 
this is a false answer to anything asked hère, because in the policy and in 
the application there is no answer made upon that point at ail; and, in the 
absence of any answer at ail upon the point, it constitutes no part of the 
written application or policy, and is therefore not governed by the same rule 
as stated to you as governing the other propositions. If the answers to the 
written questions were false and material, as explained to you, that would 
avoid the policy, without more, but in respect to a fact about which no ques- 
tion is asked, in order that the concealment from the company of such a fact 
as that should avoid the policy, it must hâve been intentionally concealed; 
and the omission to state it because the insured did not think it material, 
or the entire omission to speak of it because not asked about it, or because 
it was at the time not recollected or was forgotten, or its omission in any 
manner in good faith, would not avoid the policy. For the concealment of 
a fact such as that, outside of anything asked in the policy to hâve that 
effect, as stated, it must hâve been intentional." To this action of the court 
the défendant took the following exceptions: "(4) Said counsel next then and 
there excepted to so much of said charge as instructs the jury that before the 
failure of John Schardt, the insured, to disclose to the défendant company 
the fact of his défalcation to the plaintiff bank, at the time of the application 
and policy in question, could be available as a défense to his action, the con- 
cealment must hâve been intentional on the part of the said insured, and that, 
if his failure to dlvulge the fact arose from any of the causes stated in said 
charge, that such défense could not be established; and said counsel, in- 
sisting that the purpose, design, or intention of the insured in withholding 
the fact from the knowledge of the company is not material in making out 
said défense, except to the opinion of the court in its décision to the con- 
trary." 

F. C. Maury and J. B. Daniel, for plaintiff in error. 
M. T. Bryan, E. H. East, and Vertrees & Vertrees, for défendants 
in error. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

v.72K.no.4— 27 
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TAFT, Circuit Judge (after stating the facts as above). There 
ean be no doubt that this policy is to be construed according to 
the law of Pennsylvania. It is expressly provided in the applica- 
tion, which is made part of the policy, that "the place of contract 
shall be the city of Philadelphia, state of Pennsylvania." In Way- 
man y. Southard, 10 Wheat. 1-48, Chief Justice Marshall stated it 
to be a principle of universal law that "in every forum a contract 
is governed by the law with a view to which it is made." See 
Pritchard v. Norton, 106 U. S. 124, 136, 1 Sup. Ct. 102, and cases 
there cited. In this case no necessity exists for presumption from 
the circumstances, because the intention of the parties is express. 

An act of the législature of Pennsylvania passed June 23, 1885, 
provides that: 

"Whenever the application for a policy of life insurance contains a warranty 
of the truth of the answers thereln contained, no misrepresentation or untrue 
statement in such application, made in good faith by the applicant shall effect 
a forfeiture or be a ground of défense In any suit brought upon any policy 
of insurance Issued upon the faith of such application unless such misrep- 
resentation or untrue statement relate to some matter material to the risk." 

At common law it is held that the warranty of the truth of the 
answer to a spécifie inquiry in the application implies the agree- 
ment that the subject-matter of the question and answer is to be 
regarded as material, and that an untrue answer thus warranted 
avoids the policy, whether the answer be made in good faith or 
not Anderson v. Fitzgerald, 4 H. L. Cas. 484. It is contended 
by counsel for the insurance company that the same mode of de- 
termining the materiality of représentations must obtain under 
this statute. If so, then it is difficult to see what change the 
statute was intended to effect, because every matter warranted 
would be material, and the good faith in the statement would re- 
main of as little importance as it did without the statute. This 
is one of a class of statutes passed in many states to relieve 
against the hardships arising from the strict enforcement at com- 
mon law of warranties in insurance policies concerning mattera 
having no real or proximate relation to the risk assumed by the 
insurer. By the aid of such warranties, and the innocent mis- 
takes of the insured, it often happened that the insurer was 
able to escape liability on a ground having no real merit, and of 
the purest technicality. That such statutes are remédiai in their 
nature, and are quite within the police power of the législature, 
is no longer a debatable question. White v. Insurance Co., 4 Dill. 
177, Fed. Cas. No. 17,545; Society v. Cléments, 140 U. S. 226, 11 
Sup. Ct. 822; Wall v. Assurance Soc, 32 Fed. 273; Eagle Ins. Co. of 
Cincinnati v. State, 153 U. S. 446, 14 Sup. Ct. 868; Reilly v. Insur- 
ance Co., 43 Wis. 449; Insurance Co. v. Leslie, 47 Ohio St. 409, 
24 N. E. 1072; 4 Thomp. Corp. §§ 5491, 5524. As the statute was 
passed to prevent defeat of the policy by mère stringency of stip- 
ulation, a reasonable interprétation of it will not permit the mère 
fact of warranty in form to render every statement of fact ma- 
terial to the risk. Its manifest purpose was to leave open to ju- 



PENN MUT. LIFE INS. CO. V. MECHANICS' SAVINGS BANK & TEUST CO. 419 

dicial investigation in the ordinary way the question whether the 
fact concerning which inquiry was made, and an untrue answer 
given, was material to the risk. If it is in this manner found to 
be material, then the plain implication of the statute is that the 
usual penalty for breach of insurance condition and warranty shall 
follow, and the policy be avoided, whether the answer be made in 
good faith or not. If, however, the question untruly answered re- 
lates to something not found to be material to the risk, and if the 
answer is in good faith, then the breach of warranty works no 
préjudice to the insured or his représentatives. If, though the 
question untruly answered relates to something not directly ma- 
terial to the risk, the untrue answer is made in bad faith, — that 
is, with a knowledge of its falsity, and for the purpose of mis- 
leading the company into the contract, — the implication of the stat- 
ute is that the rule at common law shall prevail, and the policy shall 
be avoided. The statute has been construed by the suprême court 
of Pennsylvania, and our conclusions above stated are in accordance 
with the views of that court. Hermany v. Association, 151 Pa. St. 
17, 24 Atl. 1064. In that case the court say (page 23, 151 Pa. St., 
and page 1064, 24 Atl.): 

"This act has effected a change In llfe insurance contracte— a much-needed 
change so far as some companies are concerned. The questions of materiality 
and good faith are ordinarily questions of fact, and therefore for the Jury. 
They were certainly so in this case." "The évident purpose of this législation 
was to strike down, in this class of cases, literal warranties, so far as they 
may be resorted to for the disreputable purpose of enforcing actually imma- 
terial matters. It provides a rule of construction for the purpose of prevent- 
ing injustice, and it is as much the duty of courts to enforce such rules as it 
is to administer the statute of frauds and perjuries." 

The construction of a state statute by the highest court of the 
state is usually authoritative in courts of the United States. Bur- 
gess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10. And, even if it were 
otherwise, we should reach the same conclusion in this case. The 
court of appeals of Maryland has had occasion to construe this 
same statute, and has given it a like interprétation. Association 
v. Ficklin, 74 Md. 172, 21 Atl. 680, and 23 Atl. 197. 

Having settled the construction of the statute, we corne now to 
the questions of évidence. The circuit court was right in hold- 
ing that within the scope of the question, "Hâve you your life 
insured in this or any other company? (If so, give the name of 
each company and the kind and amount of the policy)," were not 
included Schardt's certiflcates of insurance in the Knights of Pyth- 
ias and Royal Arcanum Mutual Aid Associations. It will be con- 
ceded thatthese associations, which are primarily for social and 
charitable purposes, and for securing efficient mutual aid among 
their members, are not usually described as insurance companies. 
That the certificate which they issue to a member, insuring upon 
certain conditions the payment of a sum certain to the member's 
représentatives on his death, has much resemblance in form, pur- 
pose, and effect to an insurance policy, is true; and, if we were 
called upon to give the application a wide and libéral construction 
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in favor of the insurance company, we might properly hold that 
the question embraced in its scope every association or individual 
contracting to pay money to one's représentatives in the event of 
his death. Such a construction might be warranted by the probable 
purpose of the question to enable the company to judge how great 
a motive his life insurance would furnish the applicant for self- 
destruction, or the fraudulent simulation of death. But we are 
hère considering a contract and application drawn with great nicety 
by the insurance company, and framed with the sole purpose of 
eliciting from the insured full information of ail the circumstances 
which the company's long expérience has led it to believe to be 
valuable in calculating the risk. We cannot présume the company 
to hâve been ignorant of the fact that large numbers of persons hâve 
taken out life insurance in mutual beneflt associations which are not 
ordinarily described as insurance companies, and that doubt has 
often arisen Whether the contracts they issue are properly or tech- 
nically described as life insurance at ail. Insurance Co. v. Cham- 
berlain, 132 U. S, 304, 10 Sup. Ct. 87. Having in view the well- 
established rule that insurance contracts are to be construed 
against those who frame them (Indemnity Co. v. Dorgan, 16 U. S. 
App. 290, 309, 7 C. C. A. 581, 58 Fed. 945; Insurance Co. v. Crandal, 
120 U. S. 527, 533, 7 Sup. Ct. 685), and that any doubt or am- 
biguity in them is to .be resolved in favor of the insured, we con- 
clude that a certificate in a mutual beneflt and social society was 
not within the description, "policy of life insurance in any other 
company." We are fortifled in the conclusion by the fact that this 
contract is a Pennsylvania contract, and the courts of that state 
hâve uniformly held that mutual aid associations and insurance 
companies are so clearly to be distinguished that statutes apply- 
ing to insurance companies and their policies do not hâve appli- 
cation to mutual aid associations, and the certificates of life in- 
surance which they issue to their members. In Dickinson v. An- 
cient Order United Workmen, 159 Pa. St. 258, 28 Atl. 293, the de- 
fendant association sought to avoid its certificate on the ground 
of misrepresentation in the application. The plaintiff objected to 
the introduction of the application because it had not been attached 
to the policy in accordance with the Pennsylvania statute which 
forbade the introduction by an insurance company, in défense of a 
suit on its contract of insurance, of an application not attached to 
the policy when issued. It was held that the statute did not ap- 
ply, because the défendant association was not an insurance com- 
pany, but belonged to the distinctly recognized class of organiza- 
tions, known as "benevolent associations." See, also, Association 
v. Jones, 154 Pa. St. 99, 26 Atl. 253; Corn. v. Equitable Ben. Ass'n, 
137 Pa. St. 412, 18 Atl. 1112; Com. v. National Mut. Aid Ass'n, 
94 Pa. St. 481; Lithgow v. Suprême Tent (Pa. Sup.) 30 Atl. 830; 
Theobald v. Suprême Lodge, 59 Mo. App. 87; Sparks v. Knight Tem- 
plars, 1 Mo. App. Bep'r, 334. It is true that in other states it has been 
held that such associations are within the description of "insurance 
companies," and that the contracts they make are properly termed 
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"policies," as those terms are used in the statutes of such states. 
State v. Nichols, 78 Iowa, 747, 41 N. W. 4; Insurance Order v. 
Lewis, 12 Lea, 136; Assurance Pund v. Allen, 106 Ind. 594, 7 N. 
E. 317; Corn. v. Wetherbee, 105 Mass. 159; Sherman v. Corn., 82 
Ky. 102. In this conflict of authority, we must lean towards the 
décisions of the state courts of that state, according to the laws of 
which we must construe this contract, and, for the reasons already 
given, hold that certificates of membership in mutual benefit ben- 
evolent associations were not embraced in the question asked by 
the company in that state. 

We now corne to the questions of évidence with respect to the 
f 5,000 policy in the New York Life Insurance Company which Schardt 
omitted in his answer to the question concerning other insurances. 
It is first insisted for the plaintiff below that his answer was not 
untrue. He was asked if he had other policies in other compa- 
nies, and, if so, to state the companies and amount. It is urged 
that when he gave three such policies the question was answered 
correctly, and that his failure to give the fourth policy did not 
involve a false statement, but only left the answer incomplète, but 
true in everything stated. Several cases are cited to the point 
that such an answer is not a misrepresentation. In Perrine v. 
Society, 2 El. & El. 317, the applicant was asked what was his pro- 
fession, and he answered that he was an "esquire." In fact, he was 
an ironmonger. It was held that there was no misrepresentation 
hère, but, at the most, only a concealment or falsehood by implica- 
tion; that the answer was true, as far as it went. The same rul- 
ing was made by the court of appeals of New York in Dilleber v. 
Insurance Co., 69 N. Y. 256. There the applicant was asked to 
state the physicians he had consulted in the last 10 years. He 
answered that he had consulted Dr. Paine 9 years before. In fact, 
he had also consulted another physician. It was held that, the 
answer being true as far as it went, there was no breach of the 
warranty; that the answer was full and true. We do not think 
that thèse cases can be supported. In Insurance Co. v. Eaddin, 120 
U. S. 183, 7 Sup. Ct. 500, the suprême court held that, where the 
answers to questions were obviously incomplète, the insurance com- 
pany, by failing to inquire further before issuing the policy, waived 
any right to complain of such incompleteness; but the court clearly 
indicated its view that if such an answer was apparently complète, 
but in fact was otherwise, it was a false answer, and a breach of 
the warranty of its full truth. Towne v. Insurance Co., 7 Allen, 52, 
53; London Assurance v. Mansel, 11 Ch. Div. 363; Bliss, Ins. (2d 
Ed.) 189, 190; Phil. Ins. §§ 550, 565, 567. The answer to such a 
question contains the necessary implication that there is no other 
insurance than that stated, and, if there is other insurance, it is 
as false as if the existence of other insurance were expressly denied. 
As already stated, any answer to a question, though concerning a 
matter not material to the risk, if made with intent to deceive the 
insurance company, would avoid the policy. Hence, even assum- 
ing that the question of other insurance was found by the jury to 
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be not material to the risk, the company still had a complète 
défense, if it could show that the answer had been made in bad 
faith. The intent of Schardt in omitting the New York Life policy, 
therefore, became a substantial issue, and évidence relevant to 
show his intent should hâve been admitted. The company offered 
to prove that, in answers to similar questions in applications for 
other policies, he had made answers equally untrue. We think 
this évidence was relevant and compétent. It might hâve been 
forcibly argued on behalf of the défendant that Schardt had a mo- 
tive to suppress the amount of other insurance, in the fear that, 
if the défendant knew ail his then insurance, it would prompt in- 
quiry into his purpose in carrying insurance in an amount out 
of proportion to his regular income of f 1,500, upon which he was 
obligea to support a family, and would lead to a rejection of his 
application. And if the défendant could show a similar suppres- 
sion of the same fact in the two applications for the later policies 
for $25,000 each, made within three months thereafter, when'the 
same motive may be supposed to hâve been présent, it would prop- 
erly strengthen the argument that his suppression of the extent 
of his insurance in this case was with intent to conceal and deceive. 
Such évidence would hâve a tendency to show that his omission 
in the three cases was not by accident, but by design. It is a well- 
established rule of évidence that, where the issue is the fraud or 
innocence of one in doing an act having the effect to mislead an- 
other, it is relevant to show other similar acts of the same person 
having the same effect to mislead, at or about the same time, or 
connected with the same gênerai subject-matter. The légal rel- 
evancy of such évidence is based on logical principles. It cer- 
tainly diminishes the possibility that an innocent mistake was made 
in an untrue and misleading statement, to show similar but dif- 
férent misleading statements of the same person about the same 
matter, because it is less probable that one would make innocent 
mistakes of a false and misleading character in repeated instances 
than in one instance. Thus, where one was on trial for selling 
skimmed milk for fresh milk, in violation of the statute, it was 
held compétent to show other instances of similar sales on other 
days by the accused about the same time, because, if he sold 
skimmed milk in repeated instances, it was rendered more prob- 
able that he knew its character in each instance. He might hâve 
made the mistake once, but not frequently. Bainbridge v. State, 
30 Ohio St. 264. So, in this court, where the question was of the 
defendant's motive and knowledge in making statements concern- 
ing the character of a silver mine, we held it compétent to show 
an elaborate and fraudulent scheme to mislead, not the plaintiff, 
but another, into the purchase of the mine, although the scheme 
was concocted and carried into attempted exécution at least two 
years before the statements and sale to the plaintiffs. It was the 
circumstances that the acts related to the sale of the same mine, 
and that the motive for its sale might be presumed to continue, 
that removed the objection based on remoteness in point of time. 
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Mining Co. v. Watrous, 9 C. C. A. 415, 61 Fed. 163. Judge Lurton, 
in delivering the opinion of the court in that case, said : 

"It is not, in such a case, essential that thèse former acts of fraud were not 
conternporaneous with the transaction under inquiry. If they were frauds of 
like character, and especially if they concerned former efforts to sell the sàme 
property, they are admissible. Remoteness In point of time may weaken their 
evidential value, but will not ordinarily justify exclusion." 

Judge Lurton cites in support of this view Koss v. Miner, 67 Mich. 
410, 35 N. W. 60; Hoxie v. Insurance Co., 32 Conn. 21; Rafferty v. 
State, 91 Tenn. 655, 16 S. W. 728; Bottomley v. U. S., 1 Story, 136, 
Fed. Cas. No. 1,688; Jordan v. Osgood, 109 Mass. 461; Castle v. 
Bullard, 23 How. 174; Butler v. Watkins, 13 Wall. 457; Insurance 
Co. v. Armstrong, 117 U. S. 598, 6 Sup. Ct. 877; Blake v. Assurance 
Soc, 4 C. P. Div. 94. It would seem clear from the foregoing that 
the objection made by counsel for the plaintiff that the other false 
statements of other insurance were too remote in point of time is 
not tenable. But it is suggested that the fact that the instances 
sought to be proven were subséquent to the instance in issue de- 
stroys their relevancy, because the fraudulent intent présent in 
them might hâve been forined after an innocent mistake. This 
possibility, of course, affects the probative force of thèse subséquent 
instances to show fraud, but we do not think it makes them inad- 
missible. In Wood v. U. S., 16 Pet. 342, the question was whether 
there had been fraud in invoicing importations under the customs 
revenue law. It was objected that, while similar undervaluations 
in other importations prior to the one in issue might be admissible, 
still it was error to admit such undervaluations in later importa- 
tions. To this, Mr. Justice Story, speaking for the court, said : 

"The other objection has as little foundation, for fraud in the flrst importa- 
tion may be as fairly deducible from other subséquent fraudulent importa- 
tions by the same party as fraud would be in the last importation from prior 
fraudulent importations. In each case the quo animo is in question, and the 
presumption may equally arise and equally prevail." 

For the error in excluding évidence of false statements concern- 
ing other insurance in the subséquent policies, the judgment herein 
must be reversed. The case will doubtless be tried again, however; 
and it becomes our duty, therefore, to examine and décide other 
questions made upon this record by the défendant which must, of 
necessity, arise again on the second trial. 

At the trial the défendant introduced witnesses who had been 
long engaged in the life insurance business, and was permitted by 
the court to ask them whether the facts concerning which it was 
either admitted or claimed that Schardt had made untrue state- 
ments, and the fact of his embezzlements which he did not dis- 
close, were material to the risk; but the court declined to permit- 
an answer to the question whether, by the usage and practice of 
ail insurance companies, such facts were regarded as material. 
This latter ruling of the court was excepted to by the défendant Com- 
pany. The question of évidence thus presented has been before 
the courts of England and America in many différent phases, and 
the décisions présent a bewildering conflict of authority. In the 
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leading case of Carter v. Boehm, 3 Burrows, 1905, the question arose 
what effect, if any, was to be given to the opinion of a broker that 
certain statements in a letter within the knowledge of the insured 
should hâve been communicated to the insurer, and that if they 
had been the insurer would not hâve "meddled" with the insurance. 
The subject of insurance was a so-called fort and warehouse in 
the island of Sumatra, and the danger insured against was capture 
by the enemy. The facts stated in the letter, not communicated, 
were a report of an abandoned plan of the French in the previous 
year to attack the place, and the surmise of the writer that a sim- 
ilar plan might be carried out during the then current year. Lord 
Mansfield said of the évidence: 

"But we ail think the Jury ought not to pay the least regard to 1t. It is 
mère opinion, which 1s not évidence: It is opinion after the event. It is opin- 
ion without the least foundation frora any previous précèdent or usage. It is 
an opinion which, if rightly formed, could only be drawn from the same prem- 
ises from which the court and jury were to détermine the cause, and there- 
fore it is Improper and irrelevant in the mouth of a witness." 

Prior to this, in 1740, Chief Justice Lee, of the common pleas, 
hàd admitted as évidence the opinion of insurance brokers that con- 
tents of a letter concerning a ship should hâve been disclosed. 
Seaman v. Fonerean, 2 Strange, 1183. Lord Kenyon (Lord Mans- 
fleld's successor) held that commercial men might testify that, had 
a fact been known concerning the voyage of a ship, it would hâve 
made a différence of 15 per cent, in the premium, and that many un- 
derwriters would not hâve taken the risk on any terms, and ex- 
pressed the opinion that such évidence was good évidence, admis- 
sible upon the same ground that the évidence of persons versed in 
arts and science was admitted on questions involving them. Chau- 
rand v. Angerstein, Pcake, 45. In Haywood v. Rogers, 4 East, 590, 
before Lord Ellenborough, évidence of insurance brokers as to the 
effect of certain facts upon insurance premiums was admitted with- 
out objection, but it was not given any weight by the court. In 
Littledale v. Dixon, 1 Bos. & P. (N. E.) 152, the common pleas court 
considered évidence (admitted, so far as appears, without objec- 
tion) that the knowledge of the safe arrivai of two ships which had 
left the same port after the one insured would not vary the premium 
actually demanded. In Berthon v. Loughman, 2 Starkie, 258, Mr. 
Justice Holroyd, of the queen's bench, held that, upon the question of 
the materiality of a fact, it was compétent to ask an insurance broker 
what effect its disclosure would Lave among underwriters generally to 
increase-the premium, but not what the witness would do in aparticular 
case. In the preceding year, Chief Justice Gibbs held that a rumor, 
if material, ought to be communicated, but held that the opinion of 
underwriters as to whether the rumor, or any other fact, was ma- 
terial, was inadmissible, stating that Lord Mansfield and Lord Ken- 
yon had discountenanced this kind of évidence. Durrell v. Bed- 
erley, Holt, N. P. 286. With respect to Lord Kenyon, as we hâve 
seen, he was hardly accurate. In Rickards v. Murdock, 10 Barn. 
& C. 527, Lord Tenterden, of the queen's bench, was in accord with 
his colleague, Mr. Justice Holroyd, and held that underwriters 
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might testify that a fact not disclosed was material; and his rul- 
ing was not disturbed by the full court. In Elton v. Larkins, 5 
Car. & P. 392, before Tindal, C. «T., évidence of underwriters was 
admitted to the point that time of the vessel's sailing was material, 
and that, had it been known, the policy would not hâve been is- 
sued. In this case, Wilde, sergeant, stated that such évidence, in 
spite of Lord Mansfleld's objection, seemed to hâve crept into com- 
petency. In Chapman v. Walton, 10 Bing. 57, a case heard by the 
court of common pleas in banc, the question was somewhat dif- 
férent. It was on an issue whether an underwriter had been dere- 
lict in altering insurance under instructions. The évidence of un- 
derwriters was held compétent upon the point of what a reason- 
ably skillful and prudent underwriter would hâve done. In ad- 
mitting the évidence, however, Chief Justice Tindal, of the com- 
mon pleas, relied on Justice Holroyd's décision in Berthon v. Lough- 
man, and expressly dissented from the view of his predecessor, 
Chief Justice Gibbs, in Durrell v. Bederley. In Quin v. Assurance 
Co., Jones & C. 316, the Trish exchequer chamber followed Rick- 
ards v. Murdock and Berthon v. Loughman, and admitted évidence 
of the secretary of the insurance company that knowledge by his 
company of an undisclosed fact would hâve raised the rate of in- 
surance premium it would hâve demanded. In Campbell v. Rick- 
ards, 5 Barn. & Adol. 840, precisely the same question came before 
the court of queen's bench in banc which had been before that court 
in Rickards v. Murdock. The décision in the latter case was over- 
ruled, and it was held that the évidence of underwriters upon the 
materiality of the undisclosed fact was not compétent. The case 
is put on the authority of Lord Mansfleld and Chief Justice Gibbs, 
and the then récent décision of the common pleas in Chapman v. 
Walton is not referred to. This is the last English case where the 
question has been raised and discussed. In Ionides v. Pender, L. R. 
9 Q.B. 531, évidence of underwriters that overvaluation of the cargo 
was a material fact to be known, that in such a case the rlsk was 
considered spéculative, that some underwriters would not take 
such risks, and others would take it only at an advance in the pre- 
mium of from 25 to 30 per cent., was admitted without objection, 
and seems to hâve formed one of the chief grounds for the judg- 
ment of the court, delivered by Mr. Justice Blackburn. It may 
fairly be said, from this review of the English cases, that the ques- 
tion is an open one. See 1 Smith, Lead. Cas. Eq. 572. Even in those 
cases where évidence of underwriters has been admitted, no dis- 
tinction has been recognized, except, possibly, by Mr. Justice Hol- 
royd in Berthon v. Loughman, 2 Starkie, 258, between the indi- 
vidual opinions of such witnesses as to the materiality of undis- 
closed or misrepresented facts, and their statements, based on 
usage, of the effect which a knowledge of such facts would hâve 
among underwriters generally, upon insurance premiums. 

In this country, though ail the cases are not easily reconciled, it 
is not so difficult as in England to reach a satisfactory resuit. At 
first, in marine cases, it was generally held that underwriters 
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might be askçd the direct question whether the facts undisclosed 
were; material to the risk. Mr. Justice Washington permitted it in 
two cases. Moses v. Insurance Co., 1 Wash. C. 0. 386, Fed. Cas. 
No. 9,872; Marshall t. Insurance Co., 2 Wash. C. C. 357, Fed. Cas. 
No. 9,133. In McLanahan v. Insurance Co., 1 Pet. 170, the ques- 
tion was whether the time of sailing was material to the risk, as 
a matter of law; and, in pointing out why it was a question for 
the jury, Mr. Justice Story said: 

"The material ingrédients of ail such inquiries are mixed up with nautical 
skîll, information, and expérience, and are to be ascertained, in part, upon the 
testimony of maritime persons, and are in no sensé judicially cognizable at 
law. The ultimate fact itself, which is the test of materiality,— that is wheth- 
er the risk be increased so as to enhance the premium ,— is in many cases an 
inquiry dépendent upon the judgment of underwriters and others who are 
conversant with the subject of Insurance." 

In Hawes v. Insurance Co., Fed. Cas. No. 6,241, the issue was 
whether the failure to disclose that a vessel was aground was a 
material fact, and an underwriter was called to give évidence. Mr. 
Justice Curtis said: 

"I do not àllow you to ask the witness what he himself, as an underwriter, 
would hâve done, but whether, from his knowledge of the business, he is able 
to state that the facts in question would or would not hâve an influence with 
underwriters generally, in determining the amount of the premium. * * * 
Hère the inquiry is, in substance, whether the market priée of insurance is 
afïected by particular facts. If the witness, being conversant with the busi- 
ness, lias gained, in the course of his employment, a knowledge of the prac- 
tical effect of thèse facts, or similar facts, upon premiums, he may inform the 
jury what it is." 

The question soon arose in Are insurance cases. In Merriam v. 
Insurance Co., 21 Pick. 162, where the issue was whether a condition 
of the policy that no altération while the policy was current should 
be made in the building insured, which would increase the risk of flre, 
was violated, the court held that the altération must hâve been such 
that a higher rate of premium would hâve been demanded for insur- 
ance of the building in its altered form than before. With this as a 
test of materiality, which, as we hâve seen, was approved by Mr. 
Justice Story in McLanahan v. Insurance Co., supra, the same court, 
in subséquent cases, has established a distinction, to be enforced in 
the use cf insurance expert évidence on such an issue, which was 
hinted at by Mr. Justice Holroyd in Berthon v. Loughman, 2 Starkie, 
258, and by Mr. Justice Çurtis in Hawes v. Insurance Co., Fed. Cas. 
No. 6,241. It is clearly stated by Mr. Justice Cray in Luce v. Insur- 
ance Co., 105 Mass. 297. There the issue was whether risk of fire 
was increased by leaving a house unoccupied. Following décisions 
of the same court in Mulry v. Insurance Co., 5 Gray, 541, and Lyman 
v. Insurance Co., 14 Allen, 329, the court held that insurance experts 
could not testify that it did increase the risk, because it was only 
a matter of common knowledge. The learned justice continued, how- 
ever, as f ollows : 

"But whether such a change in the occupation is material to the risk might 
also be tested by the question whether underwriters generally would charge 
a higher premium. Merriam v. Insurance Co., 21 Pick. 162. That being a 
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matter within the peculiar knowledge of persons verséd In the business of 
Insurance, testimony of such persons upon that point is admissible." 

Cited in support of this are the remarks of Justice Story and of 
Justice Curtis above quoted. The distinction stated in Luce v. Insur- 
ance Co. has been approved by the sanie court in the late case of First 
Congregational Church of Rockland v. Holyoke Mut. Fire Ins. Co., 158 
Mass. 475, 33 N. E. 572, and has been recognized by courts of other 
states. Insurance Co. v. Rowland, 66 Md. 236, 244, 7 Atl. 257; Insur- 
ance Co. t. Gruver, 100 Pa. St. 266. Such a distinction would also 
seem to be the basis of the ruling in Martin v. Insurance Co., 42 N. J. 
Law, 46. In the later New York fire insurance cases, though they 
are hardly to be reconciled with Insurance Co. v. Cotheal, 7 Wend. 
72, it seems to be ruled that insurance experts may be asked directly 
whether the fact in question would increase the risk. Hobby v. 
Dana, 17 Barb. 111; Cornish v. Insurance Co., 74 N. Y. 297; Leitch 
v. Insurance Co., 66 N. Y. 102. Reliance is had by the New York 
courts upon the opinion of Chancellor Kent, expressed in his Com- 
mentaries (volume 3, p. 285), that such évidence is admissible. The same 
ruling is made in Kern v. Insurance Co., 40 Mo. 19, and in Mitchell v. 
Insurance Co., 32 Iowa, 424, and Eussell v. Insurance Co., 78 Iowa, 
216, 42 N. W. 654. In Schenck v. Insurance Co., 24 N. J. Law, 451, 
it was held proper to ask a flreman of 10 years' expérience whether 
a second story to an L increased the risk. In Brink v. Insurance Co., 
49 Vt. 442, it was held that the owner of a sawmill, who had altered it, 
might testify that in his opinion the altération did not increase the 
risk of fire. And in Daniels v. Insurance Co., 12 Cush. 416, an insur- 
ance expert was allowed to state that the érection of a partition did 
not increase the risk; but this is not to be harmonized with the later 
Massachusetts cases. The great weight of authority in this country, 
however, is against the view that an insurance expert may be asked 
his own opinion whether the undisclosed or misrepresented facts were 
material to the risk. In addition to the Massachusetts cases above 
cited, there is a most satisfactory discussion of the subject in Insur- 
ance Co. v. Harmer, 2 Ohio St. 455, and in Hill v. Insurance Co., 2 
Mich. 481. Other cases to the same effect are Schmidt v. Insurance 
Co., 41 111. 295; Joyce v. Insurance Co., 45 Me. 169; Cannell v. Insur- 
ance Co., 59 Me. 582; Thayer v. Insurance Co., 70 Me. 539; Kirby v. 
Insurance Co., 9 Lea, 142. In State v. Watson, 65 Me. 74, the issue 
was, in a prosecution for arson, whether it could be expected that tire 
from one building would be communicated to another building, some 
distance away from the flrst. It was held improper to admit évi- 
dence of insurance experts on this question. And a similar ruling 
was made by the suprême court of the United States in Railroad Co. 
v. Kellogg, 94 U. S. 472, — an action for damages for burning a ware- 
house by locomotive sparks. The issue was whether the communica- 
tion of fire from a pile of lumber to the warehouse and other buildings 
might hâve been reasonably anticipated, and insurance experts were 
called. Their évidence was held inadmissible; and Mr. Justice 
Strong, in delivering the opinion of the court, cites the language of 
Lord Mansfield in Carter v. Boehm, of Chief Justice Gibbs in Durrell 
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v. Bederly, and of Lord Denman in Campbell v. Rickards, in support of 
this conclusion. It is in accord with the better reason, also, to ex- 
clude opinions of insurance experts upon the point whether an undis- 
closed fact was material to an insurance risk. If it requires scien- 
tific knowledge or peculiar skill to trace the possible causal or evi- 
dential connection between the fact claimed to be material and the 
loss or death insured against, then, of course, the testimony of those 
learned in the necessary science, or trained in the particular craft, 
should be furnished to the jury, to enable them properly to estimate 
the weight which a reasonably prudent insurer would naturally give 
to the fact, in his calculation of chances. But where the calculation 
of the chances involves a considération only of f acts of everyday life, 
of the motives of men living in the same community with members 
of the jury, and of those ordinary physical and natural causes of which 
every man is presumed to hâve an understanding, it is difflcult to see 
why an insurance examiner should be permitted to influence the jury 
by giving his sworn opinion on the very issue which they are assem- 
bled to try, and of which they are presumed to hâve the same oppor- 
tunités upon which to found a reliable judgment as he. It is true, 
he may hâve had occasion, in his business, to consider and weigh facts 
of this character, for this purpose, much more frequently than the 
jury, but that does not render his opinions on the facts compétent 
évidence. It is the business of judges and lawyers to consider and 
estimate the value of évidence, and for their own use they doubtless 
formulate in their minds certain rules for weighing and sifting facts 
and motives, and by such practice may hâve atquired great skill in 
divining the truth; but no one would say that their judgment of the 
facts of a case could be given in évidence before a jury to assist the 
jury in its délibérations. 

The better authorities, however, seem to sustain the rule that the 
insurance experts may testify concerning the usage of insurance com- 
panies generally in charging higher rates of premium or in rejecting 
risks, when made aware of the fact claimed to be material. The dis- 
tinction between this and the rule just discussed may seem at first a 
close one, but on considération it app ars to be sound. It may be 
asked why, if one insurance man of long expérience cannot give his 
individual opinion that a fact is or is not material to a risk, should it 
be compétent for him to state the opinions of a great many insurance 
men on the same question? A fact is material to an insurance risk 
when it naturally and substantially increases the probability of that 
event upon which the policy is to become payable. Materiality of a 
fact, in insurance law, is subjective. It concerns rather the impres- 
sion which the fact claimed to be material would reasonably and 
naturally convey to the insurer's mind before the event, and at the 
time the insurance is effected, than the subséquent actual causal con- 
nection between the fact, or the probable cause it évidences, and the 
event. Thus, it is by no means conclusive upon the question of the 
materiality of a fact that it was actually one link in a chain of causes 
leading to the event. Watson v. Mainwaring, 4 Taunt 763 ; Jones 
v. Insurance Co., 3 0. B. (N. S.) 65; Rose v. Insurance Oo., 2 Ir. Jur. 
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206; Insurance Co. v. Schultz, 73 111. 586. And, on the other hand, it 
does not disprove that a fact may hâve been material to the risk 
because it had no actual subséquent relation to the manner in which 
the event insured against did occur. A fair test of the materi- 
ality of a fact is found, therefore, in the answer to the question 
whether reasonably careful and intelligent men would hâve regarded 
the fact, communicated at the time of effecting the insurance, as sub- 
stantially increasing the chances of the loss insured against. The 
best évidence of this is to be found in the usage and practice of insur- 
ance companies in regard to raising the rates or in rejecting the risk 
on becoming aware of the fact. If the rates are not raised in such a 
case, it may be inferred that reasonably careful men do not regard the 
fact as material. If the rates are raised, or the risk is rejected, then 
they do. 

The question still remains whether the rules above stated are ap- 
plicable to life insurance cases. Certainly, there is the same ground 
for excluding the individual opinions of insurance men upon the ma- 
teriality of particular facts as in marine and are insurance. Of 
course, the évidence of physicians as to the tendency of diseases and 
bodily conditions or habits to shorten life is compétent, but insur- 
ance men are not experts upon thèse subjects. Facts other than those 
relating to the health and habits of the applicant usually either re- 
late to the motive of the applicant to destroy himself, or increase the 
probability of death by exposure to bodily injury. Of the materiality 
of this class of facts the jury can judge quite as well as one expe- 
rienced in passing on insurance risks. They are within the common 
knowledge of mankind. The évidence of the insurance experts that 
certain facts were material to the risk was therefore incompétent. 

The question of the competency of the évidence of insurance ex- 
perts as to the usage of life insurance companies generally to raise 
premiums or reject risks when made aware of an undisclosed or 
misrepresented fact is more uncertain. In Rawls v. Insurance Co., 
27 N. Y. 287, 290, the défendants made a gênerai offer to prove by 
experts in the business of life insurance that a person who was in 
the habituai use, to excess, of intoxicating drinks, would not be 
considered an insurable subject. The court said : 

"This was rightly excluded. It was entirely immaterial what description of 
subject persons or companies engagea in the business of life insurance would 
consider good or bad risks. The inquiry did not relate to matters of science 
or skill, but cailed, in eft'ect, for the opinion of witnesses as to what persons 
engagea in a particular business would consider prudent to do in certain 
cases." 

The case was followed in Higbie v. Insurance Co., 53 N. Y. 603. 
and the same ruling was made in a life insurance case in West Vir- 
ginia. Schwarzbach v. Protective Union, 25 W. Va. 622, 652. 

It is very hard to reconcile the décision in Rawls v. Insurance 
Co. with the subséquent flre insurance cases, already referred to, 
of Cornish v. Insurance Co., 74 N. Y. 297, and Leitch v. Insur- 
ance Co., 66 N. Y. 102. It will not do to distinguish them on the 
ground that the one relates to life insurance, and the others to flre 
insurance, because the case upon which the court relies in Rawls' 
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case is Joyce v. Insurance Co., 45 Me. 168, — a fire insurance case. 
After a full considération, we can see no reason why, in this re- 
gard, the rule in life insurance cases should be différent from that in 
fire insurance cases. Our conclusion is in accordance with a décision 
of the suprême court of Pennsylvania, delivered by Chief Justice 
Black, in Hartman v. Insurance Co., 21 Pa. St. 466. In that case an 
applicant had stated that he was a farmer, when in fact he was 
a railroad man and a slave catcher. One f amiliar with the insur- 
ance business, it was held, might testify that in his own and ail 
other companies a high rate of premium was charged for a rail- 
road man, and that no insurance would be îssued upon the life of a 
slave catcher, whose occupation was considered extra hazardous. 
The case is cited in First Congregational Church of Rockland v. 
Holyoke Mut. Pire Ins. Co., 158 Mass. 475, 33 N. E. 572, as support- 
ing the distinction formulated by Justice Gray in Luce v. Insurance 
Co., 105 Mass. 297, and we think it may be so treated. Of course, 
such évidence as this is only to aid the jury, and will not be con- 
clusive upon them; but, according to the best-considered authori- 
ties, it is admissible. If the fact, the materiality of which is in 
question, is one of a class of facts which life insurance companies 
are frequently required to consider in relation to the acceptance 
of risks, so that a witness may base an answer on a well-defined 
practice of insurance companies, we think such an answer com- 
pétent. But care must be taken that the witness shall not sub- 
stitute his own opinion, or that of his own company only, neither 
of which is relevant, for the usage of companies generally. The 
modéra practice of life insurance companies seems to be, not to 
vary the premium, except for âge, and either to accept risks ot 
the same âge, or reject them altogether. If so^ there would seem 
to be no means of judging the materiality of any other fact than 
that of âge, from the usage or practice of insurance companies, 
except by their acceptance or r éjection of the risk; and the que? 
tion should be limited, in such cases, therefore, to whether in- 
surance companies generally, if made aware of the undisclosed fact, 
would reject the risk. The question which the court refused to 
permit was whether the misrepresented or concealed fact would be 
regarded among insurance companies generally as material. This 
was rightly rejected. The proper form in which the question might 
hâve been put to a duly-qualified witness was : 

"Are you able to say, from your knowledge of the practice and usage among 
life insurance companies generally, that information of this fact would hâve 
enhanced the premium to be charged, or would hâve led to a rejection of the 
risk?" 

It was clearly right in the trial court to refuse to direct the jury 
to return a verdict for the défendant on the ground that the $5,000 
policy in the New York Life Insurance Company on Schardt's 
life was a fact material to the risk, as matter of law. Where the 
parties hâve not, by the terms of the application and policy, im- 
pliedly stipulated that each subject inquired about shall be ma- 
terial, the question whether a fact is material to the risk is always 
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a question for the jury. Now, but for the statute of Pennsylvania 
already considered, the provisions of the policy hère in suit would 
certainly render the answer to each question of the application ma- 
ternai, with ail the conséquences thus imposed by the law of in- 
surance; but, as already stated, it was the chief purpose of the 
statute to destroy such conventional materiality, and to open to 
judicial investigation the question on its merits. Much reliance 
is had by counsel for plaintiff in error on the language of Mr. Jus- 
tice Gray in Insurance Co. v. Raddin, 120 U. S. 183, 189, 7 Sup. Ot. 
500, where, in delivering the opinion of the court, he said : 

"Whether there is other insurance on the saroe subject, and whether such 
insuranee has been applied for and refused, are material facts, at least, when 
statements regarding them are required by the insurers as part of the basis 
of the contract." 

In support of this are cited the following cases: Carpenter v. 
Insurance Co., 16 Pet. 495; Jeffries v. Insurance Co., 22 Wall. 47; 
Anderson v. Fitzgerald, 4 H. L. Cas. 484; Macdonald v. Insurance Co., 
L. R. 9 Q. B. 328; Edington v. Insurance Co., 77 N. Y. 564; Id., 
100 N. Y. 536, 3 N. E. 315. In each one of thèse cases it will be 
found that by the terms of the policy the application and its an- 
swers were made the basis of the contract, and the question and 
answer concerning other insurance gave that fact a contractual 
materiality. The same thing is true of the other cases cited by 
counsel for the plaintiff in error: Insurance Co. v. Winslow, 3 
G-ray, 431; Ryan v. Insurance Co., 46 Wis. 674, 1 N. W. 426; Byers 
v. Insurance Co., 35 Ohio St. 614; Cooper v. Insurance Co., 50 Pa. 
St. 299; Insurance Co. v. Small, 14 C. C. A. 33, 66 Ped. 494; Bard v. 
Insurance Co, 153 Pa. St. 261, 25 Atl. 1124; Mitchell v. Insurance 
Co., 51 Pa. St. 402; Obermeyer v. Insurance Co., 43 Mo. 576; Hutchison 
v. Insurance Co., 21 Mo. 101. In London Assurance v. Mansel, 11 
Ch. Div. 370, cited for plaintiff in error, the action was in equity 
to set aside a policy; and, of course, it became a question for the 
court to décide whether that which had been concealed was ma- 
terial. But the court in that case intimated that it would hâve 
been a question of fact for the jury, in an action at law, had the 
parties not foreclosed the inquiry by an implied stipulation that it 
should be material. In Insurance Co. v. Lawrence, 2 Pet. 49, the con- 
cealed or misrepresented fact related to the interest of the assured 
in the subject of insurance, and Chief Justice Marshall points out 
with much clearness and force why it might, and would naturally, 
be quite material to the risk; but an examination of Mr. Justice 
Story's opinion in the same case when it was again before the court 
shows that the remarks of the chief justice were not intended to 
settle the materiality, as matter of law, for on the second hearing 
the court expressly decided that the question was one of fact for 
the jury. See Insurance Co. v. Lawrence, 10 Pet. 516, 517. The cir- 
cuit court of appeals of the Third circuit has had occasion quite re- 
cently to consider when the materiality of a fact is for the jury, and, 
in à clearly-stated opinion, Judge Wales shows that it is always for 
the jury, unless the answers in the application are expressly made the 
basis of the contract. Casualty Co. v. Alpert, 14 C. Ç. A. 474, 67 Ped, 



482 FEDERAL REPORTEE, Vol. 72. 

460. In Insurance Co. v. Euden's Adm'r, 6 Cranch, 339, Ohief Justice 
Marshall said: 

"It ls well settled that the opération of any concealment on the policy dé- 
pends on its materiality to the rlsk, and this court has decided that this ma- 
teriality is a question for the jury." 

Other cases to the same effect are Garcelon v. Insurance Co., 50 
Me. 580; Insurance Co. v. Deale, 18 Md. 26; Keeler v. Insurance 
Co., 16 Wis. 523; Loan Co. v. Snyder, 16 Wend. 481; Daniels v. 
Insurance Co., 12 Cush. 416; Insurance Co. v. Coates, 14 Md. 285; 
Insurance Co v. Chase, 5 Wall. 509. The remark in the opinion of 
this court in Society v. Llewellyn, 16 U. S. App. 405, 7 C. C. A. 
579, 58 Fed. 940, from which it might be inferred that the question 
of the materiality of the insured's having delirium tremens is a mat- 
ter of law for the court, in any case where inquiry is not foreclosed 
by express or implied stipulation, was unnecessary to the décision 
of that case, and cannot be supported. 

The same reasons which made the materiality of the additional 
insurance a question for the jury required the court to submit the 
materiality of the embezzlements to that tribunal, and the excep- 
tion based on the court's refusai to hold that they were material, 
as matter of law, cannot be sustained. 

The court was clearly right in refusing to direct a verdict for the 
défendant on the ground that the uncontradicted évidence showed 
that Schardt had had syphilis, when he had denied it in his answers. 
The évidence left it a controverted issue of fact whether Schardt had 
suff ered from this disease, and the questions of his having had it, and 
of its materiality, were both for the jury. Equally unobjectionable 
was the refusai to direct a verdict on the ground that it was admitted 
that Schardt had other diseases. The court left it to the jury to 
détermine whether the sore throat and other ailments from which 
Schardt had suffered were réally diseases, within the policy, and also 
to say whether they were material to the risk. It is well settled that 
mère temporary ailments or affections, not of a' serious or dangerous 
character, which pass away, and are likely to be forgotten, because 
they leave no trace in the constitution, are not to be regarded as 
diseases, within the meaning of a life insurance policy. Connecticut 
Mut. Life Ins. Co. v. Union Trust Co., 112 U. S. 250, 5 Sup. Ct. 119; 
Insurance Co. v. Moore, 6 App. Cas. 648; Indemnity Co. v. Dorgan, 16 
U.S. App. 290, 7 C. C. A. 581, 58 Fed. 945, and cases there cited; In- 
surance Co. v. Wise, 34 Md. 582; Wilkinson v. Insurance Co., 30 Iowa, 
119; Fitch v. Insurance Co., 59 N. Y. 557; Cushman v. Insurance Co., 
70 N. Y. 72, 77; Coucher v. Association, 20 Fed. 596; Society v. 
Winthrop, 85 111. 537; Insurance Co. v. McTague, 49 N. J. Law, 
587, 9 Atl. 766; Brown v. Insurance Co., 65 Mich. 306, 314, 32 N. W. 
610; Hann v. National Union, 97 Mich. 513, 56 M. W. 834. The ail- 
ments which it was conceded Schardt had were of a character which 
made it entirely proper to submit to the jury the question whether 
they could be said to rise to the dignity of diseases, within the mean- 
ing of the policy. Morrison v. Muspratt, 4 Bing. 60; Fitch v. Insur- 
ance Go., 59 N. Y. 557. 
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The trial court held, against the objection of défendant, that, when 
Schardt was asked what his occupation was, he answered truly that 
he was a bank teller, and that the scope of the question was not such 
as to require him to add that he was an habituai embezzler. We 
concur in this view. Neither the company nor Schardt could hâve 
thus understood the question. The embezzling was merely misfea- 
sance in his position as teller. He was an unfaithful bank teller. 
But nothing in the question called upon him to say whether he was a 
good or bad bank teller. In New York Bowery Pire Ins. Co. t. New 
York Fire Ins. Co., 17 Wend. 359, the issue was whether a contract 
of reinsurance was avoided by the failure of the company seeking 
reinsurance to communicate to the reinsurer facts known to it re- 
flecting on the character of the original insured. The suprême court 
of New York held that it was, but in doing so expressed, through 
Justice Bronson, its opinion of what the duty of the original insured 
was in this regard: 

"The gênerai doctrine [i. e. of concealment] on thk subject is not denied, but 
it is said that the character of Mortimer [i. e. the original insured] was not a 
fact material to the risk; that the person applying for insurance is not bound 
to say anything about his own character. The last bianch of the remark la 
undoubtedly true. Had Mortimer applied to défendants for insurance, he 
was not bound, nor could it be expected, that he should speak evil of himself. 
Good manners on the part of the underwritei, and self -respect on the part of 
the applicant, would forbid a conversation on the subject of character. If 
the underwriter wished information on that point, he would naturally seek 
it from some other source." 17 Wend. 366, 367. 

This passage is referred to with approval by the suprême court of 
the United States in the case of Sun Mut. Ins. Co. v. Océan Ins. Co., 
107 U. S. 485, 510, 1 Sup. Ct. 582. Justice Bronson's discussion re- 
lated to the disclosure of a fact not inquired about, and the rule there 
laid down was, of course, not intended to relieve an applicant from 
answering questions put to him, which, in their necessary scope, re- 
quire statements from him which relate to his moral character. 
Nevertheless the reasoning of the court justifies the conclusion that 
the insured is not called upon to construe a simple question concerning 
his ordinary vocation into one calling for a statement of crimes or 
misfeasances of which he may hâve been guilty in pursuing such 
vocation. Then it is said that he had expressly warranted that, in his 
statements and answers in this application, no circumstances or 
information had been withheld touching his past and présent state of 
health and habits of life, with which the Penn Mutual Life Insurance 
Company ought to be made acquainted, and that his habit of embez- 
zling should hâve been communicated, to comply with that warranty. 
We are of opinion that thèse words refer to questions and answers in 
the application, and are équivalent to a warranty that the answers to 
the questions are full and complète. The habits of life referred to are 
those inquired about in the médical examination, and are those which 
hâve a direct relation to physical health, and could not be construed 
to refer to thefts or embezzlements of which the applicant may hâve 
been guilty, and concerning which no inquiry was made. 

But, even if Schardt was not required by any spécifie question to dis- 
close the f act of his embezzlements, the policy would still be avoided, 
v.72f.uo.4— 28 
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if it were material to the risk, and he intentionally concealed it from 
the company. This is not controverted. The issue of law between the 
parties is whether the policy would not be avoided, even if his f ailure 
to disclose it were due, not to fraudulent intent, but to mère inadvert- 
ence, or a belief that it was not material. It is insisted for the plain- 
tiff in error that the motive or cause of the nondisclosure is unim- 
portant, if the fact be f ound material to the risk, and was known to 
the insured when he obtained the insurance. The trial court took 
the other view, and instructed the jury accordingly. If this were a 
case of marine insurance, the contention for the plaintiff in error 
must certainly be sustained. The great and leading case on the sub- 
ject is that of Carter v. Boehm, 3 Burrows, 1905, where Lord Mansfield 
explained the effect of concealment of material facts in insurance to 
avoid the policy. He said : 

"Insurance is a contract upon spéculation. The spécial facts upon which 
the contingent chance is to be computed lie most commonly in the knowledge 
of the insured only. The underwriter trusts to his représentations, and pro- 
ceeds upon confidence that he does not keep back any circumstance in his 
knowledge to mislead the underwriter into a belief that the circumstance does 
not exist, and to induce him to estima te the risk as if it did not exist. The 
keeplng back such a circumstance is a fraud, and therefore the policy is void. 
Althougix' thé suppression should happen through mistake, without any fraud- 
ulent intention, yet still the underwriter is deceived, and the policy is void, 
because the risk run is really différent from the risk understood and intended 
to be run at the time of the agreement." 

Carter v. Boehm was the case of insurance of a fort and warehouse 
in the East Indies against capture by the enemy; and, although not 
strictly a case of marine insurance, it has usually been treated as such, 
because of the resemblance of the risk, in its spéculative character, 
to that of a merchant vessel in time of war. That it states the rule 
enforced by the courts of this country in cases of marine insurance 
is established by many décisions. Perhaps the one most recently con- 
sidered by the suprême court of the United States was a case of 
reinsurance of a marine risk. Sun Mut. Ins. Co. v. Océan Ins. Co., 107 
U. S. 485, 1 Sup. Ct. 582. The very marked différence between the 
situation of the parties in marine insurance and that of parties to a 
flre or life policy has led many courts of this country to modify the 
rigor of the doctrine in its application to are and life insurance, and 
to lean towards the view that no failure to disclose a fact material 
to the risk, not inquired about, will avoid the policy, unless such non- 
disclosure was with intent to conceal from the insurer a fact believed 
to be material; that is, unless the nondisclosure was fraudulent. In 
marine insurance the risk was usually tendered and accepted when the 
vessel was on the high seas, where the insurer had no opportunity 
to examine her, or to know the particular circumstances of danger 
to which she might be exposed. The : risk in such a case is highly 
spéculative, and it is manif estly the duty of the insured to advise the 
insurer of every circumstance within his knowledge from which the 
probability of a.loss can be inferred, and he cannot be permitted 
to escape the obligation by a plea of inadvertence or négligence. In 
cases of flre and life insurance, however, the parties stand much more 
nearly on an equality. The subject of the fire insurance is usually 
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where the insurer can send its agents to give it a thorough examina- 
tion, and détermine the extent to which it is exposed to danger of fire 
from surrounding buildings, or because of the plan or material of its 
own structure. The subject of life insurance is always présent for 
physical examination by médical experts of the insurer, who of ten ac- 
quire, by lung and heart tests, and by chemical analysis of bodily 
excrétions, a more intimate knowledge of the bodily condition of the 
applicant than he has himself. Then, too, the practice has grown of 
requiring the applicant for both fire and life insurance to answer a 
great many questions carefully adapted to elicit facts which the in- 
surer deems of importance in estimating the risk. In life insurance, 
not only is the applicant required to answer many gênerai questions 
concerning himself and his ancestors, but he is also subjected to an 
extended examination concerning his bodily history. This was true 
in the case at bar. When the applicant has fully and truthfully an- 
swered ail thèse questions, he may rightfully assume that the range 
of the examination has coyered ail matters within ordinary human 
expérience deemed material by the insurer, and that he is not required 
to rack his memory for circumstances of possible materiality, not in- 
quired about, and to volunteer them. He can only be said to fail in 
his duty to the insurer when he withholds from him some fact which, 
though not made the subject of inquiry, he nevertheless believes to 
be material to the risk, and actually is so, for fear it would induce 
a rejection of the risk, or, what is the same thing, with fraudulent 
intent. A strong reason why the rule as to concealment should not 
be so stringent in cases of life insurance as in marine insurance is 
that the question of concealment rarely, if ever, arises until after the 
death of the applicant, and then the mouth of him whose silence and 
whose knowledge it is claimed avoid the policy is closed. The appli- 
cation is generally prepared, and the questions are generally an- 
swered, under the supervision of an eager life insurance solicitor. 
Only the barest outlines of the conversations between the applicant 
and the solicitor are reduced to writing. The applicant is likely to 
trust the judgment of the solicitor as to the materiality of everything 
not made the subject of express inquiry, and, with the solicitor's 
strong motive for securing the business, there is danger that facts 
communicated to him may not flnd their way into the application. 
With respect to a contract thus made, it is clearly just to require 
that nothing but a fraudulent nondisclosure shall avoid the policy. 
Nor does this rule resuit in practical hardship to the insurer, for in 
every case where the undisclosed fact is palpably material to the risk 
the mère nondisclosure is itself strong évidence of a fraudulent in- 
tent. Thus, if a man, about to fight a duel, should obtain life insurance 
without disclosing his intention, it would seem that no argument or 
additional évidence would be needed to show the fraudulent character 
of the nondisclosure. On the other hand, where men may reasonably 
differ as to the materiality of a fact concerning which the insurer 
might hâve elicited full information, and did not do so, the insurer 
occupies no such position of disadvantage in judging of the risk as to 
make it unjust to require that before the policy is avoided it shall ap- 
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pear, not only that the undisclosed fact was material, but also that it 
was withheld in bad faith. To hold that good faith is immaterial in 
such a case is to apply the harsh and rigorous rule of marine insur- 
ance to a class of insurance contracts differing so materially from 
marine policies in the circumstances under which the contracting 
parties agrée that the reason for the rule ceases. The authorities 
are not uniform, and we are able to take that view which is more 
clearly founded in reason and justice. In England, the tendency of 
the courts has been to hold that the same rules apply to flre and life 
insurance as to marine insurance, in référence to the effect of the con- 
cealment of material facts. In Bufe v. Turner, 6 Taunt. 338, it was 
held that the failure to disclose a fact which the jury found material 
to a are risk avoided the policy, although the nondisclosure was in 
entire good faith. In Huguenin v. Rayley, Id. 186, and in Morrison 
v. Muspratt, 4 Bing. 60, the same ruling was made in cases of life 
insurance. In Lindenau v. Desborough, 8 Barn. & C. 586, which was 
also a case of life insurance and concealment, Bayley, J., stated his 
view thus: 

"I think that in ail cases of insurance, whether on ships, houses, or llves, 
the underwriter should be informed of every material circumstance within 
the knowledge of the assured, and that the proper question is whether any 
partieular circumstance was in fact material, and not whether the party be- 
lieved it to be so." 

The other judges expressed similar opinions. This language is 
quoted with approval by Sir George Jessel, M. R, in London Assur- 
ance v. Mansel, 11 Ch. Div. 363. In Abbott v. Howard, Hayes, 381, the 
Irish exchequer chamber expressed approval of Lindenau v. Desbo- 
rough, and followed it in a flre insurance case. In Insurance Co. v. 
Lloyd, 10 Exch. 523, the court of exchequer held, in a case of guar- 
anty, that the rule as to concealments in life and marine insurance 
was the same. Chief Baron Pollock said : 

"It seems to us an incorrect proposition that the same rule prçvails in the 
case of guaranties as in assurances upon ships or lives, Va which it is a set- 
tled rule that ail material circumstances known to the assured are to be dis- 
closed, though there be no fraud in the concealment. This is peculiar to the 
nature of such contracts, in which, in gênerai, the assured knows, and the 
underwriter does not know, the circumstances of the voyage, or the state of 
the health." 

This case is cited by Mr. Justice Swayne in delivering the opinion 
of the court in Magee v. Insurance Co., 92 U. S. 93, on a question of 
guaranty; but such citation can hardly be regarded as a considered 
approval of the déclaration by the court of exchequer that the rule 
as to concealments was the same in life as in marine insurance. In 
the course of the argument in Lloyd's Case, Baron Parke approves 
the statement of some able American law wrlter on insurance, — pre- 
sumably Mr. Duer, — that the rule for the necessity of the disclosure 
of ail material circumstances in cases of insurance is founded on 
mercantile usage, and not upon fraud. 10 Exch. 531. This only 
conflrms our view that the rule had its origin in the peculiar exigen- 
cies of a very spéculative business, to wit, marine insurance. To en- 
force it in respect to life insurance is to transf er the resuit of a usage 
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prevailing in one branch of business to another, where the conditions 
are very différent, and are of a character that prevents the possibility 
of the existence of a definite usage, well known to both parties, in 
respect to the contracts made. It is the business of shipowners and 
their brokers frequently to deal in insurance, and they inay be pre- 
sumed to know the usages prevailing with respect to contracts that 
they are constantly making. In life insurance the insured never 
makes a business of taking such insurances, and in inost cases he 
takes but one policy. In Wheelton v. Hardisty, 8 El. & Bl. 232, 283, 
the exehequer chamber held that an untrue statement of a material 
fact in a proposai for insurance, made, not by the insured, but by the 
person whose life was the subject of insurance, did not avoid the 
policy, in the absence of knowledge of its untruth by the insured. In 
this conclusion the court avowedly departed from the rule of law gov- 
erning marine policies, by which such a statement is always treated as 
a warranty and condition of the policy. See, especially, the judg- 
ments of Martin and Bramwell, BB., and Crowder, J., pages 298, 300, 
397. In Thomson v. Weems, 9 App. Cas. 671, which was a Scotch 
appeal in a life insurance case, Lord Blackburn said: 

"In policies of marine insurance, I think it is settled by authority that any 
statement of a fact bearing upon the risk introduced into the written policy, 
is, by whatever words and in whatsoever place, to be construed as a war- 
ranty, and prima facie, at least, that the compliance with that warranty is a 
condition précèdent to the attaching of the risk. I think that, on the balance 
of authority, the gênerai prineiples of insurance law apply to ail insurances, 
whether marine, life, or fire. See per Lord Eldon, G, in a Scotch appeal in 
a fire insurance case. Insurance Co. v. Macmorran (July 10, 1815) 3 Dow, 
at page 262. No question arises on that in the présent case, but I do not 
think that this rule as to the construction of marine policies is also applicable 
to the construction of life policies." 

Mr. Pollock states, in the fourth édition of his work on Contracts 
(page 490, note i), that Wheelton v. Hardisty virtually overrules 
Lindenau v. Desborough. It may be doubted whether it has this 
effect, because the latter case only established the doctrine that the 
withholding of any material fact "within the knowledge of the as- 
sured" avoided the policy, whereas in Wheelton v. Hardisty the 
untrue statement was not made by the assured, and its untruth was 
not known to him. But, while Mr. Pollock's view of the conflict be- 
tween Lindenau t. Desborough and Wheelton v. Hardisty may not 
be precisely accurate, it is certainly true that the latter case, decided 
by the highest court in England before which the question has corne 
in such a way as to require décision, is an authority for the proposition 
that the peculiar circumstances under which marine policies are 
issued require a construction of their terms that is not given to poli- 
cies of life and flre insurance. It is said th?t the utmost good faith 
(uberrima fides) is required in ail contracts of insurance, and hence 
the same rule of concealment must apply to life and fire insurance, 
and must avoid a policy for nondisclosure of a material fact, though 
in entire good faith. But it was the same standard of uberrima 
fides which held the insurer to his innocent misrepresentations as con- 
ditions précèdent and warranties in marine insurance. Why should 
not a différence be also made in respect to innocent nondisclosures in 
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life and fire Insurance? The distinction made in Wheelton v. Hard- 
isty between marine and life insurance policies seems to justify the 
language of Mr. Pollock, in his Contracta (4th Ed., p. 490), where, 
after stating the rule of concealments and misrepresentation in ma- 
rine insurance, he says: 

"Thèse rules hâve, in modem times, at any rate, been uniformly treated, 
both at law and In equity, as determined by the exceptional and spéculative 
nature of this particular contract, and not aft'ording ground for any conclu- 
sions of gênerai law. That they do not apply to the contract of life insurance 
is clear from the judgments In the exchequer chamber in Wheelton v. Hardis- 
ty, though a différent opinion formerly prevailed, and in this very case was 
not contradicted in the court below." 

Mr. Pollock refers to London Assurance v. Mansel, 11 Ch. Div. 363, 
as deciding that a material concealment avoids a policy of life insur- 
ance, but says: 

"Probably a 'material fact' means, for this purpose, a fact such that its con- 
cealment makes the statement actually furnished, though literally true, so 
misleading, as it stands, as to be, in effect, untrue." 

Certainly, this was ail that it was necessary to décide in that case, 
although the words of Sir George Jessel are much broader. And, 
what is of prime importance to us, the suprême court of the United 
States has expressly approved the conclusion which the master of rolls 
reached in that case, on its facts, with an equally express dissent from 
the wider effect of his language. Insurance Co. v. Raddin, 120 U. S. 
183, 7 Sup. Ct. 500, and the remarks of Mr. Justice Gray on page 192, 
120 U. S., and page 500, 7 Sup. Ct. 

Coming now to the American authorities, we flnd very early in 
reported cases a disposition to départ from the strict rules of marine 
insurance law in the considération of fire and life policies. In Loan 
Co. v. Snyder, 16 Wend. 481, Chancellor Walworth, delivering the 
opinion of the suprême court of errors of New York, refers to the 
peculiar rule of construction applied to that "anomalous and informai 
instrument called a 'marine policy,' " and expresses the opinion that 
it is not to be applied in its strietness to fire policies. The same view 
is expressed in Jolly's Adm'rs v. Baltimore Equitable Soc, 1 Har. & 
G. 295, by the court of appeals of Maryland. In Burritt v. Insurance 
Co., 5 Hill, 188, Bronson, J., speaking for the suprême court of New 
York, after referring to the rule by which nondisclosure of material 
facts avoids a marine policy, although no inquiry be made, and al- 
though it is the resuit of innocent mistake or inadvertence, said (page 
192): 

"But this doctrine cannot be applicable— at least, not in its full estent— to 
policies against fire. If a man is content to insure my house without taking 
the trouble to inquire of what materials it is constructed, how it is situated in 
référence to other buildings, or to what uses it is applied, he has no ground 
for complaint that the hazard proves to be greater than he had anticipated, 
unless I am chargeable with some misrepresentation concerning the nature 
or estent of the risk. It is therefore the practice of companies which insure 
against fire to make inquiries of the assured, in some form, concerning ail 
such matters as are deemed material to the risk, or which may affect the 
amount of premium to be paid. This is sometimes done by the conditions of 
insurance annexed to the policy, and sometimes by requiring the applicant to 
state particular facts in a written application for insurance. When thus called 



PENN MUT. LIFE INS. CO. V. MECHANICS' SAVINGS BANK & TRUST CC 439 

upon to speak, he is bound to make a true and full représentation concerning 
ail thé matters brougbt to bis notice, and any concealment will hâve the like 
effect as in the case of a marine risk." 

The use of "concealment," in this last passage, should be remarked. 
It means there a failure fully to answer a question put; and it was 
such a concealment which Sir George Jessel had to considerinLondon 
Assurance v. Mansel, and was defined by Sir Frederick Pollock. It is 
not a mère silence upon a matter not made the subject of inquiry. It 
is necessary to détermine in which sensé the word is used in decided 
cases, before their bearing on the présent question can be clearly 
understood. Hère we are considering only the duty of the insured 
in respect to something not inquired about. The suprême court of 
the United States, in Clark v. Insurance Co., 8 How. 235, 249, suggests 
a distinction between fire and marine insurance, in référence to the 
obligation of the insured to speak when not inquired of, and cites in 
support of it the Maryland and New York cases just referred to. In 
Gates v. Insurance Co., 5 ÎJ. Y. 469, the court of appeals held that in 
the case of a fire policy, where the insured makes a full answer to ail 
the questions put to him, he is not answerable for an omission to 
mention the existence of other facts, about which no inquiry is made 
unless he withholds mention of thern with intent to defraud. "He 
has a right to suppose that the insurer, in making inquiries in respect 
to particular facts, deems ail others to be immaterial to the risk to be 
taken, or that he takes upon himself the knowledge or waives in- 
formation of thern." See, also, Browning v. Insurance Co., 71 N. Y. 
508; Woodrulï v. Insurance Co., 83 N. Y. 133; Short v. Insurance Co., 
90 N. Y. 16; Haight v. Insurance Co., 92 N. Y. 55. In Insurance Co. 
v. Harmer, 2 Ohio St. 452, which was a fire insurance case, the dé- 
fense was made that, previous to the issuing of the policy, there had 
been a fire in the insured premises, which had not been disclosed to 
the insurer. The court charged the jury that, if they found the cir- 
cumstance to be material to the risk, the policy was void, "whether 
concealment resulted from fraud, accident, or mistake." Judge 
Ranney — one of Ohio's greatest judges — presided at the circuit in this 
cause, and delivered the opinion of the suprême court. In the su- 
prême court he expressed the view that he was in error in his charge, 
in thus enforcing the rule of marine insurance in a fire insurance case. 
Such an expression of opinion was not necessary to the conclusion in 
the case, but the high standing of the judge gires great weight to 
even his obiter dictum. He said: 

"It is not now true, whatever inay be thought of the older authorities, that 
tbere is no différence in this respect [i. e. as to the rule of concealment] be- 
tween marine and fire insurance, nor that a failure to disclose erery fact ma- 
terial to the risk, upon which information is not asked for, or suppressed 
with a fraudulent intent, will avoid a policy of the latter description. The 
reason of the rule, and the policy in which it was founded, in its application 
to marine risks, entirely fail when applied to fire policies. In the former the 
subject of insurance is generally beyond the reach, and not open to the in- 
spection, of the underwriter, often in distant ports or upon the high seas, 
and the peculiar périls to which it may be exposed, too numerous to be an- 
ticipated or Inquired about, known only to the owners and those in their 
eroploy; while in the latter it is, or may be, seen and inspected before the 
risk is assumed, and its construction, situation, and ordinary hazards as well 
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appreciated by the underwriter as the owner. In marine insurance the under- 
writer, from the very neeessities of his undertaking, is obligea to rely upon 
the assured, and has therefore the right to exact a full dlsclosure of ail the 
facts known to him which may in any way att'ect the risk to be assumed. 
But in fire insurance no such neeessity for reliance exists, and, if the under- 
writer assumes the risk without taking the trouble to either examine or in- 
quire, he cannot very well, in the absence of ail fraud, complain that it turns 
out to be greater than he anticipated. And so are the latest and best authori- 
ties." 

In Massachusetts, in the earlier authorities, the stringent rule of 
marine insurance as to concealments was declared applicable with 
ail its rigor to fire policies. In Curry v. Insurance Co., 10 Pick. 535, 
it was held that if the assured did not communicate facts within his 
knowledge which increased the risk, though he was not questioned 
concerning them, and though he supposée! the facts not to be ma- 
terial, the policy was void. This can hardly be reconciled with the 
later cases in the same court. In Washington Mills Emery Manuf'g 
Co. t. Weymouth B. Mut. Pire Ins. Co., 135 Mass. 503, the question 
was whether a failure to state that the insured did not own the land 
on which the buildings stood avoided the policy. No fraud appeared. 
The court said: 

"The défendant saw fit to issue this policy without any spécifie inquiries 
of the plaintiff as to the title to the land, and without any représentations by 
the plaintiff upon this point. It was its own carelessness, and it cannot avoid 
the policy without proving intentional misrepresentation or concealment on 
the part of the plaintiff. An innocent failure to communicate facts about 
which the plaintiff was not asked will not hâve this effect"; citing Com. v. 
Hide & Leather Ins. Co., 112 Mass. 136; Fowle v. Insurance Co., 122 Mass. 
191; Walsh v. Association, 127 Mass. 383. 

Nor does Chief Justice Shaw's définition of "concealment" in a 
fire insurance case seem to be as broad as that prevailing in marine 
insurance. In Daniels v. Insurance Co., 12 Cush. 416, he said, in 
defining the term as used in a fire policy (page 425) : 

" 'Concealment' is the designed and intentional withholding of any fact 
material to the risk, which the assured, in honesty and good faith, ought to 
communicate to the underwriter. Mère silence on the part of the assured, 
especially as to some matter of fact which he does not consider it important 
for the underwriter to know, is not to be considered as such concealment." 

There are many otner cases of fire insurance in which it is held 
that a nondisclosure of a material fact not inquired about does not 
avoid the policy unless it appears to hâve been withheld with fraud- 
ulent intent. Alkan v. Insurance Co., 53 Wis. 136, 10 N. W. 91; 
Van Kirk v. Insurance Co., 79 Wis. 627, 48 N. W. 798; Insurance 
Co. v. Stultz, 87 Va. 629, 636, 13 S. E. 77; Sanford v. Insurance 
Co. (Wash.) 40 Pac. 609; Pelzer Manuf'g Co. v. St. Paul F. & M. 
Ins. Co., 41 Ped. 271. 

The number of life insurance cases in which the question has arisen 
is small. In Eawls v. Insurance Co., 27 N. Y. 287, the court of ap- 
peals held that, where an applicant for life insurance fully and 
truly answered ail questions put to him by the company, the mère 
omission to state matter, though material to the risk, would not be 
a concealment, and would not affect the validity of the policy, because 
the applicant might présume that the insurer had questioned him on 
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ail subjects winch he deemed material. In Mallory v. Insurance Co., 
47 N. Y. 52, 57, the same court sustained a charge to the jury, that, if 
the applicant did not conceal any fact which, in his own mind, was ma- 
terial in making the application, the policy was not void. See, also, 
Cheever v. Insurance Co., 4 Am. Law Eec. 1 55. In Vose v. Insurance Co., 
6 Cush. 42, the suprême judicial court of Massachusetts ànnounced 
the principle, as applicable to life policies, that the concealment o: 
a material fact will avoid the policy, though it is the resuit of ac- 
cident or négligence, and not of design. The case did not call for 
the application of such a principle. The applicant was asked if he 
was afflicted with any disease. He answered that he was not. At 
the time he had consumption, and had experienced several of the 
premonitory symptoms. His answers were made the basis of the 
policy. It is probable that the term "concealment," as used in this 
case, refers to an incomplète answer to a gênerai question, rather 
than a failure to volunteer a fact not asked for, because the court 
uses in the opinion language which is incorporated in the headnote 
as follows: 

"It is the duty of the insured to disclose ail material faets within his knowl- 
edge. Although spécifie questions, applicable to ail men, are proposed by the 
insurers, yet there may be particular eircumstances affecting the individual 
to be insured, which are not likely to be known to the insurers; and the con- 
cealment of a material fact, when a gênerai question is put by the insurers, 
at the time of effecting the policy, which wouid elicit that fact, will vitiate 
the policy." 

But, whatever the effect of this case, we think the modem tend- 
ency, even of Massachusetts décisions, is to require that a non- 
disclosure of a fact not inquired about shall be fraudulent, before 
vitiating the policy; and, as already stated, this view is founded 
on the better reason. The subject is by no means as clear, upon the 
authorities, as could be wished, and the text writers find much diffl- 
culty in reconciling the cases. May, Ins. (3d Ed.) §§ 202, 203, 207. 
We hold that the charge of the circuit court upon this question was 
correct. 

It is also objected that the court was wrong in charging the jury 
that the burden of proof to establish the materiality of the mis- 
representation or concealment, as well as the fraudulent intent, 
where that was necessary, was upon the défendant. Unquestion- 
ably, this is the gênerai rule. 2 Greenl. Ev. (15th Ed.) § 398; Tid- 
marsh v. Insurance Co., 4 Mason, 439, 441, Fed. Cas. No. 14,024; 
Fiske v. Insurance Co., 15 Pick. 310; Jones v. Insurance Co., 61 
N. Y. 79; Insurance Co. v. Ewing, 92 IL S. 377; Insurance Co. v. 
Brown, 57 Miss. 308. It is urged for the défendant, however, that, 
because it was admitted that Schardt made an untrue answer con- 
cerning his other insurance, the presumption was that his failure 
to mention it was intentional, and that the court should hâve so 
instructed the jury. Had the défendant requested such a charge, 
the question would then hâve been presented for décision. But, 
instead of requesting such an instruction, défendant framed a sin- 
gle charge, which instructed the jury that they should présume, 
not only that the failure to mention the fact was intentional, but 
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also tîiat it was material. This was erroneous, and the court 
rightly refused ta give it But we do not think that the défendant 
was entitled to the instruction that the admission that Schardt 
had a policy in the New York Life Insurance Company, and faîled to 
mention it, raised the presumption that his omission was interi- 
tional, or — what is the same thing — that it was fraudulent. There 
is a natural, and perhaps a légal, presumption of the continuance 
of a state of knowledge as of the state of sanity or marriage, and, it 
being admitted that Schardt once knew that he had taken this 
policy for $5,000, that he continued to know, and so remembered 
that he had the policy when he answered the question as to other 
insurance. But the presumption is not conclusive. Men do forget 
entirely a fact previously known to them, and they do forget it 
temporarily, so that they may make an untrue statement inad- 
vertently about it, though recently known to them. The possi- 
bility or probability of their doing so dépends on the character of 
the fàct in question, and ail the circumstances under which the 
misstatement concerning it is made. There is also a presumption 
that a man does not make a fraudulent misstatement, but men fre- 
quently do nevertheless make such statements; and the question 
whether the presumption is overcome dépends on the evidential 
weight to be given to ail the circumstances, including possible mo- 
tive, together with the positive évidence of witnesses. The two 
presumptions in this case covered the same ground, and were con- 
flicting. Neither was conclusive, and it was for the jury to dé- 
termine from ail the circumstances what the truth was. It would 
seem proper that an instruction referring to one of thèse presump- 
tions should also refer to the other, and should point out the duty 
of the jury to weigh the f acts and circumstances in the light of both. 
Nothing hère said, however, is intended to measure the duty of the 
court in instructing the jury as to presumptions from particular 
facts when other facts and circumstances affecting the weight of the 
presumption, or rebutting it, appear in the case, or when other and 
conflicting presumptions may also hâve application to possible 
phases of the évidence. It is, and must be, largely within the dis- 
crétion of the court, even when a spécial instruction on the subject 
is requested, to détermine in such case whether it is useful to call 
the attention of the jury to presumptions from particular facts at 
ail, when such presumptions do not shift, as between the parties, 
"the duty of going forward with the évidence," as it is sometimes 
called. Instructions as to such presumptions are more or less 
in the nature of comment on the évidence, the scope of which is al- 
ways within the discrétion of the trial court. For the error already 
referred to in the exclusion of évidence, the judgment of the cir- 
cuit court is reversed, with instructions to order a new trial. 
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ENQUIRER CO. v. JOHNSTON. 

(Circuit Court of Appeals, Seventh Circuit. March 5, 1896.) 

No. 234. 

1. Libel — Damages— Imputation of Unchabtity. 

Upon thé trial of an action brought by a woman for a libel, involving a 
charge of unchastity, the plaintiff was perniitted to show that she had 
three young children, and the court, in charging the jury, instructed them 
that, in determining the amount of damages, they might take into con- 
sidération plaintiff's family relations, the injury to her feelings, and lier 
sensé of shame and dishonor; that they should award her such sum as 
would fully and fairly compensate her for ail the wrongs and injury in- 
flicted; and added that they should remember that the réputation of a 
woman, and especially a mother having children, for chastity, is a thing of 
inestimable value. The admission of the évidence and the latter portion 
of the charge were assigned as error. Held no error. 

2. Libel— Evidence— Identification of Plaintiff. 

In an action for libel, an acquaintance of plaintiff may testify that, upon 
reading the libelous publication, he understood it to ref er to plaintiff. 
8. Same— Evidence— Similar Publications. 

Upon the trial of an action for a libel published In a newspaper, it is 
not error to exclude évidence of similar publications in other papers; the 
inquiry being so framed as to include publications which might be subsé- 
quent to or copied from that sued on. 
4. Same — Newspapees— Degree of Care. 

It is not error, in an action for a libel published in a newspaper, to 
charge the jury that the greater estent of circulation makes the libels of 
a journalist more damaging, and Imposes spécial duties, as to care to pre- 
vent the risk of such mischief, proportionate to the péril. 

In Érror to the Circuit Court of the United States for the District 
of Indiana. 

Plaintiff in error is the proprietor of a daily newspaper published in Cincin- 
nati. On August 27, 1892, Mrs. Annie M. Johnston, défendant in error, was, 
and for some months had been, a résident of the city of Logansport, in the state 
of Indiana. She was a widow, with three small children, and she resided at an 
hôtel in Logansport. kept by one J. D. Johnston, a brother of her deceased 
husband, and called the "Johnston House." On the day next after the date 
mentioned, the following matter appeared in said newspaper: 

"Miss Seuil Told on Her Landlord. His Wife Got Irate, and the House- 

keeper was Bounced. A Peculiar Hôtel Strike. 
"Spécial Dispatch to the Enquirer. 

"Logansport, Indiana, August 27.— A decided novelty in the way of a strike 
occurred hère to-day, and the Johnston Hôtel, one of the city's leading hos- 
telries, has been almost forced out of business for the time on its account 
Ail of the female help hâve quit. The city being notoriously short in this 
Une already, the proprietor is experiencing considérable trouble in fllling the 
twenty-flve vaeancies existing. The trouble grew out of the discharge of 
the housekeeper, Miss Emma Seuil, which occurred last evening. Miss Seuil 
came hère from Leavenworth, Kan., several years ago, and has made an 
enviable réputation by the neat and painstaking manner in which she con- 
ducted affairs at the Johnston. In an interview this morning with the pro- 
prietor and landlord, J. D. Johnston, the Enquirer correspondent learns that 
the housekeeper was flred for màking trouble between himself and wife. 
Mrs. Johnston is away on a visit with her brother, Thomas Dugan, of Spring- 
fleld, Ohio. During her absence the housekeeper kept Mr. Johnston under 
surveillance, and this week wrote his wife a letter accusing him of undue inti- 
macy with the wife of a deceased brother. Mrs. Johnston, according to the 
landlord's own words, 'being naturally of a jealous disposition, immediately 
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became enraged upon receipt of this letter, and wrote back, raising h 1.* 

It didn't take Mr. Johnston very long, after gettlng this letter, to see tlie 
housekeeper and give her her time. Tbe other glrls, upon learning or ner uis- 
chàrge, also packed tbeir Personal eft'ects, and walked out in a body, with 
their Saratogas under their arms." 

Tbe issue of tbe paper containing tbis was sold on the streets of Logans- 
port by newsboys, and at news stands, and elsewhere throughout tbe country. 
Défendant in error brougbt suit for libel in tbe circuit court of Oass county, 
Ind. Tbe cause was transferred to tbe circuit court of tbe United States for 
the district of Indiana, and tbere sbe reeovered a judgment for $4,000. 

Addison C. Harris and Alex. Murray, for plaintiff in error. 
W. P. Kappes and M. Winfleld, for défendant in error. 

Before WOODS, JENKINS, and SHO WALTER, Circuit Judges. 

SHOWALTER, Circuit Judge (after stating the facts as above): 
Défendant in error testifled as a witness on the trial. She was asked 
by her counsel, "How many children hâve you?" and answered that 
she had thrëe, aged, respectively, 6£, 5£, and 3£ years. In his charge 
to the jury, the court said: "In determining the amount of damages, 
you may take into considération her family relations and her social 
standing, the injury, if any, to her feelings, her wounded sensibilities, 
and her sensé of shame and dishonor." This direction and the fore- 
going question and answer are assigned as errors, the point of objec- 
tion being that the jury were thereby given "the right to consider, 
as an élément of damage sustained by plaintiff," the fact that she had 
three children of the âges stated. 

The hurt by a libel is primarily to réputation, meaning the esteem 
in which the person libeled is held by others. Involved in this'is the 
pain or suffering personal to the injured party, to wit, the conscious- 
ness of dégradation attaching to himself and those whose lot in life is 
determined by his own. It is not the sensé of this record that the 
children of défendant in error were to be compensated. The chil- 
dren were part of her environment. Her relation to them was such 
as might make the hurt to herself more acute and permanent, such 
as might render her more sensitive to and more helpless against the 
wrong done. This court cannot hold that the fact objected to was 
improperly brought to light, especially in view of the peculiar char- 
acter of the publication in question. Barnes v. Campbell, 60 N. H. 
27; Bolton v. O'Brien, 16 L. R. Ir. 97, 110; Chesley v. Tompson, 137 
Mass. 136; Klumph v. Dunn, 66 Pa. St. 141; 3 Suth. Dam. p. 259, 
§ 1210; Id. p. 2599, § 1214. The matter quoted from the charge, in 
connection with the remainder of the charge as quoted below, could 
not hâve misled the jury. 

The trial judge said, in concluding his charge: 

"In determining tbe amount of damages, you may take into considération 
her family relations and ber social standing, tbe injury, if any, to her feelings, 
her wounded sensibilities, and her sensé of shame and dishonor. You may 
also take into considération the publicity given to the accusation, and ail the 
circumstances in évidence bearing on the character and estent of her injury, 
and award her such sum as shall fully and fairly compensate her for ail the 
wrongs and injury inflicted upon her by such publication. In determining 
wbat amount would be just and proper, you may take into considération any 
circumstance In the évidence which tends to show that the défendant was 
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not actuated by actual malice, or that it acted in good faith, in the honest be- 
lief that it was publishing the truth, in making the publication, as matters in 
mitigation of the damages. You should, however, remember that the répu- 
tation of a woman for chastity, and especially the réputation of a motlier, 
having children, for chastity, is a thing of inestimable value, and that any 
injury done to such réputation by the publication of false and libelous 
charges ought to be compensated for by the assessment of damages which 
should be a full and adéquate satisfaction for ail the wrong and injury in- 
flicted upon her." 

Counsel for défendant (plaintiff in error) then said : 

"I will ask your honor to state the rule that in this case the jury must not, 
in assessing damages, in any event allow anything by way of vindictive or 
punitive damages." 

And the court added: 

"I will do so, although I think it is covered in my charge. While it is your 
duty to return, if you should return a verdict for the plaintiff, a verdict for 
such sum as shall fully and fairly and completely compensate her for ail the 
injuries that she has suffered, or will suffer in the future, you are not per- 
mitted to assess anything by way of punishment, or vindictive damages; sim- 
ply compensatory damages." 

Brror is assigned upon the following words, taken from the forego- 
ing portion of the charge: "You should, however, remember that 
the réputation of a woman for chastity, and especially the réputation 
of a niother, having children, for chastity, is a thing of inestimable 
value." This sentence did not involve any proposition of law. In 
view of the context, it could not hâve been understood by the jury as 
anything more than an observation, sentiment, or opinion which the 
judge saw fit to express. That to the normal woman, especially if 
she be in a state of widowhood with small children around her, a 
réputation for chastity is of very great importance, is an inference 
which the ordinary observer, whether he happen to be judge or juror, 
will be apt to draw from social phenomena in this country. But it 
is an inference of fact. The légal effect of the charge hère was not 
altered by the words objected to. 

In Smith v. Association, 14 U. S. App. 173, 5 C. C. A. 91, and 55 
Fed. 240, which was a case very like the présent, the trial judge, 
referring substantially to the same matter as that spoken of by the 
trial judge in this case, said in his charge: "It is impossible to arrive 
by any arithmetical calculation at the amount of damages to which 
she is enritled on this account." Eesponding to the error assigned 
on this pro-iouncement, the court of appeals said : "This was a truth- 
ful statement, and the jury being further instructed that they were to 
compensate for the actual injury caused, that, while the amount was 
in their control, the amount should be reasonable and should be just, 
the defendant's exception is clearly unsound." It is not claimed in 
the case at bar that the jury were not correctly instructed as to the 
measure of damages. The error upon the statement above quoted 
from the charge is therefore not well assigned. 

To one A. C. Barnett, a witness called by défendant in error, was 
put by her counsel the following question : "You may state, Mr. Bar- 
nett, after reading the article [meaning the publication in question], 
to whom did you understand it referred when it spoke of Mr. Johns- 
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ton's intimacy with the wife of a deceased brother?" The witness 
answered: "I understood it to mean Mr. Johnston and the widow 
that had corne from Australia, that he had sent for." Counsel for 
plaintiff in error objected to the question, saying: "That, while the 
facts and circumstances might be proven, it was for the jury to dé- 
termine who was meant." In this court the point is argued by both 
sides as though the witness had answered that, upon first reading the 
publication, he understood défendant in error to be the person re- 
f erred to by the words "the wife of a deceased brother." Mr. Barnett 
was himself an hôtel keeper in Logansport. He knèw Johnston, and 
had been acquainted with défendant in error during ail the time of 
her résidence in Logansport. 

In Odgers on Libel and Slander (page 567), it is said: "The plain- 
tiff may also call at the trial his f riends or others acquainted with the 
circumstances, to state that, on reading the libel, they at once con- 
cluded that it was aimed at the plaintiff. It is not necessary that ail 
the world should understand the libel; it is sufflcient if those who 
know the plaintiff can make out that he is the person meant." To 
the same effect is the text in Falkard's Starkie on Libel and Slander 
(4th Eng. Ed. p. 589). 

In Eastwood v. Holmes, 1 Fost. & F. 349, Willis, J., ruled out the 
question: "To whona did you understand the article to apply?" But 
in that case the publication showed on its face that it applied to an 
entire class of dealers, and not to the particular person who brought 
the suit. Moreover, the court held the publication itself not action- 
able. Décisions in England and in this country seem in gênerai to 
be in accord with the text as quoted from Odgers. Du Bost v. Beres- 
ford, 2 Camp. 512; Cook v. Ward, 6 Bing. 412; Broome v. Gosden, 1 
0. B. 728; Bourke v. Warren, 2 Car. & P. 307; Knapp v. Fuller, 55 
Vt. 311; McLaughlin v. Eussel, 17 Ohio, 481; Prosser v. Callis, 117 
Ind. 105, 19 N. E. 735. 

One's réputation is the sum or composite of the impressions spon- 
taneously made by him from time to time, and in one way or another, 
upon his neighbors and acquaintances. The effect of a libelous publi- 
cation upon the understanding of such persons, involving necessarily 
the identity of the individual libeled, is of the essence of the wrong. 
The issue, in a libel case concerns not only the sensé of the publica- 
tion, but, in a measure, its effect upon a reader acquainted with the 
person referred to. The accuracy of the witness as to identity may 
be tested by cross-examination. At ail events, and in view of the 
answer by Mr. Barnett, which appears to be the only matter in the 
record suggesting the possibility that there might hâve been some 
"wife of a deceased brother" other than this défendant in error to 
whom the publication in f act referred, this court cannot hold the error 
in question well assigned. 

One Gravis, a witness called by plaintiff in error, testiâed that two 
daily newspapers, The Pharos and The Daily Journal, were published 
in Logansport. Error is assigned upon the refusai of the court to 
permit an answer to the following question put to this witness: 
"You may tell the jury whether publications of the purport of the one 



ATWOOD V. CHICAGO, B. I. & P. BY. CO. 447 

you hâve there [being the article published in the Cincinnati En- 
quirer] were published in those papers?" This inquiry covered publi- 
cations winch, might be subséquent to or copied from that sued on. 
It was not error to exclude an answer. 

In the course of the charge, the court said : 

"There is no privilège in journalisai whieh will excuse a newspaper in pub- 
lishing false and defamatory charges when any other like publication by an- 
other person would not be excused. Whatever functions the journalist per- 
forais are assumed for his own advantage, and are laid down at his will, and 
are performed under the saine responsibility attaching to ail other persons. 
A journalist is not aboyé the law. The greater extent of circulation makes his 
libels more damaging, and imposes spécial duties, as to care to prevent the 
risk of such mischief, proportionate to the péril." 

The last sentence, which is the matter assigned as error, is a 
truism; namely, that whoever, for personal profit, voluntarily makes 
use of an instrumentality which may be exceptionally hurtful to 
another, must, for that reason, be the more caref ul. The word "satis- 
faction," near the close of the charge, as before quoted in this opinion, 
obviously means "équivalent" or "compensation." 

The judgment is affirmed. 



ATWOOD v. CHICAGO, R. I. & P. RY. CO. et al. 
(Circuit Court, W. D. Missouri, W. D. February 5, 1896.) 

1. Négligence— Pleading and Proop— Directing Verdict. 

The administratrix of one A. brought an action, to recover damages for 
his death, against two railroad companies, the R. Co. and the U. Co., 
alleging that the R. Co. operated its trains between certain points over 
the railroad of the U. Co., but not alleging upon what terme or condi- 
tions the R. Co. used such railroad; that on a certain day, when trains 
on both roads were to leave the station at L., it was the duty of the R. 
Co.'s train, which followed the U. Co.'s train, to wait at L. 10 minutes 
after the departure of the latter, and it was the duty of the U. Co., by its 
train dispatcher at L., to hold the R. train at JL 10 minutes after the 
departure of the U. train; but that the R. train negligently left 5 min- 
utes after the U. train, and the U. Co. negligently permitted it to do so, 
in conséquence of which the R. train ran into the U. train, causing the 
death of A., the conductor of the latter. No négligence was alleged 
other than the starting of the trains from L. too near together. No 
definite évidence was given by the plaintiff to show what interval actually 
elapsed between the departures of the two trains from L., though the 
rules of the U. Co. required an interval of 10 minutes. The whole drift 
of the plaintiff's évidence tended to show that, after the R. train left L., 
the employés in charge of it, knowing the U. train was in front, could, 
by the exercise of due care, hâve avoided the accident. Held. that 
plaintiff could recover only by proof of the négligence alleged in the 
complaint; and as there was nothing to justify a finding that the U. Co. 
started the trains from L. too close together, or that such act, if proved, 
was the proximate cause of the injury, the jury should be instructed to 
flnd for the U. Co. 

S. Same— Respondeat Superior. 

It was shown that the R. Co. used the U. Co.'s tracks under a contract 
which provided that the U. Co. should hâve the exclusive right to make 
rules for the opesation of that part of the railroad used by the parties 
jointly, and that ail trains should move in accordance with the order of 
the superintendent of the U. Co. Accordingly, held, that the R. Co., 
having no right or power to direct the movements of its trains while on 
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the track of the U. Co., could not be held responsible to thlrd parties on the 
doctrine of respondeat superlor, for any négligence of the men in charge of 
the train while running over such tracks, though they were in its employ 
and paid by it. 

Action to recover from the Chicago, Rock Island & Pacific Rail- 
way Company and the receivers of the Union Pacific Railway Com- 
pany damages resulting to plaintiff from the death of her husband, 
who was killed on the Union Pacific Railway, a few miles west 
of Kansas City, in a collision between two trains, on the 2d day 
of January, 1894, which were being operated on said railway. 

The Rock Island Company owned and operated a railway from Denver 
to the city of Topeka, and its trains were run and operated over the Union 
Pacific Railway from Topeka to Kansas City, and from Kansas City to 
Topeka, under a contract made between the Union Pacific Company and the 
Rock Island Company. The contract, among other things, provided that the 
Union Pacific Company should make rules and régulations for the opération 
of its railway between the points above mentioned, which should hâve like 
application to ail engines and trains which may be moved over said rail- 
way, and that the trains of both companies should move under and in ac- 
cordance with the orders of the superintendent or train dispatcher of the 
Union Pacific Company. The Rock Island train was manned by employés 
hired and paid by that company. The deceased, at the time of the col- 
lision, was in charge as conductor of the Union Pacific train, and was an 
employé of and working for that company. The plaintiff alleged in her péti- 
tion that the death of her husband was caused by the négligence and care- 
lessness of the employés of the Rock Island Company in charge of its train. 

David Overmeyer and D. W. Mulvane, for plaintiff. 

John W. Beebe and N. H. Loomas, for défendant Union Pac. 
Ry. Co. 

W. F. Evans, Frank P. Sebree, and J. E. Dolman, for défend- 
ant Chicago, R. I. & P. Ry. Co. 

PHILIPS, District Judge (orally). At the conclusion of the 
plaintiff's évidence, each défendant has interposed, in the nature 
of a demurrer to the évidence, an instruction directing the jury 
to find for the défendants notwithstanding the évidence. It is 
évident that the pétition in this case was framed on the theory of 
the right of- a joint action against the défendant corporations 
growing out 'of concurring acts of négligence contributing to the 
injury in question. It allèges that the défendant the Rock Island 
Railway Company "operated its trains between the city of Topeka, 
Kansas, and Kansas City, Missouri, over the railroad of the said 
Union Pacific Railroad Company, hereinafter described." There 
is no averment as to the relation existing between thèse two com- 
panies, — no allégation as to the terms or conditions upon which 
the Rock Island Company operated its trains over the track of the 
Union Pacific Railroad Company. It appears from the pétition 
that the railroad track was and is the property of the Union Pacific 
Company. Whether by lease or other contract the Rock Island 
Company ran its trains on this railroad does not appear. The 
averment of the pétition would hold good even if the Rock Island 
Company were a mère intruder or trespasser upon this road. 

When it cornes to the spécifie allégations by which it was sought 
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to flx the liability of the Union Pacific Eailroad Company for this 
injury, it is alleged as follows: 

"Plaintiff further allèges that said Union Paclflc train No. 1-12 left 
Lawrence about 4:30 o'clock on the morning of the 2d day of January, 1894; 
that, under the rules governing the opération of ail the trains upon the 
railroad in question, it was the duty of the Chicago, Rock Island and Pacific 
train to remain at Lawrence ten minutes after the departure of the said 
Union Pacific train; that it was the duty of the receivers of the Union 
Pacific Railway Company, through its train dispatchers and telegraph oper- 
ators, to hold said Rock Island train at Lawrence for ten minutes after the 
departure of the Union Pacific train, but, wholly disregarding its duty in that 
respect, the Chicago, Rock Island & Pacific train negligently and carelessly left 
Lawrence, and followed said Union Pacific train, within five minutes after 
the departure of said Union Pacific train; that, wholly disregarding their 
duties in that respect, said receivers of the Union Pacific Company negli- 
gently and carelessly permitted said Rock Island train to leave Lawrence 
within five minutes after the departure of said Union Pacific train No. 1-12." 

There is no other négligent act or omission of duty contribut- 
ing to the injury alleged against the Union Pacific Railway Com- 
pany. 

It is a well-recognized rule of pleading and practice in this ju- 
risdiction, following the repeated rulings of the suprême court of 
this state, that the proof can never be broader than the averments 
of the pétition; that a party cannot recover upon other ground of 
négligence than that specifically alleged; for the reason that the. 
défendant cornes to court with his évidence to meet the issue, 
and none other, presented by the plaintiff's pétition. It is not 
correct, as claimed by counsel for plaintiff, that recovery may 
be had upon this pétition because of the assumed failure of the 
défendant to hold the train at some other point 10 minutes be- 
tween Lawrence and the place of disaster. Under the pétition, 
Lawrence is the initial point, and the négligence on the part of 
the Union Pacific Company is limited and restricted to the station 
at Lawrence. The neglect is alleged to hâve occurred there, and 
not elsewhere. There was no spécial effort on the part of the 
plaintiff to show by direct testimony the précise time or minute at 
which the Rock Island train was permitted to follow the Union 
Pacific train out of the Lawrence station, and there was certainly 
no effort on the part of the Union Pacific Railway Company to 
help out the plaintiff in respect of this issue, whatever other as- 
sistance she may hâve received from the Union Pacific Company 
in her effort to fix the responsibility for her husband's death on 
the Rock Island Company. It is true, as contended by plaintiff's 
counsel, that there is some évidence tending to show that the Rock 
Island Company, at the Lawrence station, assisted in pushing and 
starting the Union Pacific train out of that station ; but how long 
it stopped after that time we do not know. It appears that there 
was a watering station and a switch at Bismark Grove, at which 
trains were accustomed to stop, which was near the corporate lim- 
ita of the city of Lawrence; that the Rock Island train pulled up 
there as if to pass the Union Pacific train, which was not ac- 
complished. As to what interval of time in fact elapsed between 
the leaving the station at Lawrence of thèse two trains it is im- 
v.72F.no.4— 29 
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possible to détermine from this évidence. The rules prescribed 
t>y the Union Paciflc Railway Company déclare exactly how thèse 
trains should leave the station; that no train should leave a 
station until it has permission or direction from the train dis- 
patcher or operator at that place. Where a party undertakes to 
recover judgment against another, to take the property of one, 
and appropriate it to his use, upon the ground of an imputed nég- 
ligent act, the évidence ought to be so direct and tangible as to 
satisfy the conscience of both court and jury that a case is made 
out. 

And, even if it could be held that there is sufficient évidence 
to go to the jury to détermine the time within which the train in 
question did leave Lawrence station, the next question which con- 
fronts the court and jury is, was there any real connection be- 
tween the time of the departure of the Rock Island train from 
Lawrence and the accident in question? No recovery can be pred- 
icated upon an imputed négligent act unless such act contributes 
directly to the injury. The whole drift of the plaintiff's testimony 
in this respect, assisted by the employés, agents, and lawyers of 
the Union Paciflc Railway Company, being directed to show that 
after passing beyond Lawrence, knowing that the Union Pacific 
train was in advance of the Rock Island train, and could be readily 
seen, so that, by the exercise of due care and caution on the part 
of the Rock Island engineer and servants, the accident could hâve 
been prevented, it is quite inconceivable that, under the évidence 
presented, there was any such connection between the time of 
leaving Lawrence station and the collision to warrant the conclu- 
sion that the failure of the Union Pacific Company's agents at 
Lawrence to restrain the Rock Island train there for 10 minutes 
contributed directly or even remotely to the accident. Therefore, 
to maintain this action, it must be held under such a pétition, on 
gênerai principles of law, that the Union Pacific Company is lia- 
ble for damages resulting from injury to one of its own employés by 
reason of the négligent act of the Rock Island Company while run- 
ning its train over the track of the Union Pacific Company. 

Counsel for the latter Company direct the attention of the court 
to the décisions of the court of appeals of Texas and of the su- 
prême court of Indiana which hold, in effect, that the company in 
whose service the employé is, the employer himself being free 
from négligence contributing to the injury, is not liable for the 
injury resulting from the wrongful act of a third party. The ar- 
gument of thèse courts is that the liability, as in the case of the 
Union Pacific Company to its own employés, must spring either 
from a contractual relation, or from some obligation which the 
law, on principles of public policy, imposes. It being the duty of 
the employer to furnish a reasonably safe place for his employés 
to work in, to furnish suitable and reasonably safe implements 
and instruments with which to work, and keep the machinery in 
reasonably safe condition, so as not to expose the employé to un- 
necessary danger, when it has done this it has performed its full 
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duty under the law to its own employé. Therefore, they say that 
where the master has not been guilty of any négligence himself 
which contributes directly to the injury, and the injury cornes to 
the employé outside of any act of the employer, beyond the con- 
trol of the immédiate master, by some vis major, both reason and 
justice demand that the master shall not be held liable therefor. 
Whether or not this ruling would apply to the case at bar, to an 
injury occurring in the state of Kansas, where the master, un- 
der the spécial statute, is made liable for an injury resulting to 
his servant by the négligent act of a fellow servant, I do not deem 
it essential to the conclusion reached to détermine. My conclu- 
sion in this case is predicated of the évidence as applied to the 
pleadings between the plaintiff and the Union Pacific Eailway 
Company. The demurrer to the évidence or the instruction asked 
by the Union Pacific Railway Company will be given. 

In respect to the case against the Rock Island Company, I am 
free to confess that the question presented is not free from em- 
barrassaient; and I hâve not had the time, in the progress of 
this trial, and since the argument, to give it extended considér- 
ation. The plaintiff bottoms her right of recovery against the 
Rock Island Company upon the ground that the death of her hus- 
band, who was the conductor on the Union Pacific train, resulted 
from the négligence of the servants of the Rock Island Company 
as to the manner in which they operated the train of the latter 
company at the time of the injury; that they negligently and wan- 
tonly permitted the Rock Island train to run down upon the train 
on which the conductor Atwood was located, causing his death. 
The liability of this company must arise either from some con- 
tractual relation between the défendant and the injured party, 
or from some duty the company owed to the public. It does 
not spring from any contractual relation, because of the relation 
of master and servant between the défendant company and the 
conductor Atwood on the Union Pacific train. It must therefore 
spring from the duty which the défendant company was under 
at the time to the public, and which it was in position to exert. 
While it is true that third parties cannot be affected by any con- 
tract to which they are not parties, it is compétent in this case, 
as a matter of défense, for the défendant company to show how 
it was upon this road at the time of the injury, whether it was 
there under such conditions and circumstances as to give this 
plaintiff a cause of action against it. Without stopping to recount 
the authorities, it will be found that the liability of railroad com- 
panies for personal injuries to third parties grows out of the fact 
that such companies at the time were running and operating the 
train which caused the injury. In other words, that it was running 
and operating the railroad. It is common law that where one rail- 
road company leases its railroad to another railroad company, and 
the latter is operating the road, and an injury is done to a third 
party, both the lessor and lessee may be held responsible therefor ; 
the lessor upon the ground that it cannot escape its obligation to 
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the public by devolving the opération and management of its road 
upon another party, and the latter upon the ground that it con- 
trolled and operated the train at the time of the in jury. The for- 
mer having obtained a franchise from the state authorizing it to 
operate a railroad, it cannot abdicate, so far as the public is con- 
cerned, and escape its responsibility, no matter what the terms 
of the contract between it and the lessee as to the liability of the 
latter over to the former for injuries and losses occasioned by the 
négligent acts of the lessee. It is true that the contract between 
the Union Pacific Company and the Rock Island Company uses 
the words that the Union Pacific Company "lets, leases, and de- 
mises to the party of the second part, for nine hundred and ninety- 
nine years," the right to run the trains of the Rock Island road 
over the Union Pacific tracks between Topeka, Kan., and Kansas 
City, Mo.; but this contract does not establish the relation of 
lessor and lessee between the two railroads. It was not compé- 
tent for the Union Pacific Railway Company, under its charter 
from the government of the United States, to throw off its obliga- 
tion to the public to run and operate its road by devolving that 
duty upon the Rock Island Company by contract. 

The law in this respect is well stated by Justice Miller in Penn- 
sylvania R. Co. v. St. Louis, A. & T. H. R. Co., 118 U. S. 309, 6 
Sup. Ct. 1094, as follows: 

"As the just resuit of thèse cases, and on sound principle, unless specially 
authorized by its charter, or alded by some other législative action, a rail- 
road company cannot, by lease or any other contract, turn over to another 
company, for a long period of time, its road and ail its appurtenances, the 
use of its franchises, and the exercise of its powers; nor can any other 
railroad company, without similar authority, make a contract to receive and 
operate such road, franchises, and property of the flrst corporation." 

This doctrine has been applied by Judge Sanborn, of this cir- 
cuit, to a contract between thèse two parties almost on ail fours 
with the one under considération. See Union Pacific Ry. Co. v. 
Chicago, R. I. & P. Ry. Co., 2 C. C. A. 174, 51 Fed. 309, in which 
it is held, in effect, that such a contract does not establish the 
relation of lessor and lessee between the two companies. The 
contract under review in that case gave the Chicago, Rock Island 
& Pacific Railroad Company the right to use the track in con- 
junction with the Union Pacific Railroad Company over the Omaha 
bridge, and through the city of Omaha, some few miles, to make 
connection with its own road. That contract used the language 
"that the Pacific Company hereby lets to the Rock Island Railroad 
Company," for the purposes mentioned, the right of occupation 
for 999 years, just as in the case at bar. It contains provisions 
almost counterparts of those in the contract in question. It pro- 
vides for making each party liable to the other for injuries to third 
persons, and gives to the Union Pacific Railroad Company the right 
to make rules and régulations for the opération of the road, just 
as in the case at bar; and the two contracts were doubtless drawn 
by the same lawyers. In respect of that contract, Judge Sanborn 
said: 
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"By this contract, the Pacific Company does not surrender or transfer any 
part of its road or property; on the other hand, it retains their possession, 
and reserves to itself, by the express terms of the contract, the absolute con- 
trol, through its own superintendent, of the opération of every train of every 
company that enters upon thèse tracks." 

Looking at the contract in question, it is évident that it was in 
the minci of the distinguished lawyers who drew it between thèse 
two railroad companies that they recognized a primary liability 
on the part of the Union Pacific Railway Company to third per- 
sons for damages, both to stock and injuries to third parties, re- 
sulting from the running of trains of the Rock Island Company 
over this track ; for the contract expressly provides, in eff ect, that, 
where recovery shall be had against the Union Pacific Railway 
Company for damages conséquent upon the négligent act of the 
Rock Island Company, the Rock Island Company shall be answer- 
able over to the Union Pacific Company therefor, to be settled be- 
tween the parties by submission to arbitration. This was done 
evidently because of the récognition by the contracting parties 
of the well-settled rule that, where the lessor or party owning the 
road is mulcted in damages for injuries to persons or to property 
by reason of the négligent act of its lessee or the company using 
its track, there was no right of action in its favor over against the 
lessee or party having permission to run its trains over its track, 
in the absence of a spécial contract creating such liability; and 
it was for this reason that the parties to this contract put in the 
express provision just referred to. The contract also provided that 
the Union Pacific Company should not be bound by any judgment 
against the Rock Island Company, and vice versa, to which the 
one party or the other was not a party or had notice and the op- 
portunity to interpose and make défense. No more importance, 
therefore, can attach to thèse provisions of the contract, than that 
they are a guaranty of the companies for their own protection. 
And the courts hâve repeatedly held that, in an action by a third 
party against the company owning the road, it is wholly imma- 
terial what thèse provisions are between the two companies using 
the track. They do not affect the question of their respective lia- 
bilities to the public. 

It is expressly stipulated in this contract that the Rock Island 
Company shall do no business between Topeka and Kansas City. It 
shall take neither freight nor passengers, nor make any contract in 
respect of business between thèse two points. The business and 
trame on that part of the road belongs absolutely and exclusively 
to the Union Pacific Company. Nothing but the simple right is given 
to the Rock Island Company to send its trains over that part of the 
railroad of the Union Pacific Company under joint schedules. The 
third paragraph expressly pro vides that the Union Pacific Company 
shall hâve the exclusive right to make ail rules and régulations for 
the opération of that portion of its railroad to be used by the parties 
jointly, which shall hâve like application to ail engines and trains 
which shall be moved over said railroad. Ail trains shall move under 
and in accordance with the orders of the superintendent or train dis- 
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patcher of the party of the first part (the Union Pacific Company), 
which shall as nearly as may be practicable secure equality of rights 
and privilèges to ail trains of the same class. Therefore, between 
Topeka and Kansas City the Rock Island train passed under the rules 
and régulations made alone by the Union Pacific Company, and they 
moved under and in accordance with the orders of the superintendent 
and the train dispatcher who were servants of the Union Pacific 
Company. In other words, in their opération and movements be- 
tween Topeka and Kansas City, the Eock Island trains were abso- 
lutely under the undivided control and jurisdiction of the officers and 
agents of the Union Pacific Company. 

In order to subject the Eock Island corporation itself, so far as 
third persons are concerned, to liability for injuries resulting from 
the manner and mode of eonducting their trains on this track, au- 
thority must be found in the doctrine of respondeat superior. A 
référence to the f undamental rule, as expressed in recognized authori- 
ties, will clearly présent the thought that is in my mind. 

Parsons on Contracts says: 

"There must be some principle which limits and defines the rule of re- 
spondeat superior, and we think it may be clearly seen and fixed. It is 
this: The responsibility of the raaster grows out of, is measured by, and De- 
gins and ends with, his control of the servant." 

Judge Cooley, in his work on Torts, says: 

"But dnly as between two parties does the contract establish their relation 
and détermine their rights. Whatever obligations the relation migbt im- 
pose on either as respects third parties would not dépend upon the nature 
of the stipulation, but must spring from the relation itself. If one is in- 
jured by the servant of another, and the injury is in a manner connected 
with the fact of service, it would be immaterial to the injured party what 
the contract of service was, how long it was to continue, what compensation 
was to be paid for it, or what mutual covenants the parties had for their 
own protection. The liability of the master, if any, cannot dépend upon 
circumstances with which the public has no concern; it must corne from the 
fact that whenever one person has placed hirnself under another's direction 
and control, in a manner that should impose on the latter the obligation to 
protect third parties against any injury from the acts and omissions of his 
subordinate, it could not at ail dépend on whether the master was to pay 
anything, nor whether the service was permanent or temporary. His control 
of the action of the other is the important circumstance, and the particulars 
of his arrangements are immaterial." 

Wood, in his work on Master and Servant, says: 

"The simple test is: Who has the gênerai control of the work? Who has 
the right to direct what shall be done and how to do it?" 

The suprême court of this state, in Hilsdorf v. City of St. Louis, 45 
Mo. 98, lays down this postulate: 

"The rule that prescribes the responsibility of principals, whether private 
persons or corporations, for the acts of others, is based upon their power of 
control. If the master cannot command the servant, the acts of the servant 
are clearly not his. He is not master, for the relation implied by that term 
is one of power, of command; and, if a principal cannot control his agent, 
he is not an agent, but holds some other or additional relation. In neither 
case can the maxim respondeat superior apply to them, for there is no 
superior to respond." 

As said by the suprême court of Vermont: 
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"The gênerai principle of law is that a master 1s liable for the tortious 
acts of hls serrant which are done in the service of the master. This re- 
sponsibility grows out of and is measured by his control of the service, and 
in fact it begins and ends with it" Town of Pawlet v. Rutland & W. R. Co., 
28 Vt. 297. 

I hesitate not to assert that if we would go to the fundamental 
principle, which is always the safest guide, it would be found that 
the matter of the liability of the master dépends and turns upon the 
question, who, at the moment of the imputed injury, had the control 
and direction of the movements of the servant whose misconduct or 
négligence caused the injury? If the servant at the time of the 
injury is not subject to the direction of the master sought to be 
charged upon the doctrine of respondeat superior, but is subject to 
the order and dominion of another, over whose actions the party 
sought to be charged has no control, the rule has no application. The 
learned counsel for plaintiff, recognizing the force of this contention, 
very ingeniously sought in argument to distinguish between the effect 
of the rules and régulations of the Union Pacific Company at stations 
where the power and authority of the superintendent or local agents 
of the Union Pacific Company could be directly and personally ex- 
erted upon the trainmen in charge of the Rock Island Company, and! 
their inability to control them between stations, thus undertaking to 
limit the effect of this contract and thèse rules and the jurisdiction 
of the Union Pacific Company to stations where there was an oppor- 
tunity, by télégraphie wires and operators, to inform the superin- 
tendent of the Union Pacific Company of any dereliction of duty on 
thè part of the servants of the Eock Island Company; so that, when 
this tangible continuity of control should be for a moment broken, the 
obligation to operate the trains, and the fact of the opération, ceased, 
— was taken from one party, and conferred upon the other, making a 
sort of interchangeable jurisdiction. The contract contemplâtes no 
such absurdity. It is a doctrine as old as the Bible itself, and the 
common law of the land follows it, that a man cannot serve two 
masters at the same time; he will obey the one, and betray the other. 
He cannot be subject to two controlling forces which may at the time 
be divergent. So the English courts, which are generally apt to hit 
the blot in the application of fundamental rules, hold that there can 
be no application of the doctrine of respondeat superior in its appli- 
cation to two distinct masters; that the servant must be subject to 
the jurisdiction of one master at one time. This contract would eut 
its own throat had it provided that when at a station where there 
was a telegraph office, and, perchance, was présent some superintend- 
ent or train dispatcher of the Union Pacific Company, the company 
would be responsible for anything done by the trainmen at the sta- 
tion, but the moment it passed outside of the station, and before it 
reached another, it was under the jurisdiction of the Rock Island 
Company, as its master. The contract means no such thing. 

As said by the suprême court of Iowa in the case of Miller v. Rail- 
road Co., 76 Iowa, 655, 39 N. W. 188: 

"But they claim that the trainmen were not under the control of Harris 
& Go. as to the speed at which the train was to be run over the road, and 
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as to the care with which the same was to be handled while In motion. 
Tûere is no évidence that the défendant, by any direct act, retained any con- 
trol over the train or its crew. On the contrary, it was at work in con- 
structing a railroad. It was not run under any time card, or by the direction 
of any train dispatcher of the défendant. The fact that the engineer, flre- 
man, brakemen, and conductor, who composed the train crew, were re- 
tained upon defendant's pay rolls, and received their wages from the défend- 
ant, does not tend to show that the défendant retained any control of the 
rnovements of the train." 

Counsel has cited the court this morning to an Illinois case, which 
holds, in effect, that under a contract by which one railroad company 
permits another to use its track for Connecting purposes, subject to 
the right of the owner company to make rules and régulations for 
the opération of ail trains on the track subject to the control of its 
superintendent and train dispatchers, such superintendent and train 
dispatchers thereby become but the agents and servants of the com- 
pany having the right of trackage. No authority is cited in sup- 
port of this broad proposition, and it does not stand to the logic of the 
doctrine of respondeat superior. It would présent the solecism of 
the master's responsibility where he was without the power at the 
time to control the act of the imputed servant. It certainly is not 
the doctrine of the court of appeals of the Sixth circuit, as laid down 
in the case of Byrne v. Railroad Co., 9 C. C. A. 666, 61 Fed. 605. In 
that case the Ft. Scott Railroad Company employed a short line 
through the city of Memphis, belonging to another corporation, organ- 
ized as a bridge company, for the purpose of transferring defendant's 
trains over the Mississippi river, and through the city of Memphis, Con- 
necting with the Memphis road at the outskirts of the city. In effect- 
ing this transfer, the dummy engine of the transfer company was 
used, but the train was manned by employés of the Memphis Rail- 
way Company, with the exception, perhaps, of the dummy engineer. 
In effecting this transfer through the city, the train ran over and 
killed a man. It was held that action would not lie for this injury 
against the Memphis Railroad Company, for the reason that at the 
time of the injury the relation of master and servant did not exist 
between the Memphis Railroad corporation and the servants in 
charge of the train; that, for the time being, they were under the 
control, management, and direction of the transfer company, which 
alone was responsible. The court cites approvingly the language 
of the English courts in support of its position. Lord Justice Bowen 
said : 

"The question is not who procured the doing of the unlawful act, but dé- 
pends on the doctrine of the liability of the master for the acts of his servants 
done in the course of his employaient. We hâve only to consider in whose 
employ the man was at the time when the act complained of was done in 
this sensé, that by the employer is meant the person who had a right at 
the moment to control the doing of the act" Donovan v. Construction Syndi- 
cate [1893] 1 Q. B. 629. 

The suprême court of this state certainly maintains the same f unda- 
mental doctrine expressed in Smith v. Railroad Co., 85 Mo. 418. In 
that case, the défendant company, from Pacific City, had no track 
into the city of St. Louis. To reach the city, it had a contract with 
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the Pacific Railroad Company to run its train over the latter's track. 
This was a contract similar to the one in question, which denied to 
the défendant company the right to carry passengers and freight be- 
tween those two points, and prohibited it f rom admitting to its trains 
a passenger. A passenger entering upon its trains, however, at St. 
Louis, received an injury in transit, for which action was brought 
against the St. Louis & San Francisco Eailway Company. It was 
held that the company was not liable, for the reason that at the time 
the employés and those in charge of the railroad company were abso- 
lutely under the control and jurisdiction of the Pacific Railroad Com- 
pany. The contract in that case had a provision similar to the one 
in question, by which the Missouri Pacific Railroad Company was in- 
demnified against any loss or liability on account of any accident or 
damage received on the road through the fault or négligence of de- 
fendant or its agents or employés. Chief Justice Henry, speaking 
for the court, said : 

"Giving it its broadest scope, it does not alter the relation of the two com- 
panies to passengers from St. Louis to any station between that and Pacific. 
If it be so construed that if the plaintiff in this case had sued the Mis- 
souri Pacific Company, and recovered a judgment, the défendant would be 
liable to the Missouri Pacific Company, it is but a contract of indemnity, 
which of itself cannot create a liability on the part of défendant to such a 
passenger. That, by the agreement, the Missouri Pacific Company was to 
pay no part of the wages of the trainmen who were to be furnished by 
défendant, does not create a liability on the part of the défendant to a 
passenger from St. Louis to a station between that and Pacific, any more 
than an agreement between the Missouri Pacific Company and an individual 
by which the latter should assume the payment of the trainmen on one of its 
trains, the company, as in this contract, reserving to itself the control of 
the trains and trainmen and the movements of the train, would render such 
individual liable for injuries received by one through the négligence of 
such employés." 

The learned judge, further on, says: 

"The trainmen, though in the permanent employment of the défendant, 
were, while moving the train from St. Louis co Pacific, under the exclusive 
control and management of the Missouri Pacific, and the engineer and 
firemen were in the permanent employment of the latter company. Not an 
tarder could the défendant company hâve given as to the running of that 
train between St. Louis and Pacific." 

Further on, he says : 

"Upon what principle the St. Louis & San Francisco Co. can be held 
liable in this case I cannot conceive. It certainly would be an anomaly to 
hold one responsible for the acts of another over whom he had no control. 
Such a principle obtains in no action between individuals, and no reason 
can be assigned why it should apply in suits against corporations." 

It is sticking in the bark to undertake to whittle away the under- 
lying principles governing thèse cases by saying, as lawyers and 
courts too frequently do, that the facts are not the same. The facts 
can no more make law than law can make facts. Facts cannot con- 
trol principles of law, but facts are made obedient to governing prin- 
ciples of law in their application to the rights and obligations of 
parties. 

I hâve examined with some care the rules and régulations promul- 
gated by the Union Pacific Company under this contract. They 
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place the management of the trains, the whole manner of their opéra- 
tion^ tne speed at which they shall run, under the management of 
the Union Pacific Railroad Company. They prescribe how they shall 
approaeh other trains, the distance to be observed between trains 
while occupying the same track going in the same direction, and the 
safeguards that each must throw out, and the circumspection and 
vigilance each shall exercise. It prescribes the whole manner, and 
takes charge, of the running of trains; and the party who failed to ob- 
serve thèse rules and régulations was violating the rules and régula- 
tions of the Union Pacific Railway Company. The défendant, the 
Eock Island Company, was without the power or authority under 
this contract to give a single direction. If, in the judgment of the 
Union Pacific Company, it would hâve been safe for a train to keep 
within 500 yards or even l t 000 feet of a train in advance of it, it had 
a right under the contract to so run its trains. If, in the judgment of 
its superintendent or train dispatcher, it was expédient, under the 
exigencies of the occasion, that one train should follow within 500 
or 1,000 feet of the other, in order to make up lost time, the Eock 
Island Company would hâve been powerless to prevent it. It could 
give no différent direction, although, in its judgment, it was exceed- 
ingly hazardous and unsafe to so run the train. In short, by this 
contract, its trains were absolutely subject to the jurisdiction, con- 
trol, and direction of the Union Pacific Company as to the manner 
and time of running over this track. Under this contract, the Union 
Pacific Company chargea the défendant company so much for the 
use of its track, — a certain percentage of the cost of the road and 
maintenance. It gets an income out of the opération of the road by 
the défendant company. It could not, therefore, so far as third 
parties are concerned, escape its liability, it would seem, for an injury 
done by the trainmen on the Rock Island Company's train; at least, 
it so seems to me on the investigation I hâve been able to give this 
question since the argument last evening, bef ore the adjournment of 
court. 

The instructions asked by the défendants will therefore be given, 
with leave to the plaintiff, if she so desires, to take a nonsuit before 
the case goes to the jury. 

Thereupon plaintiff submitted to a nonsuit 
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(Circuit Court of Appeals, Second Circuit Pebruary 20, 1896.) 

No. 94. 

Charging Jtnrr— Question Submittbd. 

Plaintiff, a lineman in the employ of the défendant street-railway com- 
pany, was lnjured in conséquence of the wagon on which he was stand- 
ing while engagea in hla work being struck by a car controlled by another 
servant of the défendant. When the plaintiff rested his case, défendant 
moved for the direction of a verdict in its favor, on the ground that the 
proof showed that the accident was caused by the négligence of a fellow 
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servant of plaintiff, and the court was about to glve such direction, but 
permitted plaintiff to reopen his case for proof of some defect in the car. 
Held that, under thèse circumstanees, the jury must be assumed to hâve 
understood that they were to pass only upon the question finally sent to 
them, viz. the existence of a defect in the car, though no instruction that 
défendant would not be liable if the accident happened solely by the nég- 
ligence of plaintiff's fellow servant was either given or requested. 

2. NEGLIGENCE— Safb Appliances. 

The évidence showed that the car had no sand box to sand the track 
and enable the brake to work effectively; that none of the defendant's 
cars had sand boxes, but that détendant, at certain seasons of the year, 
not including that at which the accident happened, eaused the track to be 
sanded by sending out a spécial car to scatter the sand, which défendant 
claimed to be a better method. The court charged the jury that the only 
question was whether the car had proper appliances for stopping it; that 
the défendant was not bound to provide the very best appliances, but to 
provide what is reasonable, and such as a prudent man would provide; 
and left it to the jury to détermine whether the car had reasonable ap- 
pliances for stopping, or there was a lack of what it really ought to hâve 
had, which prevented its being stopped, and eaused the accident. Held no 
error. 

8. Evidence— Opinion — Habmless Error. 

A witness for plaintiff, testifying as an expert in the mechanism of elec- 
tric cars such as that which eaused the accident, was asked whether such 
a car could be saf ely operated without a sand box, and testified that it 
could not. Held that, although the question was improper, as calling for 
an opinion on the question which the jury were to décide, the error was 
harmless, as the witness' subséquent testimony showed that he meant only 
that the brake would not work, on a greasy rail, without sand. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

This case cornes hère on a writ of error to review a judgment of 
the circuit court, Eastern district of New York, entered May 9, 1895, 
for $6,192.43, in favor of the défendant in error, who was plaintiff 
below. The judgment was entered upon the verdict of a jury award- 
ing $6,000 as damages for personal injuries resulting from the négli- 
gence of plaintiff in error, who was défendant below. A motion to 
set the verdict aside was denied. 67 Fed. 296. 

Louis Malthaner, for plaintiff in error. 
Eaphael J. Moses, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. Défendant owned and operated an 
electric street railroad in the city of Brooklyn, using the so-called 
"trolley," or overhead wire, System. Plaintiff was one of a gang of 
linemen employed by défendant, engagea in putting in cross-overs, 
switches, etc., and repairing the wires. This work was done at night, 
with the aid of an extension or tower wagon. Plaintiff, on the night 
of the accident, a dry, fair night, was stringing a span wire at a part 
of the line which runs under the track of an elevated railroad, an 
opération which required him to stand on the movable platform of 
the tower wagon about 20 feet above the street. While thus en- 
gaged, one of the cars of défendant, in charge of a conductor, and 
operated by a motorman, came along at a high rate of speed, and 
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struck the tower wagon, knocking défendant off, whereb'y he sus- 
tained severe injuries. Défendant assigna error to the court's refusai 
to direct a verdict jn its favor, to the charge to the jury, and to the 
admission of certain évidence. 

There was évidence that the motive power was eut off and the brake 
applied while the car was yet from 30 to 60 feet short of the tower 
wagon. It was running on an up grade, and the conductor testified 
that with the normal condition of a dry track and any power on, going 
up grade at the usual rate, a car could be stopped within 10 feet. 
The jury were not specifically charged that défendant would not be 
liable if the accident happened solely by reason of the carelessness of 
the motorman, but no request was niade so to instruct them. More- 
over, when the plaintiff flrst rested his case, défendant moved for a 
direction in its favor on the ground that the proof showed that the 
accident happened through the négligence of a fellow servant. The 
court thereupon held that there was not sufficient évidence to send 
the case to the jury, and was about to direct a verdict for défendant, 
when, upon plaintiff's request, he allowed the case to be reopened for 
further proôf as to some defect in the car. Under thèse circum- 
stances it must be àssumed that the jury understood that they were 
to pass only upon the question which the court finally sent to them. 
The car in question had no sand box. None of the cars of this line 
had. The sand box is an appliance whereby, when required, sand 
is deposited on the track in front of the wheels, whereby the track is 
roughened, and the progress of the car" retarded. The motorman 
is thus enabled to hâve more complète control of his car than he 
would if the sand were not there. Défendant, in certain seasons of 
the year, — not in summer, — sends out a spécial car, in which are men 
with shoyels, who throw sand into hoppers through which it falls up- 
on the track. Défendant contended that this was a more approved 
methodof sanding the track than by the use of a sand box on each 
passenger ear. Sand is, of course, more necessary when the weather 
is frosty or foggy, and there is sometimes a dropping of oil and water 
and steam from an elevated railroad track, which would hâve a tend- 
ency to wet the track beneath, or to make it slippery. As this acci- 
dent happened on September 13th, it is a fair inference that the sand 
car was not at the time in use. The court charged the jury: That 
the only question was whether the car had proper appliances on it 
for stopping it. That "the défendant was not bound to provide the 
very best appliances known for the purpose, but the défendant is 
bound to .provide what is reasonable in view of what can be provided 
for such nse; that is, appliances such as reasonable and prudent men 
would provide." That "if this car was a reasonable and proper car, 
reasonably fitted, such as a reasonable and prudent man would put 
upon the tracks and line, and, having in view ail the dangers and ail 
the circumstances, it is for you to say whether it had reasonable ap- 
pliances for stopping it, — if this car had such appliances, it is enough, 
and the verdict should be for the défendant. It is for you to say, 
looking at ail the testimony, and what the witnesses hâve said about 
what is usual and proper as to the necessity for such things, looking 
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it ail over in every aspect, — whether you think this car was fitted and 
well equipped for stopping it; and if you do think so, then return a 
verdict for the défendant. That being the case, then this is an acci- 
dent for which the défendant is not responsible." That "if you can 
find that there was a lack of what the car really ought to hâve had 
that prevented its being stopped, and in that way injured him, then 
you will return a verdict for the plaintiff, and otherwise not." And 
the court further charged : "The plaintiff must make out his case by 
a fair prépondérance of évidence, so that you can see fairly that there 
was a defect; that the car ought to hâve had a sand box; that there 
was something that it didn't hâve that it ought to hâve had, and the 
lack of which prevented the car froin being stopped before it reached 
this wagon, and that that was what injured the plaintiff, — then he is 
entitled to a verdict." Upon the évidence, this was a proper charge. 
If défendant wished more spécifie instructions as to the reasonable- 
ness of using some other method of applying the sand, as, for ex- 
ample, by the use of a sand car, it should hâve requested them; but 
in view of the évidence, which, so far as the record hère shows, indi- 
cated that at the season of year when the accident happened the 
alternative method was not in use, it is doubtf ul whether such instruc- 
tions could proper ly be given. Défendant excepted "to that part of 
the charge where it is said that the car ought to hâve a sand box, or 
that the track ought to hâve been sanded." We ând no such express 
instruction in the charge, nor any language in it which at ail imports 
any such instruction. On the contrary, it was distinctly left to the 
jury to say whether the car was operated with reasonably fit appli- 
ances for stopping it. 

The only other exception which need be considered is to the allow- 
ance of a question to plaintiff s witness Bulloek. He was an elec- 
trician, familiar with the "mechanism and machinery" of electrical 
cars. He was asked, "Can an electrical motor car be saf ely operated 
without a sand box, through the streets of the city of Brooklyn?" to 
which he answered, "No, sir; not through a city." The question was 
duly objected to as incompétent, and exception to its allowance was 
reserved. The question was an improper one. It was for the jury, 
upon the whole évidence, to answer the question whether or not it 
was safe to operate an electric motor car without a sand box, in the 
streets of Brooklyn. As an expert, the witness was compétent to 
testify as to the relative effleiency of the stopping devices when 
operated with or without sand; to state, if he could, within what 
time or within what space a car with a sand box and a car without 
a sand box could be stopped. To do even this, moreover, he would 
probably require more data than the question supplied him with. 
The condition of the track, the grade, the speed of the car, its weight, 
and conséquent momentum, are undoubtedly essential éléments of the 
problem. It is not the sand box itself which helps to stop the car, 
but the sand which cornes out of the box, and it would produce the 
same effect however it got on the track. But, although the witness 
was thus invited and allowed to give his opinion as to how the jury 
should décide the case, we do not see that it has operated to the 



462 FEDERAL REPORTER, Vol. 72. 

préjudice of the défendant The subséquent testimony of the witness 
showed that ail he meant was that "the brake will not work on a 
greasy rail without sand," and that with sand "you can stop a car al- 
most immediately"; and it is fair to assume that the jury so under- 
stood his eyidence, and gare it weight accordingly. The judgment of 
the circuit court is affirmed. 

(March 2, 1896.) 

Upon a pétition for rehearing the following mémorandum was 
made: 

PEE CURIAM. There was no "inadvertent confusion" in the 
mind of the court as to the phrase "sand box" and "sand car," nor was 
there any "misapprehension" of the witness Frick's statement "a sand 
box is never used in the summer time, but in the winter time." The 
court found abundant support for the statement of fact challenged 
by the pétition in the particular circumstances attending the accident 
and in the further statements of this same witness: "In the place of 
putting sand boxes in cars," "we run a particular car over our road 
at certain times;" "to sand the track;" "we do not keep sand on 
the track ail the time;" "in certain seasons it is not necessary to 
run sand cars out at ail ;" "this accident did not happen in the time 
of year when it needed sand." The other points presented on this 
motion are sufficiently discussed in the original opinion. Motion for 
reargument denied. 



MERRILL v. TOWN OF MONTICELLO. 

(Circuit Court of Appeals, Seventh Circuit. March 5, 1896.) 

No. 257. 

Limitations— Accruing of Right— Money Had and Recetved. 

The town of M. issued certain bonds, which were placed in the hands 
of an agent to negotiate. The agent sold the bonds, and absconded with 
the proceeds. A purchaser of part of the bonds afterwards brought suit 
on them against the town, which defended the suit on the ground that the 
bonds were issued without authority of law, and this défense was sus- 
tained. The bondholder then made a demand upon the town for the 
money paid its agent for the bonds, or for a sum which the town had re- 
covered from the defaulting agent, in case its liability were held to be 
limited to the amount it had actually received, and, such demand being 
ref used, flled a bill against the town to obtain the same relief. Held, that 
the accruing of plaintiff's right of action was not postponed until the mak- 
ing of his demand, but the same arose at least as soon as the town, by 
interposing its answer in the action on the bonds, denied its liability, and 
more than six years having elapsed since that time, durlng which plain- 
tiff was at llberty to assert his claim in his action at law, his right was 
barred. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

Addison C. Harris, for appellant. 

C. C. Spencer and Alex. C. Ayres, for appellee. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 
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WOODS, Circuit Judge. In the year 1878 the town of Monticello, 
Ind., issued a séries of 210 ten-year coupon bonds, for $100 each, and 
placed them in the hands of an agent to negotiate. The agent sold 
143 of the bonds to a firm of brokers at Indianapolis for $12,918.40, 
and those bonds the appellant, Merrill, afterwards purchased in open 
market at Boston. The other bonds were sold at par by the agent of 
the town, and passed into unknown hands. The agent def aulted and 
fled the country, but, of the money received for the bonds, the town 
recovered $7,000, which the agent had deposited in a bank. The 
agent had also given to the town a bond with sureties for the faithf ul 
performance of the duties of the agency. The town brought suit 
upon that bond, and recovered judgment; but, the judgment having 
been reversed by the suprême court of the state upon technical 
grounds, the town dismissed the action. Wilson v. Town of Monti- 
cello, 85 Ind. 10. Interest coupons maturing after May, 1880, not 
having been paid, Merrill declared the principal of his bonds due, as 
by their ternis provided, and in the year 1881 brought suit in the cir- 
cuit court of the United States for Indiana to enf orce payment. The 
town answered that the bonds were issued without authority of law, 
and were therefore void, and so the circuit court flnally adjudged; 
and the judgment in 1891 was affirmed by the suprême court, as ap- 
pears in Merrill v. Monticello, 138 U. S. 673, 11 Sup. Ct. 441, to which 
référence is made for a fuller statement of facts. In November, 
1892, the appellant filed this bill, in behalf of himself and ail holders 
of the bonds mentioned, whereby he sought to recover of the town the 
amount received by its agent in considération of the sale of the bonds, 
or, in the event the town should be deemed liable only for the sum of 
$7,000 which came to its possession, then that judgment be given for 
that sum, and that the town be required to assign and deliver up, for 
the use of the complainant and other bondholders, the obligation 
which it holds against its agent and sureties. Upon demurrer to the 
effect that a case had not been stated to warrant équitable relief, and 
that the cause of action was shown to hâve accrued more than six 
years before the suit was brought, the bill was dismissed. 66 Ped. 
165. The bill shows that before bringing suit the appellant made, in 
conformity with the prayer of the bill, a formai demand upon the 
town authorities, which was refused; and it is insisted hère that until 
that demand was made the right of action did not accrue, unless there 
had been unreasonable delay in making the demand, and that the 
pending of the suit upon the bonds was a sufflcient excuse for not 
making an earlier demand. Expressions are quoted from the opin- 
ions of the suprême court in Louisiana Citv v. Wood, 102 U. S. 294, and 
Bank v. Townsend, 139 U. S. 67, 75, 11 Sup. Ct. 496, to the effect that, 
the bonds being invalid, the liability or implied contract of the town 
was that it "would, on demand, return the money paid to it by mis- 
taïie," implying that a demand was necessary; but in neither case 
was there involved a question of limitation, or of the necessity for a 
demand before suit. The most favorable view to the appellant is 
that the case should be regarded as one of trust, but, if so, it is of an 
implied or constructive trust only; and, there having been no fraudu- 
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lent concealment of the cause of action, it seems to be the settled doc- 
trine that a demand before suing was not necessary, and that "lapse 
of time is as complète a bar in suits in equity as in actions at law." 
Among cases cited upon the point are Elmendorf v. Taylor, 10 Wheat. 
152, 174; Speidel v. Henrici, 120 U. S. 377, 386, 7 Sup. Ct. 610; Smith 
v. Calloway, 7 Blackf. 86; Musselman v. Kent, 33 Ind. 452; High v. 
Board, 92 Ind. 580; Newsom v. Bartholomew Co., 103 Ind. 526, 3 N. E. 
163; Parks v. Satterthwaite, 132 Ind. 411, 32 N. E. 82; Kraft v. 
Thomas, 123 Ind. 513, 24 N. E. 346; Codman v. Eogers, 10 Pick. 112; 
Sturgis v. Preston, 134 Mass. 372; McDonnell v. Bank, 20 Ala. 313; 
Morrison t. Mullin, 34 Pa. St. 12; Palmer v. Palmer, 36 Mich. 487; 
Thrall v. Mead, 40 Vt. 540; Keithler v. Foster, 22 Ohio St. 27; Jame- 
son v. Jameson, 72 Mo. 640. The case of Cowper v. Godmond, 9 Bing. 
748, upon which strong reliance has been asserted, does not support 
the contention of the appellant, because, so long as the défendant 
in that case did not repudiate the contract, the plaintiff was pre- 
cluded from questioning its validity, and f rom claiming a return of the 
money which he had advanced or paid upon it. In this case the plain- 
tiff; if entitled to stand in the shoes of the original purchaser of the 
bonds, and to demand a return of the price paid theref or, had the right 
to make the demand at any time; and, once the town had denied the 
validity of the bonds, as it did by its answer in the suit at law, we 
think it clear that the statute began to run against the right of action 
now set up, and, more than six years from that time having elapsed 
before the action was commenced, we are constrained to hold that the 
bar is complète. The complainant was under no compulsion to wait 
for the end of the action at law before taking the steps necessary to 
save the rights now asserted. It was not a case of élection between 
inconsistent remédies. Assuming that the right of the original pur- 
chaser to a return of the price paid f ollowed the bonds, though passed 
by delivery to subséquent purchasers, — that seems to hâve been recog- 
nized as the rule in Louisiana City v. Wood, supra, Smeltzer v. White, 
92 U. S. 390, and Parkersburg v. Brown, 106 U. S. 487, 1 Sup. Ct. 
442, — the appellant might hâve récovered the price shown to hâve 
been paid for his bonds by adding to his déclaration in the action at 
law the common count for money had and received. The judgment 
below is affirmed. 



DENVER ONYX & MARBLE MANUF'G CO. v.' REYNOLDS. 

(Circuit Court of Appeals, Eighth Circuit. January 7, 1896.) 

No. 629. 

Evidence— Market Value. 

Upon a question of the market value of Arizona onyx, it is not error to 
.•efuse to permit a witness to testify as to the market value of Mexican 
onyx, there being no offer to show that the latter was equal, inferior, or 
superior to the former. 
Pleading— Rbplkvin— Colorado Code. 

Under the Colorado Code of Procédure (sections 79, 80), which provides 
that "an action to recove.r possession of Personal property" can be main- 
tained in ail cases where "the plaintiff is the owner of the property » • * 
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or is lawfully entitled to the possession thereof," and the same Is "wrong- 
fully detained by the défendant," a complaint which allèges that the de- 
fendant "wrongfully took" and "unlawfully detalns" the property Is suf- 
ficient, whether the défendant acquired possession wrongfully or in good 
faith, if ne has detained the property after demand. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

The défendant in error, John B. Reynolds, brought this action against the 
plaintiff in error, the Denver Onyx & Marble Manufacturing Company, in 
the circuit court of the United States for the district of Colorado, to recover 
the possession of certain blocks of Arizona onyx, marked and numbered as 
set out in the complalnt, amounting, in the aggregate, to 540% cubic feet, 
valued at $6,500. The complaint allèges the plaintiff was lawfully pos- 
sessed of the property on the lst day of January, 1893; that ne is still the 
owner of the property and entitled to the possession thereof; "that the said 
défendant, on or about the lst day of September, A. D. 1893, at Phœnix, in 
the territory of Arizona, wrongfully took said soods, chattels, and personal 
property from the possession of this plaintiff; that on the 18th day of Octo- 
ber, A. D. 1893, and before the commencement of this action, the plaintiff 
demanded of the défendant the possession of said goods, chattels, and pe*- 
sonal property; that said défendant still unjustly and unlawfully detains 
said personal property from the possession of this plaintiff, to the damage of 
the plaintiff in the sum of two thousand dollars,— wherefore, plaintiff de- 
manda judgment against the défendant for the recovery of the possession of 
said goods, chattels, and personal property, or for the sum of six thousand 
five hundred dollars ($6,500), the value thereof in case a delivery cannot be 
had, together with two thousand dollars damages, and costs of this suit." 
The answer dénies the material allégations of the complaint, allèges the 
défendant is the owner of the property, and sets up as an affirmative dé- 
fense that about the 9th day of December, 1892, the plaintiff and Guy H. 
Reynolds, who, it is alleged, were then the owners of the property, delivered 
it to the Phœnix Hay & Grain Company, by way of pledge, to seeure the pay- 
ment of $154.44, and that that company afterwards assigned the debt, and de- 
livered the pledged property for its security, to the défendant, and that the 
plaintiff has not paid or tendered payment of the debt. The replication denied 
ail new matter in the answer. There was a trial to a jury, and a verdict and 
judgment for the plaintiff for the property, and, if the return of the prop- 
erty could not be had, then for the recovery from the défendant of $5,250, 
the value thereof; and thereupon the défendant sued out this writ of error. 

S. L. Carpenter, for plaintiff in error. 

Edward O. Wolcott, Joël F. Vaile, and Charles W. Waterman flled 
brief for défendant in error. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

As tending to throw some light on its value, the court below permit- 
ted a witness to testify, over the objection of the défendant, that it 
cost a trifie over nine dollars per cubic f oot to quarry and lay down at 
Phcenix, Ariz., by the side of the railroad track for shipment, the 
Arizona onyx in controversy. It is conceded that, if the onyx had no 
market value at Phœnix, then the cost of production, and such other 
facts as had a tendency to show its value, would hâve been compétent. 
Euppel v. Manufacturing Co., 96 Mich. 455, 55 N. W. 995. But it is 
said that the plaintiff proved it had a market value at Phcenix, Ariz., 
and alao in New York, and that this proof superseded the necessity of 

v.72F.no.4— 30 
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any other proof on the subject, and made the admission of the testi- 
mony as to the cost of production erroneous. As a rule, the cost of 
production and transportation is not the best, or even compétent, évi- 
dence of the value of an article. Without going into an extended 
discussion of the rule on this subject, it is sufficient to say that the 
plaintiff proved, by two witnesses, that the market value of the onyx 
in Phcenix, Ariz., and in New York, was from three to six dollars per 
cubic foot more than it cost to produce it. There was no évidence to 
the contrary of this. So that, assuming that the admission of the 
testimony as to the cost of its production was technically erroneous, 
it was an error which did not préjudice, but made in favor of the 
défendant. 

It is next assigned for error that the court refused to permit a wit- 
ness to testify that the défendant had purchased Mexican Pedrara 
onyx for nine dollars per cubic foot in New York, but there was no 
offer to show whether this onyx was equal, superior, or inferior to 
the Arizona onyx, and the évidence offered was, therefore, clearly 
irrelevant 

The défendant offered to prove that it found the onyx in the pos- 
session of the administrator of one Mills, and purchased and received 
the possession of the same from him. It did not prove, or offer to 
prove, that Mills or his administrator ever owned the onyx, or had any 
right to sell the same, or to the possession thereof. The plaintiff's 
ownership of the onyx was not seriously contested. The testimony 
we are considering seems to hâve been offered for the purpose of lay- 
ing the f oundation for the following instruction, which the défendant 
asked, and the court refused to give: 

"If the jury find that the défendant company purchased the onyx in ques- 
tion from another than the plaintiff, in good faith, for a valuable considéra- 
tion, without knowledge of title in the plaintiff, and received possession from 
the vendor without knowledge of title in any other than the vendor, then 
the plaintiff cannot recover under his complaint in this action." 

The contention of the counsel for the plaintiff in error is that this 
is an action of replevin in the cepit, and that such an action will not 
lie except where the taking by the défendant was wrongf ul ; and that, 
if the défendant came into the possession of the property in good 
faith, by purchase or otherwise from the wrongdoer, he is not a wrong- 
ful taker: and that the plaintiff, although he may be the owner of the 
property, and entitled to the possession thereof, must in such cases 
bring replevin in the detinet, and not in the cepit. The complaint 
allèges that the défendant "wrongf ully took" and "unlawfully detains" 
the property. This is a perfectly good complaint under the Colorado 
Code, which abolishes the common-law form of actions. The term 
replevin does not appear in the Code of that state. Under that Code, 
this is "an action to recover possession of personal property," and can 
be maintained in ail cases where "the plaintiff is the owner of the prop- 
erty * * * or is lawfully entitled to the possession thereof," and 
the same is "wrongfully detained by the défendant." Kice's Colo. 
Code Proc. §§ 79, 80, and notes. At common law replevin lay where 
there was an unlawf ul taking, and detinue where there was an unlaw- 
ful détention. The remedy provided by the Code "to recover posses- 
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sion of personal property" supersedes the common-law action of re- 
plevin, whether in the cepit or in the detinet, and ail the ancient 
learning relating to thèse distinctions became obsolète upon the adop- 
tion of the Code. 2 Nash, PL (4th Ed.) 812 et seq.; Mchols v. 
Michael, 23 N. Y. 264. Under the Code the action for the recovery 
of personal property lies, by one entitled to the possession, against 
one wrongfully holding the possession, whether the possession was 
acquired in good or bad faith. In the action, the plaintiff may, if he 
maintains his suit, recover damages for the taking or détention of the 
property, and, if the property cannot be returned, judgment for its 
value. The remedy is plain and complète. Burrage v. Melson, 48 
Miss. 237 j Nash, PI. supra. The complaint in this case was sufficient, 
under the Code, whether the défendant acquired the possession of the 
onyx wrongfully or in good faith. However acquired, his possession 
was wrongf ul after the plaintiff made a demand for its delivery. 
The judgment of the circuit court is afflrmed. 



MISSOURI, K. & T. RY. CO. V. FULLER. 
(Circuit Court of Appeals, Eigùth Circuit. December 30, 1895.) 

No. 626. 

1. ASSIGNMENTS FOR CKEDITOBS— Bt WHOM DlSPUTABLE. 

A debtor of one who has made an asaignment for the benefit of ereditors 
cannot dispute the validity of the assignment upon every ground which 
would render it voidable as against a créditer who should object to it on 
such ground. 

2. Praotice on Appeal— Exception— Defect of Recoud. 

An exception to the évidence of a witness on the ground that he testified 
from a mémorandum made long after the fact, cannot be sustained when 
the record does not contain the mémorandum, or disclose whether it was 
prejudiclal or not, or whether it was in fact used by the witness. 
8. Torts— Défenses— Indemnity. 

It is no défense to a wrongdoer that the injured party has been indem- 
nified by Insurance, or has collected ail or a part of such indemnity. 

4. CHARGING JdET— IiANGtTAGE OF OOUNSEI.. 

It is not error to refuse to instruct a Jury in the language suggested by 
counsel, when correct instructions on the same points hâve already been 
given. 

In Error to the United States Court in the Indian Territory. 

On September 23, 1891, Manny G. Butler and Robert E. Butler, partners as 
Butler Bros., were the owners of a stock of gênerai merchandise situated in 
the town of Chouteau, in the Indian Territory, which was burned on that 
day. On September 24, 1891, Manny G. Butler and Robert E. Butler made 
a gênerai assignment for the benefit of their ereditors to Orange Fuller, the 
défendant in error. He brought this action as such assignée to recover from 
the Missouri, Kansas & Texas Railway Company, the plaintiff in error, the 
value of this stock of goods, on the ground that the flre which destroyed it was 
negligently set by the employés of that company. The company denied the 
négligence chargea against it, denied that Butler Bros, owned the stock of 
goods, and denied that they had assigned the claim for their destruction to 
the défendant in error. The case was tried to a jury, and a verdict was 
found and a judgment rendered against the railroad company. This writ of 
error was sued out to reverse this judgment. 
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Clifford L. Jackson, for plaintiff in error. 

Harrison O. Shepard, James P. Grove, and Richard B. Snepard flled 
brief for défendant in error. 

Before CALDWELL, SANBOKN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

Four supposed errors in the rulings of the court below upon the 
trial in this case are pressed upon our considération, but they warrant 
no more exten'ded notice than their statement. They présent no ques- 
tion the answer to which is either doubtf ul or difflcult. 

1. It is contended that the gênerai assignment from Manny Gh 
Butler and Robert E. Butler to the défendant in error should hâve 
been excluded from the évidence on the ground that it directed the 
assignée to return any surplus of the proceeds of the assigned prop- 
erty which should remain after the payment of certain preferred 
creditors of the firm of Butler Bros., to the assignors, without provid- 
ing for the payment of their individual creditors. This position is 
untenable for two reasons: (1) Because the assignment contained no 
such direction; and (2) because, if it had, the railroad company, a debt- 
or of the assignors, could not assail it on that ground. By the terms 
of the deed the assignors were "Manny Cx. Butler and Robert E. Butler, 
of Chouteau, Cherokee Nation, First judicial division, Indian Terri- 
tory, copartners doing business in the town of Chouteau under the 
firm name of Butler Brothers, parties of the first part," and they con- 
veyed to the défendant in error "ail and singular their copartnership 
and individual estate, real and personal, goods, chattels, effects, créd- 
its, choses in action, and property of every name and kind, whether 
held by and in the name of said parties of the first part, and each 
or either of them, or by and in the name of any other person for 
them," except property exempt from sale under exécution. By the 
terms of the deed they preferred six creditors, as they lawf ully might 
under the laws of the Indian Territory, and provided that, if any 
residue or surplus should remain, "the said party of the second part 
shall distribute the said moneys among ail thé other creditors of the 
parties of the first part ratably and in proportion to their respective 
demands. If any surplus shall remain of the property and estate 
hereby assigned after the payment of ail the just debts owing by the 
parties of the first part, the party of the second part shall return the 
same to the parties of the first part, their executors, administrators, 
o,r assigns, according to their respective rights thereto." The parties 
of the first part were the individuals Manny G. Butler and Robert E. 
Butler, and the deed neither authorized nor required the assignée to 
return any of the proceeds of the property conveyed to the parties of 
the first part until ail their debts, both partnership and individual, 
were fully paid. Moreover, if the deed had made such a provision, it 
would not hâve been void. It would hâve been voidable as against 
the creditors of the assignor who elected to attack it, simply. It 
would hâve been valid and unimpeachable as against the assignors, 
their debtors, and ail their creditors who did not elect to disaffirm 
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and avoid ît. The railroad company, a debtor of the assignors, could 
not successfully attack it on the ground that it was voidable as to 
creditors. Kohrer v. Turrill, 4 Minn. 407 (Gril. 309) ; Allen v. Brown, 
44 N. Y. 228; Stone v. Frost, 61 N. Y. 614; Sheridan v. Mayor, etc., 
S8 N. Y. 30. 

2. It is insisted that a witness was erroneously permitted .to testify 
as to the number and character of the tools burned in the black- 
smith shop, with a list of them before him, which he had made from 
memory some months after the fire occurred. This objection cannot 
be sustained, because the list does not appear in the record, so that we 
can see whether it could hâve been prejudicial or not, and because it 
does not appear from the record that the list was used by the witness 
when he gave his testhnony as to the contents of this shop. The 
record is that the défendant objected "to witness testifying from the 
list handed him, and to sustain his position examines the witness." 
Then follows an examination, ûrst by the counsel for the plaintiff in 
error, then by the court, and then by counsel for the défendant in 
error. The record then proceeds as follows : "Whereupon the court 
overruled defendant's objection, to which the défendant, by its coun- 
sel, then and there at the time duly excepted, and still excepts. Ex- 
amined by Judge Shackelford: Q. Tell us what was there. A. I 
cannot read English. Q. Go on, and tell us what was in the shop. 
A. One anvil. Q. What was it worth? A. About $22.00. Q. What 
else? A. One pair of bellows." And the testimony then proceeds 
with a long list of articles, many of which were suggested by the 
questions. This examination shows that the plaintiff in error could 
not possibly hâve been prejudiced by this ruling of the court. The 
record does not show that the list in question was in any language 
other than the English, or that the witness could hâve read it if it 
was. The presumption is that it M'as in the English language, and 
the proof is plenary that the witness could not read that language. A 
list that the witness could not read, though held in the hand of the 
witness, could not hâve prejudiced the plaintiff in error. 

3. It is assigned as error that the court refused to permit the rail- 
road company to show that the plaintiff had effected a compromise 
of claims against certain insurance companies that had issued policies 
of insurance upon the stock of merchandise which was burned. There 
was certainly no error in this ruling. It is no défense to the wrong- 
doer that his victim has hired a stranger to indemnify him against his 
attack, and has either collected a part or ail of the indemnity prom- 
ised. 

4. The court below fairly and correctly charged the jury upon the 
questions of négligence and the burden of proof, and no exception to 
this charge has been urged in this court. It is, however, insisted that 
it was error for the court below to refuse to give to the jury five 
instructions relative to thèse questions, which were requested by 
counsel for plaintiff in error. The gênerai rules of law embodied in 
thèse various instructions were properly declared in the language of 
the court in its gênerai charge for the guidance of the jury. It is not 
error for the trial court to refuse to give instructions to the jury in 
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the language of the counsel, where the rules of law which they embody 
are properly announced to the jury for their guidance in the gênerai 
charge of the court Railway Co. v. Jarvi, 10 U. S. App. 439, 453, 3 C. 
C. A. 433, 53 Ped. 65; Railway Co. v. Washington, 4 U. S. App. 121, 1 
C. C. A. 286, 49 Fed. 347; Railway Co. v. O'Brien, 4 U. S. App. 221, 
1 C. C. A. 354, 49 Fed. 538; Eddy v. Lafayette, 4 U. S. App. 247, 1 
C. C. A. 441, 49 Fed. 807; Railway Co. v. Spencer (decided at the 
présent term) 18 C. C. A. 114, 71 Fed. 93. 

The judgment below must be affirmed, with costs, and it is so or- 
dered. 



AMERICAN SURETY CO. v. PAULY. 
(Circuit Court of Appeals, Second Circuit. February 20, 1896.) 

No. 56. 

1. Fidelitt Insurance— Notice of Loss— Rbasonable Time. 

The A. Surety Co. executed and delivered to the C. Bank a bond, in- 
suring the bank againat loss by any act of fraud or dishonesty of its 
cashier in connection with the dutles of that office, or the duties to which, 
in the bank's service, ne might be subsequently appointed, occurring dur- 
ing the continuance of the bond, and discovered within six months there- 
after, and within six months from the death, dismissal, or retirement of 
the cashier from the service of the bank. The bond provided that the 
surety company should be notified of "any act" of the cashier which might 
involve a loss for which the company would be responsible "as soon as 
practicable after the occurrence of such act shall hâve corne to the knowl- 
edge" of the bank, and it required proofs of loss va be furnished to the 
surety company. The bank suspended payment, and passed into the 
hands of a receiver, who afterwards notified the surety company of the 
discovery of dishonest acts of the cashier, furnished proofs of loss, and 
brought suit against the surety company on the bond. The évidence upon 
the trial as to the time when the dishonest acts of the cashier were dis- 
covered being conflictlng, held, that the question whether the required no- 
tice was given with reasonable promptness was for the jury. 

2. Same — Suspicions. 

3eld, further, that the terms of the bond did not require notice to be 
given of suspicions of dishonest acts. 

8. Same— Acts in Service of Employer. 

The bank having suspended business on November 12, 1891, but the 
cashier having continued in the service of the receiver until March fol- 
lowing, when he resigned, held, that the services so rendered by him after 
November 12th were rendered to the bank none the less bcause its af- 
faire were controlled by a receiver, and the surety company was not 
absolved from liability for acts discovered more than six months from 
November 12th, but within six months from his résignation. 

4. Same — Proofs op Loss — Interprétation. 

Held, further, that a proof of loss under the bond, which set forth with 
reasonable plainness, and in a manner by which a persun of ordinary 
intelligence could not be misled, that certain sums of money had been 
taken from the bank by means of acts of the cashier, described in such 
proof, was sufficient, though it failed to aver explicitly that a loss had 
been caused to the bank. 

5. Evidence— Books of Accottnt. 

The "teller's book" of the bank, which had been kept by one G., who 
died before the trial, was offered in évidence, to show that on certain 
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days no money was received for certiflcates of deposit. Held that, In 
connection, with évidence of the course of business, by which, if received, 
sueh money would be entered in the book, the évidence was compétent, 
though not conclusive. 

6. Same. 

For the purpose of showing the dealings with the bank of the président, 
who was charged with having misappropriated the bank's money with the 
cashier's aid, the présidents ledger account was put in évidence, together 
with the testimony of the bookkeeper who made the entries, and who 
swore that they were correctly made from the original deposit slips and 
checks furnished to him by the teller, who had dled before the trial; that 
it had been the teller's duty to verify ail deposit slips, and to pay the 
checks; and that ail sueh slips and checks, when reaching the book- 
keeper's hands, bore marks indicating that they had been verifled or paid 
by the teller. Held, that the account was compétent, and sufficiently 
proven. 

7. Same— Simixar but Discoknected Acts. 

Held, further, that évidence of acts of fraud and dishonesty by the 
cashier, occurring before the date of the bond, and for which no claim 
was made against the surety company, but which were similar to the 
acts on which the claim was based, was admissible to show that the 
acts on which the claim was based were intentional, and not merely 
négligent, or due to oversight. 

8. Corpoeations— Notice— Knowledge op Opficehs. 

Prior to the issue of the bond sued on, the cashier and président of 
the bank had conspired to rob it, and had been engaged in fraudulent 
practices. When application was made for the bond, the surety com- 
pany required a certificate from the bank of the cashier's good character. 
Sueh certificate was made by the président without, so far as appeared, 
any direct authority from the board of directors, or any knowledge by 
them that sueh certificate was made or required. Held, that the prési- 
dents knowledge of the cashier's dishonesty was not to be imputed to 
the bank, so as to make it responsible for the misrepresentations con- 
tained in sueh certificate. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This was a writ of error to review a judgment for $17,435.39 ren- 
dered against the American Surety Company, défendant below, in 
the circuit court, Southern district of New York. The plaintiff 
below sued as receiver of the California National Bank, at San Die- 
go, to recover the amount of f 15,000, to which extent the surety 
company had contracted to make good any loss resulting from the 
fraud or dishonesty of one George N. O'Brien, the cashier of said 
bank. The judgment was entered upon the yerdict of a jury. 

George A. Strong, for plaintiff in error. 

Wm. Mitchell, for défendant in error. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. One J. W. Collins, who had been 
cashier from the organization of the bank, in 1888, became its prés- 
ident in 1891. Thereupon George N. O'Brien was promoted, and 
made cashier. He applied to the défendant for a bond of indem- 
nity to date from July 1, 1891, for $15,000, in favor of the bank, 
as security covering his position in the bank's service. The 
défendant is a New York corporation, engaged in the business, 
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among other things, of issuing surety or guaranty bonds for per- 
sons in positions of public or private trust; and upon said appli- 
cation, and in considération of a premium duly paid, it executed 
and delivered the bond in suit, which is correctly described by the 
trial judge as "in légal effect an insurance policy, by which the dé- 
fendant undertook to guaranty the bank against loss arising from 
the fraud or dishonesty of O'Brien." The material parts of such 
bond are as follows: 

"This bond, made July 1, 1891, between the American Surety Company of 
New York, * * * of the flrst part, and George N. O'Brien, * * * bere- 
inafter called the 'employé,' of the second part, and California National Bank, 
hereinafter called the 'employer,' of the third part. Whereas, the employé has 
been appointed in the service of the employer, and has been assigned to the 
office or position of cashier by the employer, and has applied to the American 
Surety Company of New York for the grant by it of this bond : Now, theref ore, 
in considération of the sum of Ç75 * * * as a premium for the term of 
twelve months ending on the first day of July, 1892, at 12 o'clock noon, it is 
hereby declared and agreed that, subject to the provisions herein contained, 
the company shall, within three months next after notice, accompanied by sat- 
isfactory proof of a loss, as hereinafter mentioned, has been given to the com- 
pany, make good and reimburse to the employer ail and any pecuniary loss 
sustained by the employer of moneys, securities, or other personal property in 
the possession of the employer, or for the possession of which ne is respon- 
sible, by any act of fraud or dishonesty on the part of the employé in connec- 
tion with the duties of the office or position hereinbefore referred to, or the du- 
ties to which in the employer's service ne may be subsequently appointed, 
and occurring during the continuance of this bond, and discovered during said 
continuance, or within six months thereafter, and within six months from the 
death or dismissal or retirement of the employé from the service of the em- 
ployer. It being understood that a written statement of such loss, certifled 
by the duly-authorized officer or représentative of the employer, and based 
upon the accounts of the employer, shall be prima facie évidence thereof : pro- 
vided, always, that the company shall not be liable by virtue of this bond for 
any mère error of judgment or injudicious exercise of discrétion on the part of 
the employé in and about ail or any matters wherein he shall hâve been vest- 
ed with discrétion, either by instruction or rules and régulations of the em- 
ployer. And it is expressly understood and agreed that the company shall in 
no way be held liable hereunder to make good any loss which may accrue to 
the employer by reason of any act or thing done or left undone by the em- 
ployé in obédience to or in pursuance of any direction, instruction, or authoriza- 
tion conveyed to or received by him from the employer or its duly-authorized 
officer in that behalf. » * * The following provisions also are to be ob- 
served and binding as a part of this bond: That the company shall be notified 
in writing at its office In the city of New ïork of any act on the part of the 
employé which may involve a loss for which the company is responsible here- 
under as soon as practicable after the occurrence of such act shall hâve corne 
to the knowledge of the employer. That any claim made in respect of this 
bond shall be in writing, addressed to the company, as aforesaid, as soon as 
practicable after the discovery of any loss for which the company is respon- 
sible hereunder, and within six months after the expiration or cancellation of 
this bond, as aforesaid. And upon the making of such claim this bond shall 
wholly cease and détermine as regards any liability for any act or omission of 
the employé committed subséquent to the making of such claim, and shall be 
surrendered to the company on payment of such claim. That the company 
shall not in any wise be responsible under this bond to a greater extent than 
$15,000. * * * That no suit or proceeding at law or in equity shall be 
brought to recover any sum hereby insured, unless the same is commenced 
within one year from the making of any claim on the company." 

The bank suspended payment, and its assets were taken posses- 
sion of by the bank examiner November 13, 1891. The plaintiff 
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was appointed receiver, and duly qualifled as such on December 
29, 1891. Having discovered, as he believed, acts of fraud and dis- 
honesty on the part of O'Brien, resulting in loss to the bank, the 
receiver, after giving written notice, and sending to the company 
written proof of loss, the receipt of both of which was acknowl- 
edged, began this suit. By the complaint and the bill of particu- 
lars recovery is sought for various items, but at the close of the 
trial the court left it to the jury to détermine as to certain transac- 
tions of October 13 and 14, 1891, only. The facts relating to thèse 
transactions are, briefly, as follows: On October 12, 1891, Collins, 
the président, was in New York, and effected a loan from the West- 
ern National Bank of that city to the California Bank. This loan 
was made on a note of the California Bânk for f 20,000, and on the 
security of promissory notes the property of the California Bank 
amounting to $36,230. The proceeds of the loan were credited by 
the Western National Bank to the California Bank, and subse- 
quently drawn out by it. The loan was to the bank, and not to 
Collins. A truthful record of this transaction upon the books of 
the California Bank would hâve been a crédit of the amount to 
"Bills payable," and a débit of the same to the Western National 
Bank. The actual entries on the books are a débit to the Western 
National, and a crédit to J. W. Collins in his individual account, 
and no crédit to "Bills payable." The resuit of such entries is that 
the proceeds of the loan obtained on the crédit of the California 
Bank and by pledge of its collaterals, and which should hâve re- 
mained subject only to its disposai, were left subject to the order 
of Collins by his personal check. Thèse entries were thus made 
in entire good faith, so far as appears, by the bookkeepers, in con- 
séquence of the act of O'Brien. On October 13, 1891, he fllled up 
in his own handwriting a deposit tag, which represented that by 
télégraphie dispatch Collins had that day made a deposit in the 
California Bank of "$20,000. Western National." On the same 
day a precisely similar transaction took place between Collins and 
the United States National Bank, whereby commercial paper the 
property of the California Bank was rediscounted, and the transac- 
tion falsely recorded on the books of said bank, by reason of a 
similar false deposit tag, prepared by O'Brien himself. The 
amount credited to Collins on this tag was $24,500. It thus ap- 
peared tbat, as a resuit of O'Brien's acts in fllling up thèse two de- 
posit tags with statements which were false in fact, Collins' ac- 
count with the bank was infiated in the amount of $44,500. It 
further appeared that when the bank suspended payment on No- 
vember 12, 1891, there was standing to his crédit $11,420.90 only; 
that is to say, the aggregate amount drawn out by Collins ex- 
ceeded whatever balance he had standing to his crédit on Oc- 
tober 12, 1891, plus ail subséquent deposits (except the two above 
described), by $33,079.10. The bank therefore lost that sum by 
reason of thèse false crédits, for, had it not been for the false 
crédits, Collins' account would hâve been exhausted, and pre- 
suniably his checks not honored, before any of this $33,079.10 was 
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drawn out. That thèse two deposit tags were written by O'Brien 
is not disputed. They are in his handwriting. He was called 
as a witness by plaintif:, but declined to testify, on the ground that 
his answers might tend to incriininate him, since he was indicted 
by the grand jury upon certain charges growing out of his con- 
nection with the affaira and management of the bank. That the 
entries upon the tags were false is abundantly established on the 
proof. They called for entries to the crédit of Collins on his in- 
dividual account of the amounts obtained from the United States 
Bank and the Western National Bank, and the offlcers of those 
banks testifled that their transactions of October 12th with Col- 
lins were loans, not to him, but to the California Bank. The 
mère fact, however, that the entries on the tags were false did not 
by itself prove "fraud or dishonesty" on the part of O'Brien; non 
constat that he acted ignorantly or negligently. There was, how- 
ever, évidence that, although Collins' account showed that he had 
at ail times a balance to his crédit, he was in fact largely indebted 
to the bank by reason of other similar false entries ; that on other 
occasions O'Brien himself had made similar entries. O'Brien's 
âge, expérience, and connection with the bank were shown, it ap- 
pearing that he had been in control of the bank (during the ab- 
sence of Collins) for several weeks at the time tins transaction 
took place. Letters of his were introduced, tending to show knowl- 
edge of irregularities, and it was open to the jury upon the proof 
to infer that O'Brien knew when he made the entries on the tags 
that they falsely represented the transactions. The court left 
it to the jury to détermine whether O'Brien's action in making 
thèse entries, manifestly false, was or was not dishonest or fraud- 
ulent. The jury were chargea that: "If the conduct of the cash- 
ier in that transaction was a mère error of judgment, was .an hon- 
est irregularity, plaintiff could not recover; but if he, knowing 
Collins was not entitled to be credited with thèse two items, be- 
lieving that he was not entitled to be credited with them, never- 
theless put those items to his crédit, that was a dishonest act, 
and it was a f raudulent act within the meaning of the bond." 
The court further charged that "fraud is not to be lightly pre- 
sumed. Every man is supposed to be honest until the contrary is 
shown"; and, after reviewing the évidence, instructed the jury 
that "the burden is upon the plaintiff to satisfy you by a fair 
prépondérance of proof that those crédits were given to Collins 
by the fraud or dishonesty of the cashier." To this part of the 
charge there was no exception, plaintiff in error relying upon its 
exceptions to a déniai of its motion to direct a verdict. Inas- 
much as the entries were conclusively shown to be false, and there 
was évidence tending to show that O'Brien must hâve known them 
to be false, it would hâve been error to take this question from the 
jury, and their finding upon the évidence under proper instructions 
is conclusive. 

Various assignments of error remain to be considered. 

1. It is contended that the receiver failed to give the notice re- 
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quïred by the bond, which provides that "the Company shall be noti- 
fied in writing * * * of any act on the part of the employé 
which may involve a loss for which the Company is responsible here- 
under, as soon as practicable after the occurrence of such act shall 
hâve corne to the knowledge of the employer." This notice was given 
May 23, 1892. The évidence as to when knowledge of O'Brien's im- 
proper act was obtained was conflicting. So manifestly is there a 
conflict on this point that it would be a waste of time to review the 
évidence in détail. A perusal of the testimony of the receiver re- 
veals it. The proposition contended for, that he is to be concluded 
by the dates given in his original bill of particulars, subsequently 
amended, or by his statements when flrst examined on déposition, is 
without merit. He manifestly testified solely from his recollection, 
and it is not surprising that there is a variance between the date 
stated by him at flrst and the one subsequently given after his 
attention had for months been directed to the subject. Conflicts 
of évidence as to questions of fact are to be determined by the 
jury, whether they arise upon the testimony of one witness or of 
two; and in this case there was other évidence tending strongly 
to support the conclusion which the jury evidently reached, that 
O'Brien's acts were discovered shortly before May 23, 1892, when 
the notice was sent. In fact, it is difficult to see how they could 
hâve reached any other conclusion. However much the receiver 
varied in his statements as to the date when he flrst learned of 
the falsity of O'Brien's entries he was consistently positive that 
he aequired his knowledge through the report of an expert, who 
it is conclusively shown was not employed until April, and who 
apparently did not himself discover O'Brien's improper acts until 
May. As there was a conflict of évidence on this point, the court 
properly left it to the jury to détermine under instructions as 
to what would and what would not be reasonable promptness in 
giving the notice. Careful and exhaustive instructions were given 
on this branch of the case; they were not excepted to, save as 
noted in the next subdivision. The jury were charged that, after 
acquiring knowledge of the improper act, it was the receiver's 
"duty, not as soon as possible, to transmit information of it to 
the défendant, but to do it with reasonable promptness. He was 
not bound the flrst day, or the next, necessarily, to give notice, 
but he was to give notice within a reasonable time; and it is for 
you to say, upon a considération of ail the circumstances of the 
case, whether he did, within a reasonable time after acquiring such 
knowledge, send the letter of May 23d. It might be reasonable 
under one state of facts; it might be unreasonable under an- 
other. What might be very great diligence under one set of cir- 
cumstances might be very dilatory under another. * * * If 
* * * discovery was made early in Pebruary, and notice was 
not given until July, that was not notice with reasonable prompt- 
ness. * * * If the fact was discovered early in February, and 
notice was not given until the latter part of May, that was not 
notice given with reasonable promptness. But if you corne to the 
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conclusion that the discovery was not made until the middle or 
Jatter part of May, then, in view of the situation of the plaintiff, 
you may reasonably corne to the conclusion that he exercised 
proper diligence in sending the notice. * * * The burden of 
proof is with the plaintiff, and you must be satisfied by a fair 
prépondérance of proof that he has fulfllled the terms of the con- 
dition [as to giving notice within a reasonable time]." To no 
portion of the charge as above quoted was there any exception 
taken. Plaintiff in error apparently contends that the question 
as to reasonableness of time should not hâve been left to the 
jury. The action of the trial judge in thus submitting it to them 
is sustained by authority. O'Brien v. Insurance Co., 76 N. Y. 
459. And see 19 Am. & Eng. Enc. Law, p. 642, where the re- 
sults of many décisions are thus summarized : 

"If the question as to what Is a reasonable time is not resolved, expressly 
or impliedly, by the rule of law, or by the writing which is under considéra- 
tion, so that the judge, in deciding the question, would hâve no légal ground, 
but merely his individual ideas, to go upon; and especially if, in addition, the 
question dépends in the individual case upon peculiar, numerous, or complicat- 
ed circumstances, the reasonableness of the time becomes a question for the 
jury, whose province it is, rather than that of the judge, to say, in view of 
ail the facts of the case, whether or not the time in question is reasonable in 
the sensé of being in accordance with the course of business and the ordinary 
transactions of life." 

There was no error, therefore, upon the confiict of évidence in this 
case, in leaving the question of reasonableness of time in giving no- 
tice to the jury. 
• After the charge, one of the jurors asked whether, "if they 
found out the fraud on the 2d day of Mardi, and notifled the Com- 
pany on the 23d of May, that would be, in law, a notice as soon 
as practicable." To this the court replied: "No. I should charge, 
in regard to that, that that is a question for you to détermine. It is 
a question of fact, and not a question of law." Tq this défendant 
excepted, but, under the authorities above cited, the charge was 
sound. 

2. Plaintiff in error duly excepted to a statement in the charge 
that "it is not sufflcient to defeat the plaintiff's action upon the 
policy that it be shown that the plaintiff may hâve had suspicions 
of dishonest conduct of the cashier." The court chargea, in the 
same connection, that: 

"Défendant was entitled to notice in writing of any such act of the cashier 
which came tb the knowledge of the plaintiff of a fraudulent or dishonest char- 
acter as soon as practicable after the plaintiff acquired knowledge. * * » 
It was plaintiff's duty, under the policy, when it came to his knowledge,— when 
he was satisfied that the cashier had committed acts of dishonesty or fraud 
likely to involve loss to the défendant under the bond,— as soon as was prac- 
ticable thereafter to give written notice to the défendant; * * * and in con- 
sidering this you are to inquire, first, when it was that the plaintiff became 
satisfied that the cashier had committed dishonest or fraudulent acts which 
might render the défendant liable under this policy. He may hâve had sus- 
picions of irregularities; he may hâve had suspicions of fraud; but he was 
not bound to act until he had acquired knowledge of some spécifie fraudulent 
or dishonest act which might involve the défendant in liability for the miscon- 
duct." 
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The exception is unsound. The charge carefully conforma to 
the requirement of the bond. "Knowledge" and "suspicions" are 
not synonymous terms. The bond calls for no notice of suspi- 
cions, but only of any act on the part of the employé which may 
involve loss as soon as practicable after the occurrence of such 
act shall corne to the knowledge of the employer. 

3. It is further contended that the claim or proof of loss which 
was mailed to the company June 24, 1892, was not served as soon 
as practicable after discovery. It is unnecessary to discuss Jhis 
point. It involves reasonableness of time, and was properly left 
to the jury. 

4. It is next contended that, if the date of discovery be taken 
as May 23, 1892, there can be no recovery under the bond, which 
provides that the company shall be liable for acts of fraud or 
dishonesty involving loss occurring during the continuance of 
this bond, "and discovered during said continuance, or within six 
months thereafter, and within six months from the death or dis- 
missal or retirement of the employé from the service of the em 
ployer." It is insisted that because O'Brien ceased to act as cash- 
ier when the bank closed its doors on November 12, 1891, dis- 
covery more than six months after that date is fatal to plain- 
tiff's case. There is no merit in this contention. O'Brien ceased 
to act as cashier on November 12, 1891, because the bank ceased 
on that day to do a banking business, and thereupon went into 
liquidation. The bond contemplâtes service other than as cash- 
ier. It insures fidelity on the part of the employé "in connection 
with the duties of the office or position hereinbefore referred to, 
or the duties to which, in the employer's service, he may be sub- 
sequently appointed." O'Brien was continued in service by the 
receiver until early in March, 1892, when he voluntarily resigned. 
He was not dismissed, nor did he retire from the service of his 
employer, the California National Bank, on November 12, 1891. 
That bank did not cease to exist when the bank examiner took 
charge of its affairs on November 12th, nor when the receiver qual- 
ified and took possession on December 29th. And the services 
rendered after that date were rendered to the bank none the less 
because its business affairs were directed and controlled by a 
receiver instead of by a board of directors. 

5. It is further contended that there should be no recovery 
for thèse items of October 13th, because the proof of loss "did 
not prétend to show any loss on this item. It merely stated 
that false crédits to this amount were given, but did not state 
that Collins ever drew out the money." The proof of loss sets 
out several other instances of false entries. As to the items re- 
ferred to it states: 

"That on the 13th and 14th days of October, 1891, said G. N. O'Brien, being 
the cashier of said bank, and as such cashier having charge and supervision of 
the books of said bank, made entries of the deposu tags, and caused the same 
to be entered by a bookkeeper in the books of the bank, of crédits in favor of 
J. W. Oollins of the sum of $45,000, without the said Collins paying any consid- 
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eration therefor to said bank, and wlthout being entitled to sald crédits, as ne, 
the sald O'Brlen, tien and there well knew." 

After référence to other false entries, there follows: 

"Amant further says thaf neither of the above sums, nor any part thereof, 
hâve ever been retumed or repaid to said bank." 

The objection is hypercritical. The claim imports with rea- 
sonable plainness that the sum of $45,000, falsely entered to the 
crédit of Collins, was taken from the bank, for it is expressly 
stated that it has never been retumed or repaid. It is difflcult 
to conceive of a business man of such phénoménal mental ob- 
tuseness as to be misled by such a notice into the belief that the 
assured made no claim to hâve lost anything by the false entries 
of October 13th and 14th. Of a clause providing for proofs of 
loss much more specifically than does the bond in suit it was said 
in Turley v. Insurance Co., 25 Wend. 375: 

"This clause of the contract ls to receive a reasonable Interprétation. Its la- 
tent and substance, as derlved from the language used, should be regarded. 
There is no more reason for claiming a strict literal complianee with its terras 
than in ordinary contracts. Full légal effect should always be given to lt, for 
the purpose of guarding against fraud or Imposition. Beyond this, we would 
be sacriflcing substance to form; following words rather than ideas." 

The requirement in the contract in suit calls only for "a writ- 
ten statement of such loss, certifled by the duly-authorized officer 
or représentative of the employer, and based upon the accounts 
of the employer." The statement of loss in évidence is in sub- 
stantial complianee with this requirement. 

6. The plaintiff in error contends that it was error to admit in 
évidence Collins' ledger account and the teller's book. The teller's 
book was kept by Grregg, the teller, who died before the trial, but 
contains entries by others. The only pages in this book which 
were put in évidence refer to September 22d, on which day it was 
contended that no money was paid into the bank for certificates 
of deposit, although on that day certificates were issued to Col- 
lins; and to May 2d, on which day it was contended that cer- 
tificates were issued to Collins in excess of any money paid in 
for certificates. It was compétent évidence, but not conclusive 
évidence, that money was not paid in, to show that upon the 
page where such payments should hâve been entered they did not 
appear, the course of business having been shown, and the sum- 
maries of transactions of each day into which ail items entered, 
and by which the daily balance was struck, being shown to be 
in the handwriting of the deceased teller. The ledger account 
of Collins was kept by Brimhall, the bookkeeper. Ail the entries 
on both débit and crédit sides were made by Mm, except two, 
made after the bank suspended, and with which we hâve no con- 
cern, since, as heretofore stated, Collins' ledger balance on that 
day was only $11,420.90. Brimhall was called to the stand, and 
testified to the accuracy of ail his entries. Those on the crédit 
side were made from deposit tags. Thèse tags were ail put in 
évidence, and, since the plaintiff in error has not printed them, 
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nor called attention to any of them in argument, it must be pre- 
sumed that examination of them showed that Brimhall's entries 
in the ledger agreed with them. Gregg, who acted both as paying 
and as receiving teller, died before the trial. In the regular course 
of business he was the one who first received the deposit tags, 
and, after examining them, and verifying the deposits accompany- 
ing them, placed the tags upon a spindle, whence they passed to 
the bookkeeper. If Gregg were alive, he should hâve been called 
to testify that he allowed no tag to pass beyond him without 
verifying it; and that, if he found it not to conform to the amount 
of money or checks which it claimed crédit for, he corrected it. 
But, being dead, his évidence was not obtainable, and it is a 
well-settled rule of évidence that in such cases it will be pre- 
sumed, in the absence of any évidence to the contrary, that the 
clerk properly discharged the duties of his office. The spindle 
puncture in the tags indicated to the bookkeeper that they had 
passed the teller, and under the application of the rule it must 
be held that the teller had found them correct, either by finding 
with them the money or checks they called for, or by seeing upon 
them, as was the case with the deposit tags of the $44,500 in con- 
troversy, the déclaration of the cashier that télégraphie dispatches 
entitled Collins to a crédit. AH the entries on the débit side of 
Collins' ledger account down to the day when the bank suspended, 
were made by Brimhall, the bookkeeper. He testified that he 
made them ail from checks of Collins, which, of course, were sub- 
sequently returned to Collins. Thèse checks, when before Brim- 
hall, ail bore the teller's stamp, showing that they had been paid 
by the bank. The bookkeeper had no personal knowledge whether 
they were paid or not, but the teller had, and the stamp affixed 
by the latter in the regular course of his business, he being dead, 
is as compétent évidence of their payment as would be his own 
statement to that effect if he were living and in the witness chair. 
The authorities cited by the plaintiff in error deal with a very 
différent state of affaira. In ail of them the books were offered 
merely as "books of account," without independent proof of the 
accuracy of their contents. In the case at bar ail the entries ad- 
mitted from the ledger were proved by the évidence of the in- 
dividual who made them from the original memoranda, supple- 
mented by proof that such original memoranda were found to 
be correct, or were correctly made by the very individual who 
received the deposits, and who paid out the money on the checks. 
The objection to the admission of the ledger account of Collins 
on the ground that it was incompétent, and not sufficiently proved, 
is therefore unsound. And in view of the fact that such account 
shows that Collins drew out of the bank money amounting in the 
aggregate to more than stood to his crédit on October 12th, plus 
ail deposits subséquent to October 13th, the excess, $33,079.10, 
coming out of the crédits for $44,500 given him October 13th on 
the false entries of O'Brien, the objection that such account was 
irrelevant and immaterial is simply frivolous. 
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7. It is further contended that the court erred in admitting 
évidence of similar acts of fraud and dishonesty perpetrated 
by O'Brien prior to the date of the bond. No claim was made 
against the surety company for any loss sustained by such frauds, 
but évidence as to them was relevant and material, aa tend- 
ing to show that the transaction of October 13th was not a 
mère oversight or négligence of O'Brien's, but was an intentional 
and dishonest act, one of many such, and part of a systematic 
scheme to divert the funds of the bank in Collins' hands. Con- 
tinental Ins. Co. v. Insurance Co. of Pennsylvania, 2 0. 0. A. 
538, 51 Ped. 884. And on the same principle it was relevant and 
material to show that on October 13th Collins, who had an ap- 
parent balance to his crédit of over $90,000, was in reality, partly 
by reason of other false entries and other improper actions of the 
cashier, a debtor to the bank in a large amount. 

8. It was not error to admit the paper Exhibit J 1, which was a 
statement of the account of Collins, as corrected by the expert 
accountant, showing that the bank claimed that when it sus- 
pended he owed it $374,978.22. This document, which was in- 
closed in a letter from the receiver to the company, dated July 
18, 1892, was sent in answer to a request made by the company in 
a letter of July 8th that it be furnished with statements on its 
regular printed forms of the claims against Collins and O'Brien, 
and also with "full information in regard té the shortages and 
crédits of every kind whatever, whether on account of salary 
due, money paid, or assignments made by either of said persons 
to the California National Bank." It was clearly admissible as 
part of the correspondence, and the only objection made to its 
admission was on the ground that it was not the original, but a 
copy. The original was not produced by the défendant, to whom 
it had been sent, and the accuracy of the copy was sufficiently 
proved. The question of its weignt as évidence, which plaintif? 
in error has argued hère, is a very différent one from that of its 
admissibility. But no such question is presented on this record. 
Plaintiff in error might hâve reserved the point by a request to 
instruct the jury as to what considération they might properly 
give to the document; but he made no such request, and has no 
exception which présents the point. 

9. It is further contended that the court erred in refusing to 
direct a verdict for the défendant on the ground that the bond 
had been procured by misrepresentation and concealment on the 
part of the bank. Plaintiff in error also excepted to so much 
of the charge as instructed the jury that there was nothing to 
that défense. There was évidence that prior to the exécution of 
the bond O'Brien had, by acts of fraud and dishonesty, assisted 
Collins in obtaining false crédits, and thus getting possession of 
money which rightfully belonged to the bank. At the time when 
O'Brien made application for the bond in suit, Collins also made 
application for a similar bond insuring his (Collins') honesty and 
fidelity, and obtained one for $25,000. How it came about that 
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thèse two bonds were asked for, — whether it was a suggestion of 
Collins, or whether any by-law or resolution of the board of di- 
rectors required security to be given, — does not appear. The bond 
in suit recites that the "employé [O'Brien] * * * has applied 
to the American Surety Co. for the grant by it of this bond," and 
défendant put in évidence the application on which it was granted. 
It is to be assumed, as the trial judge held, that the officers of 
the défendant relied upon the représentations contained in the 
application. This application, which is filled up on a printed form 
furnished by the company, contains various statements of O'Brien 
personally, mainly in answer to questions. On one of its pages 
there also appears what is described as an "employer's certiflcate." 
No such certiflcate was required as a preliminary to the granting 
of the bond insuring Collins' fidelity. And there is nothing to 
show that the bank, or any of its officers except Collins, had any 
information that a certiflcate by any one as to the good character 
of O'Brien was asked for by the surety company as a prerequisite 
to the issue of its policy of insurance, which does not, on its 
face, incorporate the application as a condition of the contract nor 
in any way refer to the same. The so-called "employer's certiflcate" 
reads as f ollows : 

"I bave read the foregoing déclarations and answers made by George N. 
O'Brien, and believe them to be true. He has been in the employ of this bank 
dnring three (3) years, and to the best of my knowledge has always performed 
bis duties in a faithful and satisfacfory manner. His accounts were last ex- 
amined on the 28th day of March, 1891, and found correct in every respect. He 
is not, to my knowledge, at présent in arrears or in default. I know nothing 
of his habits or antécédents affecting his title to gênerai confidence, or why the 
bond he applies for should not be granted to him. 

"Amotmt required, $15,000.00. Bond to date from July 1, 189L 

"Dated at San Diego, the lOth day of July, 1891. 

"J. W. Collins, Pt. Cal. Nat. Bk. 
"On behalf of ." 

It is contended that the knowledge which Collins had as to 
O'Brien's dishonesty was the knowledge of the bank, and that his 
act in signing this certiflcate constituted a concealment or misrepre- 
sentation for which the bank is to be held responsible. Ordinarily, 
in transactions to which a corporation is a party, the knowledge of 
its président is imputed to the corporation, upon the theory that it is 
his duty to communicate such knowledge to the corporation, and that 
it must be presumed that such duty has been performed, and repré- 
sentations made by an agent in the course of transactions conducted 
on behalf of a principal and for its benefit are held to be the repré- 
sentations of the principal. There are, however, well-recognized 
qualifications of thèse propositions. In The Distilled Spirits, 11 
Wall. 367, it was held that the presumption that an agent communi- 
cates his knowledge to his principal will not be entertained when it 
is not the agent's duty to communicate such knowledge, nor when it 
would be unlawful for him to do so. In Bank v. Cunningham, 24 
Piek. 276, it was held that the knowledge of a director is no proof of 
notice to a bank when he is himself a party to the contract, having an 
interest therein opposed to that of the corporation. See, also, Davis 
v.72F.no.4-— 31 
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Improved Wronght-Iron Wagon-Wheel Oo. v. Davis Wrought-Iron 
Wagon Co., 20 Fed. 701, and cases there cited. That the liability of 
an innocent principal for the frauds and deceit of his agent causing 
damage to a third party is restricted to cases where the agent was 
acting within the scope of his authority has been repeatedly held. Bo, 
where a station agent authorized to issue bills of lading for freight re- 
ceived by a railroad company fraudulently combined with another per- 
son to issue bills of lading to him, no freight having been received, one 
who in good faith had advanced money on the faith of sneh bills was 
held not entitled to recover against the railroad company. Pried- 
lander v. Railway Co., 130 U. S. 416, 9 Sup. CL 570. It is unnecessary 
to multiply références, for in none of the cases cited on the brief of 
either side, nor in such as hâve come to the knowledge of this court in 
its inTestigation of the case at bar, are the facts sufficiently analogous 
to make the citation especially persuasive. It may be well to restate 
the facts of this case, thus limiting the application of this décision. 
The président of a national bank concocts a scheme to purloin its 
f unds, and, finding it necessary in order to accomplish his purpose to 
Becure the assistance of the cashier, induces him to enter into the plot 
The abstraction of the bank's funds is accomplished by ineans of f aise 
entries on the books (which deceive the bank examiner), by means of 
the issue of false certiûcates of deposit, and by the payment of checks 
of the main conspirator, which are not thereafter charged against 
him. After thèse fraudulent practices hâve gone on for some time, 
it becomes necessary to file with the bank security for the fidelity of 
both parties to the schéma ' The bank does not sélect the surety. 
The two employés, so far as appears, are free to choose whom they 
please, proyided only that the surety be of sufflcient ability to re- 
spond. Under thèse circumstances both the dishonest employés indi- 
vidually apply to the same person to become their surety, such person 
being a company, which in some instances requires a certifi cate of the 
good character of the employé to be giTen by the employer before it 
will consent to underwrite the honesty of such employé. In some 
instances it does not require such a certificate. In Collins' case it 
became his bondsman, with no certificate from any one but himself 
personally. The giving of certificates of good eharacter of its em- 
ployés is no part of the ordinary business of a bank. There is noth- 
ing to show that the président was ever authorized by the bank or the 
board of direetors to act for the bank in making such a certificate, 
aor that the bank, either when the surety was applied to or when the 
bond executed by it was delivered to the bank, was inf ormed that any 
such certificate was required. The authorities are not favorable to 
the assumption of any species of executive power by a bank président 
without direct authorization (Morse, Banks [2d Ed.] p. 143), but there 
are many acts which the président of a bank may do without express 
authority of the board of direetors; in some cases because usage of 
the particular bank impliedly authorizes them, in other cases because 
such acts are fairly within the ordinary routine of his business as 
président The making of statements, however, as to the honesty 
and fidelity of an employé, for the benefit of the employé, and to 
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enable the latter to obtain a bond insuring his fidelity on the strength 
of such représentations, is no part of the ordinary routine business 
of a bank président, and there is nothing to show that by any usage 
of this particular bank such function was committed to its prési- 
dent. We hâve reached the conclusion, therefore, that plaintiffs 
right of action on the bond was not lost because its président, Collins, 
made to the défendant false représentations as to the cashier's hon- 
esty. When two officers of a corporation hâve entered into a scheme 
to purloin the money of the corporation for the benefit of one of 
them, in pursuance of which scheme it becomes necessary to make 
false représentations to a third person, ostensibly for the bank, but in 
reality to consummate said scheme, and for the benefit of the con- 
spirators, and not in the Une of ordinary routine business of such 
officers, and without express authority, — the corporation being igno- 
rant of the fraud, — the officers are not, in thus consummating such 
theft, the agents of the corporation. 

10. It is next assigned as error that the court did not charge the 
jury, as requested by défendant, that, "if O'Brien did what the plain- 
tiff claims, it was a crime." The pleadings raise no such issue, nor 
was it a question at ail necessary for the jury to pass upon. Défend- 
ant had insured against "any act of fraud or dishonesty," and whether 
any act of fraud or dishonesty proved to hâve been committed by 
O'Brien was also a criminal act was wholly immaterial. The verdict 
shows conclusively that upon the évidence they were satisfied that 
O'Brien had committed acts of fraud and dishonesty. It seems to be 
the theory of the plaintiff in error that if the jury had been informed 
tbat the acts which they found to hâve been committed were not only 
fraudulent and dishonest, but also criminal, they would hâve dis- 
agreed, or brought in a verdict for the défendant, presumably from 
some sentimental aversion to exposing O'Brien to the obloquy of a 
verdict which should find that he had committed acts which, if proved 
against him in a criminal prosecution, might subject him to punish- 
ment. If this would hâve been the resuit of charging as requested, 
the refusai was not only sound, but exhibited a wise forethought on 
the part of the trial judge. The case would hâve been decided, not 
upon the évidence, which, as the event proves, convinced the jury of 
O'Brien's fraud and dishonesty, but upon considérations outside of the 
évidence, and not legitimately before the jury. 

The record présents 121 assignments of error. The brief of plain- 
tiff in error présents its argument only upon 27 of them. We hâve 
examined the others, and as to them it is sufficient to say that they 
are either disposed of by what has been already written, or are not 
of sufficient importance to call for any more extended discussion in 
this opinion than they received in the brief. The judgment of the 
circuit court is affirmed. 
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AMERICAN SUBETY CO. v. PATJLY. 
(Circuit Court of Appeals, Second Circuit February 20, 1896.) 

No. 57. 

1. FiDBiiTT Insurance— Proofs of Los». 

Proofs of loss under a bond of suretyship insuring an employer against 
loss by dishonesty of an employé are mercantile documents, and aie not 
to be tested by the same rules of interprétation as an indictment, or even 
a pleading. It is only required that they shall contain a brief and gên- 
erai statement of the facts with substantial accuracy, trutlifully inform- 
ing the insurer how the loss occurred, and not tending, either by what 
they contain or what they omit, to mislead the insurer. 

2. Same— Prima Facib Evidence op Loss. 

Where such a bond of suretyship provides that certain statements 
and accounts "shall be prima facie évidence" of a loss, such expression 
is not necessarily confined to the considération of a claim by the insurer, 
before suit; and it is not error to instruct the jury, on the trial of an 
action on such a bond, that the plaintiff has made out a prima facie case 
by offering in évidence the statements and accounts referred to. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This is a writ of error to review a judgment of the circuit court, Southern 
district of New York, for $28,521.16, entered upon the verdict of a jury against 
the American Surety Company, The plaintifC below sued as receiver of the 
Galifornia National Bank of San Diego, Cal., to recover the amount of a bond 
for $25,000, issued by the company, insuring the bank against any act of fraud 
or dishonesty committed by its président, one John W. Collins. The facts in 
the case are largely the same as in action No. 1 between the same parties to 
recover on a similar bond insuring the fidelity of O'Brien, the cashier, and in 
which the opinion of this court is handed down simultaneously with the fol- 
lowing. 72 Fed. 470. Most of the proof taken in the one case was read in évi- 
dence in the other. It will be unnecessary, theref ore, in this opinion to re- 
view the facts, which are fully stated in the opinion in the cashier's case; nor 
to repeat anything said therein as to assignments of error which are common 
to both cases. It will be sufficient to discuss only such points as are peculiar to 
the case at bar. 

George A. Strong, for plaintiff in error. 
Wm. Mitchell, for défendant in error. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). 1. The first 
notification to the surety company in this case, as in the other, was 
sent May 23, 1892, and the proofs of loss transmitted June 24, 1892. 
There was a similar conflict of évidence as to the date when the re- 
ceiver acquired knowledge of Collins' acts of fraud or dishonesty, and 
the question whether notice and proofs of loss were sent with reason- 
able promptness was left to the jury under a charge more favorable 
even to the défendant below than was the charge in the O'Brien Case. 
In view of the évidence and of the instructions given by the court, 
plaintiff may fairly be given the benefit of the presumption that the 
jury found discovery to hâve been made as late as "a few days before 
May 23, 1892." It is contended that this was more than six months 
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from the death, dismissal, or retirement of the employé. The re- 
ceiver qualified and took possession December 29, 1891, and Collins 
died March 3, 1892. Plaintif! in error relies upon the fact that on 
November 12, 1891, the bank examiner took possession of the assets 
of the bank, which had suspended payment. That act, however, did 
not operate as a "dismissal or retirement of the employé from the 
service of the employer," which is the phraseology of the bond. Col- 
lins, on that date, suspended the performance of his ordinary frac- 
tions, because the bank suspended the transaction of a banking busi- 
ness, but the bank still existed as a national bank corporation, and 
Collins was still its président. If at any time before the receiver 
took possession the parties interested in the bank had made good its 
déficit, and the bank examiner had restored the assets, no new ap- 
pointaient would hâve been necessary to put him in the service of his 
employer. The assignments of error covering this point are unsound. 

2. It is next contended that the alleged loss was not set forth in 
the proof of claim. In this case, as in the other, several distinct acts 
of fraud, with conséquent loss, were declared upon, but the court left 
to the jury only the transactions of October 13 and 14, 1891. What 
those were will be found fully stated in the opinion in the other case. 
So much of the proof of claim as refers to thèse transactions is as 
follows: In an affldavit of the receiver dated May 31, 1892, and in- 
closed in a letter making demand, are thèse paragraphs: 

"That on the 13th day of October, 1891, he, the said J. W. Collins, as prési- 
dent of said bank, and upon the représentation that he was acting in behalf of 
said California National Bank of San Diego, obtained a loan from the United 
States National Bank of New York of twenty-nve thousand dollars upon a 
note of the California National Bank of San Diego, and by rediscounting the 
assets of said bank, and took and applied the said sum of $25,000, then and 
there the assets of said bank, to his individual use, and embezzled said sum. 

"That on the same day, to wit, on October 13, 1891, said J. W. Collins, while 
président of said bank, and acting as such président, and upon the représenta- 
tion that he was acting in behalf of the said bank, obtained from the Western 
National Bank of New York a loan of $20,000 upon a note of said bank, made 
payable to himself, and collateralized with assets of said bank; and then and 
there, as such président, recoiving said sum of $20,000, and in behalf of the 
said California National Bank of San Diego, appropriated the same to his 
individual use, and embezzled the same. * * * Affilant says that none of 
said sums of money so as aforesaid by said J. W. Collins abstracted and em- 
bezzled, nor any part thereof, were ever repaid or returned to said bank." 

On the very day (May 31, 1892) this affidavit was sent from San 
Diego, the surety company wrote from New York, inclosing two 
claim blanks, and asking to hâve itemized thereon any claims the 
receiver might hâve to présent under the bonds of Collins and 
of O'Brien. In reply thereto the receiver wrote, inclosing "two 
affldavits in regard to the embezzlement of the late J. W. Collins 
and George N. O'Brien, furnished after consultation with my légal 
adviser, as giving information fuller than I otherwise could do 
by using the blank sent me." Receipt of thèse two affldavits was 
duly acknowledged July 8, 1892, but most careful examination of 
the record fails to disclose them among the exhibits. The let- 
ter inclosing them was marked "Exhibit 28," but, singularly 
enough, thèse affldavits seem not to hâve been offered, or their 
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omission from the correspondence in any way accounted for. If 
they were hère, it is possible that it would appear that the surety 
company was advised as to the nature of the transactions with 
a degree of explicitness sufflcient to satisfy even the requirements 
of its own counsel in that regard, for référence to the opinion in 
the other case will show that the proof of claim under O'Brien's 
bond was not criticized for failure to accurately describe the trans- 
actions, but only because it did not, in defendant's opinion, ex- 
pressly aver that loss ensued to the bank from such acts. An 
affidavit dated June 24, 1892, marked "Exhibit No. 1," was intro- 
duced as "Proof of loss June 24," and is probably one of thèse two 
affldavits. As to the transactions of October 13th and 14th, it 
is a duplicate of the affidavit of May 31st, already quoted from. 
Subsequently, and on July 18, 1892, plaintiff sent to défendant a 
statement of the account of Collins with the bank, with correc- 
tions of the erroneous and fraudulent entries on the books, show- 
ing the amount of his deflciency to be $374,978.22. Correspond- 
ence between the parties ensued, extending over several weeks, 
the receiver offering to extend every facility to defendant's in- 
spector in such examination as he might wish to make of the rec- 
ords of the bank, the company promising to send such inspector, 
and making no objection to the form of the proof of loss. The 
criticism now advanced is that the proof of loss was faulty, be- 
cause it set forth a transaction différent from the facts, and was 
calculated to mislead the défendant. Briefly, the objection is to 
the statement that Collins "approprïated to his individual use and 
embezzled" the two sums loaned to the California Bank by the 
United States National Bank and the Western National Bank, re- 
spectively. The évidence shows that the loans were made by 
crediting the California Bank on the books of the two New York 
banks with the amounts of the loans, and that such crédits were 
subsequently exhausted by the payment of drafts of the California 
Bank. Therefore, as défendant contends, Collins did not "em- 
bezzle" the same. Technically, this is so; but the proof s of loss 
under a policy are not to be tested by the same rules as would be 
applied to an indictment, or even to a pleading. They are mer- 
cantile documents. Ail that can reasonably be required of such 
a "written statement of the loss" is that it shall be a brief and 
gênerai statement of the facts expressed in the language of com- 
merce, and, as thus expressed, shall truthfully inform the company 
how the loss occurred, giving the facts and the resuit with sub- 
stantial accuracy. As the word is used in ordinary speech, Col- 
lins did "embezzle" $24,500 and $20,000. He so arranged his 
fraudulent scheme that when the crédits given to the California 
Bank, on the security of its property pledged as collatéral with 
the two New York banks, were converted into money by payment 
of the drafts of the California Bank against such crédits, that 
money was diverted from the treasury of the latter bank into Col- 
lins' individual possession. He cheated the bank out of $44,500, 
which he got ostensibly for said bank by improperly pledging its 
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assets in New York. The statement of loss might hâve stated 
the facts more fully, — might hâve shown the détails of the pro- 
cess by which the proceeds of the pledge of the California Bank's 
property were forfhwith so appropriated on its books that when 
they were subsequently drawn out of the New York banks 
they passed through the California Bank direct to Collins; but, 
even without such détails, it states the loss resulting from Col- 
lins' dishonest and fraudulent acts broadly, and with substantial 
truthfulness. Unless documents such as thèse are to be con- 
strued closely, and the insured to be held rigidly to a measure 
of technical and légal accuracy in framing their phraseology not 
to be expected in mercantile transactions, the statement of loss 
submitted in this case was sufflcient. And we know of no prln- 
ciple of law and of no authority which requires them to be con- 
strued otherwise than liberally, unless, perhaps, either because 
of what they contain or because of what they omit, the insurer is 
or may be misled to its préjudice. Defendant's counsel contends 
that the statement in this case was misleading, though there is 
no claim that the surety company was in fact misled. It is urged 
that upon receiving the statement the défendant company, if it 
had chosen to inquire as to the truth of the claim of loss,it would hâve 
ascertained from the New York banks that the loans had been made 
as asserted, but that the proceeds of such loans had been pald 
out, not to Collins individually, but to the California Bank on 
its own draft. This is so, but the conclusion sought to be drawn, 
viz. that "the surety therefore sees that the charge made in the 
proof of loss is absolutely false," is wholly unwarranted, for it 
might reasonably be true that the embezzlement took place in 
California. Défendant, therefore, was not entitled to a direction 
of the verdict in its f avor on the ground that the alleged loss was 
not set forth in the claim, nor on the ground that either prelimi- 
nary notice or proof of loss had not been served as required by 
the bond. 

Very many other assignments of error are found in the record, but, 
as none of them are discussed in the brief of plaintiff in error (except 
some which are referred to in the opinion in the O'Brien Case), it will 
be unnecessary to rehearse them hère. It is sufflcient to say that 
they hâve been examined, and found to be unsound. 

One point, however, which is not discussed upon the brief should 
be referred to. 

3. The court chargea the jury that the "plaintiff has established 
a prima facie case against the défendant, because he gave the 
written statement of loss, and subsequently transmitted to the 
défendant a copy of the account upon which it was based." To 
this, and to its répétition in other words, défendant duly excepted. 
This part of the charge was based upon a provision of the bond 
which reads as follows: 

"It belng understood that a written statement of such loss, certifled by the 
duly-authorized officer or représentative of the employer, and based upon the 
accounts of the employer, shall be prima facie évidence thereof." 
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It is contended that this does not mean that such statement shall 
be prima facie évidence in an action upon the bond; that "no such 
contingency was in the minds of the parties," and that it only 
refers to a considération by the company of the question whether 
it will pay without suit; that it only indicates in what way the 
preliminary proof of a loss shall be made to the company. But 
neither the phraseology of the clause nor its collocation with the 
rest of the bond thus restricts its meaning. It is certainly open 
to the construction put upon it by the trial judge. Such construc- 
tion is a most natural one. Nor is there anything extraordinary 
or startling in an agreement by the company that it will pay upon 
proof in a prescribed form being made to it, nor in its agreeing 
to accept such proof as prima facie sumcient to entitle the in- 
sured to a recovery in case of default. Conceding that it is also 
open to a construction which would confine it as plaintiff in er- 
ror contends, it would be at least ambiguous; and it is elementary 
law that ail obscurities and ambiguities in a policy of insurance 
are to be resolved against the underwriter, who has himself drafted 
the instrument. There was no error, therefore, in the charge in 
the particular complained of. The judgment of the circuit court 
is amrmed. 



BERRY v. LAKE ERIB & W. R. CO. 

(Circuit Court, D. Indiana. February 27, 189G.) 

No. 9,277. 

Damages— Amount— Personal Injuries. 

la an action by an infant of the âge of seven years, brought by her next 
friend, against a rail way company, to recover damages for personal in- 
juries résulting in the loss of plaintiff' s right leg below the knee, the jury 
gare plaintiff a verdict for $1,100. There was no proof of any expense 
incurred, or pecuniary loss. Held, that the amount of the verdict, though 
less than the court would hâve approved, did not afford such évidence of 
bias, passion, préjudice, or mistake as to justify setting It aside as inadé- 
quate. 

See décision on motion to strike out part of answer in 70 Fed. 679. 

Duncan, Smith & Hornbrook and Conner & Mclntosh, for plaintiff. 
W. E. Hackedorn, John B. Cockrum, and Miller, Winter & Elam, 
for défendant. 

BAKER, District Judge. This was an action by Pearlie Berry, an 
infant of the âge of seven years, by her next friend, Addie Berry, 
against the défendant, to recover damages for personal injuries re- 
Bulting in the loss of her right leg below the knee. A trial was had, 
résulting in a verdict for her against the railroad company, assessing 
her damages at f 1,100. The plaintiff asks the court to grant a new 
trial, solely on the ground that the damages are inadéquate. No ex- 
ception was taken to any ruling of the court during the trial, nor did 
either party except to any portion of the instructions given by the 
court to the jury. The verdict of the jury settled — and, I think, cor- 
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rectly — that the injury arose wholly from the négligence of the de 
fendant, without contributory fault on the part of the plaintiff. 

When an action gounds in tort, for the recovery of unliquidated 
damages, to the admeasurement of which no fixed raie of law can be 
applied, the court ought not to set aside the verdict of a jury simply 
because the damages are, in its opinion, inadéquate or excessive, un- 
less it clearly appears that the verdict is so grossly inadéquate or ex- 
cessive as to afford évidence of bias, passion, or préjudice, or of mis- 
take and oversight, in failing to take into considération the proper 
éléments of damage in assessing the amount of recovery. The prés- 
ent case does not seem to fall within this rule. A brief review of the 
cases cited and relied upon by the plaintiff will make this apparent. 

It has been correctly said that: 

"A verdict for a grossly inadéquate amount stands upon no higher ground, 
in légal principle, nor in the rules of law or justice, than a verdict for an ex- 
cessive or extravagant amount. It is doubtless true that Instances of the for- 
mer occur less frequently, because it is less frequently possible to make It 
clearly appear that the jury hâve grossly erred. But, when the case does plaln- 
ly show such a resuit, justice as plainly forbids that the plaintiff should be 
denied what ls his due as that the défendant should pay what ne ought not 
to be chargea." McDonald v. Walter, 40 N. ï. 551, 554. 

This case was an action brought by a vendor against a purchaser 
to recover damages for breach of contract in refusing to receive and 
pay for personal property sold, in which the jury returned a verdict 
for the plaintiff for a far less sum than the amount of damages he 
was entitled to recover, upon any construction of the évidence, if he 
had any cause of action whatever. It was held that the plaintiff was 
entitled to a new trial, on the ground that the verdict totally disre- 
garded the évidence of the damages sustained. This was a case in 
which the plaintiff, if he had any cause of action, was entitled to re- 
cover as damages the différence between the contract priée and the 
market price at the time and place fixed for the delivery of the prop- 
erty sold, and this rule of law was totally disregarded by the jury. 

The case of Robbins v. Railroad Co., 7 Bosw. 1, was an action to re- 
cover damages for personal injuries. The plaintiff was so much in- 
jured that he remained insensible through the day on which the 
accident happened, and was laid up for nearly five months, most of 
the time confined to the house. The jury returned a verdict for the 
plaintiff, assessing his damages at six cents. The court, in affirming 
the action of the trial court in granting a new trial, said of this ver- 
dict, "It is contrary to the clear and uncontradicted évidence, to the 
law of the case, and to the charge of the court in that behalf." Such 
a verdict, for such serious injuries, was calculated to shock the moral 
sensé, and, if permitted to stand, to bring reproach on the administra- 
tion of justice. 

The case of Whitney v. City of Milwaukee, 65 Wis. 409, 27 N. W. 
39, was an action to recover damages for personal injuries sustained 
by reason of the unsafe and defective condition of a cross walk in the 
défendant city. The plaintiff was very much injured, and he suffered 
from the injury very much pain for a considérable time. He was 
compelled to carry his arm in a sling for two months, and was unable 
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to use his ara, as before the in jury, in his business. The verdict of 
the jury was for the plaintiff, and they assessed his damages, ail fold, 
consisting of the cost of médical attendance and other expenses of 
cure, loss of time, and pain and suffering, at $24.27. Having faifed 
to recover $50, the défendant was entitled to recover of the plaintiff 
the costs of the action, amounting to $30.47; so that the resuit of ïhe 
trial was that the plaintiff was $6.20, besides his attorney's fee, 
worse off than before it took place. The court said this verdict, or> 
its face, was perverse ; that it was trifling with a case in court, ancf 
public justice, and was justly calculated to cast odium on the jury 
System. 

The case of Mariani v. Dougherty, 46 Cal. 27, was an action to re- 
cover damages caused by the careless and reckless taking of the de- 
cedent's life, in which the jury returned a verdict of $200 as a just and 
f air compensation for the damages sustained by the death of the plain- 
tiff s intestate. The décèdent was a house painter and paper hanger 
by trade, about 56 or 57 years of âge, industrious and temperate. He 
found employaient about three-fourths of the time, and made, when 
at work, from $4 to $7 per day. He had four sons and one daughter, 
ail of whom had reached the âge of majority, except one, and he was 
10 or 11 years of âge, living with and dépendent upon his father for 
support. The court below granted a new trial because it seemed a 
mockery of justice to assess such an insigniflcant sum as a just and 
fair compensation, or for damages resulting from the reckless taking 
of a human life. The suprême court said, if the défendant was liable 
at ail, the damages awarded were altogether disproportionate to the 
injury. 

The case of Bennett v. Hobro, 72 Cal. 178, 13 Pac. 473, was an ac- 
tion to recover damages for injuries sustained by the plaintiff by fall- 
ing through a trapdoor alleged to hâve been left open by the servants 
of the défendant. The évidence showed that the injuries sustained 
by the plaintiff were severe, resulting in long confinement, with a 
reasonable appréhension that they would permanently disable her. 
The jury found a verdict for the plaintiff, and assessed her damages 
at $200. The trial court set the verdict aside as unreasonable and 
grossly inadéquate. The suprême court, in afflrming the décision of 
the court below, said, "Under such circumstances, the court may wéll 
hâve concluded that the sum awarded her was insigniflcant in pro 
portion to the injury received." 

The case of Phillips v. Eailway Co., 29 Eng. R. 177, was an action to 
recover damages for personal injuries sustained through the négli- 
gence of the défendant. The plaintiff was a physician in G-rosvenor 
Square, London, who was making from his profession an income of 
between six and seven thousand pounds per annum at the time of his 
injury. He was an active, energetic man, in the prime of life, who 
was reduced to "a powerless helplessness, with every enjoyment of life 
destroyed, and with the prospect of a speedy death." The jury award 
ed him a verdict for £7,000. This verdict was set aside on the ground 
that the amount of damages given by the jury was so small as to 
show that they must hâve left out of considération some of the cir- 
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cumstances which ought to hâve been taken into account. This rul- 
ing was affirmed in the court of appeal. The court of appeal placed 
stress upon the fact that the verdict gave no more than the loss of 
income for a single year. At the time of the trial more than a year 
had elapsed since the injury happened. 

None of thèse cases furnish a warrant for granting a new trial in 
this case. The damages awarded are substantial, although less than 
the court thinks ought to hâve been given. From the youth of the 
plaintiff, there had been no loss from inability to labor. There was 
no proof of any expense incurred for médical or surgical attendance 
or care; and, aside from pain and suffering arising from the injury, 
her damages were entirely prospective, and incapable, in the nature 
of things, of any certain admeasurement. The case was tried fairly 
and dispassionately, and received the careful and patient considéra- 
tion of the jury. While the court would hâve been better satisfied if 
a larger verdict had been returned, I feel, as Lord Denman once ex- 
pressed himself, that a new trial on a mère différence of opinion be- 
tween the court and jury as to the amount of recovery in an action of 
tort for unliquidated damages ought not to be granted. Something 
more must be disclosed to warrant interférence, where substantial 
damages hâve been returned. Nothing more is shown in this case, 
and the motion for a new trial will theref ore be overruled. 



In re SCHAI^LENBERUKR. 
(Circuit Court, N. D. Callfornia. December 9, 1895.) 

1. Tariff La ws— Construction— Gênerai, Pcrposes. 

The gênerai purpose of the so-called "McKinley Tarife Law" of Octo- 
ber 1, 1890, to protect and foster American industries, is not to override 
a plain provision contained therein, which, in a particular instance, fails to 
carry out such purpose, or opérâtes in contravention of it. The partic- 
ular intent must prevail over the gênerai intent. 

2. Same — Reimportation of American Goods — Allowance of Drawback. 

In paragraph 493 of the act of 1890, providing for the free reimporta- 
tion of certain American goods, among which are easks, bags, etc., the 
proviso that "this paragraph shall not apply to any article upon which an 
allowance of drawback has been made, the re-importation of which Is 
hereby prohibited except upon payment of dutles equal to the drawbacks 
allowed," applies to bags of jute burlap upon which drawbacks were al- 
lowed, notwithstanding that they are reimported nlled with nondutiable 
merchandise, such as canary seed. 

This was an appeal by L. E. Schallenberger from a décision of the 
board of gênerai appraisers affirming the action of the collector of 
the port of San Francisco in assessing a duty on certain reimported 
American bags upon which a drawback had been allowed. 

Fox, Kellogg & Gray, for importers. 
Samuel Knight, Asst. U. S. Atty. 

McKENNA, Circuit Judge (orally). The appellant made two im- 
portations of canary seed into the port of San Francisco, Cal., the 
seed being inclosed in double bags. The outer coverings of the seed 
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were certain returned bags, upon which an allowance of drawback 
had been made on their exportation, for the reason that they were 
jute burlaps, dutiable at lf cents per pound, under paragraph 364, 
Act 1890. They were assessed for duty, under paragrapn 493, at 
an amount equal to the drawbacks allowed, less 1 per cent, thereof, 
by the collecter, under instructions of the secretary of the treasury, 
and this ruling was affirmed by the board of gênerai appraisers. The 
object of the appeal to this court is to review- the décision of the 
boârd ôf gênerai appraisers. Before the board of appraisers no 
proof was made that the bags were the ordinary and usual commer- 
cial coTerings of canary seed. The omission, however, does not ap- 
pear to hâve déterminée! the décision of the board. In this court, on 
a référence for that purpose, testimony has been taken which, it is 
admitted, shows that the double coyering was usual, and suitable for 
the transportation of the seed. The controversy turns upon the 
strict application of paragraph 493, which is as follows: 

"Articles the growth, produce, and manufacture of the United States, 
when returned after having been exported, without having been advanced 
in value or improved in condition by any process of manufacture or other 
ineans; casks, barrels, carboys, bags, and other vessels of American manu- 
facture exported fllled with American products, or exported empty and 
returned filled with foreign products, including shooks when returned as 
barrels or boxes; also qulcksilver flasks or bottles, of either domestic or 
foreign manufacture, which shall hâve been actually exported from the 
United States; but proof of the identity of such articles shall be made, 
under gênerai régulations to be prescribed by the secretary of the treasury; 
and if any such articles are subject to internai tax at the time of exportation 
such tax shall be proved to hâve been paid before exportation and not 
refunded: provided, that this paragraph shall not apply to any article upon 
which an allowance of drawback has been made, the re-importation of 
which is hereby prohibited except upon payment of duties equal to the 
drawbacks allowed; or to any article manufactured in bonded-warehouse 
and exported under any provision of law: and provided further, that when 
manufactured tobacco which has been exported without payment of in- 
ternai revenue tax shall be re-imported, it shall be retained in the custody 
of the collecter of customs until internai revenue stamps in payment of the 
légal duties shall be placed thereon." 

It is admitted by the district attorney that generally free goods 
make free coverings, but he claims that this does not apply to goods 
described in paragraph 493, the explicit language of which requires 
the imposition of a duty equal to the drawbacks which had been al- 
lowed. Appellant asserts contra: 

"That neither the first proviso of nor anything contained In the said par- 
agraph 493 has any application to this matter: (1) Because this proviso can 
only operate as a limitation upon the exemption from duty (if any there be 
already laid affecting a given case) afforded by the preceding portion of 
the paragraph, and cannot operate as a limitation upon exemption from duty 
afforded by reason of other and addltional facts; or, in other words, this 
proviso is a subsidiary part of a paragraph, and the paragraph, taken al- 
together, including the proviso, and after giving the utmost force and effeet 
that (under the true rules of construction is possible) can be given to the 
proviso, does not create a duty or obligation, but only gives an exemption 
if such duty or obligation already exists. (2) Because, even if the principle 
contended for under (1) is not Sound, and even if it be true that the first 
proviso of this paragraph is to be taken as laying a duty, instead of merely 
nmiting the estent of an exemption from such duty as in a given case 
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may be applicable by reason of other provisions of the tariff act, still the 
rule that free goods bring in free their ordinary, usual, and commercial 
coverings is not modified or affected by this proviso." 

Any other interprétation, counsel urges, and strongly urges, mili- 
tâtes against the policy of the act and the pnrpose of drawback, both 
of which, it is claimed, are encouragement to American industries, 
and will présent the anomaly of bags made of foreign materials by f or- 
eign labor being admitted free as coverings, while bags made of for- 
eign materials, by American labor, used for like purpose, are chargea 
a duty. It may be admitted that one of the purposes of the McKinley 
act was protection to American industries, and that it sought to ac- 
complish this purpose, both by duties upon imports and the allow- 
ance of drawbacks upon exports; but, considering the many things 
a tariff law must accommodate, it is not strange that a rigid, logi- 
cal application of principle should not be made, and, because not 
made, it does not follow that plain provisions should be disregarded. 
The purpose of an act is, undoubtedly, the light by which its pro- 
visions are to be construed, but we may not assume that any pro- 
vision is idle. It may be an exception to the gênerai purpose, and 
the first presumption is that it means something. A particular in- 
tent will prevail over a gênerai intent. Section 2 of the act pro- 
vides as follows: 

"On and after the 6th day of October, 1890, unless otherwise specially 
provided for in this act, the following articles when imported shall be ex- 
empt from duty; * * » 493. » * * Casks, barrels, carboys, bags, and 
other vessels of American manufacture exported filled with American prod- 
ucts, or exported empty and returned filled with foreign products. * * * 
Provided, that this paragraph shall not apply to any article upon which an 
allowance of drawback has been made, the re-importation of which is here- 
by prohibited except upon payment of duties equal to the drawbacks al- 
lowed. * * *", 

The appellanfs bags are within the description of the paragraph. 
They were exported, and hâve been returned filled with foreign 
products. They also fulfill the condition of the proviso. An allow- 
ance of drawback had been made to them, and the prohibition of the 
proviso applies, unless it is prevented by other facts. The fact which 
it is claimed prevents it is that the bags are coverings for free goods, 
which are exempt by law as well as the goods. There is no ex- 
plicit provision of law which déclares that free goods make free cov- 
erings. If true at ail, it is only as an inference from section 19 of 
the administrative act of 1890, which, after providing that the duty 
of imported merchandise subject to an ad valorem duty shall include 
the value of ail cartons, cases, crates, boxes, sacks, and coverings 
of any kind, provides that, "if there be used for covering or holding 
imported merchandise whether dutiable, or free, any unusual ar- 
ticle or form designated for use otherwise than in the bona fide trans- 
portation of such merchandise to the United States, additional duty 
shall be levied and collected upon such material or article at the rate 
to which the same would be subject if separately imported." It may 
be inferred from this that usual coverings are exempt from duty. 
Granting the inference, and if we construe the provision as universal. 
is there anything for paragraph 493 to operate on, as far as casks^ 
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barrels, carboys, and sacks are concernée!? If returned filled with 
foreign products, it must be as coverings suitable for such products. 
It would seem, therefore, this exemption from duty was unnecessary, 
as this was already done by section 19 of the administrative law; 
that is, a law of which free coverings on free goods is but a part, 
and that the only substantial part of paragraph 493 is the proviso 
which not only limlts the exemption, but prohibits importation, ex- 
cept upon payment of duties equal to the drawback which had been 
allowed. This is not necessarily répugnant to the purposes of the 
act; but, if it is, it was compétent for congress to make an arbitrary 
exception, and, if it intended to do so, it is not clear how language 
more apt to accomplish it could hâve been employed. The proviso 
contains another example of the same kind. It exempts from privi- 
lège of return or reimportation without duty articles manufactured 
in bonded warehouses, and exported under any provision of the law. 
The exception is more complète than in the case of sacks. On the 
latter the duty is fixed at the amount of drawback allowed. No 
duty, therefore, is put on the value given by American labor. On 
the former — that is, on articles manufactured in bonded warehouses 
— the duty shall be the same rate as if originally imported. Section 
22. A duty, therefore, is put on the value given by American labor. 
This is a more répugnant exception to the gênerai policy of the act 
than that of which appellant complains. The usual purpose of a 
proviso is to limit that which précèdes it, but it may do more, and, 
however the intention of the lawmaker is expressed, it must prevail. 
If the proviso to paragraph 493 stopped with exempting from it ar- 
ticles upon which an allowance of drawback had been made, there 
would hâve been some reason for claiming it a limitation merely; 
but it goes further, and says "the reimportation of which is hereby 
prohibited, except upon payment of duties equal to the drawbacks 
allowed." Language could not well be clearer or more positive. 
It forms a class of articles of those upon which drawbacks had been 
allowed. Thus construed, the paragraph and proviso hâve an intelli- 
gent purpose. 

Appellant, in support of his claim, makes a distinction between 
the word "returned," in the body of the paragraph, and the word 
"réimportation," in the proviso. It is manifest, however, to accom- 
plish the purpose of the paragraph, that they must be construed as 
having the same meaning. It follows from thèse views that the 
décision of the board of appraisers must be, and it is, affirmed. 



In re GARDNBR et aL 

(Circuit Court, N. D. Callfornia. December 16, 1895.) 

Customs Duties— Classification— Boîtes. 

Bones which hâve been crushed and screened must be regarded as 
"otherwlse manufactured," wlthin the meaning of paragraph 511 of the 
act of 1890 (26 Stat. 604), and therefore are not admissible free of duty 
under that paragraph, but are subject to duty as "manufactures of 
bone," under paragraph 460 (26 Stat 602). 
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This was an appeal by Gardner & Thornley from a décision of the 
board of gênerai appraisers affîrming the action of the collector of 
the port of San Francisco in respect to the classification for duty 
of certain imported bones. 

J. F. Evans and Charles A. Garter, for importera. 
Samuel Knight, for the United States. 

McKENNA, Circuit Judge (orally). This case cornes on appeal 
from the décision of the board of appraisers affirming the action of 
the collector of the port of San Francisco, assessing duty against 
certain bones imported by Gardner & Thornley. The case involres 
the construction of paragraph 460 of the tariff act of 1890 (26 Stat. 
602), — "McKinley Bill," so called, — and paragraph 511 of the same 
act, as to whether the bones imported are of the character claimed 
under paragraph 460 or of the character claimed under paragraph 
511. Paragraph 460 is as follows: 

"Manufacturera of bone, chip, grass, horn, Indla rubber, palm-leaf, straw, 
weeds, or whalebone, or of which thèse substances or either of them is the 
component niaterial of chief value, not specially provided for in this act, 30 
per cent, ad valorem." 

Paragraph 511 is: 

"Bones, crude, or not burned, calcined, ground, steamed, or otherwise manu- 
factured, and bone-dust, or animal carbon, and bone ash, fit only for fertilizing 
purposes, are adrnitted free." 

Gardner & Thornley claim that the bones are of the character 
described in paragraph 511, and not of the character described in 
460. The collector of the port assessed duty against them under 
paragraph 460, to which the importers protested, and took an ap- 
peal. 

The testimony is quite long, and of course it is impossible to 
review it. It is somewhat conflicting, at least as to whether the 
bones are, in the first place, crude bones. But, passing that, and 
assuming them to be crude bones, do they fulfill the other condi- 
tions? Are they bones not burned, not calcined, not steamed, not 
ground, and not otherwise manufactured? The testimony is again 
conflicting as to whether they are "ground." The importers claim 
that "ground" means pulverized. I hardly think that is true. One 
of the définitions of grind is to crush into small fragments. But, 
passing this also, are not the bones otherwise manufactured, in the 
sensé of paragraph 511? The word "manufactured" seems to be 
given a définition by the paragraph différent from the définition in 
Hartranft v. Wiegmann, 121 U. S. 609, 7 Sup. Ct. 1240. It appears 
to regard bones which are burned, calcined, or ground as manu- 
factured. If so, the words "otherwise manufactured" would in- 
clude those crushed and screened, and it is conceded that the bones 
in controversy are crushed and screened. Hence I am in the same 
situation that the board of appraisers were, — I am constrained, by 
the words of the statute, to concur with the collector. 

There is one other proposition : Assuming the bones to be bont 
dust or animal carbon, the statute requires that they, in such con- 
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dition to be exempt from duty, must be fit only for fertiMzing par- 
poses. The best that may be said in favor of the claim that they 
are only so fit is that the évidence is conflicting. The claim is 
therefore not proved. But it is a fair inference from the évidence 
that they are fit for other purpose. The décision of the board of 
appraisers is therefore aflirmed. 



JONATHAN MILLS MANUF'G CO. T. WHITEHURST et al.t 
(Circuit Court of Appeals, Sixth Circuit. February 4, 1890.) 

No. 331. 

L Assignaient of Patents— Boxa Fide Purchabers— Notice. 

Where an assignment of a patent contains récitals indlcatlng a pos- 
sible outstanding interest in another party, the assignée is chargeable 
with, notice of every fact In référence to such interest which diligent 
and honest lnquiry would hâve developed. A defect of tltle being brought 
to his knowledge, no inconvenience will excuse him from the utmost 
scrutiny. 

8. Same— Assignor Holding as Trustée. 

A purchaser, who has reason to believe that the party offering a pat- 
ent for sale holds it either as trustée or agent for a third person, cannot 
become a bona fide purchaser for value by relying on the statements of the 
suspected trustée or agent either as to his authority or as to his bénéficiai 
ownership. lnquiry must be made of some other person, who will hâve 
a motive to tell the truth In the interest of the cestui que trust or principal. 

8. Res Judicata — Deoree for Assignment of Patent. 

A bill was brought to compel one S., an inventor of flour-milling ap- 
paratus, and others, to përform a contract requiring him to convey to 
complainant ail the patents for flour milling which he should thereafter 
"obtain" or "procure," and also to annul certain alleged fraudulent as- 
signments, made by him, of various patents, designated by name and 
number, and "ail other letters patent relating to the manufacture" of 
certain described kinds of milling machinery which the complainant "then 
owned or controlled, or in which it then had any joint or other inter- 
est." The bill prayed a discovery by défendants of ail patents or patent in- 
terests controlled or owned by the complainant, which, they claimed, 
passed by said fraudulent assignments, and a conveyance thereof to 
complainant. Hdd, that the decree properly included a patent, not specific- 
ally designated In the bill, which the said S. had obtained by assignment 
from another, and which was of the description of inventions in which 
the contract gave complainant a right, and that, consequently, the decree 
with référence to that patent was responsive to the issues made by the 
bill, and was conclusive against one who purchased from the défendant 
pending the suit. 65 Fed. 996, aflirmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

The action in the court below was In equity to enjoin the infringement of 
a United States patent, No. 267,098, Issued to Jonathan Mills, November 7, 
1882, upon an application filed June 30, 1882, for an improvement in a device 
for bolting In flour mills, known as the "centrifugal boit or réel." The bill 
averred that the complainant, by direct and mesne assignments, in writing, 
had become the sole and exclusive owner of the letters patent sued on. The 
bill was filed against M. O. Whitehurst, C. D. Whitehurst, and G. A. White- 
hurst, and prayed an injunction, an accounting of profits, and damages. la 
the original answer, the défendants did not deny the sufficiency or vaiidity 

i Rehearing denied April 14, 1890. 



JONATHAN MILLS MANDF'G CO. V. WHITEHUEST. 497 

of the asslgnments by which complainant traced Its title from the original 
patentée. Subsequently, however, an amendaient to the answer was flled, 
denying that the complainant was the sole and exclusive owner of the patent In 
suit. At the original hearing, the court below sustained the validity of the 
patent, and complainant's ownership of the same, and directed that a decree 
in accordance with this finding should be entered. 56 Fed. 589. Before the 
final decree was entered, a pétition for rehearing was flled, on the ground of 
tiewly-discovered évidence showing that the complainant had not title to the 
patent. The court granted the rehearing (60 Fed. 81), and additional évidence 
was taken by both sides on this issue. It appeared from this évidence that, 
after Mills received his patent, on Noveinber 7, 1882, he assigned upon Jan- 
uary 28, 1883, his patent to the Phœnix Foundry & Machine Works, of Terre 
Haute, Ind., and that this assignaient was recorded June 21, 1884; that the 
Phœnix E'oundry & Machine Works assigned the patent, December 18, 1883, 
to Myron W. Clark, and that the assignment was recorded June 21, 1884. 
This assignment was recited to be "in considération of §1,000 cash in hand, 
and for a note for $1,000, due in six months, made by Jonathan Mills to the 
Phœnix Foundry & Machine Works." The assignment included several con- 
tracts, interests in patents, and applications, as well as the patent hère in 
suit, together with a lot of personal property. The assignment contained this 
provision: 

"The said Clark agrées to sell the said property, and to apply the proceeds 
—First, to the payment to said Mills of one thousand dollars; and, second, to 
the payment of the said notes made by said Mills; and, third, any balance 
shall be paid to said Mills. And it is not intended that any liability shall 
attach to the said Clark, except the accounting for moneys received from the 
sale of the above-mentioned properties, and the said Phœnix Foundry & Ma- 
chine Works, in assigning said property, guaranties no value thereto." 

Accompanying the assignment was this déclaration of trust, which was 
also recorded: 

"The property named in the above contract is held by Myron W. Clark as 
trustée for Jonathan Mills, and as security for the payment of one thousand 
dollars due him by said Jonathan Mills, which sum the said Mills hereby 
acknowledges as due and owing, and said Mills hereby authorizes said Clark 
to retain said sum from the proceeds of sale of same, which sale shall not be 
made for six months from the date hereof, without the consent of said Mills. 
"[Signed] Jonathan Mills. 

"Myron W. Clark." 
"I hereby consent to the substitution of Geo. T. Smith in place of Myron 
W. Clark in the above agreement, and hereby release and diseharge said 
Myron W. Clark from ail liability on account of the trust above created. 

"Jonathan Mills." 

Upon December 20, 1883, Myron W. Clark made an assignment to George 
T. Smith of ail his right, title, and interest in the patent, and this was also 
recorded on June 21, 1884. On August 15, 1892, for the considération of the 
sum of $1 and other valuable considérations, George T. Smith assigned the 
patent to Charles Wardlow, and this assignment was duly recorded August 
23, 1892. On the 16th day of August, 1892, Wardlow assigned the patent to 
the complainant, the Jonathan Mills Manufacturing Company, and this as- 
signment was also recorded on the 23d of August, 1892. On July 1, 1891, 
there was recorded an assignment, undated, from Jonathan Mills, the original 
patentée of the patent, to the Jonathan Mills Manufacturing Company. In 
this writing of assignment occurs the folio wing récital: 

"And this assignment Is in revocation, and made, for the further purpose 
than those herein above speclfied, to annul and set at naught a certain assign- 
ment by said Mills to Myron W. Clark, dated December 18, 1883, which said 
assignment was given as collatéral security for a loan of one thousand dollars, 
and said patent now supposed to be held by the Smith Purifying Company, 
or Its assigns; and provided, further, and this assignment gives full, absolute, 
and complète authority to the Jonathan Mills Manufacturing Company to se- 
cure, at its own expense, said patent." 

v.72F.no.4— 32 
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At the rehearing (65 Fed. 996), the défendant introduced a certified copy of 
a decree In equity of the circuit court for the county of Wayne and the state 
of Michlgan. The record was certified by William May, the registrar of the 
court, under the seal of the court. The decree was introduced to show that, 
at the time that George T. Smith made his assignment to Wardlow, in 1892, 
he had nothing but the naked légal title, and that the real équitable interest 
and ownership was in the George T. Smith Middlings Purifier Company, 
of ail of which the complainant had notice. George T. Smith was a party to 
the Michigan decree, and the défendant introduced an assignment— dated June 
7, 1893, executed by Eliza B. Smith, George T. Smith, and George W. Wea- 
dock, executor of the last will and testament of Charles H. Plummer,— of a 
number of patents and patent interests, including among others the patent 
in suit, to Rufus H. Emerson and Zenas C. Eldred, receivers of the George 
T. Smith Middlings Purifier Company, executed, as recited in the assignment, 
in accordance with, and in obédience to, the decree already referred to. This 
assignment was recorded June 16, 1893. 

The complainant, for the purpose of attacking the validity and effect of the 
decree, introduced a certified copy of the bill, answers, and other proceed- 
ings of the court in the same cause, together with the decree, making the 
claim that, in so far as the decree found that George T. Smith aequired and 
held title to the Jonathan Mills patent, hère in suit, in trust for the George 
T. Smith Middlings Purifier Company, and directing a conveyance or assign- 
ment by him to the receivers of that company, it was outside of the issues 
made by the pleadings in the cause, and was coram non judice, and void. 
The record shows that the bill was filed August 18, 1880, by Ruf us H. Emerson 
and Zenas C. Eldred, receivers of the George T. Smith Middlings Purifier Com- 
pany, against Charles H. Plummer, Eliza B. Smith, George T. Smith, and the 
George T. Smith Middlings Purifier Company. The bill averred that the George 
T. Smith Middlings Purifier Company was a corporation, organized April 20, 
1878, under the laws of Michigan, for the purpose of manufacturing middlings 
purifiers and other milling machinery relating to the new process milling, and 
to procure, use, and purchase improvements, inventions, and patents relating 
to that System of milling; that the original stockholders, of whom George T. 
Smith was one, by contract, in writing, in considération of the sum of 
$250,000, assigned and transferred to the George T. Smith Middlings Purifier 
Company certain named patents, and "ail other inventions and improvements 
relating to milling and mill machinery for which said George T. Smith 
should thereaf ter obtain letters patent," whereby said George T. Smith Mid- 
dlings Purifier Company became vested, with the entire title to ail said let- 
ters patent, and to ail inventions and improvements covered thereby, to- 
gether with the right to hâve assigned and transferred to it ail other patents 
which said George T. Smith should thereafter procure for improvements in 
milling and mill machinery; that said contract was afterwards, on the 12th 
day of September, 1878, filed for record in the patent office of the United 
States, and duly recorded; that said George T. Smith was, or claimed to be, 
the inventor of a portion of, if not ail of, the improvements embraced in ail 
of said letters patent, and an expert in milling and mill machinery; that it 
was regarded by the parties to the contract as essential, in order to secure 
to said corporation the full benefit of said letters patent, to secure to it ail 
letters patent which might thereafter be obtained by said George T. Smith 
for improvements affecting the business which it was incorporated to carry 
on, and the agreement that ail such letters patent obtahied by said George 
T. Smith should belong to said corporation was an important considération 
in the making of said contract; that, by reason of said agreement, said 
George T. Smith Middlings Purifier Company became entitled to ail letters 
patent obtained thereafter by said George T. Smith, and during the term of 
the existence included in the letters patent so assigned and transferred to 
said corporation or affecting or pertalning to the business which said cor- 
poration was organized to engage in and carry on; that Smith, after the 
making of the flrst contract named, obtained a number of patents, which 
are named in the bill,— some of them patents for inventions of his own, others 
which he obtained in connection with other patentées, and one other, issued 
to another person, and assigned to him; that, in addition to the letters pat- 
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eut of the United States so obtained by Smith, he had sundry applications 
pending in the United States patent office, at Washington, for flour bolts 
and improvements in milling and mill machinery, the number and particular 
description of which are now uhknown to complainants; that, by virtue of 
the terms and provisions of the contract aforesaid, each and ail of said pat- 
ents, so obtained by said Smith In his own name, and ail of his right and 
interest in said patents, obtained by him in connection with other persons, 
became, when obtained as aforesaid, in equity, the property and rights of 
said George T. Smith Middlings Purifier Company, and so continued until the 
assignment of said company, hereinafter mentioned; that said Smith, by 
virtue of said contract, took the légal title to said patents and patent interests 
in trust for said George T. Smith Middlings Purifier Company, its successors 
and assigns; that the purifier company, its successors, or assigns, or the 
complainants, were equitably entitled to. bave an assignment from Smith of 
each and ail of said applications which he had pending in said patent office 
for patents or improvements on milling and mill machinery, when the same 
should be discovered, or proof made to this court; that the entire expense of 
obtaining ail of said letters patent, and the filing and prosecution of. said ap- 
plications, as well as ail expenses of every kind incurred in perfecting the 
inventions covered by said patents and applications, shop room, and labor, 
whether by hand or machinery, and ail charges of every kind or description 
in connection therewith, had been borne and paid by said purifier company; 
that it was understood and intended by Smith, when said patents were ob- 
tained, and said application filed, that they were so obtained and filed in the 
interest of said company; that said company had used said patents as oc- 
casion required in the prosecution of its said business without any claim or 
pretense on the part of Smith that it had not a right to do so, or that he was 
entitled to any compensation therefor; that said Smith was, in the year 
1883, elected président of the company, and had the control and management 
of its business until the lst day of June, 1890; that he treated the affairs of 
said corporation very much as if its interests were identieal with his own; 
that the purifier company became insolvent in 1890, and made a common-law 
assignment to the complainants for the benefit of the creditors; that, after- 
wards, the complainants were removed as assignées, and appointed receivers 
of ail the lands, tenements, goods, and choses in action belonging to the 
purifier company; that, as such receivers, they became vested with ail the 
rights and interests of the said company to ail the contracta hereinbefore 
mentioned; that they had a right to demand and hâve an assignment from 
said George T. Smith of ail the patents obtained by him, or in which he has 
an interest, as hereinbefore mentioned, and ail applications for patents made 
by him which are now pending, as also hereinbefore stated; that said George 
T. Smith and Eliza B. Smith, his wife, pretended and claimed that said 
George T. Smith Middlings Purifier Company, by said George T. Smith, as 
président and treasurer thereof, on or about the 12th day of November, 1889, 
by an agreement in writing, in considération of $3,538.48, as therein ex- 
pressed, did sell and transfer to said Eliza B. Smith ail its right and interest 
to and for letters patent (then folio w some 20 letters patent, by number; 
not, however, mentioning the patent in suit), and ail other letters patent re- 
lating to the manufacture of middlings purifiers, centrifugal réels, interele- 
vator réels, or roller réels, and any inventions made by said George T. Smith, 
which said company then owned or controlled, or in which it then had any 
joint or other interest; that Eliza B. Smith assigned ail the patents and pat- 
ent interests received under this agreement to Charles H. Plummer, who 
claimed, by virtue of such assignment, to own ail the patents and patent in- 
terests legally and equitably owned or possessed by said George T. Smith 
Middlings Purifier Company and said Eliza B. Smith, or then in the name 
of said George T. Smith, as well applications as patents; that such claims 
and pretenses of said Plummer were wholly without foundation, and a fraud 
upon the just rights of the creditors of said George T. Smith Middlings Puri- 
fier Company; that said pretended transfer from said George T. Smith Mid- 
dlings Purifier Company to said Eliza B. Smith was without considération, and 
fraudulent and void as to the creditors of said George T. Smith Middlings 
Purifier Company, and the stockholders of said company, and was a fraudu- 
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lent scheme, on the part of the said George T. Smith and Eliza B. Smith, to 
cheat and defraud the creditors of said George T. Smith Middlings Purifier 
Company; that George T. Smith was not authorized by the board of directors 
of said corporation to make said contract; that Plummer had acquired his 
title to the patents and patent interests thus assigned to him with the full 
knowledge of the claims of complainants. 

The prayer of the bill was that Plummer, Eliza B. Smith, and George T. 
Smith might make full answer, and set forth and discover any considération 
that passed .for the transfer of the patent and patent interests mentioned in 
the contract; that they specifically set forth ail the patents or patent inter- 
ests controlled or owned by the company which they claim passed by said 
fraudulent assignments, and that ail such transfers and assignments be de- 
clared null and void; and said George T. Smith might be required to 
specifically perform the contract hereinbefore first mentioned, and set forth 
and transfer and assign to the purifier company ail the patents theretofore 
mentioned as being in his name, or in which he has any interest, and ail ap- 
plications for patents pending as herein stated or to the complainants; that 
Smith nlight be further directed to discover what f urther or other applications 
for patents he had then, or at the date of the said assignment by said George 
T. Smith Middlings Purifier Company, pending in the patent office of the 
United States relating to milling or mill machinery, with the date of the filing 
of the same, and a description of the Improvements thereby claimed, and, 
when so discovered, that he assign the same in accordance with the pro- 
vision of said first contract; that he discover and set forth any further or 
other assignments, or attempted assignments, of patent interests, aft'ecting 
the letters patent, applications, or patent interests hereinbefore mentioned, 
any or either of the same; and that ail such contracts or assignments, when 
so discovered, that are in conflict with the provisions of the contract first 
aforesaid, and the contracts between said companies aforesaid, or in fraud 
of the creditors of said assignor, be adjudged and decreed null and void. 
Nowhere in the bill was the Mills patent (the one in controversy in this 
cause) mentioned by name or number, and it was not embraeed within either 
the allégations or prayer of the bill, unless the gênerai expressions of the bill 
were wide enough to include it. 

Subpœna was issued, and personally served on George T. Smith and other 
défendants. After mailing a plea to the jurisdiction of the court, which was 
overruled by the court, eaeh of the défendants filed an answer. The answer 
of Plummer was filed Jahuary 14, 1892. The answer of George T. and Eliza 
B. Smith appears also, by the record, to hâve been filed upon that date, 
but its contents are not disclosed in the record. A replication was filed to 
both answers, and notice to take proof in open court was filed, and the 
cause was heard in open court, and proof taken in accordance with the stat- 
ute of Michigan, on the 21st day of September, 1892, and the decree was en- 
tered for the complainants May 10, 1893. The decree found that, among 
other patents held by Smith in trust for the Smith Middlings Purifier Com- 
pany, was the Mills patent hère sued on, and ordered Smith, his wife, and 
Plummer's exécuter to make an assignment of the same to the complain- 
ants, which was done, as already stated. 

On the 15th day of August, 1892, George T. Smith, at the tiine he assigned 
the patent to Wardlow, made the following aflldavit: 

"State of Ohio, County of Franklin— ss.: George T. Smith, being first duly 
sworn, says that he has this day offered and agreed to sell, assign, and 
transfer to Charles Wardlow, in considération of twelve hundred ($1,200) 
dollars, a certain invention or improvement in centrifugal bolts, as set forth 
in letters patent of the United States, and in and to said letters patent, said 
letters patent being the same granted to Jonathan Mills, November 7, 1882, 
and numbered 267,098. That said invention or improvement and letters pat- 
ent are the same heretofore conveyed by Jonathan Mills to the Phœnix 
Foundry Company, of Terre Haute, Ind., and by said Phœnix Foundry Com- 
pany to Myron W. Clark, and which were, on or about the 20th day oi De- 
cember, 1883, sold, assigned, and transferred by said Myron W. Clark to said 
George T. Smith. And said affiant says that he has not made any prior 
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assignaient, sale, or transfer of said invention or letters patent, nor has he 
granted any license which could affect his right, title, or interest in said in- 
vention or letters patent, and that said interest which said affiant has oft'ered 
and agreed to sell to said Charles Wardlow is free from ail prior assign- 
ment, grant, mortgage, license, or incumbrance whatsoever. And affiant fur- 
ther says that he has not done any act or deed which could in any manner 
whatsoever affect his right, title, or interest in and to said invention and let- 
ters patent, and that he does not know of anything which could in any 
manner affect the right, title, or interest in said invention and letters patent, 
which said affiant has offered to sell to said Charles Wardlow, save and ex- 
cept a certain assignaient of said patent heretofore ruade by said Jonathan 
Mills to Jonathan Mills Manufacturing Company. Said afflant further says 
that he has never made any assignment in insolvency or bankruptcy. And 
said affiant says that this affidavit is made for the purpose of satisfying 
said Charles Wardlow and his assigns of the validity of the title of said affiant 
in and to said invention and letters patent. Geo. T. Smith." 

"Sworn to before me and signed in my présence this 15th day of August, 
A D 1892 

'"[Seal.] ' N. L. Helphrey, 

"Notary Public, Franklin County, Ohio." 

This affidavit was offered by the complainant to show Wardlow's good 
faith in the purchase of the patent. It was stipulated that Charles Wardlow 
would testify that, at the time of receiving the assignment from George T. 
Smith, he received the foregoing "warranty affidavit," and that said affidavit 
was executed in the présence of Wardlow on the day of its date, and was duly 
acknowledged before the notary whose seal and signature was thereto fixed. 
Wardlow was not otherwise used as a witness by complainant. 

Taylor E. Brown, for appellant. 
Geo. J. Murray, for appellees. 

Before TAPT and LURTON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge (after stating the facts). We concur with 
the circuit court in the view that, by the récitals in the assignment 
of Jonathan Mills to the complainant, the Jonathan Mills Manufac- 
turing Company, the latter was put upon inquiry as to the interest 
of the Smith Middlings Purifier Company and must be chargea with 
notice of every fact with référence to the company's interest in 
the patent which diligent and honest inquiry would hâve developed. 
It is well settled that, when a purchaser cannot make out his title 
but through a conveyance which leads to a fact, he will be affected 
with notice of that fact. When a defect in title is brought to his 
knowledge, no inconvenience will excuse him from the utmost scru- 
tiny. He is a voluntary purchaser, and, having notice of a fact 
which casts doubt upon the validity of his title, the rights of inno- 
cent persons are not to be prejudiced through his négligence. 
Brush v. Ware, 15 Pet. 93, 112, 114; Oliver v. Piatt, 3 How. 333, 410; 
Cordova v. Hood, 17 Wall. 1. As said by Mr. Justice Strong, speak- 
ing for the suprême court in the last-named case (page 8) : 

"Wherever inquiry is a duty, the party bound to make it is affected with 
knowledge of ail which he would hâve discovered had he performed the duty. 
Means of knowledge, with the duty of using them, are, in equity, équivalent 
to knowledge itself." 

The chain of title disclosed by the patent office records, from 
Jonathan Mills, the original patentée, to George T. Smith, indicated 
an outstanding equity of some kind in Mills, and an assignment 
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from Mills to the complainant was necessary to clear any title which 
it might acquire from Smith. The Mills assignaient was, therefore, 
in the chain by which complainant must assert ownership, and it waa 
charged with notice of the statement therein that the patent was 
supposed to be owned by the Smith Purifying Company. Indeed, 
his assignment was made directly to complainant, and authorized 
it to procure the patent from the company or its assigns. The 
company, therefore, necessarily, had actual as well as constructive 
notice of its contents. Now, it is true that the company referred 
to by Smith was the Smith Purifying Company, while the company 
which really owned the patent was the George T. Smith Middlings 
Purifier Company. We cannot suppose, however, that, in the trade, 
any mistake could hâve arisen from this différence. Complainant 
has not called its officers to testify as to what knowledge they had of 
the existence or nonexistence of a company by either name, or what 
efforts they made to identify the Smith Purifying Company with an 
existing company. Even Wardlow, complainant's agent in the pur- 
chase, has not been called to state what his knowledge or inquiry was 
in respect to the matter, although he is the person upon whom com- 
plainant relies as the innocent purchaser. 

It is common knowledge that, in a manufacturing business of 
this character, the number of ail the corporations engaged through- 
out the country is limited, and it is a matter of no great diffi- 
culty to ascertain the name of every one of them. Certainly, had 
complainant and Wardlow made inquiry, if they did not already 
know it, they would hâve learned that there was such a com- 
pany as the George T. Smith Middlings Purifier Company in 
Michigan, and the slightest diligence would hâve led to inquiry of 
those who represented it (it was then in the hands of receivers) 
to learn whether it claimed any interest in the patent. Instead of 
this, Wardlow and complainant contented themselves with the exé- 
cution by George T. Smith of the so-called "warranty affidavit." 
The affidavit, instead of aiding complainants' case, casts suspicion 
on it, especially when Wardlow is not called to give évidence of his 
pUrpose in taking it, or his good faith in the transaction. Kirby v. 
Tallmadge, 16 Sup. Ct. 349. Inquiry of Smith, from whom the pur- 
chase was to be made, certainly did not fill the measure of proper 
diligence; for he was necessarily interested to establish a clear 
title in himself. If the Smith Company had any interest in the 
patent, as Mills suggested, then it was apparent that George T. 
Smith, who held the légal title, was trustée for the company. It 
is well established that one who has reason to believe that another 
is offering property for sale, which he holds either as trustée or 
agent for a third person, cannot become a bona fide purchaser of 
the property for value by reliance on the statements of the sus- 
pected trustée or agent, either as to his authority, or as to his bén- 
éficiai ownership of the thing sold. In such a case, inquiry must 
be made of some one other than the agent or trustée, — of some one 
who will hâve a motive to tell the truth, in the interest of the cestui 
que trust or principal. Trust Co. v. Boynton (decided by this court 
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at the présent term) 71 Fed. 797. If, then, the purifier company 
was the équitable owner of the patent in controversy, we are fully 
justified in presuming, from the circumstances, that Wardlow and 
the complainant might easily hâve found it out from the receivers 
of the company, who were then in charge of its affairs and assets. 

It remains to inquire whether the company was the real owner 
of the patent, as between itself and George T. Smith. The only 
évidence on this subject which défendant introduced was the de- 
cree of the circuit court of Wayne county, Mich., and Smith's as- 
signaient in obédience to it. Certainly, it cannot be denied that 
Wardlow and the complainant are privies to Smith, and are bound 
conclusively by any decree rendered against him, in référence to 
this patent, and in favor of the purifier company or its assigna, upon 
proceedings begun before they acquired title from Smith. This 
need not rest alone on the naked doctrine of lis pendens, but it 
grows out of the fact that Wardlow and complainant were charged 
with notice of the litigation, because diligent inquiry in respect to 
the title suggested by Mills' assignment would hâve made them ac- 
tually aware of it. But it is said that the bill upon which the de- 
cree was founded did not embrace the Mills patent, and that, though 
the court had personal jurisdiction of the parties, it had no power 
to make a finding or order concerning something not submitted to 
its judicial cognizance by the pleadings;and this fact is also said 
to free complainant from the burden of notice that the patent hère 
in suit was in controversy there, because it and its grantor ac- 
quired title after the pleadings were made up, and before hearing 
or decree. The gênerai principle contended for by complainant, 
that a decree must be responsive to the issues made by the plead- 
ings, need not be disputed. Its application and its limitations are 
clearlv set forth by Mr. Justice Brewer in delivering the opinion of 
the court in Reynolds v. Stockton, 140 IL S. 263, 265, 11 Sup. Ot. 773. 
But the record of the Michigaa suit présents no such difficulty. 

In gênerai terms, the bill was filed by the receivers of the purifier 
company to compel Smith to assign to the company ail the patents 
and patent interests which he had agreed to assign to it by a con- 
tract made at the time of its organization, and also to compel a 
reconveyance to it of ail its patents and patent interests which 
through the fraud of Smith, as its président, and his wife, Eliza B. 
Smith, and one Plummer, had been conveyed, without considéra- 
tion, first to Eliza B. Smith, and then by her to Plummer. The 
contract between Smith and the company required him to convey to 
it ail the patents for flour milling which he should thereafter "ob- 
tain" or "procure." If, as the decree finds, Smith held title to the 
Mills patent in trust for the company, he must hâve procured it 
after the date of the contract, in 1878, because the patent was not 
applied for until 1882; and therefore the jurisdiction of the court 
was invoked to compel the assignment of this patent by Smith, in 
accordance with his contract. Smith was required by the bill to 
set forth, in connection with that contract, ail patents in which he 
had an interest. But it is objected that the word "obtain" refers 
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only to such patents as Smith should obtain as inventor, and not 
to those he might obtain by assignment. Some of the language 
used in the decree might justify this limitation, but the word is 
used in another part of the bill to include, not only those obtained 
by him as inventor, but also as joint inventor with another, and 
also one obtained by him as assignée. In support of the decree, 
and the court's jurisdietion, an ambiguous description of the sub- 
ject-matter should, it would seem, receive that construction which 
will sustain them both. 

But the other aspect of the bill — that • relating to the fraudulent 
assignments to Eliza B. Smith and to Plummer — very clearly em- 
braces, by gênerai language, the patent hère in suit. The fraudu- 
lent assignment embraced, not only many patents by name and 
number, but also ail other letters patent relating to the manufac- 
ture of middlings puriflers, centrifugal réels, interelevator réels, or 
roller mills and any inventions made by said George T. Smith, 
which said company then owned or controlled, or in which it had 
any joint or other interest. The last two relative clauses modify, 
not only Smith's inventions, but also the words "ail other letters 
patent," etc., and therefore, by this assignment, passed to Eliza B. 
Smith any patent relating to centrifugal réels owned or controlled 
by the purifier company, or in which it had a joint or other interest. 
The patent in suit related to a centrifugal réel or boit, and, as com- 
plainant had reason to believe from Mills' assignment, this com- 
pany had the équitable title to it. The bill was filed to vest title 
in the receivers of the company of ail the patents passing by the 
assignment to Eliza B. Smith and to Plummer. Hence, it was 
within the jurisdietion of the court, as limited by the four corners 
of the bill, to make a finding as to what passed by the fraudulent 
assignment and to order an assignment of the same to the receiv- 
ers. The decree found that the Mills patent was one of thèse, be- 
cause it found it to belong to the*company, though in George T. 
Smith's name. Smith and his wife were required by the bill to dis- 
cover and specifically set forth ail the patents claimed by them to 
be included in the assignment made to Eliza B. Smith and by her 
to Plummer. The record does not show Smith's answer, and, if nec- 
essary, we should présume, in support of the validity of the decree, 
that the Mills patent was one of those discovered by George and 
Eliza B. Smith in their answer. But, whether it was so or not, the 
prayer for discovery in the bill gave the court jurisdietion to act 
with respect to any patent within the description of the prayer for 
discovery which the évidence disclosed, and to find that it belonged 
to the company, and to order its assignment to the receivers. We 
do not doubt that the decree with référence to the Mills patent 
is responsive to the issues made by the bill, and that it was coram 
judice. 

Objection is made to the mode in which the Michigan decree was 
proven, because it was not certified in accordance with the act of 
congress, but only by certifleate of the register of the court. It 
suffi ces to say that, however formidable this objection might hâve 
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been if seasonably made in the circuit court, it cannot prevail hère 
when made for the flrst time. Not only did complainant not make 
any such objection in the court below, but it itself introduced a 
record of the same cause, with the same decree, certified in the 
same way, in order to show the pleadings which the défendant had 
not offered. As the Michigan decree and the assignaient in accord- 
an ce therewith carry ail of George T. Smith's title to the receivers 
of the George T. Smith Middlings Purifier Company, the title of 
complainant to the patent sued on fails, and it becomes unnecessary 
to consider other questions raised as to the title, or those which 
hâve been presented on the merits of the patent and its infringe- 
ment. 
The decree of the circuit court is affirmed, with costa. 
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(Circuit Court, N. D. Ohio, E. D. March 6, 1896.) 

No. 5,439. 

L Patents— Infringement Suits— Demurrer to Bill— Judicial Noticb. 

It seems that, where the question of the validity of the patent sued on 
ls raised by demurrer to the bill, other patents referred to in the patent for 
the purpose of showing the extent and nature of the invention are not 
brought before the court, so as to require it to take judicial notice of what 
the inventions covered by those patents are, but that the court is restrlcted 
to what appears upon the face of the patent sued on, and that common 
knowledge In respect to the subject-matter which the well-informed pub- 
lic are presumed to possess. 

S. Same. 

On demurrer to the bill for want of patentability, the court ls not at liber- 
ty to apply any spécial or peculiar knowledge which it may possess, or, the 
skill possessed by experts, but may apply only that knowledge which ls 
possessed by ordinarily well informed people. American Fibre-Chamois 
Co. v. Buckskin-Fibre Co., 72 Fed. 508, followed. 

8. Same — Invention— Forck and Drain Faucets. 

In a combination constituting an alleged improvement In force and drain 
faucets, there is no invention in merely bending the piston rod of the air 
pump inward towards the faucet, so that both may be carried through the 
same openlng in the casing. 

4. Same. 

The Weatherhead patent, No. 353,723, for "improvements In force and 
drain faucets," held void on its face for want of patentable invention. 

Banning & Banning, for complainants. 

Webster, Angell & Cook and Hall & Fay, for respondents. 

SEVEKENS, District Judge. The complainants filed their bill 
in this case for the purpose of obtaining an injunction against the 
défendants, restricting them from their alleged infringement of 
patent No. 353,723, bearing date December 7, 1886, issued to Al- 
bert J. and Edward H. Weatherhead, for "improvements in force 
and drain faucets," and for further incidental relief. 

The défendants demurred to the bill upon the grounds follow- 
ing; 
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"(1) That complainant hath not, in and by said blll, made or stated such a 
cause as entitles it to the relief prayed for. 

"(2) That the patent In suit shows on its face that it is not for a new and 
useful invention, under the patent law. 

"(3) That the subject-matter described in the spécification shown in the 
drawings, and particularly pointed out in the claim, of the patent in suit, in- 
volved nothing that was not within the skill of the art. 

"(4) That the means covered by the patent in suit were well known, within 
judicial knowledge,— in the described combination or in analogous combina- 
tions. 

"(5) That the claim of the patent in suit describes a pure aggregation of élé- 
ments, not a patentable combination." 

It is necessary, in the flrst place, to ascertain what materials 
are before the court for décision. It is contended by the counsel 
for the défendants that by the références in the complainants' 
patent to several other patents by number, for the purpose of show- 
ing the extent and nature of the invention, viz.: No. 328,651, to 
Olass & Weatherhead, dated October 20, 1885; No. 328,887, to 
Olass, Weatherhead & Collins, dated October 20, 1885; No. 214,531; 
No. 337,210; and No. 339,295, — ail those patents are brought into 
this, and require the court to take judicial notice of what the in- 
ventions covered by those patents, respectively, were; but I 
greatly doubt whether that contention is maintainable, and am 
inclined to hold that upon this demurrer the court is restricted 
to what appears upon the face of the patent in question, and that 
common knowledge in respect to the subject-matter which the 
public are presumed to possess, and that what the patents re- 
ferred to show is merely a matter of évidence to be brought upon 
the record in the usual way, and, when thus exhibited, may ef- 
fect a limitation upon the scope of the patent by restricting" the 
invention. It is not necessary for me to go at large into the rea- 
sons for this conclusion, in view of the resuit which I reach upon 
other grounds. ' 

Upon another question raised by the counsel for the défendants, 
as to the extent of the matters of which the court may take ju- 
dicial notice in passing upon the validity of the patent in suit, I 
accept as authoritative the test laid down by Taft, circuit judge, 
in delivering the opinion of the court of appeals for this circuit 
in the cases of American Fibre-Chamois Co. v. Buckskin-Fibre Co. 
and numerous other défendants (cases decided in February last), 
72 Fed. 508, that this court, in disposing of a case upon demurrer to a 
bill founded upon a patent, is not at liberty to apply any spécial or 
peculiar knowledge which the court may possess, or to apply to the 
patent the skill possessed by experts, but may only apply that knowl- 
edge which is possessed by ordinarily well informed people; but, 
nevertheless, acting under the limitations of both the rules above 
stated, I think that this demurrer must be sustained upon matters ap- 
pearing on the face of the patent itself. This patent was referred 
to upon the argument, and no question is made upon the question 
of référence to that for the purpose of décision. 

In the spécifications for the patent, the inventors claim to "hâve 
invented certain new and useful improvements in force and drain 
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faucets," and they state, further, that the invention relates to 
force and drain faucets, and is an improvement on the construc- 
tions shown in certain previously named patents; and they fur- 
ther state that they were aware of certain other named patents 
for combinations of a faucet body, pump, cylinder, piston rod, and 
spigot, as in patent No. 337,210, and a combined béer pump and 
faucet to be used in connection with an ice box as in patent No. 
339,295. It is clearly implied from the références in the spécifi- 
cations of this patent, taken in connection with its own construc- 
tion and professed purposes, that the pump in previous construc- 
tions was used for forcing air into a béer barrel, and thereby for- 
cing the béer out, and that the faucet was for the purpose of 
giving it way out. Ail this clearly shows that, prior to this in- 
vention, combined air pumps and pistons had been in use, for 
the same gênerai purpose as that covered by the claim of the pat- 
ent now under considération. The claim is for a faucet con- 
structed substantially as described, and bored simply for the 
passage of fluid, in combination with an air pump side by side 
with it, having a piston rod bent inward towards the faucet, and 
a lever to operate the rod, whereby the apparatus may be used in 
connection with a béer barrel, and placed inside of a casing hav- 
ing but a single opening for the passage of the faucet and piston 
rod, side by side. This is substantially ail there is of the claim. 
The usefulness of the invention, so far as it can be gathered from 
the spécifications and claims, appears to consist in the , provision 
for having but a single opening in a casing for faucet and piston 
rod, that being accomplished by bending the piston rod so that 
that portion of it which passes through the casing shall run paral- 
lel with, and close by the side of, the faucet. It is to be observed, 
in passing, that while in some parts of the spécifications the lever 
which actuates the piston rod also actuates the piston cock, yet 
this last function appears not to hâve been deemed material, and 
must be held not to be so, for the reasons: First, that in the form 
shown by figure 6 in illustration of the invention, and referred 
to in the spécifications as one of the forms thereof, the lever has 
no connection with the faucet whatever, but is pivoted upon the 
casing; and, secondly, the claim itself simply covers a lever to 
operate the said rod, as one of its éléments. Busell Trimmer Co. 
v. Stevens, 137 U. S. 423, 435, 11 Sup. Ot. 150, and L. Schreiber & 
Sons Co. v. Grimm, (lately decided in the circuit court of appeals 
for this circuit) 72 Fed. 671. Looking at the drawings, it is diffl- 
cult to understand how the bringing of the piston rod down into 
close proximity to the faucet conduces in any way to effect the 
proposed object, viz. that of minimizing the opportunity for the 
passage of air through the casing. As shown, both are round, and 
it would seem that the airway would surely be as great with the 
two carried through in contact as it would be if separate aper- 
tures were made for each. But, waiving that, I am very clearly 
of the opinion that, if the opening in the casing could be lessened 
by bending the piston rod so as to carry it through the same open- 
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ïng, there was no inventive genius displayed in doing it, and that 
it is nothing more than any mechanic, skilled in his business, and 
having the requirements before him, would bave seen. The pat- 
entée does not claim for a bent piston rod, but only for a combina- 
tion in which that is an élément. It is indiffèrent whether the élé- 
ments are new or old. Corn-Planter Patent, 23 Wall. 181, 224. 
This new combination of them is, as above stated, for the purpose 
of carrying them both through one opening in the casing. 

Another position taken by counsel for the défendant is that, 
on référence to the form of construction shown by figure 6, the 
pump and the faucet are shown to be quite independent of each 
other, adapted to the performance of separate functions, and there- 
fore constitute a mère aggregation. I do not décide this ques- 
tion, as I am able to décide the case upon the other ground. 

Let an order be entered sustaining the demurrer, and dismissing 
the bill. 
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1. APPEAL — WaIVBR OF AsSIONMESTS OP ElîHOR. 

Failure of counsel, either in his brief or oral argument, to allude to 
one or more of his assignments of error, is a waiver thereof. 

3. Patents — Infringement Suiïs — Demurrer to Bill. 

It is now well settled that the question of novelty or invention may 
be raised by demurrer to the bill; that in considering this question the 
court may take judicial notice of facts of cornrnon and gênerai knowl- 
edge tending to show want of novelty or invention; and that it may re- 
fresh and strengthen its recollection of what facts were of common and 
gênerai knowledge at the date of the application by référence to any 
printed source of gênerai information known to the court to be reliable, 
and to hâve been published prior to the application. But the court must 
keep strictly within the fleld of common knowledge, taking care to dis- 
tinguish and exclude matters within its own spécial knowledge; and, if 
it hâve any doubt whatever on the question of novelty or invention, it 
must overrule the demurrer. 
8. Same— Mechanical Process. 

A process of rendering wood-fibre paper soft and pliable, by moistening 
it with a thin water solution of gelatin, and theu crumpling and pounding 
it, and finally drying and smoothing it, is not a mère mechanical process 
or aggregation of functions, within the doctrine of Locomotive Works v. 
Medart, 15 Sup. Ct. 745, 158 U. S. 68, but is a true process, within 
Cochrane v. Deener, 94 U. S. 780. 

4. Same — Anticipation. 

A patent which provides, as one step of a process, for moistening wood- 
flbre paper with a thin water solution of gelatin, is not so clearly antici- 
pated by a patent which calls for the use of a "suitable size" for a similar 
purpose as to authorlze a court to déclare it invalid upon demurrer to 
the bill. 69 Fed. 247, reversed. 
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6. Samk — Fibre Chamois. 

The McLauchlin patent, No. 511,789, held not so clearly wanting in nov- 
elty and invention, or so clearly anticipated, as to warrant the court in 
declaring it invalid on demurrer. Beld, further, that the patent is not 
for a mère mechanical process, or aggregation of functions. 69 Fed. 247, 
reversed. 

Appeals from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Ohio. 

Thèse were six suits in equity brought by the American Fibre- 
Chamois Company, — two of them being against the Buckskin-Pibre 
Company and Hiram J. Halle, its président; two against Samuel 
Williamson (executor of the estate of Ealph R. Root, deceased), Lee 
McBride, and John M. McBride; and two against Peter G. Mueller, 
Charles E. Smith, and Thomas P. McMahon, partners doing business 
as the Cleveland Fibre-Interlining Company. In each case the bill 
was dismissed on demurrer for want of patentable novelty and inven- 
tion (see 69 Fed. 247), and the complainant has appealed. 

Thèse are six suits in equity brought to enjoin the infringeroent of patent 
rights by the same complainant. Three of them (Nos. 332, 333, and 33(3) 
were brought against three différent défendants to restrain the infringe- 
ment of United States letters patent No. 511,789, issued to John G. McLauch- 
lin January 2, 1894, for new and useful improvements for the manufacture 
of imitation dressed chamois buckskin from paper pulp in sheets. The de- 
fendants in each of thèse cases filed answers. No implications were filed 
by the complainant, and the défendants made motions to dismiss the bills 
on that account. Thereupon the complainant appeared, and moved to dis- 
miss the bills without préjudice, on the ground that, having acquired another 
patent, it wished to include both in the same actions against the défendants, 
and proposed the dismissal without préjudice in order to unité the patents 
in a new bill. To this motion the défendants objected; asked leave to witli- 
draw their answers, and to file demurrers to the original bills. This leave 
was granted to défendants. The demurrers were filed, and, after argu- 
ment, were sustained by the court, on the ground that upon the spécifica- 
tions of the patents the court was able to déclare, in view of the matters of 
common knowledge of which it could take judicial notice, that there was 
no patentable novelty or invention shown in either patent. Notwithstand- 
ing the action of the court in refusing to dismiss, the same complainant filed 
three new bills (Nos. 334, 335, and 337) for an injunction against the same 
défendants, respectively, in which it charged the défendants with the in- 
fringement of both the McLauchlin patent, and of a patent to T. Seymour 
Scott (No. 216,108), dated June 3, 1879, for an improvement in the manu- 
facture of flexible paper, which the complainant had since acquired by as- 
signaient. To thèse bills demurrers were filed on the ground that both the 
McLauchlin and the Scott patents were void for want of patentable nov- 
elty. Thèse demurrers were sustained, and decrees entered dismissing the 
bills. Appeals hâve been taken from ail six decrees, and they hâve been 
heard as one case in this court. 

The spécification of the Scott patent, which was applied for February 8, 
1879, was as follows: "The object of my invention is the production of a 
strong and waterproof flexible paper, adapted for use in the making of bed- 
covers, table and counter covers, wall hangings, floor coverings, and the 
like. Heretofore, when paper has been employed for such purposes, it has 
been made chiefly of rags, and has not had the requisite strength to with- 
stand hard usage, and, not being strong and flexible, has been apt to crack 
and break in the creases. My invention designs to effectuate the making 
of a paper which shall be not only flexible, but also strong, and impervious 
to dampness. I take a paper composed of strong fibres, such as manilla, 
jute, linen, or the like, manufactured in the manner usual in the art, and of 
a quality capable of sustaining a tensile strain of not less than two hun- 
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dred pounds per Inch in the direction of Its length when made twelve square 
feet to the pound. While in the process of its manufacture, or after it 
has been made, I render this paper impervious to water by the application, 
in any desired manner, of suitable size. I then pass the paper so prepared 
through suitable breaking stamps or rollers, so as to render it limp or flex- 
ible; and this may be done either while the paper is yet in the paper ma- 
chine, or in a separate machine adapted for the purpose. It sometimes be- 
comes necessary to pass the paper several tlmes through the breaking rolls, 
and sometimes in contrary directions. I then, when the uses to which it 
is desired to apply the product demand a very smooth surface, pass the pa- 
per, which has been rendered flexible as aboyé described, through calender 
rolls, in order to smooth it. I hâve also discovered that oil-printed paper 
of the composition which I hâve mentioned may be passed in similar man- 
ner through breaking rolls, and rendered flexible. Having thus described 
my invention, I claim, and désire to secure by letters patent of the United 
States: (1) The process herein described of making flexible paper, which 
consista in passing manilla or kindred paper through breaking rolls, sub- 
stantially as described. (2) The process herein described of making flexible 
paper, which consists in passing manilla or kindred paper through breaking 
rolls, and subsequently through calendering rolls, substantially as described. 
(3) As a new article of manufacture, strong, flexible paper, for wall hang- 
ings, covers, and the like, substantially as described." 

The spécifications in the McLauchlin patent, and the claims, are as fol- 
lows: "The object of my invention is to produce a fabric composed of fibre 
matted and formed into sheets, but having superior softness and flexibility, 
and a surface free from abrasion or disintegration of the fibre, and closely 
resembling chamois or buckskin. My invention consists in an improved 
process of making such fabrics. I am well aware that sheets composed of 
matted fibre hâve heretofore been made pliable by rjibbing or crushing be- 
tween knobbed rolls, such sheets or fabrics being designed to be used in 
the place of textile fabrics, and I am aware that my invention is limited 
to improvements in this art. I hâve discovered that wood fibre, treated by 
the sulphite or chemical process, is peculiarly fitted, by reason of its soft- 
ness, to be used in a fabric designed as a substitute for cloth, and requiring 
the softness and flexibility of that fabric. The objections found to exist 
in fabrics thus made out of this kind of fibre by any of the methods of man- 
ufacture heretofore known to me, I hâve found to be thèse: That the sheets 
made of such fibre will, when rubbed to reduce the stiffness of the sheets, 
abrade upon the surface, and show a fibrous appearance, and lose in large 
measure the strength, as well as smooth or solid surface. If, further, the 
sheet of fibre be rendered flexible by pounding or crushing in a dry condition, 
the wood fibres will break, and the fabric is thus weakened, and its ap- 
pearance also impaired. If it be made flexible by passing between knobbed 
or fluted rollers, the fabric is stretched and pulled in places, and thus the 
fibres are broken, and both the strength and the appearance in this way 
also are impaired. I hâve discovered that if thèse sheets of wood fibre, 
made of proper thickness to suit the purpose of blankets. linings, and the 
like, for which such sheets hâve been heretofore designed or used, be sub- 
jected to pounding, in a dampened condition, the softening may be effected 
without rupture of the fibre, or abrasion of the surface. Therefore, in car- 
rying out my Invention, I use sheets made of wood fibre,— preferably, what 
is known as sulphite or chemical fibre. Thèse sheets I moisten with a thin 
solution of gelatin, using preferably one part of the gelatin to twenty parts 
of water. When the sheets hâve been evenly and thoroughly moistened 
with this solution, I subject them, in a crumpled condition, and with proper 
changes of position, to pounding, by any convenient form of pounder, until 
the sheets are thoroughly softened. I then smooth the sheets,— preferably, 
by passing them between rollers,— and dry them. The smoothing and dry- 
ing may be effected at the same time, by using heated rollers or surfaces. 
When so made, the sheets retain the unbroken and unabraded surface, and 
are flexible and soft, resembling chamois or dressed buckskin. The wood 
fibres, which, if dry would break and disintegrate under the pounding, read- 
ily bend when moist, and retain their integrity. The small percentage of 
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gelatin also materially serves to promote this action, but I do not Ilmlt my- 
self to this ingrédient. I claim: (1) The process herein described of re- 
ducing fibrous sheets to a soft and pliable condition, the same consisting 
in first moistening and then pounding said sheets while in a moist condition, 
substantially as described. (2) The process herein described of reducing 
fibrous sheets to a soft and pliable condition, the same consisting in ûrst 
moistening the sheets witb a solution of gelatin, and then pounding said 
sheets while in a moist condition." 

M. B. Philipp and Lawrence Maxwell, Jr., for appellant. 
M. D. Leggett, A. E. Lynch, and M. R. Waite, for appellees. 

Before TAPT and LUBTON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

While the action of the court with respect to the Scott patent 
has been assigned for error, no argument pointing out the error 
of the court below in its décision thereon has been ruade, orally 
or on the brief. Where counsel for an appellant or a plaintiff in 
error files a brief and makes an oral argument, and does not al- 
lude in either to any of his assignments of error, he inust be taken to 
hâve waived it This court cannot be expected to examine the 
assignment of error, and find the reasons for reversai itself. The 
action of the court below, in so far as it sustained the demurrer to 
that part of the bill seeking to restrain an infringement of the Scott 
patent, must therefore be affirmed. 

We hâve only tô consider, therefore, the correctness of the 
court's ruling in sustaining the demurrer to the bills so far as 
they sought a remedy against the infringement of the McLauchlin 
patent. The rule is now well settled that a défendant to a patent 
infringement bill may raise the question on demurrer whether the 
alleged invention, as disclosed by the spécifications of the patent, 
is devoid of patentable novelty or invention. Eichards v. Ele- 
vator Co., 158 U. S. 299, 15 Sup. Ct. 831; West v. Eae, 33 Fed. 45. 
It is also well settled that, in considering the question of the 
validity of a patent on its face, the court may take judicial notice 
of facts of common and gênerai knowledge tending to show that 
the device or process patented is old, or lacking in invention, and 
that the court may refresh and strengthen its recollection and 
impression of what facts were of common and gênerai knowledge 
at the time of the application for the patent by référence to any 
printed source of gênerai information which is known to the court 
to be reliable, and to hâve been published prior to the applica- 
tion for the patent. Brown v. Piper, 91 U. S. 38. The presumption 
from the issuance of the patent is that it involves both novelty 
and invention. The effect of dismissing the bill upon demurrer 
is to deny to the complainant the right to adduce évidence to sup- 
port that presumption. Therefore the court must be able, from 
the statements on the face of the patent, and from the common 
and gênerai knowledge already referred to, to say that the want 
of novelty and invention is so palpable that it is impossible that 
évidence of any kind could show the fact to be otherwise. Hence 
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it must follow that, if the court has any doubt whatever with réf- 
érence to the novelty or invention of that which is patented, it 
must overrule the demurrer, and give the complainant an oppor- 
tunity, by proof, to support and justify the action of the patent 
office. This is the view which has been taken by the suprême court, 
and the most experienced patent judges upon the circuit. New 
York Belting & Packing Co. v. New Jersey Car-Spring & Rubber 
Co., 137 U. S. 445, 11 Sup. Ct. 193; Manufacturing Co. v. Adkins, 
36 Fed. 554; Blessing v. Copper Works, 34 Fed. 753; Bottle-Seal 
Co. v. De La Vergne Bottle & Seal Co., 47 Fed. 59 ; Industries Co. 
v. Grâce, 52 Fed. 124; Goebel v. Supply Co., 55 Fed. 825; Hanlon 
v-. Primrose, 56 Fed. 600; Dick v. Well Co., 25 Fed. 105; Kaolatype 
Co. v. Hoke, 30 Fed. 444; Coop v. Development Inst, 47 Fed. 899; 
Krick v.. Jansen, 52 Fed. 823 ; Manufacturing Co. v. Housman, 58 
Fed. 870; Davock v. Railroad Co., 69 Fed. 468; Henderson v. Tomp- 
kins, 60 Fed. 758. Referring to his previous décision, Judge Blod- 
gett said in the case of Manufacturing Co. v. Adkins, 36 Fed. 556 : 

"In West v. Rae, 33 Fed. 45, this court sustained a demurrer to a bill char- 
ging infringement of a patent on a device for protecting woolen blankets 
from inseets by incasing them in paper bags, on the ground that, within the 
common knowledge, it was old to wrap or incase woolens in paper to protect 
them from dust or inseets. At the time I announced the décision in that case, 
I stated that its effect might be to encourage counsel to demur to bills for 
infringement of patents in cases where they, from their spécial knowledge 
of the art, might be of opinion that the device covered by the patent was 
old. And my anticipations in that respect hâve been. fully realized, as that 
décision has already produced in this court quite a bountiful crop of de- 
murrers in this class of cases. But the court must meet each case as it arises, 
and, in sustaining demurrers like this, keep strictly within the field of com- 
mon knowledge. The practical diffleulty and danger is in defining where 
spécial knowledge leaves off, and common knowledge begins. The judge 
must always be careful to distinguish between his own spécial knowledge, 
and what he considers to be the knowledge of others, in the field or sphère 
where the device in question is used. But when the judge before whom 
rights are claimed by virtue of a patent can say, from his own observation 
and expérience, that the patented device is, in principle and mode of opéra- 
tion, only an old and well-known device, in common use, he may act upon 
such knowledge. The case must, however, be so plain as to leave no room 
for doubt. Otherwise injustice may be done, and the right granted by the 
patent defeated, without a hearing upon the proofs. The judge must, on ail 
such questions, vigilantly guard asainst acting upon expert or spécial knowl- 
edge of his own, instead of keeping strictly within the field of gênerai or 
popular knowledge. While I do not intend to lay down a rule, I am free 
to say that I should not feel justified in holding a patent void for want of 
novelty, on common knowledge, unless I could cite instances of common use 
which would at once, on the suggestion being made, strike persons of usual 
intelligence as a complète answer to the claim of such patent." 

In Krick v. Jansen, 52 Fed. 823, Judge Townsend said that a 
demurrer should not be sustained to a bill for infringement of a 
patent unless the want of patentable novelty was "palpably man- 
ifest." 

Is it within common knowledge that the process described by 
McLauchlin in his spécifications is old? We think not. In bis 
spécification, McLauchlin refers to the prior art, admits that the 
treatment of matted fibre for the purpose of using the same in place 
of cloth, and of giving it the flexibility necessary for that purpose, 
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by rubbing or crushing it between knobbed rollers, was old. But 
he points out that, by such processes as had theretofore been used, 
the surface of tbe flbre was abraded, and the material itself thereby 
lost, in a large measure, its strength. The process, for which Mc- 
Lauchlin sought a patent, was that of first moistening the sheets of 
matted fibre, and then pounding them in a dampened and crumpled 
condition. The moistening was to be done with a mixture of 20 
parts water and 1 part gelatin. The question is whether it is a 
matter of common knowledge that the way to render wood-fibre 
paper soft and pliable, without injury to its strength or smooth- 
ness of surface, is to moisten it with a thin water solution of gela- 
tin, to crumple it and pound it in a moistened condition, and then 
to dry and smooth it. It is, of course, generally known that the 
moistening of fibre of any kind will make it, for the time being, 
more flexible; but common knowledge would probably lead us to 
suppose that the moistening of such a material as paper, while it 
would for the time render it more flexible, would make its surface 
very much more subject to abrasion, and render the whole texture 
very liable to injury and destruction. Possibly a review of the art 
by an expert will show that to treat paper in a moistened condi- 
tion by pounding or irregular pressure for the purpose of render- 
ing it flexible without loss of strength was old, but such a process 
is not within our common knowledge. Certainly, to use Judge 
Blodgett's standard, we cannot cite instances of common use of 
this process or a similar process which would at once, on the sug- 
gestion being made, strike persons of usual intelligence as a com- 
plète answer to the claim of such patent. The court below referred 
to a leather machine for making leather more flexible by pounding. 
It seems to us that the very great différence between the character 
of leather and paper is enough to show that the use of a device with 
respect to one does not indicate its useful application to the other. 
Again, allusion is made by the learned judge, in his opinion, to 
an article in the Polytechnic Beview, 1877 (volume 3, p. 40), in 
which the following statement is made of Japanese uses of paper. 

"Paper is also often used as a substitute for cloth for umbrellas, rain coats, 
etc., and even for dress cloth. 'Shibu' and the 'Ye-no-abura' are the means 
employed for rendering the paper waterproof. This cloth is generally made 
of paper alone, by beating it to make it soft, and impregnating it with a gummy 
substance to make it more résistant to the action of water." 

The learned judge also referred to the description of the making 
of paper cloth in Japan given in the second volume of the Ency- 
clopedia of Chemistry, published in 1879 (page 534). That de- 
scription is as follows: 

"The mode in which paper cloth 'warranted to wash' is made in Japan is 
tiras described: Take some of the paper called 'hosho,' or some of the best 
'senka,' and dye it of the color required. Boil some of the roots called 'kon- 
niaku-no-dama,' with the skins on. Try them with the inner portion of a 
rice stalk. When it pénétrâtes easily they are suffîciently boiled. Peel 
them, let the water run off, and then pound them into a paste. Spread this 
paste on either side of the paper, and let it dry in the sun till quite stiff. 
Then sprinkle water upon it till it is thoroughly damp, and leave it in that 
State for a nlght. The next morning roll it upon a bamboo of the thickness 
v. 72F.no. 4— 33 
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of the shaft of an arrow, and force it with the hands from either end into 
a crimple in the centre. Ûnroll it, and repeat this process two or three 
times, rolling it from each side and corner of the paper. Then crimple it 
well in the hands, by rubbing it together till it becomes quite soft, and then 
sprinkle water on it again to damp it. Pull it out straight and smooth, fold 
it up, and pound it with a wooden mallet. It may then be put into water 
as much and as often as is desired, without sustaining Injury, having be- 
come a strong and lasting material. Boxes, trays, and even saucepans, may 
be made of this cloth, and saucepans thus manufactured sustain no injury 
over a strong charcoal flre. Bags may be made of it, in which wine may be 
put, and heated by insertion in boiling water. Paper thus prepared may be 
used for papering Windows, and, without being oiled, will withstand the 
rain." 

It is well settled that, in taking judicial notice of matters of 
common knowledge, the court may refresh its recollection by réf- 
érence to standard works. Brown v. Piper, 91 U. S. 38. In that 
case a patent had been issued for the process of freezing flsh, and 
keeping them in a frozen state of préservation, in a close cham- 
ber, by means of a freezing chamber, having no contact with the 
preserving chamber. There the court took judicial notice of the 
fact that the ice-cream freezer, as a matter of common knowledge 
and use by the people throughout the country, was operated on 
substantially the same principles; and, having thus pointed out 
one well-known instance easily within the actual knowledge of the 
court, it referred to articles in the encyclopedia showing the pre- 
servative effect of cold, — a principle belonging to the gênerai do- 
main of knowledge and science. But in this case the learned judge 
at the circuit was not able to point, within his personal knowl- 
edge, to any process similar or analogous to that hère patented. 
He was obliged to refer to descriptions of processes used in Japan, 
which we may reasonably suppose did not refresh his recollection 
with respect to the process there described. They were not in- 
stances of a process generally in vogue in the same or kindred arts 
well known to ordinary life. Indeed, it is very doubtful whether 
much light is thrown upon the Japanese processes, by the descrip- 
tions above given. It is also doubtful whether the paper "warranted 
to wash" is like the material produced by the complainant's process. 
It is by no means clear that the process described in the Polytechnic 
Eeview is one which involved the dampening of the paper, and the 
pounding of it in a dampened state. We are clearly of opinion that 
there was sufficient doubt about the novelty, utility, and invention of 
the complainant's process to require the overruling of the demurrer, 
and a hearing of thèse questions upon issues made by the answer and 
proof. 

It is also contended that the process described is a mère me- 
chanical process, — an aggregation of functions, — within the limi- 
tation announced by the suprême court, through Mr. Justice Brown, 
in the case of Locomotive Works v. Medart, 158 U. S. 68, 15 Sup. 
Ct. 745. In that case the patent was for an improved process in 
manufacturing belt pulleys, formed of a wrought métal rim and 
a separate center, usually a spider, and usually made of cast métal. 
The process of manufacture was set forth in détail, and consisted 
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of the following steps: (1) Centering the pulley center or spider; 
(2) grinding the ends of the arms concentrically with the axis of 
the pulley; (3) boring the center; (4) securing the rim to the spider; 
(5) grinding the face of the rim concentric with the axis of the 
pulley; (6) grinding or squaring the edges of the rim. It was held 
that, on the face of the spécifications and claims, the patent was 
not for the mechanism employed, nor for the finished product of 
manufacture, but was, in effect, for a process of solely mechanical 
steps, and that a valid patent could not be granted for the mère 
opérations of a pièce of mechanism, or, what was the same thing, 
for the function or functions of a machine. We do not think that 
the présent case cornes within the principles announced. The treat- 
ment of paper in this instance is of a character to change its qual- 
ity, giving it new and useful attribut es. The moistening of it, and 
the treatment in a moistened condition, is more or less chemical 
in its character. In Cochrane v. Deener, 94 U. S. 780, which Mr. 
Justice Brown cites in Locomotive Works v. Medart, the patent 
was for a process in manufacturing flour, which consisted in pass- 
ing the ground meal through a séries of bolting réels, composed 
of cloth of progressively finer meshes, which passed the superflne 
flour, and retarded the escape of the finer anâ lighter impurities, 
and by which the superfine flour was separated, and the impurities 
were so eliminated as to produce superfine flour. It was held to be 
valid, and the patent was not limited to any spécial arrangement 
of machinery. In that case Mr. Justice Bradley said: 

"A process is a mode of treatment of certain materials to produce a given 
resuit. It is an act, or a séries of acts, performed upon the subject-matter 
to be transformed and reduced to a différent state or thing. If new and 
useful, it is just as patentable as is a pièce of machinery. In the language 
of the patent law, it is an art. The machinery pointed out as suitable to 
perform the process may or may not be new or patentable, whilst the process 
itself may be altogether new, and produce an entirely new resuit, The 
process requires that certain things should be done with certain substances, 
and in a certain order; but the tools to be used in doing this may be of 
secondary conséquence." 

It seems to us that the présent case is clearly within that of 
Cochrane v. Deener, and even more nearly to be likened to a chemical 
process than was that. 

The third objection made to the validity of the patent is one 
which can only be made in three of the cases appealed from, to 
wit, those in which the Seymour Scott patent was also made a 
part of the bill. It is said that the Seymour Scott patent so clearly 
anticipâtes the McLauchlin patent, on the face of the spécifications, 
that the McLauchlin patent must be held to be bad. We do not 
think that, without évidence, it is clear that the material in the 
Scott patent is to be subjected to the breaking rollers while in a 
dampened condition, through this might be developed by proof of 
the process of paper making referred to in the Scott patent. There 
is nothing in the Scott patent with référence to the crumpling of 
the paper, or the pounding of it in its crumpled condition. The 
crumpling of the paper is not expressly made a part of the claim p 
but it is described as a part of the process, and, if an essential 
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part of the process, then it should be read into the claims. The 
spécification in the Scott patent requires the paper to be subjected 
to "suitable size." That of the McLauchlin patent requires that 
the paper shall be moistened by a thin solution of gelatin, — prefer- 
ably, 1 part in 20. What "suitable size" is in the Scott patent, and 
whether it would suggest the use of the thin solution of gelatin 
mentioned in the McLauchlin patent, are ail questions upon which 
the court cannot now pass, without évidence of experts in paper 
making before it. 

The decrees in thèse various cases dismissing the bill as to the 
McLauchlin patent will be reversed, with directions to overrule the 
demurrers and require answers; while the decrees, in so far as they 
dismiss the bills on the Scott patent, are afflrmed. In view of the 
fact that this resuit shows that it was unnecessary for the complain- 
ant to bring second actions, the order as to costs will be that 
the costs of the appeals in the three cases (Nos. 332, 333, and 336) 
in which bills were filed on the McLauchlin patent alone will be 
taxed to the appellees, while in the three cases (Nos. 334, 335, and 
337) in which the three cases were filed on both the Scott and the 
McLauchlin patents the costs will be taxed to the appellantj, and 
it is so ordered. 



AMERICAN FIBRE-CHAMOIS CO. v: PORT HTJRON FIBRE-GAR.MENT 

MÀNUF'G CO. et al. 1 

(Circuit Court of Appeals, Sixth Circuit February 10, 1896.) 

No. 350. 

1. Patents— Construction— Fibre-Chamois Paper. 

The McLauchlin patent No. 511,789, for an improved process for the 
manufacture of imitation dressed chamois buckskin from paper pulp in 
sheets, If valid at ail, is limited by the prior state of the art, and by the 
language of the original spécifications, and of the patentee's prior 
Canadian patent, to the crumpling and pounding of the paper when 
moistened with a thin solution of gelatin, or other adhesive solution, and 
is not infringed by treating in a similar manner paper moistened merely 
with water. 

S. Same— Misconduct ot Patent Owner. 

The action of a patent owner in harassing purchasers with threats of 
litigatlon, -when no possible ground of action exists against them, even 
if the patent is valid; in attempting to dismiss his bill, whereby de- 
fendant, in order to prevent it, is compelled to file a cross bill; and in 
delaying the taking of évidence until after défendant begins the taking 
of testimony,— is not sùch as commends the cause to a court of equity. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Eastern District of Michigan. 

This was an appeal from a decree dismissing a bill to enjoin the infringe- 
ment of the same McLauchlin patent just considered in the last case. Amer- 
ican Fibre-Chamois Co. v. Buckskin-Fibre Co., 72 Fed. 508. In the présent 
case, however, the issues were made, not by demurrer to the bill, but after 
full pleadings and proof. The process described in the McLauchlin spécifica- 
tions, as the patent was granted, are comprised in the following steps: First, 

a Rehearing denled April 14, 1898. 



moistenlng the sulphite fibre with a solution of gelatin, 20 parts water to 
1 of gelatin; second, crumpling the fibre; third, pounding the same in 
changed positions; and, fourth, smoothing and drying the moist, erumpled, 
and pounded sheets. The patentée says: "The wood fibres, which, if dry, 
would break and disintegrate under pounding, readily bend when moist, and 
retain their integrity. The sinall percentage of gelatin also materially serves 
to promote this action, but I do not lirait myself to this ingrédient." The 
first claim is for the process of "first moistening and then pounding said 
sheets while in a moist condition, substantially as described." The second 
is for "first moistening the sheets with a solution of gelatin, and then pound- 
ing said sheets while in a moist condition." McLauchlin took out a patent 
in Canada in 1890. In that his description of the process was as follows: 
"The sulphite fibre or sheet * * * is dampened with gelatin (or similar 
adhesive) solution, to prevent disintegration of the fibre, and then beaten 
with a suitable pounding instrument or machine to soften the material by 
breakmg down or crushing the harshness formerly existing, and subsequently 
the pounded fabric may be smoothed between heated rollers to finish and 
dry the material." The first claim was for pounding the fibre sheet in a danip 
state, saturated with liquid gelatin; and the second was for dampening the 
sheet with liquid gelatin, then crushing the fibre by pounding, and finally 
passing the sheet between heated rollers. This was also the form of the 
original application and claims filed in the United States patent office Oc- 
tober 12, 1891. On the 8th of April, 1892, the patentée was required to 
state the strength of the gelatin solution. This was accordingly stated, but 
the application was nevertheless re.1ected. In his letter to the commis- 
sioner asking a reconsideration, McLauchlin said that the essence of his 
process was embraced in "two steps, and no more, and those steps are — 
First, the saturation by the liquid gelatin; and, second, the pounding while 
in a damp condition." A second rejection followed. Finally, on May 23, 
1893, the application as filed was ail stricken out, and spécifications and claims 
like those in the patent as issued were inserted, and the patent was granted 
January 2, 1894. The R. 0. Mudge Paper-Clothing Company began in 1889 to 
make paper garments. The material was sulphite fibre softened and made 
pliable by hand rubbing. Subsequently sets of corrugated rollers, with the 
corrugations lengthwise of the roller, were used. The sulphite fibre was 
passed once through thèse rollers in the damp condition received from the 
manufacturer, and then it was subjected to rubbing. The business was not 
successful, and the property, including unsold stock of the company, was 
sold under a mortgage. The Port Huron Paper-Clothing Company in 1890 
succeeded to the unsold stock and business of the Mudge Company. Mc- 
Lauchlin had been employed as a salesman by the Mudge Company, and was 
again employed by its successor. Complainant's évidence tends to show that, 
after this company had been some little time in the business, McLauchlin, in 
July, 1890, suggested the érection of some pounding machines in which the 
sulphite fibre, in a damp and erumpled condition, was subjected to a spring- 
controlled pounding. No gelatin was used in the dampening. McLauchlin 
shortly afterwards left the employ of this company. This second venture also 
proved a failure. The Port Huron Paper-Clothing Company some time there- 
after leased its property and good will to the défendant company, which 
continues to use the old pounding machines, and bas built 12 more. The 
défendant also makes the same product by mnning the moist libre, as it 
cornes from the manufacturer and folded a dozen times, between corrugated 
rollers held together by a spring. It does not use gelatin in any form to 
dampen the sulphite fibre. In the fall of 1894 the style in ladies' dresses 
required full, or balloon, sleeves, and the material made by complainant and 
défendant was well adapted as a lining to give the sleeve the desired form. 
At the same time hair cloth, for which this material seems to furnish a very 
fair substitute for use as skirt and dress lining, rose greatly in price. The com- 
plainant company in 1894, for the first time, put its product on the market. 
It was sold in 10-yard sheets, done up in the usual sheeting bundle. Prior 
to this the material had only been sold by the Mudge Company and Its suc- 
cessors In eut and sewed garments. Défendant at once adopted the same 
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form of the sheèting package. The demand has exceeded the supply, and 
the consumption has been more than 30,000 yards daily. The circuit court 
disinissed the bill on the ground that the patent was for a process of pound- 
ing crumpled paper dampened in a gelatin solution, and the process of the 
défendant did not involve the use of gelatin, or any similar solution, to mois- 
ten the paper. 

M. B. Philipp and M. H. Phelps, for appellant. 
Geo. H. Lothrop, for appellees. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge, after stating the facts, delivered the opinion 
of the court. 

McLauchlin's original application in Canada and in the United 
States mentioned but two steps. One was the dampening with gelatin, 
or similar adhesive solution , and the other was the pounding to crush 
the fibre. No mention was made of crumpling. Not until May 23, 
1893, did the patentée describe crumpling as one step in his process. 
The witnesses for complainant ail say that, with the crumpling step 
omitted, the process would be a failure. Now, it is conceded that in 
1890 the Port Huron Paper-Clothing Company was publicly using, 
with McLauchlin's knowledge and consent, a process of pounding 
moist, crumpled, fibre sheets, and the same process now used by de- 
fendant. Unless, therefore, the crumpling was in some way included 
in the process described in the original spécification, there was dan- 
ger, under the décisions in Globe Nail Co. v. Superior Nail Co., 27 Fed. 
450, 454, and Kittle v. Hall, 29 Fed. 513, that the application for the 
process patented must be treated as filed May 23, 1893, and more than 
two years after the process as patented (if that includes dampening 
with water only) had been in public use in this country, and that thus 
the patent would be avoided. To obviate this danger the appellant 
makes the following admission in the brief of its counsel : 

"That it was known in the art that the manipulations involved in the 
crumpling of paper, and pounding it in a crumpled condition, had a tendency 
to soften it, is not denied by the appellant; but, on the contrary, it appears 
that such is the fact, not only from the testimony of Prof. Main, but from 
that of Mr. Julius Hess, at one time a paper manufacturer, and manager 
of the Michigan Sulphite-Fibre Company, at Port Huron. Mr. Hess described 
the effect of pounding paper when it is crumpled by stating that it loosens 
the interior fibres; that this loosening of the interior fibres is accompanied 
by the séparation of the skins of the paper; that because of this loosen- 
ing, which remains after the treatment, the paper is rendered flexible. He 
also says that the effect of such manipulations upon paper has been fa- 
miliar to him ever since he went into the paper business; that is, he had 
this knowledge from his gênerai observation of the action of paper un- 
der various manipulations at his factory. This was, however, with this 
witness, as with other paper manufacturers, merely theoretical knowledge, 
-which had never been put to useful application. He did not know prior to 
the McLauchlin invention that moistened paper could be pounded in a 
crumpled condition, and thus be rendered soft and pliable, without ma- 
terially lessening its strength, and that knowledge was not within the or- 
dinary skill of a paper manufacturer prior to the McLauchlin patent." 

The validity of the patent is thus rested on the novelty of dampen- 
ing the fibre before its treatment. The question, therefore, is whether 
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it was known to the art that the moistening of the fibre would f acili- . 
tate and aid in the softening of paper by crumpling and pounding, 
without injury. We think the patents in this record, the évidence, 
and the concessions of counsel at the argument, show clearly that it 
had been known, prior to McLauchlin's conception of his process, 
which he fixes as in 1889, that paper might, without injury, be 
crinkled or crumpled in a softening process while in a moistened state, 
and that the dampness aided the process. Thus, it appears without 
contradiction in this record that the Mudge Company, as one step in 
its process, passed paper moistened with water through corrugated 
rollers, and that the resuit was more satisf actory when the paper was 
moist than when it was dry. The Seymour Scott patent, of June, 
1879, was for the product of a process by which heavy paper was to 
be passed through suitable breaking stamps or rollers, so as to render 
it limp and flexible, while the paper was yet in the paper machine. 
Now, it appears by admission of counsel at the hearing and from the 
circumstances disclosed in the record of Mudge's experiments, that 
paper in the paper machine is always moist, so that the Scott 
patent contained the suggestion of that which is claimed to be 
the novelty of McLauchlin's patent. It is difficult to see why, if 
moisture aided the softening process without destroying the fibre 
when subjected to the crushing of corrugated rollers, it was not obvi- 
ous that the same resuit would follow in the use of moistened paper 
when subjected to pounding and crumpling; for the effect of the latter 
on the surface of the paper was certainly not more likely to be vio- 
lent and injurious than that of the former, if we crédit the state- 
ments of complainant's witnesses as to the breaking and straining of 
the paper's surface caused by corrugated rollers. It thus follows 
that, if the patent in suit includes a process of pounding crumpled 
, paper dampened with water only, it is void for want of novelty. In 
order, therefore, to give the patent any validity, it is necessary to re- 
tain in the process it describes the use of gelatin, or other adhesive 
solution, and we concur with the court below in holding that the pat- 
ent and its claims cover only a process in which the paper is dampened 
with such a solution. This was the process, as applied for. The 
process, as patented, describes the use of a gelatin solution only; but 
the spécification, after a référence to the effect of the small percent- 
age of gelatin, contains the words, "but I do not limit myself to this 
ingrédient." We think thèse words, in view of the language of the 
original application and of the Canadian patent, must be construed 
to be the équivalent of the words of enlargement used therein, i. e. 
"other adhesive solution." The first claim is for moistening and 
pounding "substantially as described." The second is for moistening 
with a solution of gelatin, and pounding. The first claim includes 
moistening with any adhesive solution. The second is confined to 
a gelatin solution. As the défendant does not use gelatin, or any 
adhesive solution, it does not infringe. We hâve no hésitation in 
thus construing this patent strictly, both because it is necessary to 
sustain the patent at ail, and also because we think the patent has 
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little merit, in view of common knowledge and the prior art. We do 
not discover, in spite of the considérable évidence in the record of its 
existence, that great différence in character between the old Mudge 
Company's product and that of complainant. We think the sudden 
and peculiar demand for some material of this kind in the sheet f orm 
in which it was put upon the market in 1894 explains its great sale, 
rather than any marked improvement in its mode of manufacture. 
Nothing herein is intended to décide that the patent, as construed 
above, is valid. That question does not hère arise. Ail we décide 
is that, unless it is construed as above, it is not valid. 

The conduct of the complainant in harassing purchasers of the 
product of this process with threats of litigation, when no possible 
ground for an action existed against them, whether the patent be 
valid or not (Goodyear v. Railroad Co., Ped. Cas. No. 5,563; Boyd v. 
Me Alpin, Id. 1,748; Brown v. District of Columbia, 3 Mackey, 502; 
3 Rob. Pat. 927), savors of an attempt to use the process of the 
courts to win customers by unfair means, and thus to reap a har- 
vest that must be of limited duration. It does not indicate that 
confidence in the validity of the patent which presses to a full investi- 
gation of rights, and a comprehensive and décisive conclusion. In 
the case at bar, complainant attempted to dismiss its bill after the 
cause was at issue. In order to prevent this, and secure a hearing 
and décision of the case, défendant was compelled to file a cross bill. 
Complainant took no évidence until after défendant had begun the 
taking of its évidence. Such a course certainly does not commend 
the cause of a suitor to a court of equity. The decree of the circuit 
court dismissing the bill is affirmed, with costs. 



HEATON PENINSTJLAR BUTTON-FASTENER CO. v. SCHLOCHTER- 

MEYER. 

(Circuit Court of Appeals, Sixth Circuit February 10, 1896.) 

No. 359. 

Patents — Validity— Button-Fastening Staples. 

The Vlnton and the Prentice patents, Nos. 324,053 and 451,070, respec- 
tively, both for improvements in button-fastening Staples, held void on 
demurrer for want of a patentable invention, apparent on the face of the 
spécifications. 69 Fed. 592, affirmed. 

Appeàl f rom the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

This was a suit to restrain the infringenient of two patents, one United 
States letters patent (324,053), issued to John H. Vinton for a new and use- 
ful improvement in button-fastening Staples, and the other United States 
letters patent (No. 451,070), issued April 28, 1891, to George W. Prentice, al- 
so for an improvement in button-fastening staples. The bill averred that 
the two patents had been duly assigned to the complainant. A demurrer 
was flled to the bill on the ground that both patents were void for want of 
patentable novelty. The court below sustained the demurrer on the ground 
that it could détermine from common knowledge and the spécifications of 
each patent that the device shown therein for which patents had issued did 
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not involve any patentable novelty or Invention. The court aecordingly 
dlsmissed the blll, and from thls order the complalnant has appealed. The 
drawlngs, spécifications, and claims of the Vinton patent are as followe: 




"Be it known that I, John H. Vinton, of Boston, county of Suffolk, state 
of Massachusetts, hâve invented an improvement in button-fastening Sta- 
ples for boot and shoe work, of which the following description, in connec- 
tion with the accompanying drawings, 1s a spécification, like letters on the 
drawings representing like parts: 

"Staple-like fastenings hâve heretofore been made from round wire which 
is eut diagonally to form each staple length, the direction of the single eut 
being such as to leave a point, one surface of which 1s inclined and the other 
straight, the beveled part being that formed by cutting the wire diagonally, 
while the straight part ls the original body of the wire. In the manufac- 
ture of staples wherein the wire is eut diagonally entirely across it to form 
points the said points in some staples hâve been left in Une with the outer 
sides of the legs of the staple, to thus compel both legs to spread out- 
wardly as the staple is clinched, and in other staples both points hâve been 
left at the inner side of the legs, to compel them to clinch inwardly; but in 
both thèse plans one side of the point has been left of the same convexity 
as the main part of the staple leg, as obviously must be the case as the re- 
suit of making a clean eut through a cylindrical body at an angle to its 
longitudinal conter. A point such as represented, beveled from one side of 
the wire entirely to its other side, is apt to run sidewise; and the clinching 
point, to be effective, has to be of considérable length. I hâve aimed to pro- 
duce a staple with a clinching point which shall be as short as possible, 
and which will most readily eut its way through the material, and which, 
when clinched, will présent a broad holding surface, not liable to be felt by 
the foot. As the resuit of my experiments I hâve produced a V-shaped point, 
the apex of which is loeated at one side of the centesr line of the leg of the 
staple, and preferably the said V-shaped point is made on a staple having 
slightly incurved legs, one side of the V-shaped point starting from the in- 
ner side of the staple leg, and the other from the outer side thereof. The 
V-shaped point is pressed, swaged, or flattened, and thus made broader than 
the diameter of the wire from which the staple is produced, the said point 
thus made thin readily cutting, as it were, a slit, into which the round leg 
of the staple follows; the broadened end, when clinched and curled against 
or inturned into the material, effectually preventing the staple from being 
drawn out therefrom, and, being thin, the said point does not leave a projec- 
tion uncomfortable to the foot. In my improved staple the cutting edge of 
the spread V-shaped point stands substantially at right angles to a line 
drawn through the head of the staple and its two legs; or, in other words, 
the broad faces of the V-shaped points on opposite legs of the staple are sub- 
stantially parallel. Fig. 1, in side élévation, on an enlarged scale, repré- 
senta one of my improved fasteners or staples; Pig. 2, a side élévation of 
Fig. 1. Fig. 3 represents a button secured to material by a fastener; Fig. 
4, an under-slde view of Fig. 3; and Fig. 5 a section of Fig. 1 in the dotted 
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lme, x x. In the drawings, a représenta a. button to be attached to mate- 
rial, b, which maybe part of a boot, shoe, or other article. The staple, c, 
has two legs, and the end of each leg is beveled from both the inside and 
from the outside of the staple in the Unes, dd.ee, thus making a V-shaped 
point, which, by pressure, is thlnned andspread or made broad, as shown in 
Figs. 2 and 5, leaving a thin cutting edge, the beveled and flattened surface 
of which is longer in the Une, f f, than the diameter of the wire of which 
the staple is made, and the direction of the length of the edge of the point 
is substanttally at right angles (see Fig. 2) to a Une, g g, drawn through the 
head of the staple, and intersecting its legs. The broadened V-shaped 
point is offset to occupy a position out of the Une, h, which is the center 
line of the leg of the staple, to thus compel it to always clinch or turn in 
the desired direction; and when clinched (see Figs. 3 and 4) the V-shaped 
point re-enters the material at its under side, leaving a broad, flat, thin sur- 
face at the inner side of the shoe. The outline or gênerai shape or curve of 
the legs of the staple before driving will preferably be substantially as in 
United States patent No. 312,986, to which référence may be had; that sta- 
ple having preliminary bends to insure the bending of the Staples at a uni- 
form distance from the heads or crowns thereof, to thus leave a uniform 
length of loop above the material for the free play of the shank or eye of 
the button. 

"I claim: (1) As an article of manufacture, a button-fastening staple, 
composed of wire, the legs of which are provided with V-shaped points 
broader than the diameter of the wire from which the staple is made, the 
cutting edges of both of said points being substantially at right angles to 
the length of the staple head, substantially as described. (2) A staple 
fastener for leather work, it having V-shaped points spread wider than the 
diameter of the wire, and set at one side of the center of the wire forming 
the legs above the point, to thus compel the staple to clinch uniformly in 
the desired direction, substantially as described. 

"In testimony thereof, I hâve signed my name to this spécification in the 
présence of two subscribing witnesses. John H. Vinton." 

The Prentice drawings, spécifications, and claims were as follows: 






"Be it known that I, George W. Prentice, a citizen of the United States, 
residing at Providence, in the county of Providence, and state of Rhode Is- 
land, hâve invented certain new and useful improvements in button fasten- 
ers; and I do déclare the folio wing to be a full, clear, and exact description 
of the invention, such as will enable others skilled in the art to which it apper- 
tains to makê and use the same, référence being had to the accompanying 
drawings, and to the letters of référence marked thereon, which form a part 
of this spécification: 

"In the production of this invention or Improvement in button fasteners form- 
ed from wire I hâve had a threefold object in view, namely: First, to provide 
for the centering of the button-eye shank In a curvilinear top or crown, to 
get equal strain upon the legs of the fastener; second, to provide two sub- 
stantially parallel legs In connection with the body portion of the fastener 
to obtain directness of thrust of said legs into the material and maximum 
grasp of material thereby; and, third, in connection with said two objects, to 
provide the crown or top of the fastener with diverging side portions of pe- 
quljar construction, which, in connection with the legs, will, when the fastener 
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is clinched to the material, firmly clamp the material (within the grasp or 
reach of the clinched legs) between said legs and sald slde portions, whereby 
a broad, flattened securing base is provided for the crown or top to securely 
hold the button in place, and likewise to prevent the staple in use from 
tuming in the material in such manner as to bring practically one leg or the 
other in the form of a hook on the upper or face side of the material, which 
objection has heretofore been common and serious to some forms of wire 
button fasteners, which, owing to their construction, did not provide for the 
clamping of the material between the prongs and the diverging side por- 
tions. 

"Fig. 1 shows in élévation an outline or skeleton of a fastener embodying 
my invention, and also lndicating in dotted Unes a number of circles to 
point out more clearly the contrasted curves of the side portions and the arc- 
shaped top or crown; Fig. 2 is a similar élévation of my lmproved fastener 
ready for use; and Fig. S is an élévation of my improved fastener having a 
button strung upon it, and with its legs clinched to material, the material 
being shown in section. My improved fastener comprises a main or body 
portion and an attaching portion made from wire, the body portion consisting 
of an arc-shaped crown or top, a, and two side portions, b, which diverge from 
the crown, a, and each of which is composed of two contrasting curves or 
arcs, c, c', the whole forming a curvilinear body portion, the contour of the 
inner wall of which follows the contour of the outer wall thereof, each curve, 
c or c', on the inner side of said body portion, being concentric with the cor- 
responding curve, c or c', respectively, on the outer surface or wall thereof. 
This body portion is provided with a leg or prong, e, projecting from each 
termination thereof, the said legs being substantially straight, and parallei 
with each other. By this construction, It will be observed by inspection of the 
drawings, bearing shoulders, f, are provided at the points where the legs, e, 
join the body portion to limit the pénétration of said prongs, and to clearly de- 
fine the body portion from the attaching portion of the fastener; and, further, 
by shaping the diverging side portions to provide contrasting curves or arcs, 
c, c', a portion of the inner walls of sald portions will, when the legs, e, are 
clinched, as indicated in Fig. 3, bear upon the upper side or face of the material 
while said legs engage the underside thereof, so that the material within the 
grasp or reach of the bent or clinched legs is clamped between said legs and 
side portions, and the fastener securely held in given position in the material 
to provide, in effect, a broad, firm base for the crown top, a, whereby strain 
exerted on the button, x, will be equally distribnted throughout the fastener 
on each side of the button eye, and, secondly, the fastener will be prevented 
from turning in the material when in use. Likewise it will be observed that, 
by reason of the side portions being formed of contrasting curves or arcs, 
c, c', the button-eye wire is, in effect, conflned on three sides by the fastener 
itself to prevent latéral play thereof, while at the same time that portion of 
the fastener exposed on the face side of the material présents a neat and com- 
pact appearance. 

"I claim a one-piece metallic button fastener, substantially uniform in size 
throughout, consisting, essentlally, of an arc-shaped crown or top and two 
curvilinear side portions diverging from said crown or top, the whole form- 
ing a body portion the curvilinear contour of the inner wall of which fol- 
lows substantially the curvilinear contour of the outer wall thereof, or 
is parallei therewith, and an attaching portion, consisting of two prongs or 
legs substantially parallei with each other, and depending from the extremi» 
ties of the body portion, the junction of the legs with the body portion 
forming corners or bearing shoulders to deiine said body portion and to 
limit the pénétration of the legs of the fastener into the material to which 
it is to be attached, substantially as described. 

"In testimony whereof I afflx my signature in the présence of two wit- 
nesses. Geo. W. Prentice." 

Otis B. Roberts, for appellant 
Arthur C. Dennison, for appellees. 

Before TAFT and LUETON, Circuit Judges, and HAMMOXD, J. 
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TAFT, Circuit Judge (after stating the facts). We hâve alreadj 
discussed in the case of American Fibre-Chamois Co. v. Buckskin- 
Fibre Co. (decided at this term) 72 Fed. 508, the principles that should 
govern the court in a question of patentable novelty on demurrer, 
and it is not necessary to extend that discussion. The Vinton patent 
admits that the outline or gênerai shape or curve of the legs of the 
staples before driving was old. With that hypothesis which the 
court was certainly entitled to proceed upon, we fully approve the fol- 
lowing language of the learned judge in delivering the opinion of the 
court below: 

"Vinton's improvement consisted in making a V-shaped point, the apex of 
which is located at one side of the center line of the leg of the staple, and 
which is pressed, swaged, or flattened, and thus made broader than the 
diameter of the wire from which the staple is produced. That is the oiily 
possible novelty in the Vinton patent The setting of the points at one side 
of the center line of the leg of the staple, and the making of the staple 
with slightly in-curved legs, so that it will clinch in the desired direction, 
are * * * admitted to be old by the Vinton spécification. Making the 
cutting edge of the staple points at right angles to the length of the staple 
head was a matter involving nothing more than ordinary mechanical skill. 
Now, It is a matter of common knowledge that if a round wire is pointed by 
being pressed or swaged or flattened upon two sides the diameter of the 
point will be and must be greater than the diameter of the wire. The 
making of such broadened points upqn nails and staples was a matter of 
common knowledge years before the date of Vinton's patent. The old eut 
nail was made In this form for the very purpose mentioned in the patent, 
that the broad, flattened point might eut a slit in the wood through which 
the shank would enter, and thereby prevent splitting the wood. So it was 
with common nails and staples. With référence to the patentability of 
such an improvement the case of Double-Pointed Tack Co. v. Two Rivers 
Manuf'g Oo., 109 U. S. 117, 3 Sup. Ct. 105, is cited and is pertinent. 

"The Prentice patent is for a button fastener diiîering from the Vinton 
* * * fastener only in trifling particulars. Prentice took almost the exact 
form of the Vinton staple with the beveled ends, made a slightly différ- 
ent angle between the body of the legs, so as to make the crown portion with 
a double reverse curve instead of a single curve. Prentice provided his sta- 
ple with a sort of supplementary crown, leaving shoulders against which the 
legs might be clinched. The old paper staple in common use long before 
Prentice's patent had a flat top against which the legs clinched, the top and 
the legs lying parallel after the clinching opération was finished. If such a 
staple was required to hold the eye of a button or any similar object, a por- 
tion of the crown must be raised so as not to bind against the paper or cloth 
or leather, and, the necessity being apparent, mechanical ingenuity was ail 
that was involved in the requisite change of form. The complainant's pat- 
ents are invalid upon their face for want of invention." 69 Fed. 592. 

It will be observed that the learned judge in the court below was 
able to point out instances of similar devices within his personal 
observation of a kind necessarily within common knowledge. Herein 
is the distinction between this case and the Fibre-Chamois Cases 
(just decided) 72 Fed. 508, 516. The spécifications and claims of the 
Prentice patent are somewhat complicated and verbose in describing 
a very simple mechanism. The decree of the court beîow is afflrmed 
at the cost of the appeHant. 
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EIOHARDSON et al. v. CAMPBELL et al. 

(Circuit Court, W. D. Pennsylvania. January 27, 1896.) 

1. Pbiokitt of Invention — Burdbn of Proof. 

The défense of priority of invention by one obtaining a patent upon an 
application filed subséquent to the application for complainants' patent 
must be supported by évidence which is clear, and free from reasonable 
doubt. 

8. Bamb— Evidence— File Whapper. 

By way of défense to an infringement suit, priority of invention was 
alleged on the part of an in\entor who secured a patent upon an applica- 
tion filed after the application for complainants' patent. The inventer In 
whom priority was alleged testifled that ne made the invention at a certain 
period long anterior to hls application. In rebuttal, complainants put in 
évidence the file wrapper of this patent, and Its contents, including certain 
dépositions In interférence proceedings, which fixed a later date as the date 
of the invention. Held that, by introducing the file wrapper, complainants 
dld not make thèse dépositions évidence generally in the case. 

8. Same — Garment Hook. 

The De Long patent, No. 462,473, for a garment hook, construed, and 
held valid and infringed. 

This was a suit in equity by Eichardson and others against Camp- 
bell & Smith for alleged infringement of a patent for a garment 
hook. 

"" Strawbridge & Taylor and Bradbury Bedell (Frederick P. Fish, 
Jos. C. Fraley, and John G-. Johnson, of counsel), for complainants. 
Allan Webster and William L. Pierce, for défendants. 

ACHESON, Circuit Judge. The défendants are chargea with the 
infringement of the first claim of letters patent No. 462,473, dated 
November 3, 1891, and granted to Agnes A. C. Eichardson, Jane E. 
De Long, and Ida De Long, assignées of the inventer, Frank E. De 
Long, upon an application filed April 2, 1891. This claim is as fol- 
lows: 

"(1) A garment hook consisting of a shank, a hook proper, and a tongue, 
continuous of each other; said tongue being looped, and normally closing the 
space between the shank and hook proper, and having its free end returned 
to the rear of the shank,— substantially as described." 

The inventor states the object of the invention thus: 

"My invention consista of a garment hook of the order of those known In 
the class of hooks and eyes; the same being constructed of front and back 
portions and the jaw, which projects from a central part, so as to close the 
hook for preventing improper disconnection of the eye." 

We do not understand the défendants to insist that the hook in 
question lacks patentability. Indeed, such a défense would be in- 
consistent with the défendants' position with respect to the Bros- 
nan patent, No. 501,320, under which they claim to manufacture. 
Moreover, the presumption of patentability arising from the grant 
of the patent in suit has not been rebutted. On the contrary, there 
is affirmative proof, coming as well from the side of the défendants 
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as from that ôf the plaintiffs, to show that the De Long hook, hère 
involved, is patentably new and useful. 

Two défenses only hâve been pressed, namely — First, noninfringe- 
ment; and, second, that Cornélius J. Brosnan, to whom were issued 
letters patent No. 501,320, dated July.ll, 1893, and granted upon 
an application filed August 28, 1891, was the prior inventor of a 
hook embodying the invention hère in controversy. Thèse défenses 
we will now consider, taking up, however, first, the question of 
priority of invention as between De Long and Brosnan. 

Now, the De Long patent, in suit, is earlier than the Brosnan 
patent, both as regards the date of application and the date of 
issue. Upon the question of priority of invention, then, we start 
with a strong presumption in favor of De Long. To overthrow that 
presumption, not only is the burden of proof upon the défendants, 
but the évidence to support the défense must be clear, and free from 
reasonable doubt. Cantrèll v. Wallick, 35 O. G. 871, 117 U. S. 
689, 695, and 6 Sup. Ct. 670; Barbed-Wire Patent, 143 U. S. 275, 
284, and 12 Sup. Ct. 443, 450. Bearing in mind this rule, we turn 
to the évidence. The défendants called and examined Cornélius 
J. Brosnan, to show that he devised and made the hook described 
in his above-recited patent a few days after December 23, 1887, 
and a number of witnesses called by the défendants hâve testifled 
in corroboration of Brosnan. Thèse witnesses, respectively, state 
that a spécimen of the hook was shown to them in the early part of 
the year 1888 by Brosnan, or by one Wilkins, to whom it is alleged 
Brosnan had given several of the hooks. Most of thèse witnesses, 
however, saw the hook casually, and only for a few moments. Ail 
of them testifled six or seven years after the event According to 
Brosnan's story, he made at that time five hooks only. Not one of 
thèse hooks has been produced. None of them were preserved. 
It would seem that ail thèse hooks were considerably larger than 
those commonly used. It is not shown that any one of them was 
ever practically tested upon a garment. The défendants hâve not 
produced any hook of the kind hère in question, made by Brosnan 
prior to the date of the application for his patent, No. 501,320. It 
is part of the défendants' case that immediately upon the making 
of this hook, in December, 1887, Brosnan recognized its utility and 
patentability. He had substantial pecuniary means at that time. 
Yet, as we hâve seen, his application for a patent forthis hook was 
not made until August 28, 1891. In the meantime," on March 29, 
1890, Brosnan applied for a patent for a garment hook made of 
sheet métal, and on May 14, 1890, the patent was allowed. Brosnan 
admits that in the year 1888 he made a sheet-metal hook, which, he 
states, he afterwards modifled. Now, on June 17, 1890, Brosnan 
wrote a letter to the Penn Button Company, composed of the plain- 
tiffs, inclosing a sample of his sheet-metal hook, which sample is 
an exhibit in this case. That letter, we think, has great significance, 

and we hère quote it at length: 

"New York, June 17, 1890. 
"Dear Sirs: Inclosed find sample of our new Hook & Eye which is a rough 
sample. We ar now gettlng ready for market, but as you hâve a safty and 
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now In market perhaps I could make some arrangements with you In pushing 
mine or sell the same it is for sale. 

"Yours truly, C. J. Brosnan, 

"Sprlngfield, Mass. 
"Our patent is alowed and will be ishued soon. C. J. B." 

It is very certain that the new "Hook & Eye" hère spoken of, 
and offered for sale by Brosnan, and which, he states, "we ar now 
getting ready for market," was his sheet-metal hook. In the face 
of this letter, then, can it be credited that Brosnan had previously 
perfected the wire hook, for which he subsequently sought and ob- 
tained a patent? 

Again, as part of their rebuttal case, the plaintiffs put in évidence 
the file wrapper and its contents in interférence proceedings in the 
patent office upon Brosnan's application for letters patent No. 501,- 
320. There Brosnan was put in interférence with three other dif- 
férent applicants, and he filed three successive preliminary state- 
ments, dated and sworn to, respectively, on March 4, 1892, on Jan- 
uary 2, 1893, and on May 15, 1893. In each of thèse preliminary 
statements Brosnan swore "that he conceived of the invention in- 
volved in this interférence between December 1, 1889, and the last 
of April, 1890." In the first of thèse interférences, Brosnan's dép- 
osition was taken on August 2, 1892; and in that déposition he tes- 
tified that lie "conceived" of the invention between December 1, 
1889, and the last of April, 1890, and that his "best knowledge of 
the date is that it was the latter part of that period." He further 
testified that his attention was first directed to the subject of gar- 
ment hooks having the tongue or bill normally closed some time in 
1889; that on March 29, 1890, he filed an application for a patent 
for a sheet-metal hook having a closing member under the bill; 
and that a patent therefor was allowed May 14, 1890, but that he 
never had the patent issued. And, being asked why not, he an- 
swered : 

"In the meantime I found that this wire hook, such as in this interférence, 
was going to be so much better, that I gave up the idea of the sheet métal, and 
turned my intention entirely to the wire hook." 

Taking Brosnan's explanation for not taking out his allowed pat- 
ent, in connection with his above-quoted letter of June 17, 1890, is 
it not perfectly clear that at the date of that letter he had not yet 
produced the wire hook, the subject of his application of August 28, 
1891? It is quite impossible to reconcile Brosnan's testimony, and 
the testimony of his witnesses, in this case, with his sworn state- 
ments and testimony in the interférence proceedings. Nor is it a 
satisfactory explanation of the discrepancies that Brosnan's memory 
was at fault with respect to the date of his invention, until he was 
set right by the better recollection of his witnesses. The testimony 
of some of the défendants' witnesses is open to serious suspicion. 
As a whole, it is unsatisfactory and unreliable. In the important 
matter of dates, the witnesses really speak from mère recollection, 
for the several collatéral events to which they respectively refer 
hâve no natural connection with the main fact of which they speak. 
If the witnesses saw any hook in the year 1888, we are convinced 
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that it was the sheet-metal hook which Brosnan states he devised in 
that year. The testimony of the witnesses might thus be rationally 
explained consistently with their truthfulness. Just hère it is 
worthy of note that on June 4, 1892, Brosnan wrote a letter to the 
plaintiffs, stating that he had an application for a patent for a hook 
pending, and inclosing a sample thereof, and offering to sell his 
invention. The opening sentence of that letter is in thèse words: 

"You will flnd inclosed sample of Hook & Eye which I hâve applyed for 
patent about a year ago, and if you recollect I mailed you one about two years 
ago and offered it to you." 

If this letter was penned in good faith, it is manifest that Bros- 
nan himself was confounding his two hooks; for, undoubtedly, 
what he had previously mailed to the plaintiffs was a sample of his 
sheet-metal hook. 

The défendants, it will be perceived, deliberately took the position 
that .the date of Brosnan's invention was in December, 1887; and, 
in making défense, ail their proofs were in support of that proposi- 
tion. They did not examine any of the three witnesses who had 
testified in behalf of Brosnan in the interférence proceedings in 
support of the then alleged date of his invention, namely, the spring 
of 1890. The suggestion that by offering the contents of the file 
wrapper the plaintiffs made the dépositions of Brosnan's witnesses, 
contained therein, évidence generally hère, cannot be accepted. 
Those dépositions were not specifically offered at ail, and, clearly, 
the only legitimate purpose of the offer of the contents of the file 
wrapper was to contradict Brosnan, and discrédit the testimony 
of his witnesses, as to alleged transactions in 1888. Clow v. Baker, 
36 Fed. 692; Stonemetz, etc., Co. v. Brown PoldingMach. Co., 64 O. G. 
1135, 57 Fed. 601, 604. Nevertheless, upon the false assumption 
that the plaintiffs had made thèse dépositions part of their case 
generally, the défendants called the three interférence witnesses 
in surrebuttal, and, under objections, interrogated them with respect 
to their dépositions. The évidence thus introduced was not sur- 
rebuttal, and the objections thereto were well taken. If it could 
be regarded as properly in the record, it would not help the défend- 
ants' case. The answers of thèse three witnesses, throughout their 
so-called surrebuttal examination, impress us as unsatisfactory. 

We do not deem it necessary to détermine whether or not the 
plaintiffs hâve succeeded in carrying the date of De Long's inven- 
tion back of the date of his application, viz. April 2, 1891; for, 
assuming this to be the true date of his invention, still, in our judg- 
ment, upon the question of priority, the décision must be in favor 
of the plaintiffs, under ail the proofs. 

We now pass to the considération of the défense of noninfringe- 
ment. The solution of the question of infringement dépends upon 
the construction to be given to the first claim of the patent in suit. 
The patent drawing shows a third securing eye, which is partic- 
ularly mentioned in the spécification, and is specifically called for 
in both the second and third claims of the patent as a component 
of the device therein claimed. It may be assumed that this was the 
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inventons preferred fonn. The third eye, however, is not essential 
for the desired purpose, and it is not called for in and by the flrst 
claim. Therefore we do not feel at liberty to import this feature 
Into that claim. To do that would be materially to change the 
patent as granted and accepted. 

In the described hook of the plaintiffs' patent, the tongue wire runs 
out straight, and returns humped; whereas, in the défendants' hook, 
it runs out humped, and cornes back straight. In other words, the 
défendants hâve reversed the positions of the straight and curved por- 
tions of De Long's loop. No différent resuit is thereby secured, and 
the défendants' loop, as thus formed, is literally within the terms of 
the claim, "said tongue being looped, and normally closing the space 
between the shank and hook proper." Certainly, this purely formai 
change does not avoid infringement. Devlin v. Paynter, 69 O. G. 
1365, 12 C. C. A. 188, 64 Fed. 398. 

To sustain this défense, however, most stress is laid upon the words, 
"and having its free end returned to the rear of the shank." The défend- 
ants insist that, under this language, "the free end of the tongue wire 
must be carried back behind the securing eyes." To adopt this construc- 
tion, the claim must be read as if it called for the return of the free 
end of the tongue wire to the far end of the shank, or its extrême 
rear; but the claim does not specify the extrême rear of the shank, and 
there is no warrant for introducing that qualifying word into the 
claim. It is not necessary to carry the free end of the tongue wire 
back to the extrême rear of the shank in order to accomplish the 
bénéficiai object of the invention. The construction thus contended 
for is not only uncalled for by the words of the claim, but it would 
render the claim entirely valueless; for, to escape infringement, it 
would only be necessary to stop the rearward return of the free 
end of the tongue wire at any point short of the extrême rear end 
of the shank. We are not able to adopt this narrow and destruct- 
ive construction of the claim, and, rejecting it, we must hold the 
défendants' hook to be an infringement of the flrst claim of the 
patent. It will be perceived that this conclusion by no means in- 
volves the broadening of the claim. We do not départ from the 
fair sensé of the terms employed. We conform to the rule author- 
itatively prescribed in Klein v. Eussell, 19 Wall. 433, 466, where it 
is said : 

"The court should proeeed in a libéral spirit, so as to sustain the patent and 
the construction claimed by the patentée himself, If this can be done con- 
sistently with the langtiage which ne has employed." 

Let a decree be drawn in favor of the plaintiffs. 
v.72F.no.4— 34 
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THOMSON-HOTJSTON ELECTRIC CO. v. WESTERN ELECTRIC CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. March 5, 1896.) 

No. 232. 

1. Patents — Two Patents for Same Invention. 

In view of the fact that Rev. St. § 4888, requires the application to con- 
tain a written description of the invention, "in such full, clear, concise, 
and exact terras as to enable any person skilled in the art * * * to make 
and use the same," it follows that, in determining whether the invention 
described in one patent differs from that described in another, the investi- 
gation is not limited to a mère reading of the spécifications and claims, but 
évidence may be heard— and, in a difficult case, ought to be heard— con- 
cërning the construction and actual opération of tbe machines, respectively. 

2. Same— Dynamo-Electric Machines. 

The Thqmson-Houston patent, No. 238,315, for an improvement in the 
régulation of currents developed by dynamo-electric machines, and con- 
sisting of devices whereby the brushes on the commutator are automat- 
ically shifted so as to control variations of the current resulting from varia- 
tions in the number of lamps depending thereon, is void because of an- 
ticipation by patent No. 223,659, to the same parties, for a device for the 
automatic adjustment of the brushes to prevent sparking and other irrég- 
ularités. 16 C. C. A. 642, 70 Fed. 69, reafflrmed. 

Appeal from the Circuit Court of the United States for the 
Northern District of Illinois. 

This was a suit in equity by the Thomson-Houston Electric Com- 
pany against the Western Electric Company and Enos M. Barton 
for alleged infringement of letters patent No. 238,315, issued March 
1, 1881, to Elihu Thomson and Edwin J. Houston, for a current 
regulator for dynamo-electric machines. This court heretofore 
(16 C. C. A. 642, 70 Fed. 69) afflrmed a decree of the circuit court 
(65 Fed. 615) declaring the patent void because of anticipation by 
letters patent No. 223,659, granted to the same parties January 20, 
1880. A pétition for a rehearing is now denied. 

Frederick P. Fish, Robert S. Taylor, Charles R. Offield, Henry 
S. Towle, Charles C. Linthicum, and Geo. R. Blodgett, for appel- 
lant. 

George P. Barton and Charles A. Brown, for appellees. 

Béfore WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The objections made to the opinion 
of the court in this case will be considered briefly, though some of 
them can be of but little importance, because directed to matters 
which were expressly waived when the ten propositions of counsel 
for appellant were assumed to be true. The essential question is 
whether, on that assumption, a consistent and proper conclusion 
was reached. The statement in the opinion that the second pat- 
ent does not specify "in just what feature of the construction or of 
the mode of use the novelty and utility entitled to be called in- 
vention were supposed by the patentées to be found," has been mis- 
apprehended. No référence to the requirements of section 4888 
of the Revised Statutes was intended. In the flrst paragraph of the 
statement 'of the case by the court it had been said that the contro- 
versy turns mainly upon a comparison of the patent in suit with the 
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earlier letters, No. 223,659; and in order to make that comparison 
the court was seeking an exact and undisputed statement of the 
"improved construction and mode of use of the apparatus em- 
ployed in patent No. 223,659," in which the patentées supposed 
their second invention to consist, and, not flnding what was desired 
in the spécification of the patent, quoted from the brief of counsel 
the statements which they had found it convenient, if not neces- 
sary, to make in aid of their discussion of the question, which the 
court, as best it could, was endeavoring first to state, and then 
to solve. There had been no suggestion that the claims of the 
second patent did not meet the requirements of the statute, and 
it was not in the thought of the court to question their validity 
on that ground. 

It is now contended that in comparing the two patents only the 
face of the letters, and not the évidence concerning the construc- 
tion and opération of devices made in alleged exemplification of 
the patented devices, should be considered. Accordingly, the sug- 
gestion in our opinion concerning the first patent, that "it does 
not seem to follow, necessarily, that no current was intended to 
pass through the controller magnet, A, except current resulting 
from the différence of potential between successive segments at 
the moment when the forward one passes from under the main 
brush," is denied; and quotations are made of parts of the spécifi- 
cation, and of the first, fifth, and seventh claims of the patent, to 
show that "in every part of the patent, from beginning to end," 
"the patentées hâve affirmed, over and over, by argument and by 
inference, that the current which flows in the accessory circuit 
is that due to the différence of potential between the successive 
segments as they pass from under the main brush," and so it is 
assumed to be unquestionable "that patent No. 223,659 describes 
on its face an apparatus in which an accessory collector takes up 
the current due to différence between the potential of the leavlng 
segment and the one under the main brush, but no other," and 
that "the two patents describe devices which differ palpably in 
their mechanism, and in the principles and modes of opération 
attributed to them in the patents." The clause, "attrïbuted to 
them in the patents," is italicized in the briefs, and, as stated, 
means that it must be determined whether the two patents cover 
différent devices and inventions by a mère reading of the spécifi- 
cations and claims, unaided by the proofs, however satisfactory, 
of the actual opération of devices constructed in illustration of ei- 
ther patent; or, as it is elsewhere expressed, the intention is "to 
hold the discussion where it belongs, — to the patents as they read." 
To this mode of discussion section 4888 is pertinent. It requires 
that an application for a patent (not the claim) shall contain a 
written description of the supposed invention, and of the manner 
of constructing and using it, "in such full, clear, concise and ex- 
act terms as to enable any person skilled in the art * * * to 
make and use the same"; and it follows that, in determining 
whether the invention described in one patent differs from that 
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described in another, évidence may be heard — and, in a difficult 
case, manifestly ought to be heard — concerning the construc- 
tion and actual opération of each. Spécifications and claims are 
necessary, but inventions consist in things, not in words. To 
quote from the pétition upon another point, "In the construction of 
a patent, it is not the personal intent or under standing of the pat- 
entée, but the actual facts regarding the invention, that are ma- 
ternai." This is equally true when two patents are being con- 
strued and compared for the purpose of determining whether the 
devices are essentially différent. It may be conceded to hâve been 
the clear intention of the patentées, by their first letters, to cover 
an apparatus in which an accessory collecter takes up the current 
due solely to différence of potential between the leaving segment 
and the one under the main brush. They may hâve understood 
that to be the chief, and possibly the only valid, feature of in- 
vention. But it is at the same time évident that the claims are 
not ail so limited, and, unless there is something in the prior art 
of which proof has not been made, the patent ought not to be so 
restricted. It is conceded that "in the second, third, and fourth 
claims the accessory collector and controller magnet are included 
as parts of the combination, without any express limitation as to 
the origin of the current which flows through them." Indeed, it 
is clear, as shown by questions 39 and 40 and the answers thereto, 
set out in the statement of the case [16 C. C. A. 642, 70 Fed. 83], 
that there may "always be found flowing in the accessory circuit 
sotne current other than that due wholly to the différence of po- 
tential between the adjacent segments"; and though it is plain 
that, if that current should not be sufflcient to overcome the re- 
tractile spring which opposes the magnet of the combination, the 
effective opération of the apparatus would dépend upon the vary- 
ing current produced by the varying différence of potential be- 
tween adjacent segments, it is also clear, as stated in our opinion, 
after quoting from the spécification, that "it does not seem to fol- 
low necessarily that no current was intended to pass through the 
controller magnet, A, except current resulting from the différence 
of potential between successive segments." None of the claims 
are, in spécifie terms, so limited, and some of them cannot fairly 
be so construed. Certainly a charge of infringement of that pat- 
ent could not hâve been escaped by showing that a device made 
in ail other respects in conformity with the spécification was so 
proportioned that there might always be found flowing in the ac- 
cessory circuit some current other than that due to the différence 
of potential between adjacent segments, — a fact which it is shown 
could be determined only by the employment of suitable tests upon 
each apparatus. , It may be added, as a déduction from what lias 
been said, that if the current in the accessory circuit, which results 
from the différence of potential of the brushes when touching a 
single segment, is barely insufficient to overcome the spring op- 
posed to the magnet, A, a change in the external circuit, causing 
an increase in the main current, would cause a corresponding in- 
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crease of the supposed current in the accessory circuit sufflcient 
to overcome the spring, independently of "the electrical condition 
of the segments of the commutator at the moment of leaving the 
collectors;" and, this being so, the apparatus, in a measure at 
least, or theoretically, is responsive to changes in the main cur- 
rent, as well as to the varying différences of potential between 
segments, and, when actually so, is to be regarded, according to 
the contention of appellant, as an exempliflcation of the second, 
rather than of the first, patent. But could it be insisted that an 
apparatus of that character, if made during the life of the first 
patent, either before or after the issue of the second, would not 
hâve been an infringement of the first? We think not. On the 
contrary, the statement may be repeated, with added emphasis, 
"that in respect to the question of invention the omission of the 
accessory brush is of no significance," since its présence or ab- 
sence does not affect essentially the mode of opération, nor dé- 
termine whether a particular apparatus exemplifies one patent or 
the other. 

But it is said that "such a doctrine would destroy ail the elec- 
trical patents in existence," and, to illustrate the assertion, réf- 
érence is made to the téléphone of Beis, which was capable of 
transmitting music, and to those of Bell and Blake, which were 
the first to transmit articulate speech. The devices of the différ- 
ent patents, doubtless, are much alike in appearance and construc- 
tion, and in the mode or principle of opération; but it is enough 
to observe hère that they produce distinctly différent results, 
which are perceived and understood without the employment of 
any tests other than the practical use of the devices in the man- 
ner and for the purposes for which they were respectively de- 
signed and patented, — a test which is certainly not unfair or il- 
liberal. It may be conceded, as asserted, that the différences of 
opération could be brought about by mechanical changes so mi- 
nute that the most expert telephonist in the world, taking an in- 
strument at random out of the line, could not tell, by mère inspec- 
tion of it, whether it would be a Reis or a Blake in opération and 
resuit; but a mère hearing would be enough. So, too, in respect to 
the Edison incandescent lamp, and the old form of lamp known 
as the "Konn Lamp," whatever the possibilities of converting one 
into the other by graduai and hardly perceptible changes, it is 
évident, on the statements and explanation of counsel, that the 
différence between the lamps, both in construction and in opéra- 
tion, is clear enough to distinguish one from the other. By way 
of further illustration, it is said that "there is a cabinet in the Agas- 
siz Muséum, at Cambridge, containing a row of mounted skeletons, 
beginning at one end with a monkey, and ending at the other with 
a Caucasian. The différence between the extrêmes is wide enough, 
but the two half-way chaps look like brothers." But they are not 
brothers. By neither man nor monkey has a live one of either 
kind ever been mistaken for the other, and in skeleton, with ail 
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the zeal of the Darwinians to find the missing link, they remain, 
to the experts, easily distinguishable, and can only be said to re- 
semble. In the light of présent knowledge, the Oaucasian, as an 
invention, is not anticipated by the Simian. 

It was understood to be admitted at the hearing, and, if not 
admitted, was sufflciently proved, as stated in the opinion, "that 
upon ail dynamos which existed when the patents were issued 
the two devices were interchangeable, so that, when the brushes 
were so moved as to prevent spark, they established and main- 
tained constant current." But it is not material to the argu- 
ment whether the statement is strictly accurate or not. It re- 
mains true that, upon dynamos of uniform field, each device pre- 
vents spark, and maintains constant current, while upon dynamos 
of irregular field neither device can be successfully employed un- 
less provision is made for a variable spread of the commutator 
brushes. With that provision it is agreed that the device of the 
second patent is effective for both purposes, and, though ques- 
tioned by counsel (hesitatingly), we are convinced that the same is 
true of the device of the first patent. 

The statement that "if, instead of being in the accessory current, 
the [controller] magnet be transferred to the main current, or a 
shunted portion thereof, exactly the same kinds of opération, ef- 
fected in the same way and by like adjustments, must go on," is 
criticised and disputed, but not upon grounds which are new and 
unconsidered, or which seem to us to affect the essential truth of 
the proposition. Identity of opération and of adjustments, it is 
to be observed, is not alleged, and of the différences insisted upon 
our views are sufflciently developed in the original opinion. 

It is said that the course of the case and the opinion of the 
court hâve developed an importance, not apprehended in the be- 
ginning, to the question whether it was known, "prior to the dis- 
covery of the fact by Thomson and Houston, that the current of 
a dynamo could be maintained at a constant value, under varia- 
tions of load, by movement of the brushes"; and, assuming that 
the court was misled in that respect, counsel hâve restated, and 
elaborated at great length, their discussion of the différence be- 
tween shifting the brushes to change the current, and shifting 
them to maintain constancy of current, in the outer circuit. The 
question is confessedly a collatéral one only, and, without attempt- 
ing to restate or summarize what has been said about it, we are 
content to say simply that when the opinion in the case was written 
the court had the same understanding as now of the respective 
views of counsel in regard to it. 

The objections made to the last sentence of our opinion are an- 
swered already. If the current regulator was not covered and 
protected by the first patent, it is because the claims are too 
narrow to cover the entire invention shown; but, on the proofs 
in the record, we think it clear that some of the claims are en- 
titled. to a construction broad enough to cover the supposed in- 
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vention of the second patent. It would certainly be unreasonable 
to say that infringement of the flrst patent could hâve been avoided 
by proportioning the parts of the device, whether done inten- 
tionally or accidentally, so as to admit of the passage of an ef- 
fective part of the main current through the accessory circuit; 
and yet, as counsel for the appellant hâve been constrained to con- 
tend, when so adjusted the device is covered by the second patent. 
In other words, at least one form of construction of the flrst device 
exemplifies the second. It is therefore beyond dispute, as origi- 
nally stated, that to uphold the second patent would be "an un- 
warrantable prolongation of the just monopoly conferred by the 
flrst patent." The pétition is denied. 

After the original opinion was pronounced, there was inserted in it 
by mistake the f ollowing words, which are to be disregarded, namely : 
"The current through the accessory brush, it seems to be agreed (C. Q. 
97, and answer, supra), 'passes through a variation from a maxi- 
mum to a minimum between the time of its flrst contact with each 
segment and its séparation from that segment.' " And see 16 C. C. A. 
642, 670, at bottom of page, and 70 Fed. 69, 98, at top of page. 



THE POTOMAC. 

NIAGARA FALLS PAPER CO. v. CROUCKETT et al. 

(Circuit Court of Appeals, Second Circuit. February 18, 1800.) 

Bbamen— Extra Wases. 

Seamen are not entitled to extra wages for services rendered in un- 
loading cargo in a harbor of refuge, in order to free the vessel from water; 
and a promise by the master to pay extra compensation upon their refusai 
to work without it, is void. 66 Fed. 348, reversed. 

Appeal from the District Court of the United States for the 
Northern District of New York. 

This was a libel by James Crouckett and James Hanley against 
the barge Potomac (Niagara Falls Paper Company, claimant), to 
recover extra wages. The district court made a decree in favor 
of libelants (66 Fed. 348), and the claimant appealed. 

George Clinton, for appellant 

Urban C. Bell, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The libelants shipped, in September, 
1894, on board the barge Potomac, one as mate and the other as 
seaman, and each upon wages by the month. The barge left Buf- 
falo in September, bound for Parry Sound, in Canada. On her 
return trip, she was laden with lumber below and on deck, con- 
signed to Tonawanda, N. Y, and left Parry Sound on the morning 
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of Septeinber 23d, in tow of the tug Seguine. The next morning 
she encountered a violent gale, and, after passing Cove Island light, 
the towline parted, the barge drifted, shipped heavy seas, became 
waterlogged, lost part of her deck load, dropped anchor in the night 
near Flower Pot Island, and stayed there till morning, when the 
tug came and towed her to a small harbor in Canada called "Tub- 
merry," between one and two miles from the larger Tubmerry port. 
The vessel was tied up near the lighthouse, where there was a 
hamlet of 8 families containing about 75 people. In order to free 
the barge from water, it was necessary to remove the lumber from 
the deck, put on steam pumps, box them in, and afterwards reload 
the cargo. The captain hired men from the shore to assist in this 
work, but the sailors exacted extra compensation before they would 
touch the cargo for the purpose of unloading, and demanded and 
received from the captain a promise to pay extra wages of 30 
cents per hour. The barge was placed in proper condition, and 
was towed to Tonawanda. The extra compensation of each of the 
libelants amounted to $10.50. The owners paid the extra amount 
to ail the sailors except the two libelants. There was no apparent 
reason for this discrimination. To recover the extra wages this 
libel was brought. 

The district judge, in deciding in favor of the libelants, was un- 
doubtedly influenced by the seeming unfairness of the claimants 
in paying a part only of the men in accordancè with the promise of 
the captain. He furthermore says: 

"If I thought that a decree for the libelants involved a departure from the 
old and salutary rule that seamen must not expect extra compensation for 
services rendered in their capacity as seamen, no matter how arduous or 
meritorious they may be, I should dismiss the libel. It would lead to gross 
insubordination, and increase the difliculties and dangers of navigation im- 
measurably, if the court should sanction the idea that a seaman may refuse 
to obey the master's order on the ground that the work he is directed to per- 
form is 'extra,' and entitled him to additional compensation." 

He thought that the facts took the case out of the gênerai rule, 

because the Potomac was in port at the time in question, and says: 

"The work was partly on the vessel and partly on shore, and consisted in 
unloading and reloading a part of her cargo." 

No question is made as to the gênerai rule which the district 
judge stated, or that seamen are bound, without extra compensa- 
tion, to render extra labor and services to save the vessel and 
cargo in case of wreck or impending calamity, and that a contract 
for extra pay, "made when the ship is in distress, or obtained by 
any unfair practices or advantage taken by the seamen, is wholly 
void." Curt. Merch. Seam. 28. In this case the barge had become 
disabled, and was taken to a harbor of refuge, so as to be enabled 
to prosecute her voyage. She was compelled by stress of weather 
to stop at Tubmerry, in order to gain ability to go to her place of 
destination. We think that the district judge was in error in 
considering that, at the time in question, the barge was in port. 
She was neither in her port of destination, nor in a port where the 
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voyage was at an end. She was in a temporary harbor of refuge, 
where the duties of seamen in relation to the care of her cargo 
and the safety of the vessel still continued. The unloading of the 
vessel was necessary, in order to ehable her to be freed from water, 
and to complète her trip and earn her freight; and in her dis- 
tress this service was a part of the sailors' duty. It follows that 
the contract was void. 

The decree of the district court is reversed, without costs, and 
the cause is remanded to the district court, with instructions to 
dismiss the libel, without costs. 



THE BATTLER. 

NEALL v. SOHRADER. 

(Circuit Court of Appeals, Thlrd Circuit February 18, 1896.) 

1. TOWAGE— TJNSAFE AKCHORAGE — CU8TOM USAGE. 

The Brown anchorage, in Delaware Bay, held, on the évidence, and 
especially in view of the fact that vessels of ail kinds, Including barges, 
habitually anchor there when weather-bound, to be a safe and proper 
anchorage for coal-laden, sea-going barges, while awalting the subsidence 
of unfavorable easterly weather; and that a tug having such barges in tow 
was not liable for their loss during an extraordinary and terrifie gale, eitber 
for anchoring them at that place in the first Instance, or for not removing 
them further up the bay before the storm broke. 55 Fed. 1006, reversed. 

2. Same — Duty op Tug— Discrétion of Master. 

A mistake of judgment on the part of the master of a tug in selecfing 
an anchorage for his barges does not render the tug liable for their loss, 
where such mistake is only manifested by the resuit, and it appears 
that the master exercised reasonable skill and judgment, in view of the 
circumstances existing at the time. 
8. Same — Tug Leaving Babges at Ahchok. 

The fact that a tug which anchored certain sea-going barges at the 
Brown anchorage, in Delaware , Bay, pending threatening weather, and 
left them at their anchorage, and engagea in other towage in the mean- 
time, held no ground of liability for their loss during an extraordinary 
storm, where it appeared that the barges were equipped with ail the 
appliances for safe anchorage and were as capable of riding out a gale as 
full-rigged ships, that it was the common practice for tugs to leave 
barges so anchored, and that, even if the tug had been présent, she would 
hâve been unable to prevent the disaster. 55 Fed. 1006, reversed. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

This was a libel in rem by John J. Schrader, owner of the barges 
Tonawanda and Wallace, against the steam tug Battler (Frank L. 
Neall, trustée, claimant), to recover for the loss of the barges 
through the alleged négligence of the tug. The district court ren- 
dered a decree for libelant (55 Fed. 1006), and the claimant ap- 
pealed. 

J. Rodman Paul and John G. Johnson, for appellant. 
Edward F. Pugh and Henry Flanders, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and WALES, 
District Judge. 
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ACHESON, Circuit Judge. The fundamental question hère is 
whether the anchorage of the Brown, in Delaware Bay, 2 or 3 miles 
to the eastward of the buoy of the Brown, and about 8 or 10 miles 
from sea, where the master of the steam tug Battler brought to 
anchor the barges Tonawanda and Wallace, on the afternoon of 
Thursday, September 5, 1889, was a safe and proper place of an- 
chorage for thèse barges, such as an experienced, compétent, and 
prudent master of a towing tug would hâve selected for the pur- 
pose, under the surrounding circumstances. The Tonawanda and 
Wallace were sea-going barges of heavy draught, that of the for- 
mer being about 21 feet. They carried suitable anchors and chains. 
Originally, they were ocean-sailing vessels, but they had been fit- 
ted up for towage in the coastwise coal trade, by reducing the 
height of the masts, which were equipped with fore and aft sails 
only. They were, however, quite as capable of riding out a gale as 
full-rigged sailing vessels. On Wednesday, September 4th, thèse 
barges, which were loaded with coal, were taken in tow at Phil- 
adelphia by the steam tug Battler, Gapt. Tingle being master, un- 
der an agreement to tow them from Philadelphia to Boston. When 
the tug reached the anchorage of the Brown, the wind was easterly, 
the atmosphère was hazy, and an easterly swell was setting in. 
In this state of the weather the master of the Battler deemed that 
it would not be prudent to take the barges out to sea, and there- 
fore he brought them to anchor, as above stated, to await a favor- 
able change of weather. 

In this connection, and as aiding in the just solution of the ques- 
tion with which this opinion opens, two facts may properly be 
mentioned. In the preceding month of June, the steam tug Argus, 
Capt. Bernard being master, had in tow thèse same two barges, 
Tonawanda and Wallace, outward bound, and, the weather prov- 
ing unflt to go to sea, the Argus put the barges in the anchorage 
of the Brown to await good weather, and they lay there for two 
days before the voyage was resumed. Again, on the evening of 
Saturday, September 7, 1889, the steam tug C. W. Morse, Capt. 
Blair being master, having in tow the barges Casilda and St. 
Cloud, passed down Delaware Bay and went as far outwardly as 
the Over Falls, when, finding that the weather outlook was un- 
favorable, the Morse brought back her barges, and anchored them 
at the Brown anchorage, in proximity to the barges Tonawanda and 
Wallace, to await good weather. Thèse four barges remained thus 
at anchor at the Brown anchorage until Tuesday, September lOth, 
on which day they were struck by an extraordinary and terrifie 
gale, and ail of them were lost in the storm. 

Before taking up the principal question, two preliminary mat- 
ters will be considered: First. It was contended by the libelant 
in the court below, and it is insisted by him hère, that the Battler 
was in fault in not continuing her voyage on Thursday afternoon, 
or, at least, was blameworthy in not resuming the voyage on Thurs- 
day night, or on Friday morning. Upon this point, however, the 
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judgment of the district court was favorable to the tug. In that 
conclusion we concur. It is shown by the decided weight of the 
évidence that it would hâve been imprudent for the Battler to ven- 
ture out to sea with two barges in tow at any time after the barges 
came to anchor on Thursday afternoon before the disaster oc- 
curred. Even Adams, the mate of the Tonawanda, and a witness 
for the libelant, expresses that opinion. In view of the indica- 
tions as to the condition of the weather out at sea, the master 
of the Battler, we think, acted wisely in declining to proceed on 
the voyage, or to résume it. Second. It is alleged that the captain 
of the barge Tonawanda requested the master of the tug not to 
go below Fourteen-Poot Bank, an anchorage in Delaware Bay sev- 
eral miles above the Brown anchorage, if he was not going to sea, 
and that the master of the tug signified his assent to the request. 
This, however, is denied, and thèse two persons differ as to what 
passed between them. But whether or not the alleged request was 
made is a matter of no great moment. The duty and responsibility 
of selecting a suitable place of anchorage rested upon the master 
of the tug. 

The question, then, recurs, was the anchorage of the Brown a safe 
and proper one for the barges Tonawanda and Wallace under the 
circumstances? Upon this question there is great diversity of 
opinion between the witnesses on the one side and the other. Many , 
of the witnesses make a comparison between the anchorage of the 
Brown and the Fourteen-Foot Bank anchorage, stating, respec- 
tively, why they prefer the one or the other as a place of security. 
The évidence tends to show that light-draught schooners gener- 
ally seek Fourteen-Foot Bank, because they can anchor in on the 
flats in that locality, to the eastward of the deep-water channel. 
The actual expérience of a number of the libelant's witnesses was 
with schooners of light draught. On the other hand, the respondent's 
witnesses speak particularly of vessels of heavy draught, to which class 
of vessels the barges Tonawanda and Wallace belonged, and they 
give reasons for their regarding the anchorage of the Brown as a 
safe and proper harbor for barges like the Tonawanda and Wal- 
lace in easterly, heavy weather. Hère, in point of numbers, the 
score is somewhat on the side of the respondent. Now, certainly, 
the witnesses for the libelant are not superior to those of the re- 
spondent, either in intelligence or in nautical skill and expérience. 
If the question whether the Battler selected an anchorage suitable 
for the occasion turned upon the mère opinions of unbiased and 
compétent witnesses, the scale, we think, would fairly incline to the 
side of the respondent. The case, however, does not dépend wholly 
upon nautical opinion. There is a great fact, indisputably estab- 
lished, which, in our judgment, is décisive. It clearly appears that 
vessels of ail kinds — schooners, brigs, barks, ships, steamers, and 
barges — habitually anchor in the anchorage of the Brown when 
weather-bound. It is shown that the Brown anchorage is fre- 
quented both by sea-bound vessels (including barges), when de- 
tained by threatening weather, and awaiting a favorable change, 
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and by vessels which come in from sea for a harbor of safety. 
Numerous witnesses on the side of the respondent so testify, from 
Personal knowledge and expérience. Oapt. G-ibbons, a witness for 
the libelant, who expresses the opinion that the anchorage at Four- 
teen-Poot Bank is safer than the anchorage of the Brown, never- 
theless, upon cross-examination, thus testifles: 

"Q. Yoti hâve often seen vessels,— barges,— hâve you not, anchored at the 
anchorage of the Brown? A. Yes. Q. Is it a usual and fréquent place of 
anchorage ? A. Xes; anchor there very often. Q. Vessels making a harbor 
from storm and sea anchor there frequently, don't they? A. ïes, sir. Q. 
Bound up the coast, I mean. A. ïes, sir. Q. Barges do, and vessels and 
barges walting for good weather to go to sea frequently anchor there? A. 
Yes, sir. Q. It Is considered, ls lt not, a safe anchorage for any ordinary 
weather? A. Well, for ordinary weather, yes." 

The évidence on this subject, coming from the respondent's own 
witnesses, is still more favorable to him, and fully warrants the 
flnding that it has been the common practice of barges, on their 
way to sea, and hindered by bad weather, to anchor at the Brown 
anchorage, and lie there awaiting good weather. Having regard, 
then, to ail the proofs, it seems to us that, upon the question 
whether the anchorage of the Brown was a safe and proper one 
for the barges Tonawanda and Wallace on this occasion, the clear 
prépondérance of the évidence is with the respondent. We are 
of the opinion that the principal charge of négligence hère made, 
viz. that the tug anchored the barges in an improper place, is not 
sustained. 

But, even if the proofs did not completely vindicate the tug's 
choice of an anchorage, still, in yiew of the conflict of opinion be- 
tween the two sets of nautical witnesses, and under the facts 
shown, the utmost that could fairly be alleged against the master 
of the Battler would be that he made a mistake of judgment, as 
manifested by the resuit. The James P. Donaldson, 19 Fed. 264. 
A mère mistake of judgment, however, under the circumstances, 
is not enough to fasten liability upon the owner of the tug. Id.; The 
Packer, 28 Fed. 156. As was said by the court, in Lawrence v. 
Minturn, 17 How. 100, 110, the owners of a vessel are obliged to 
appoint a master having reasonable skill and judgment, and they 
are liable to those who suffer through his failure to possess or 
exert thèse qualifies; "but they do not contract for his infalli- 
bility, nor that he shall do, in any emergency, precisely what, after 
the event, others may think would hâve been best." In the case of 
The W. E. Gladwish, 17 Blatchf. 77, 83, Fed. Cas. No. 17,355, Chief 
Justice Waite said: 

"The tùgs undertook to bring to this work such prudence and such nautical 
skill as was ordinarily required in such navigation. More was not contracted 
for, and more was not expected. When the ice was reached it became neces- 
sary to détermine whether to lie by or to go on. This involved the exercise 
of judgment as to what ought to be done under the circumstances. A mère 
mistake is not enough to charge the tugs with any loss which follows. To 
make them liable, the error must be one which a careful and prudent navl- 
gator, surrounded by like circumstances, would not hâve made." 
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The master of the Battler is to be judged by the state of affairs 
which existed when he acted, and not by the after event. When 
he brought the barges to anchor, no storm was prevailing. The 
weather indications, then, were simply such as to make it im- 
prudent for the tug to tow two barges out to sea. In selecting for 
the barges the anchorage of the Brown to await a change of 
weather, the master of the tug did no unusual thing. He did that 
which compétent and careful navigators were in the habit of doing. 
Upon the whole case our conclusion is that the master of the Bat- 
tler was not culpable in anchoring the Tonawanda and Wallace in 
the place selected by him. 

The évidence amply justifies the belief that the barges would hâve 
ridden out, in entire safety, any ordinary storm. The catastrophe 
was occasioned by a storm of exceptional violence and of sudden 
occurrence. Capt. Gibbons, the libelant's witness already quoted, 
who lay with his tug within the Delaware breakwater, characterizes 
the storm as "very extraordinary," and says: 

"I had no idea whatever that there was such a gale coming on. • * * 
Came up to me unexpectedly. I seen the wind to eastward, but I did not 
think it would increase to such force." 

And he adds that, until the storm was actually on, he had no 
idea whatever that anything like it was going to happen. The 
captain of the Tonawanda, in response to the question, "When was 
it, the first time, that it [the wind] became dangerous, — what day 
was the first day that it became dangerous, in your opinion?" an- 
swered, "Monday night." This agrées with the testimony of Capt. 
Blair, the master of the C. W. Morse, who, speaking of Monday 
night, states: 

"That night I laid down as usual. The glass was on 30, and had been there 
ever since Saturday, and 30 is a good glass; and I heard the wind, about 
midnight, spring up and blow, and I jumped up and dressed." 

The weather record kept at the lighthouse at the breakwater 
contains this entry, under date of Monday, September 9th, with 
respect to the night of that date: 

"Midnight: Cloudy, northeast gale; wind shifting to north-northeast, about 
midnight, to a hurricane, increasing in violence during balance of night." 

Capt. Hall, the lighthouse keeper, testifies that he "never saw a 
storm to compare with it." The extrême violence of the gale can 
be appreciated, when it is stated that about 30 vessels, at différent 
points in Delaware Bay, were sunk or driven ashore. 

What has been said disposes of the complaint that the tug did 
not remove the barges to Fourteen Foot Bank. If the selected an- 
chorage was a proper one for barges awaiting good weather to go 
to sea, surely it was not négligence to let them lie there for the 
desired and expected change. A removal would hâve been a very 
unusual thing. The master of the Battler had no reason to antici- 
pate the extraordinary storm which did the mischief. Moreover, 
whether the barges would hâve fared better had they been at Four- 
teen-Foot Bank is problematical. The witness Fowler testifies, 
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positively, that he saw three schooners, which were at anclior on the 
Maurice River flats, go ashore in the storm.' There is other évi- 
dence as to the position and loss of thèse vessels, and the fact that 
such disaster at the Fourteen-Foot Bank anchorage occurred is, 
we think, shown. 

It only remains for us to consider the charge that the Battler 
was away from the barges much of the time while they lay at the 
Brown anchorage, and especially when the loss happened. We 
hâve already seen that the Tonawanda and Wallace were océan 
barges, equipped with ail the appliances for secure anchorage, and 
that they were as capable of riding out a gale as full-rigged ships. 
In easterly threatening weather, when it is deemed unwise to tow 
such barges out to sea, the usage in the trade is for the tug to 
bring them to anchor at some secure place, to await good weather. 
Then, if the barges are in good order, well manned, and securely 
anchored in a proper place, in the absence of spécial reason to 
the contrary, it is a common practice for the tug to leave the 
barges temporarily, and take other work. Undoubtedly, the owner 
of the Tonawanda and Wallace knew this; for in the month of 
June, 1889, after the tug Argus had placed thèse barges in the 
Brown anchorage, the tug left them at anchor, and towed a bark 
to Philadelphia. The Battler did the same thing on this occasion. 
During its absence the tug was not needed by the barges, and 
nothing befell them. The Battler was back by 1 o'clock of Sat- 
urday morning, and then went down beyond the Over Falls to 
see hdw the weather was out at sea. During the greater part of 
Saturday the tug lay with the barges. Afterwards the tug lay 
within the Delaware breakwater. This, it is shown, was and ig 
the common practice of tugs when their barges are at the Brown 
anchorage. On the afternoon of Sunday the Battler again went 
down below the Over Falls to ascertain the condition of the weather 
outside, and found that hazy, easterly weather still prevailed at 
sea. The présence or absence of the tug was a matter of no con- 
séquence. The Battler, if présent, could hâve done nothing to 
avert the calamity. The more powerful steam tug C. W. Morse, 
although présent with her barges, was unable to do anything 
whatever to save them. The great storm brought unavoidable de- 
struction to the Tonawanda and Wallace, as it did to so many other 
vessels. 

Under ail the ciroumstances, we are not able to see that the 
owner of the Battler is justly chargeable with the loss of the li- 
belant's barges. 

The decree of the district court is reversed, and the cause is re- 
manded, with a direction to enter a decree dismissing the libel of 
John J. Schrader, and adjudging him to pay the costs in the court 
below in No. 79 of 1889, and the costs of this appeal. 
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WESTERN ASSUR. CO. et aL v. SCHRADER et al. 

(Circuit Court of Appeals, Third Circuit. February 18, 1896.) 

TOWAOE— LOBS OF BAUGES— LlABIMTY OF Tua. 

Appeal from the District Court of the United States for the Eastern District 
of Pennsylvania. 

This was a libel in rem by the Western Assurance Company of Toronto, 
Canada, against the tug Battler, to recover damages for loss of coal, insured 
by libelant, which was shipped on the barges Tonawanda and Wallace, and 
lost, wlth them, through the alleged négligence of the tug. Frank M. Neall, 
trustée, as claimant of the Battler, filed a pétition for limitation of liability. 
See 58 Fed. 704. The district court held that libelant was not entitled to 
share In the proceeds of the tug because it had refused to join wlth the 
owner of the barges In an attempt to hold the tug liable, and had stood by, 
pending the suit brought by him (see 55 Fed. 1006, and 72 Fed. 537), and dld 
aot présent its clalm until a decree had been obtained therein. The court 
held that, by such conduct, the assurance company had waived or forfeited 
lts claim, In so far as the libelant in that suit was concernée!. 67 Fed. 
251. From this decree the assurance company appealed. 

John F. Lewis, for appellant 
Henry Flanders, for appellees. 

Before ACHESON and DALLAS, arcuit Judges, and WALES, District 
Judge. 

ACHESON, Circuit Judge. The decree we hâve Just rendered in the case 
of Neall v. Schrader, 72 Fed. 537, makes lt unnecessary for us to consider 
the questions ralsed by the appeal of the Western Assurance Company. 
The riews we hâve expressed in our opinion in the other case require a 
reversai of the decree of the court below in this case. In remanding this 
record, however, we wlll make no order wlth respect to the costs in the 
court below in the proceeding for the limitation of the liability of the owner 
of the Battler (No. 115 of 1893) 58 Fed. 704, but will leave the question of 
costs In that proceeding to the judgment of the district court. 

The decree of the district court is reversed. 
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INTERNATIONAL NAV. OO. v. THE OBDAM. 

(District Court, D. New Jersey. February 27, 1896.) 

Saltaob Compensation. 

Eighteen thousand dollars awarded to a steamshlp worth, with her 
freight, $90,000, for towing into Halifax in rough weather a steamer val- 
ued, with her cargo, at $384,000, which was found with a broken shaft, 
some 80 miles from Sable Island, in a condition in which her propeller was 
liable, in the course of long drifting, to batter the rudder post, and se- 
riously damage the ship. 

This was a libel by the International Navigation Compani 
against the steamship Obdam to recover compensation for twJl-> 
vage services. 

Eobinson, Biddle & Ward, for libelants. 

Wing, Putnam & Burlingham, for claimant 
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GREEN, District Judge. On Thursday, October 31, 1895, in the 
forenoon, the steamship Pennland, bound on a voyage from Liver- 
pool to Philadelphia, sighted a steamship to the northwest, ap- 
parently in distress. This vessel proved to be the Obdam, from 
Rotterdam, bound to New York. It appeared that her shaft was 
broken; that she had but an insignificant sail area, and was drift- 
ing as the wind and tide might take her. At her request, the 
Pennland took her in tow, and though, from stress of weather, she 
was compelled to abandon her for a time, the towing hawser break- 
ing, she afterwards went to her assistance again, and brought her 
safely into the harbor at Halifax. This action is to recover for 
thèse services. It is stipulated that the Pennland, which is a mail, 
passenger, and freight steamer, is worth |90,000, and that the 
Obdam and her cargo were worth $384,000. It is not denied that 
the service rendered was a salvage service. The only question in 
dispute concerns the amount to be awarded. It is alleged by the 
libelant that when taken in tow by the Pennland the Obdam was 
in very dangerous proximity to Sable Island, notorious for dis- 
astrous shipwrecks. It is quite true that shortly before she was 
taken in tow the Obdam had drifted to within 30 miles of this 
"Graveyard of the Atlantic." But the wind had veered to the 
northwest, and just previous to commencement of thèse salvage 
services she had drifted away from this locality, and seemed to be 
in no immédiate danger, at least from this source. It is also 
claimed that the breaking of the propeller shaft made it possible 
for the propeller itself, during a long drift, to batter the rudder 
post, and so seriously damage the ship. This was undoubtedly an 
élément of danger, and deserves considération. The distance 
towed was about 200 miles. The actual time consumed was about 
2£ days. The services rendered were every way meritorious, and 
deserve substantial reward. Perhaps more so on account of the 
position of the Obdam when help was given her, for it is not dis- 
puted that she was some distance north of the usual track of 
vessels crossing the Atlantic, and in fact, from the time of her 
accident until she was sighted by the Pennland, she had seen but 
one vessel, and that a fishing vessel, whô had promised to report 
her at the first opportunity. Salvage awards must of necessity be 
to some estent arbitrary, and rest in the discrétion of the court. 
Having in view the gênerai principles which underlie such awards, 
and having respect to the spécial circumstances of this case, the 
sum of $18,000 is awarded as a fair salvage. 
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BISSELL CARPET-SWEEPER CO. v. GOSHEN SWEEPEE CO. 

(Circuit Court of Appeals, Sixtb Circuit. March 5, 1896.) 

No. 404. 

1. Circuit Court op Appeals— Jurisdiction — Interlocutory Decree — Dis- 

SOLVING INJUNCTION. 

An order so modifying an interloeutory decree for a broad perpétuai in- 
junction against infringing a patent as to permit défendant to manufacture 
and sell for a limited time certain infringing machines is an order dissolv- 
ing pro tanto the original injunction, and is, consequently, an appealable 
interloeutory order or decree, within the act of Pebruary 18, 1895, amend- 
ing section 7 of the act of March 3, 1891. 

2. Appeal prom Injunction al Decree— Effect op Supersedeas. 

An appeal with supersedeas from an interloeutory decree granting a per- 
pétuai injunction against infringement of a patent on a bond conditioned 
to prosecute the appeal, and, on failure to make the same good, to pay 
costs and damages, "as well as ail damages and profits resulting from" dé- 
fendants manufacture and sale of the infringing articles "after the date 
of the said decree," only opérâtes to suspend the injunction pending the 
appeal, and is not a license to défendant to continue the manufacture and 
sale of the infringing articles pending the appeal. 
8. Circuit Court op Appeals— Epfect op Décisions. 

The decree and mandate of the circuit courts of appeal hâve precisely 
the same finality as the decrees and mandates of the suprême court. What- 
ever is before the court by virtue of the appeal, and is disposed of by it, 
is finally settled, and becomes the law of the case, so that the court below 
must carry it into exécution according to the mandate, without power to 
modify, reverse, enlarge, or suspend it. 

4. Same — Appeal From Interlocutory Orders and Decrees. 

It is the practice of the court that, on an appeal from an order or decree 
granting a preliminary injunction merely, the court will not ordinarily con- 
sider or détermine the merits of the cause, but will confine itself to a con- 
sidération of the question as to whether the court below has abused its 
discrétion. Consequently, when such an order or decree is affirmed, the 
court below is still at liberty to enlarge, modify, or suspend the same, as the 
future circumstances of the case or the ends of justice may require. 

5. Same— Appeal from Interlocutory Decree for Perpetual Injunction. 

Where, on appeal from interlocutory decree granting a perpetual injunc- 
tion, the court necessarily examines and détermines the entire merits of 
the cause, its power to decree is not limited to the matter of the injunction 
alone, but extends to the whole merits, and its décision is final and con- 
clusive on every point actually decided. Consequently, the court below 
has no power to modify, in any respect, a decree which is thus affirmed, 
but must give it full effect in the very terms of the decree of the appellate 
court. Richmond v. Atwood, 2 C. C A. 596, 52 Fed. 10, and Marden v. 
Manuf&cturing Co., 15 C. C. A. 26, 67 Fed. 809, followed. Watch Co. v. 
Robbins, 3 C. C. A. 103, 52 Fed. 337, overruled. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Michigan. 

A. C. Denison and Geo. H. Lothrop, for appellant. 
Charles K. Offleld and J. W. Champlin, for appellee. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

LURTON, Circuit Judge. This is a second appeal in this case. 
The former appeal was by the Groshen Sweeper Company, and was 
from an interlocutory decree determining the Talidity of a certain 
patent owned by the Bissell Carpet-Sweeper Company, and flnding 

v.72p.no.5— 35 
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that the Goshen Sweeper Company had infringed. The decree 
awarded a perpétuai injunction, and referred the cause to a master 
for an accc-unting. This court, upon a full hearing, in which it 
was obliged to fully consider and détermine both the question of 
the validity and meaning of the second clause of the Plumb patent, 
as well as the question of infringement, afflrmed the decree awarding 
the injunction, and remanded the case to the circuit court for further 
proceedings. 72 Fed. 67. Af ter this affirmance, the circuit court, 
upon motion of the Goshen Sweeper Company, entered an order in 
thèse words: 

"The défendant in this cause having moved the court for leave to finish the 
manufacture of carpet sweepers now in the course of construction, and to 
sell the carpet sweepers àlready manufactured, as well as those now in pro- 
cess of manufacture, when completed, to others, to sell or use, after hearing 
counsel for the respective parties upon the motion, and having duly eonsidered 
the same, it is hereby ordered: That the défendant hâve permission, and 
leave is hereby granted to défendant, to sell to others, to be sold or used, the 
following kinds of sweepers, embraced In the three first horizontal columns 
in the inventory attached to the affidavit of Thomas H. Bedell, flled in support 
of said motion, viz.: Now finished: 238 Rapld; 230 Select; 100 Star; 25 Re- 
llable; 3 Banner; 78 Model; 20 Our Own; 25 Grand Republic; 9 Railroad; 
22 Rapid. Also, to complète 'the manufacture of and to sell to others, to be 
sold or used, the following sweepers of the kinds hère given, viz.: 1,465 Rapid; 
1,252 Select; 543 Star; 863 Reliable; 210 Banner; 299 Model; 110 Our Own; 
141 Grand Republic; 72 Mammoth; 21 Sovereign; 81 Michigan; 6 Railroad; 
72 Our Leader; 111 Alliance. That said défendant may stencil the sweepers 
as demanded by the trade, ail of which sweepers named contain the éléments 
of the Plumb patent as construed by the circuit court of appeals, in an opin- 
ion handed down on December 9, 1895. That the injunction heretofore granted 
is hereby modifled in accordance with this order. That the défendant account 
before the master for ail sales made hereunder, in accordance with the in- 
térlocutory decree entered in this cause. That this leave shall expire six 
months from this date, and is granted on condition that défendant file with 
the clerk of this court a bond to complainant, with sureties satisfactory to 
this court, or to the clerk thereof, in the pénal sum of five thousand dollars 
($5,000), conditioned to pay the complainant ail the profits and damages that 
may be decreed against the défendant upon final hearing in this cause for 
or on account of the sale or disposition of the sweepers as aforesaid." 

From this decree the Bissell Carpet-Sweeper Company has been 
allowed an appeal. 

A motion to dismiss the appeal has been entered by the appellee, 
which must be disallowed. The decree appealed from is one dis- 
solving pro tanto the perpétuai injunction theretofore in force, and 
is an appealable interlocutory order or decree, within the act of 
February 18, 1895, c. 96 (28 Stat. 666), which amends section 7 of 
the act of March 3, 1891, so as to allow appeals from interlocutory 
orders or decrees dissolving injunctions. The injunction in force 
prior to the decree in question was a broad injunction, absolutely 
restraining the appellee from making or selling the infringing struc- 
tures. Wlien an appeal was allowed from the decree granting the 
perpétuai injunction, the circuit court, as it was authorized to do 
under section 7 of the courts of appeals act, granted an appeal with 
supersedeas, on a bond conditioned that the défendant should pros- 
ecute the said appeal to effect and pay ail costs and damages if 
it failed to make said appeal good, "as well as ail damages and 
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profits resulting from its manufacture and sale of the infringing 
sweepers after the date of the said decree." . This only operated to 
stay or suspend the injunction pending the appeal. It had no 
effect or opération as a license to défendant. The status of the 
défendant was simply that of persons engaged in infringing, and 
not restrained by opération of the injunction. But, however this 
may be, so soon as the appeal had been determined adversely to the 
appellant, the injunction was instantly reinstated, the supersedeas 
having expired by its own limitation. The clear effect of the de- 
cree now complained of was to dissolve this injunction pro tanto. 
More than this, the decree seems to hâve gone so far as in terms 
to grant a license to the défendant to continue its infringement, 
by authorizing it to complète the manufacture of structures 
begun, and to sell to others, to be sold or used, — sweepers already 
complète, as well as those to be finished under the order. Before 
the provision for an appeal from an interlocutory order or decree 
granting an injunction, it was not unusual or improper to suspend 
the opération of an injunction awarded by a decree determining 
the merits, and referring the case to a master for accounting. The 
propriety of such a suspension was due to the fact that, while the 
injunction might be awarded upon a decree which was final as to 
the merits, yet it was not final under the rulings of the suprême 
court as to what constituted an appealable decree, within the terms 
of section 692, Rev. St. Very great hardships frequently resulted 
from the opération of such an injunction, due to the fact that very 
often a long and expensive accounting intervened between the al- 
lowance of the injunction and the rendition of the final decree 
from which an appeal would lie. To prevent as much as possible 
the severe conséquences incident to the practical enforcement of 
interlocutory decrees affecting the merits of the controversy, though 
not appealable, the suprême court, at an early day, admonished 
trial judges as to their duty to alleviate as far as possible ail such 
conséquences, by saying: 

"It ls exceedingly Important, therefore, that the circuit courts of the United 
States, in framing their interlocutory orders, and in carrying them into exécu- 
tion, should keep in View the différence between the right of appeal as prac- 
ticed in the English chancery jurisdiction and as restricted by the act of 
congress, and abstain from changing unnecessarily the possession of property, 
or compelling the payment of money by an interlocutory order." Forgay v. 
Conrad, 6 How. 205. 

An application to suspend the opération of such an injunction 
came on to be heard before Justice Swayne, when holding a circuit 
court, who took occasion, in granting the application, to say : 

"An application is made that this final decree shall be suspended, as it re- 
gards the injunction, until the account shall be determined upon, and the 
decree shall be finally made upon that account, and when the défendant, for 
the first time, will hâve the right to appeal. He cannot appeal from the de- 
cree as it at présent stands, because, although the décision is final as to the 
merits of the case, it is in form an interlocutory decree only, and the rule 
established by the suprême court is that an appeal can be taken oniy from a- 
final decree. It has been held, in this class of cases, that a decree is not to 
be considered final for the purposes of an appeal until after the comiug in 
of the master's report. I hâve no doubt of the power of the court to sustain 



548 FEDERAL REPORTER, Vol. 72. 

this motion. Such power is incidental, in my judgment, to equity proceed- 
lngs. There Is no question, in my judgment, of the power of the court to 
stay a judgment at law. And it is a constant practice of the atate courts 
and the circuit courts of the United States, where the equities between the 
parties require lt, to make such an order. If I had any doubt of it, the au- 
thority of Barnard v. Gibson, 7 How. 650, is conclusive." Porter v. Mack, 
Fed. Cas. No. 11,331. 

If an appeal be allowed from an interlocutory order or decree 
granting an injunction, the injunction will continue in force pend- 
ing the appeal, unless stayed by order of the court granting the 
appeal. The granting of a supersedeas rests in the judicial dis- 
crétion of the court, and its discrétion to grant or refuse a super- 
sedeas will not be controlled by mandamus. In re Haberman 
Manufg Co., 147 U. S. 525, 13 gup. Ct. 527, overruling Société 
Anonyme v. Blount, 51 Fed. 610. 

As we hâve seen, the circuit judge exercised his discrétion, and 
stayed his anal injunction pending appeal. But it is said that 
after the appeal had been determined, and the decree awarding 
the injunction had been affirmed, it was still within the discré- 
tion of the circuit court to suspend or modify the injunction there- 
tofore allowed, and that the exercise of such discrétion is not the 
subject of review. The answer to this dépends upon what this 
court did in the exercise of its jurisdiction upon the former ap- 
peal. Whatever was before it by virtue of that appeal, and was 
disposed of, has been finally done, and must be regarded as set- 
tled. The circuit court is bound by such decree as the law of the 
case, and must carry it into exécution according to the mandate. 
The decree of this court upon any matter within its jurisdiction 
can neither be modiâed, reversed, enlarged, nor suspended by 
the circuit court; nor can any other or less or greater relief be 
accorded than that prescribed by its decree and mandate. Any 
matter undecided and left open by the mandate the court below 
may hear and décide, and its decree in relation to such new mat- 
ters can be examined hère only upon a new appeal. That the de- 
cree and mandate of this court hâve precisely the same finality as 
was attached to the decrees and mandates of the suprême court, 
before the establishment of the circuit courts of appeals, is too 
obvious for élaboration. As to the finality of a decree and man- 
date of the suprême court, and the duty of the circuit court in 
respect thereof, there has never been any serious question. 

The very pertinent summary of the doctrine by Justice G-ray, 
in the very late case of Sanford Fork & Tool Co., Petitioner (de- 
cided December 23, 1895) 16 Sup. Ct. 291, is quite in point, and is 
as applicable to the decree and mandates of this court as to those 
of the court of which he was speaking. The learned justice said: 

"When a case has once been decided by this court on appeal, and remanded 
to the circuit court, whatever was before this court, and disposed of by its 
decree, is considered as finally settled. The circuit court is bound by the 
decree as the law of the case, and must carry lt into exécution, according to 
the mandate. That court cannot vary it, or examine it for any other pur- 
pose than exécution, or give any other or further relief, or review it, even for 
apparent error, upon any matter decided on appeal, or intermeddle with it, 
further than to settle so much as has been remanded. Sibbald v. U. S., 12 
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Pet. 488, 49-2; Railway Co. v. Anderson, 149 U. S. 237, 13 Sup. Ct. 843. If 
the circuit court mistakes or misconstrues the decrees of this court, and does 
not give full effect to the mandate, its action may be controlled, either upon 
a new appeal (if involving a sufflcient amount) or by a writ of mandamus to 
exécute the mandate of this court. Perkins v. Fourniquet, 14 How. 313, 330; 
In re Washington & G. E Ce, 140 U. S. 91, 11 Sup. Ct. 673; Bank v. Hunter, 
152 U. S. 512, 14 Sup. Ct. 675; In re City Nat. Bank of Ft. Worth, 153 U. S. 
246, 14 Sup. Ct. 804. But the circuit court may consider and décide any mat- 
ters left open by the mandate of this court; and its décision of such matters 
can be reviewed by a new appeal only. Hinckley v. Morton, 103 U. S. 764; 
Mason v. Mining Co. 153 U. S. 361, 14 Sup. Ct. 847; Nashua & L. R. Corp. 
v. Boston & L. R. Corp., 5 U. S. App. 97, 2 C. C. A. 542, and 51 Fed. 929." 

But we do not understand that the applicability of this well- 
settled rule as the effect and binding force of appellate proceed- 
ings is controverted. The contention is, rather, that the juris- 
diction of this court under an appeal from an interlocutory decree 
granting an injunction is limited to a mère considération of the 
question as to whether or not the circuit court has abused its 
discrétion in granting the injunction, and that the décision of 
this court affirming the action of the circuit court amounts to 
nothing more than a décision that such discrétion has not been 
abused. Upon this assumption, it is said that the jurisdiction 
of the circuit court over the decree and injunction is just as com- 
plète and exclusive after such an affirmance as it was before, and 
that, as it might before the appeal, for reasons satisfactory, and 
for a better attainment of justice, modify, discharge, or suspend 
such injunction at any time before a final decree, so it may ex- 
ercise the same power and discrétion after an appeal and an 
affirmance. The chief error in this argument lies in the assump- 
tion that the inquiry of this court in reviewing the action of the 
circuit court was limited to a considération as to whether the 
lower court had abused its discrétion in granting the injunction. 
Where a preliminary injunction is allowed upon a prima facie show- 
ing, and without the détermination of the merits, this court will ordi- 
narily, on an appeal, consider only the question as to whether, on 
the prima facie case made, there has been an abuse of discrétion. 
Such preliminary injunctions are ordinarily intended only to operate 
pendente lite, or until a hearing on the merits can be had. They are 
granted upon a mère summary showing upon affidavits. Their issu- 
ance is not a matter of right, and rests in the sound discrétion of the 
judge. 

"When the inconvenience to resuit is equally divided, or the 
prépondérance is in favor of the défendant, it will be refused." 
Shinkle, Wilson & Kreis Co. v. Louisville & Iv. R, 62 Fed. 690-692. 

This court, in Blount v. Société Anonyme, 6 U. S. App. 335, 3 
C. C. A. 455, and 53 Fed. 98, in defining the objects and functions 
of a preliminary injunction, said, through Judge Jackson, that: 

"The object and purpose of a preliminary injunction is to préserve the 
existing state of things until the rights of the parties can be fairly and fully 
investigated and determined upon strictly légal proofs, and according to the 
course and principles of courts of equity. The prerequisites to the allowance 
and issuance of such injunction are that the party applying for the same 
must generally présent a clear title, or one free from reasonable doubt, and 
set forth acts done or threatened by the défendant, which will seriously or 
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irreparably Injure hîs rights under such title, unless restralned. The légal 
discrétion of the judge or court in acting upon applications for provisional 
injunctions ls largely controlled by the considération that the injury to the 
movlng party, arising from a refusai of the wrlt, ia certain and great, while 
the damage to the party complained of, by the issuance of the injunction, ls 
slight or inconsiderable." 

To the same effect are the text writers: 1 Post. Fed. Prac. § 
233; 1 High, Inj. § 7; 2 High, Inj. §§ 938, 939, 1026. 

It has therefore been the practice of this court that, when the 
appeal involves only an order or decree granting a preliminary in- 
junction, this court will not consider or détermine the merits of the 
cause, but confine itself to a considération of the question as to 
whether the circuit court has abused its discrétion in the allowance 
of the writ. Blount v. Société Anonyme, supra; Duplex Printing- 
Press Co. v. Campbell Printing-Press & Manuf'g Co., 16 0. C. A. 220, 
69 Fed. 250; Thompson v. Nelson (No. 366; decided by this court 
November 11, 1895) 18 C. C. A. 339, 71 Fed. 339. 

In the Duplex Printing-Press Co. v. Campbell Printing-Press & 
Manuf'g Co., cited above, this court said: 

"The motion for a preliminary injunction necessarily involved the exercise 
by him of a sound judiclal discrétion in granting or withholding 1t. By no 
action of his could he enable this court finally to détermine ail the questions 
between the parties to the action, because it is not wlthin the proper province 
of this court to do so on an appeal from an order granting a preliminary in- 
junction." 

Manifestly, if this court, upon an appeal from a mère preliminary 
injunction, refuse to examine and détermine the merits, and afflrm 
the order appealed from, on the ground that the discrétion of the 
circuit court had not been abused, the decree and mandate of this 
court would leave the circuit court at perfect liberty to enlarge, 
modify, or suspend its order, as the future circumstances of the 
case might justify or the ends of justice require. The point ac- 
tually decided in such a case would simply be that the prima facie 
showing upon winch the circuit court had acted was such as to 
justify this court in saying that discrétion had not been abused. 
If, therefore, upon a further showing, or upon a hearing on the 
merits, the circuit court should be of opinion that the injunction 
should be discharged or modifled or enlarged or inade perpétuai, 
there would be no departure from the point decided by the court. 
This is ail that is said or decided by the Seventh circuit court of ap- 
peal s in the case of Andrews v. Pipe Works, 10 C. C. A., 60-68, 61 
Fed. 782. 

Quite another question would arise if, on an appeal from such 
an order, this court, upon the record, should conclude, not only 
that no case was exhibited for a preliminary injunction, but also 
that the bill could not be entertained for any purpose. In such a 
situation, shall it refuse to détermine the case on the merits, and 
refuse to direct the lower court to dismiss the bill? Must it con- 
fine itself to a mère expression of opinion that the discrétion of 
the court had been erroneously exercised, and permit a fruitless 
suit to be prosecuted to a final decree, ultimately to end in dis- 
missal ? Clearly, the court ought not to idly sit, and merely advise 
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the counsel and lower court, but should, if it has jurisdiction, and 
it has before it a sufiicient record to enable it to do justice, pro- 
nounce a judgment upon the merits,' and direct the inferior court 
to do what it originally ought to hâve done. But if the decree 
awarding the injunction was one which did détermine the merits 
of the cause, upon pleadings, proofs, and exhibits, and was, there- 
fore, final as to the merits, though not final for the purpose of 
appealing under the rule of the suprême court as to what con- 
stitutes a final decree within the meaning of section 692, Rev. 
St., what, then, is the duty of this court upon an appeal from such 
a decree by virtue of the seventh section of the court of appeals 
act? Take the case at bar. The injunction decree appealed from 
was not a mère preliminary injunction, granted in the exercise of 
the discrétion of the circuit court. The case had been fully pre- 
pared by both parties. It came on regularly to be heard on the 
merits, and was so heard. The court was obliged to décide, and 
did décide — First, that the complainant's patent was valid; sec- 
ond, that, when properly construed, the sweepers made by the de- 
fendant infringed the second claim of the patent owned by com- 
plainant Company. Upon this basis, the court awarded, as it 
was bound to do, a perpétuai injunction, and ordered an account- 
ing. Under the rule of the suprême court as to an appealable final 
decree, this was not oné, although the merits had been deter- 
mined, and nothing remained to be done except to ascertain the 
damages. Forgay v. Conrad, 6 How. 204; Barnard v. Gibson, 7 
How. 656; Humiston v. Stainthrop, 2 Wall. 106; Railroad Co. 
v. Swasey, 23 Wall. 405; Bronson v. Railroad Co., 2 BlfNx, 528; 
Bostwick v. Brinkerhoff, 106 U. S. 3, 1 Sup. Ct. 15; Grant v. In- 
surance Co., 106 U. S. 429, 1 Sup. Ct. 414; Parsons v. Robinson, 122 
U. S. 112, 7 Sup. Ct. 1153; St. Louis, I. M. & S. R. Co. v. Southern 
Exp. Co., 108 U. S. 24, 2 Sup. Ct. 6; Iron Co v. Martin, 132 U. 
S. 91, 10 Sup. Ct. 32; McGourkey v. Railway Co., 146 U. S. 536, 
13 Sup. Ct. 170; Elder v. McClaskey, 17 C. C. A. 251, 70 Fed. 
557. It was, however, an interlocutory decree, awarding an in- 
junction, within the meaning of section 7 of the courts of appeals 
act, and an appeal was properly allowable. When this case came 
on to be heard hère, this court was obliged to examine the en tire 
record, and détermine the merits of the cause, just as the circuit 
court had done. The rightness or wrongness of the allowance of 
the injunction depended hère, as below, upon a détermination of 
the merits. We were compelled, from the nature of the decree 
appealed from, to hear and décide upon the validity and proper 
scope of the second claim of the Plumb patent, and from the évi- 
dence détermine whether or not the structures made by the défend- 
ant company infringed the Plumb patent as thus interpreted. The 
détermination of each of thèse questions was essential to a dé- 
cision upon the question of the alleged error in granting the in- 
junction. This was recognized by the learned counsel, who as- 
signed error in respect of the conclusions of the circuit court as 
to both matters. A review of the record upon thèse questions was 
necessarily a hearing upon the merits. The opinion filed upon the 
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original appeal may be looked to for the purpose of construing the 
decree and mandate of the court. Sanford Fork & Tool Co., Pe- 
titioner, supra. 

That shows that the conclusion reached in favor of an affirm- 
ance was based upon a considération and décision of ail the real 
and substantial merits of the controversy, save, only, the sub: 
sidiary questions pertaining to the accounting. Upon a pétition 
to rehear, we were asked to décide how far the decree of affirm- 
ance would conclude the parties. To this, as shown by the opin- 
ion upon the rehearing, we answered as follows: 

"We flnd no error In the action of the circuit court in awarding the in- 
junction, and afiirm the decree in so far as the question is involved by this 
appeal. We do not think, In the présent status of this suit, no final decree 
having yet been announced, that we are called upon to détermine the effect 
of this afflrmance should the case be agajn appealed after the account of 
profits and damages has been stated and confirmed. The mandate will sira- 
ply récite that the court finds no error In the decree awarding an Injunction." 

In this conclusion and statement, we followed Watch Co. v. 
JRobbins, 12 C. C. A. 174, 64 Fed. 384. 

It seems to us that the opinions and decrees of this, as a court 
of appellate jurisdiction, are ûnal and conclusive upon every point 
actually decided, and that it is the clear duty of the lower court 
to give effect to the decree without modification or enlargement, 
in the very terms of the decree hère rendered. They must be ei- 
ther conclusive or merely advisory; they cannot be both, or partly 
one and partly the other. The function of a court is to consider 
and décide, not to advise. There must be a gênerai rule; and a 
reasonable rule, predicated upon the very objects and purposes 
of appellate jurisdiction, is that whatever is actually decided by 
such a court is ânally settled, and is no longer open to review, re- 
consideration, or re-examination, for any purpose other than its 
due exécution. Neither would such a decree be open for reconsid- 
eration upon a second appeal to this court. If the decree of the 
lower court is in accordance with the decree and mandate of this 
court, there is nothing to appeal from. To appeal from such a 
decree would, in effect, be an appeal from our own decree. No 
appeal lies from this court to this court. Sibbald v. U. S., 12 Pet. 
488, 490; Stewart v. Salamon, 97 U. S. 361; Metcalf v. City of 
Watertown, 16 C. C. A. 37, 68 Fed. 859; Sanford Fork & Tool Co., 
Petitioner, above cited; Southard v. Eussell, 16 How. 547; Du- 
rant v. Essex Co., 101 U. S. 555; Kingsbury v. Buckner, 134 U. 
8. 650-671, 10 Sup. Ct. 638; Smelting Co. v. Billings, 150 U. S. 
31, 14 Sup. Ct. 4; Gaines v. Rugg, 148 U. S. 228, 13 Sup. Ct. 611. 

In Sibbald v. U. S., cited above, the court said: 

"Appellate power is exercised over the proceedings of inferior courts, not 
on those of the appellate court. The suprême court hâve no power to review 
their décisions, whether in a case of law or in equity. A final decree iu 
chancery is as conclusive as a judgment at law. Martin v. Hunter's Lessee, 
1 Wheat. 355; Hopkins v. Lee, C Wheat. 113, 116. Both are conclusive on 
the rights of the parties thereby adjudicated. No principle is better settled, 
or of more universal application, than that no court can reverse or annul its 
own final decrees or judgments for errors of fact or law, after the term in 



BISSELL CARPET-SWEEPER CO. V. GOSHEN SWEEPEE CO. 553 

which they hâve been rendered, unless for clérical mlstakes (Oameron v. Mc- 
Eoberts, 3 Wheat. 591; Bank v. Wistar, 3 Pet 431), or to reinstate a cause 
dismissed by mlstake (The Palmyra, 12 Wheat 10), from whlch it lollows 
that no change or modification can be ruade which may substantlally vary 
or affect it in any material thing. Bills of review, in cases in equity, and 
writs of error coram vobis, at law, are exceptions which cannot affect the 
présent motion. When the suprême court hâve executed their power in a 
cause before them, and their final deeree or judgment requires some further 
act to be done, it cannot issue an exécution, but shall send a spécial mandate 
to the court below to award it Judiciary Act, S 24 (1 Stat. 85). Whatever 
was before the court, and is disposed of , is considered as finally settled. The 
inferior court is bound by the deeree as the law of the case, and must carry 
it into exécution, according to the mandate. They cannot vary it or examine 
it for any other purpose than exécution, nor give any other or further relief; 
nor review it upon any matter decided on appeal, for error apparent; nor 
intermeddle with it further than to settle so much as has been remanded. 
Gilliland v. Caldwell 1 S. O. 194, 197; Bowyer v. Lewis, 1 Hen. & M. 557; 
Campbell v. Price, 3 Munf. 228. After a mandate no rehearing will be 
granted. It is never done in the house of lords (3 Dow, 157); and, on sub- 
séquent appeal, nothing is brought up but the proceeding subséquent to the 
mandate (Himely v. Rose, 5 Oranch, 316; Browder v. Me Arthur, 7 Wheat. 
58, 59; The Santa Maria, 10 Wheat. 443)." 

There remains the question as to whether this court exceeded 
its jurisdiction by deciding any question pertaining to the merits, 
or departed from the practice of courts of appeal when exercising 
jurisdiction by virtue of an appeal from an interlocutory deeree. 
The right of appeal from interlocutory decrees granting an injunc- 
tion was flrst conferred by the seventh section of the courts of ap- 
peals act. Very great hardships, especially in patent causes, had 
f requently resulted from the strict limitation upon the right of ap- 
peal theretofore- existing. While this section does not grant an 
appeal from ail interlocutory orders or decrees settling a right, 
yet it does extend relief in a very large class of cases, where rights 
may be very seriously affected as a conséquence of the improper al- 
lowance of an injunction. The class of interlocutory decrees to 
which this relief is now applicable has been much enlarged by the 
amendment of February, 1895, already cited. This section and the 
amendment chereof, being intended to provide a remedy for an 
evil widely recognized, are entitled to a favorable construction ad- 
vancing the right as far as consistent with the words of the statute. 
Platt v. Railroad Co., 99 IL S. 48; Heydenfeldt v. Mining Co., 93 
U. S. 638. This enlargement of the right of appeal so as to em- 
brace the class of interlocutory decrees mentioned in the statute 
was in accord with the well-known usages and practice of English 
courts of equity in granting appeals from interlocutory decrees, 
and of such chancery courts in states of the Union as had not by 
statute limited appeals to those strictly final. 

The narrowness of the rule limiting appeals to technical final 
decrees, and the contrast with the well-known English rule, was 
recognized by the suprême court in Porgay v. Conrad, 6 How. 205, 
where the court said: 

"In limiting the right of appeal to final decrees, it was obviously the ob- 
ject of the law to save the unnecessary expense and delay of repeated appeals 
in the same suit, and to hâve the whole case and every matter in controversy 
in it decided in a single appeal. In this respect the practice of the United 
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States cbançery courts différa from the English practice, for appeals to the 
house of lords may be taken from an interlocutory order of the chancellor, 
which décides a right of property in dispute. * « * And the exécution of 
the order is suspended until the décision of the appellate court. But the case 
is otherwise in the courts of the United States, where the right to appeal 
is by Iaw limited to final decrees." 

It is proper, therefore, to assume that, when congress undertook to 
enlarge the right of appeal, it did so in the full light of the history of 
appeals in equity causes, and with a full appréciation of the distinc- 
tion between interlocutory orders or decrees and anal decrees. What 
the congress meant by an interlocutory decree, granting or continuing 
an injunction, is to be ascertained by interpreting the technical terms 
used in the act according to their usual significance in courts proceed- 
ing according to the well-known principles, rules, and usages of 
courts of equity. Thus, an appeal is allowed from an interlocutory 
"order" or "decree." A preliminary order, by which no question is 
determined upon the merits, and no right established, is termed a 
"décrétai order," in distinction to an interlocutory decree by which 
something touching the merits is adjudged. Such an order was 
seldom regarded as subject to appeal. 2 Daniell, Ch. PI. & Prac. (Orig. 
Ed.) 637. The author just cited, at page 631, deflnes a decree as "a 
sentence, or order of the court, pronounced on hearing and under- 
standing ail the points in issue, and determining the right of ail the 
parties to the suit according to equity and good conscience." "It is 
either interlocutory or final. An interlocutory decree is where the 
considération of the particular question to be determined, or the f ur- 
ther considération of the cause generally, is reserved till a future 
hearing." Daniell, Ch. PI. & Prac. (4th Ed.) 986. Undér the English 
practice, a decree was not in strictness regarded as final until en- 
rolled, because until then it was liable to be altered by the court 
itself, and could not be pleaded in bar to another suit. By enrolling, 
the possibility of a rehearing was eut off, and it was in condition to 
be pleaded in bar to another suit. Id. 674 et seq. Still, the distin- 
guishing test between an interlocutory and final decree was f ound in 
the fact that if no question of fact or law affecting the merits re- 
mained undetermined, and nothing remained unfinished except the 
ministerial exécution of the decree, it was regarded as a final decree, 
and entitled as of course to enrollment. We may assume that, in 
using the language "interlocutory order or decree," congress had re- 
gard to the distinction between an interlocutory order and an inter- 
locutory decree, and intended by allowing an appeal from an inter- 
locutory order, granting or continuing an injunction, to describe those 
preliminary orders granting an injunction upon a hearing on affidavit, 
involving no détermination of the merits; being allowed, at the dis- 
crétion of the chancellor, upon a balancing of inconveniences. It is 
equally clear that, by allowing an appeal from an interlocutory de- 
cree, congress intended to allow an appeal fiom a perpétuai injunc- 
tion ordered, and allowed upon a final hearing of the merits, where 
the same decree refers the cause to a master for an accounting. 
This construction of the act has been, so far as we know, universally 
accepted by the circuit courts of the United States and by the circuit 
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courts of appeals. Richmond v. Atwood, 5 U. S. App. 151, 2 C. C. A. 
596, and 52 Ped. 10; Dudley E. Jones Co. v. Munger Improved Cotton 
Mach. Manufg Co., 2 U. S. App. 188, 1 C. 0. A. 668, and 50 Fed. 785; 
Marden v. Manufactnring Co., 15 C. C. A. 26, 67 Fed. 809; Manufac- 
turing Co. v. Griswold, 15 C. C. A. 161, 67 Fed. 1017; American 
Paper Pail & Box Co. v. National Folding-Box Co., 2 C. C. A. 165, 51 
Fed. 229; Curtis t. Wheel Co., 7 C. C. A. 493, 58 Fed. 784; Consoli- 
dated Electric Storage Co. y. Accumulator Co., 5 C. O. A. 202, 55 Fed. 
485; Blount y. Société Anonyme, etc., 6 U. S. App. 335, 3 C. C. A. 
455, and 53 Fed. 98; Watch Co. y. Robbins, 6 U. S. App. 275, 3 C. C. A. 
103, and 52 Fed. 337; Industrial & Mining Guaranty Co. y. Electric 
Supply Co., 16 U. S. App. 196, 7 C. C. A. 471, and 58 Fed. 732; Con- 
solidated Peidmont Cable Co. v. Pacific Cable Ry. Co., 7 C. C. A. 195, 
58 Fed. 226; Andrews v. Pipe Works, 10 C. C. A. 67, 61 Fed. 782. 

When the appeal is from a decree determining the merits, awarding 
a perpétuai injunction, and referring the cause to a master for the 
simple purpose of reporting damages for infringement, there can be 
no proper review or re-examination of so much of the decree as 
awards the injunction that does not include the basis upon which it 
was granted. Thus, though the "injunction is the backbone of the 
jurisdiction," as pithily obseryed by Judge Putnam in Marden v. 
Manufacturing Co., supra, yet the appeal necessarily brings up the full 
record, and places us in full possession of the entire case, so far, at 
least, as a remedy by injunction was the foundation of the jurisdiction 
below. It follows, therefore, that if the court flnds it essential to 
pass upon the merits of the case in order to détermine the propriety 
of the injunction, and in no way reserves to the lower court a right 
to review or re-examine the grounds upon which it had originally pro- 
ceeded, the décision of this court becames the law of the case. If 
that décision was an afflrmance of the decree below, that decree be- 
comes the decree of this court, and is no longer open to review, rehear- 
ing, or modification, for it has become the settled law of the case. A 
second appeal can only involve matters subséquent to the decree, for 
this court, after term passed, has no power to review, rehear, or re- 
examine its own decrees. This rule of practice and procédure is in 
accord with the usages and practice of appellate courts obtaining 
jurisdiction through appeals from decrees, interlocutory in character, 
which détermine the rights of the party appealing. Under the 
English practice in equity, appeals from interlocutory decrees hâve 
from the most remote time been sanctioned. In the very authorita- 
tive work of Mr. Daniell upon Chancery Pleading and Practice, it is 
said: ti 

"The mode of obtaining the Interposition of the house of lords In the case 
of an appeal from the chancery court ls by pétition of appeal, which may be 
preferred from an interlocutory as well as a final order; in which respect ap- 
peals from courts of equity, by pétition, differ from appeals, by writ of error, 
from the Judgments of the courts of law, which wlll only Ile when the judg- 
ment is final. The reason for this distinction is stated to be that courts of 
equity often décide the merits of a case in intermediate orders; and the per- 
mitting of an appeal, in the early stage of the proceedings, frequently saves 
the expense of further prosecuting the suit" 2 Daniell, Ch. PL & Prac. (4tli 
Ed.) 1492. 



556 FEDERAL REPORTER, Vol. .72. 

We hâve before ref erred to the very explicit récognition by Taney, 
C. J., in Forgay v. Conrad, of the différence in this respect of the 
practice in United States courts of equity. Now, it is clear that, 
under the English practice of granting appeals f rom interlocutory de- 
crees, the "backbone" of the jurisdiction of the house of lords would 
be the particular decree appealed from. Yet it was the unquestioned 
practice of the house of lords to make and direct a final disposition of 
the cause, when it had before it a full record, and the appeal was 
from an interlocutory decree granted upon a hearing upon the merits. 
If no error was found in the decree appealed from, there was a direc- 
tion that the decree be affirmed. The effect of such an affirmance 
was to adopt the decree below as its decree, which from thence was 
no longer subject to altération. If there was not a concurrence 
with the i decree appealed from, the court did not content itself with 
merely reversing it, but clearly directed the lower court as to the de- 
cree which should be entered; and, if it was so possessed of the whole 
record as to enable it to see and adjudge that the complainant had 
no equity in his suit, the court would not only direct a reversai of the 
decree appealed from, but terminate the litigation by a direction that 
the bill should be dismissed. Bouchier v. Taylor (1776) 7 Brown, Pari. 
Cas. (lst Ed.) 4M; Governors of Stephens Hospital v. Swan (1760) 5 
Brown, Pari. Cas. v (lst Ed.) 454; Ellis v. Segrave, Id. 478; White v. 
Lightbume, 2 Brown, Pari. Cas. (lst Ed.) 405; Scribblehill v. Brett, 1 
Brown, Pari. Cas. (lst Ed.) 57; M'Can v. O'Perrall, 8 Çlark & P. 30; 
Bous y. Barker, 3 Brown, Pari. Cas. (lst Ed.) 180. This practice, at 
an earjy day, was recognized as the proper procédure for the suprême 
court of ; ¥ew York upon appeal from intermediate decrees. Le Guen 
v. Gouverneur, 1 Johns. Cas. 437; Bush v. Livingston, 2 Caines, Cas. 
66; Bebee v. Bank, 1 Johns. 529;-,Dale v. Eoosevelt, 6 Johns. Ch. 257. 

In Le Guen v. Gouverneur, cited above, an elaborate opinion was 
delivered by Chancellor Kent, in which the English cases above cited 
were carefully reviewed, and the conclusion reached by tbat learned 
master of equity that "it was the settled rule of the house of lords in 
England, upon appeals, always to give such a decree as the court 
below ought to hâve given." "This," said he, "is the great and lead- 
ing maxim in their system of appellate jurisprudence, and instances 
are accordingly very fréquent in which the lords, on appeals from in- 
terlocutory orders in chancery, hâve reversed the order, and decided 
finally on the merits." He concluded by saying: 

"Possessing the authority to décide finally, I think we ought to exercise 
It In this instance. * * * Ail the proofs are before us. * * * The cause is 
as ripe hère as it was in the court below for ultimate 'décision; and, if we are 
persuaded in our mlnds that the facts before us can never support the alléga- 
tion of fraud, we ought to say so, and put an end to the contention." 

A like practice prevails in New Jersey. Newark & N. Y. R. Co. v. 
Newark, 23 N. J. Eq. 515-517. 

Under the Tennessee statute, appeals will lie at the discrétion 
of the chancellor from an interlocutory decree settling the rights 
of the parties or overruling a demurrer. Mill. & V. Code Tenn. 
g 3874; Mathis v. Meek, 1 Heisk. 534. It has been the settled 
practice of the suprême court of Tennessee, on appeals from such 
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interlocutory decrees, to render such decree as the chancellor 
should hâve rendered, and to finally dispose of every matter fairly 
exhibited by the record before it. Graham v. Merrill, 5 Cold. 631; 
Mathis v. Meek, 1 Heisk. 534. A like rule seems to prevail in 
Kentucky (Shinkle v. Covington, 83 Ky. 420); and in Minnesota 
(Maxwell v. Schwartz, 57 N. W. 141; Schleuder v. Oorey, 30 Minn.501, 
16 N. W. 401); and in Michigan (Eyerson v. Eldred, 18 Mich. 12, 
492; Perrin v. Lepper, 72 Mich. 541, 40 N. W. 859). 

A différence of opinion has been exhibited in the différent cir- 
cuit courts of appeals. 

In the First circuit court of appeals the question as to author- 
ity and proper practice has been very ably and elaborately con- 
sidered, and decided in accordance with the opinion we hâve inti- 
mated. Richmond v. Atwood, 5 U. S. App. 151, 2 C. C. A. 596, 
52 Fed. 10; Marden v. Manufacturing Co., 15 C. C. A. 26, 67 Fed. 
809. 

In the Second circuit the question seems to hâve received no 
conclusive considération. 

In Construction Co. v. Young, 8C.C. A. 231, 59 Fed. 721, Judge 
Wallace, for the court, said: 

"The language of the section permits a review of the order or decree grant- 
ing or continuing an injunction so far as may be necessary to do justice In 
the particular case. Whenever the injunction ls the main relief granted, the 
whole case is necessarfly presented for review. When it is a substantial 
part of the relief granted, it may be necessary to consider the whole case 
on appeal. But when, as in the présent case, it is incidental and subsidiary 
merely to other relief, an appeal only brings up for détermination the ques- 
tion whether, conceding the other relief to hâve been proper, the injunction 
was a necessary or proper auxiliary remedy." 

In Manufacturing Co. v. Griswold, 15 C. C. A. 161-165, 67 Fed. 
1017, the appeal was from an interlocutory decree sustaining one 
claim of the patent involved, finding infringement, awarding an in- 
junction, and decreeing an accounting. The decree was reversed, 
and the cause remanded, "with instructions to decree in conf orm- 
ity with this opinion.?' But in U. S. Electric Lighting Co. v. Edison 
Electric Light Co., 11 U. S. App. 600, 8 C. C. A. 200, and 59 Fed. 
501, the court seems to hâve regarded its decrees affirming a de- 
cree awarding an interlocutory injunction, and ordering an ac- 
count, as not depriving "the circuit court of power to suspend tem- 
porarily its injunction upon sufficient cause shown, after proper 
notice, whenever the ends of justice call for the exercise of the 
power." The American Paper-Pail & Box Co, v. National Folding- 
Box Co., 1 U. S. App. 283, 2 C. C. A. 165, and 51 Fed. 229, and 
Curtis v. Wheel Co., 20 U. S. App. 146, 7 C. C. A. 493, and 58 Fed. 
784, were both appeals from preliminary injunctions, and do not 
necessarily présent the question now under considération, although 
in the latter case the court did consider the merits of the case, and 
upon the merits reversed the decree. 

In the Third circuit the rule laid down in Richmond v. Atwood, 
supra, seems to be followed, though the principle is not discussed. 
In Union Switch & Signal Co. v. Johnson Railroad Signal Co., 17 
U. S. App. 609-620, 10 C. C. A. 176, and 61 Fed. 940, an inter- 
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locutory decree was reversed, with directions to remand and dis- 
miss the bill. Consolidated Electric Storage Co. v. Acctimulator 
Co., 3 U. S. App. 579, 5 C. C. A. 202, and 55 Fed. 485, was an ap- 
peal from a preliminary injunction. 

Thé practice of the Fourth circuit, as indicated by the case of 
Green v. Mills, 16 C. 0. A. 516, 69 Fed. 852, is in full accord with 
the construction we hâve placed upon the seventh section. The 
opinion in that case was by Fuller, 0. J. The appeal was from a 
decree granting a preliminary injunction. The court, upon an 
elaborate opinion, reached the conclusion that the case made by 
the bill was not one of équitable cognizance. The opinion con- 
cludes as follows: 

"This being so, we are clearly of opinion that no ground of équitable cogni- 
zance exista; and, although the appeal is from interlocutory orders, yet, as 
we entertain no doubt that snch a bill cannot be maintained, we are con- 
strained in reversing thèse orders to remand the cause, with a direction to 
dismiss the bill." 

Jones Co. v. Munger Improved Cotton Mach. Manuf g Co., from 
the Fifth circuit, reported in 2 U. S. App. 188-204, 1 C. C. A. 668, 
and 50 Fed. 785, was a case in which the court assumed jurisdic- 
tion to détermine the merits of the case, and did dispose of the 
case on its merits. Upon a r"ehearing, it based its authority to 
consider and détermine the merits both on the rule of Richmond 
v. Atwood, supra, and upon the ground that objection to juris- 
diction had been waived. The mandate, however, was corrected 
so as to direct the lower court only to discharge the injunction 
granted, although the court had decided that complainant's bill 
could not be maintained. 

In the Seventh circuit the practice sèems unsettled. Electric 
Manuf 'g Co. v. Edison Electric Light Co., 18 U. S. App. 637, 10 
C. C. A. 106, and 61 Fed. 834, and Andrews v. Pipe Works, 10 C. 
C. A. 60-67, 61 Fed. 782, were both cases of appeal from pre- 
liminary injonctions. In the last case cited, the court followed 
and applied the décision of U. S. Electric Lighting Co. v. Edison 
Electric Light Co., supra. As this application was only to an 
affirmance of a preliminary injunction, it ought not to be regarded 
as a concurrence in the rule of the Second circuit, where the ap- 
peal was from an injunction granted upon a détermination of 
the full merits of the case. 

In the Ninth circuit the rule of Richmond v. Atwood, supra, was 
adopted, and an affirmance of an interlocutory decree held to be 
final. Consolidated Peidmont Cable Co. v. PariAc Cable Ry. Co., 
15 U. S. App. 216, 7 C. C. A. 195, and 58 Fed. 226. 

In this circuit the case of Watch Co. v. Robbins, 6 U. S. App. 
275, 3 C. C. A. 103, and 52 Fed. 337, is in conflict with the weight 
of authority in courts of co-ordinâte jurisdiction, and is not in 
accord with the views now entertained by this court. So much of 
the opinion as deals with the question of the enlargement of ju- 
risdiction by consent is eminently sound, and meets our unqualified 
approval. So far, however, as the opinion proceeded upon the 
theory that this court, although it might be obliged to consider the 
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entire merits of the case, could not authoritatively décide or dé- 
termine any question pertaining to the, merits, and should limit its 
decree to a mère ruling as to whether the injunction should be 
retained or dissolved, it does not meet the approval of the court. In 
overruling that case, a majority of the court who then constituted 
the court now concur, being a majority of the présent court. When 
that case came on to be again heard, this court found itself in 
possession of a full record, and compelled to examine the entire 
merits of the cause, inasmuch as the injunction appealed from had 
been granted only after a full détermination of the merits upon 
ail the évidence. This court then said: 

"The point was mooted whether we should examine the record as upon an 
appeal from a final decree, or only examine the question whether the court 
below had exercised proper discrétion in the issuing of an interloeutory in- 
junction. It was decided that we eould not hear and finally détermine the 
merits of the controversy as to the validity of the patent and its infringement 
Watch Co. v. Robbins, 6 U. S. App., 275, 3 C. O. A. 103, and 52 Fed., 337. In 
looking into the record, however, to détermine whether the discrétion of the 
circuit court was properly exercised, we hâve found ourselves obligea to con- 
sider the validity of the patent, and its infringement, with the conclusion 
above stated. As the patent is valid, and it was infringed by the défendants, 
the court necessarily exercised proper discrétion in granting the injunction 
appealed from, and its decree is affirmed." Watch Co. v. Kobbins, 22 U. S. 
App. 601, 634, 12 C. C. A. 174, and 64 Fed. 384. 

It has been suggested that inasmuch as an appeal under sec- 
tion 7 does not, unless specially ordered, operate as a stay of the 
proceedings, this dififerentiates the proper practice under this act 
from that observed by appellate courts under appeals which ipso 
facto suspend further steps under the decree appealed from. The 
fact that the appeal does not suspend proceedings under the decree 
appealed from, except at the discrétion of the court allowing the 
appeal (In re Haberman Manuf g Co., 147 U. S. 525, 13 Sup. Ct 
527), is not at ail peculiar. The provision on that subject is pre- 
cisely the rule of the house of lords in force since 1807. The his- 
tory of the practice in this respect is given very fully by Chancellor 
Walworth in Hart v. Mayor of Albany, 3 Paige, 381. From 
that case it appears that prior to 1772 an appeal from an inter- 
locutory decree was held to suspend ail further proceedings in the 
whole suit pending the appeal. But in that year the case of Pom- 
fret v. Smith, 4 Brown, Pari. Cas. 700, was decided by Lord Apsley, 
who decided that his jurisdiction was suspended only as to the 
matter appealed from. This was the state of the law when thèse 
states separated from the mother country, and the rule stated by 
Lord Apsley, in the case cited above, was adopted by the courts of 
New York. Green v. Winter, 1 Johns. Ch. 77; Messonier v. Kau- 
man, 3 Johns. Ch. 66. The jurisdiction of the lords as a court of 
appeals being finally established and acknowledged, they saw the 
necessity to prevent the delays and injustice incident to such a stay 
of proceedings without bond, and adopted in 1807 a rule that the 
proceedings in the lower court upon such an appeal should not be 
stayed, but that it should be within the discrétion of the chancellor 
to stay the proceedings or not, according to the circumstances. 
Burke v. Brown, 15 Ves. 184; Hovey v. McDonaldy 109 U. S. 150- 
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160, 3 Sup. Ct 136; In re Haberman Manufg Co., cited above. 
The fact that section 7 has been so carefully framed upon the Unes 
of the raie and practice of the house of lords with respect to such 
appeals strengthens the view we hâve taken with respect to the 
meaning of the statute, and as to the proper authority and prac- 
tice of this court thereunder. 

The conclusion we hâve reached is in the Une of the relief in- 
tended by congress to be afforded suitors whose rights are affected 
by temporary submission to an inconclusive decree. The right to 
appeal at that stage of the cause is optional. If one affected by the 
action of the court in allowing, dissolving, or continuing an in- 
junction see fit, he may await a final decree, and then appeal. 
But, if he elects to appeal with the resuit that another incon- 
clusive decree is rendered, his last estate is no better than his first, 
for he must proceed with the cause, and submit until he can again 
appeal. The statutory purpose was to save the litigants from be- 
ing obligea to submit to the injury incident to an inconclusive 
decree, and to ail the expense of an accounting. But if, after an 
appeal, resulting in an inconclusive affirmance, he must still pro- 
ceed with an accounting, which, after ail, may prove unnecessary, 
the statute will hâve amounted to little. The doctrine of res ad- 
judicata rests upon the maxim that there should be an end to liti- 
gation. No doctrine rests upon sounder principles of public pol- 
icy, or is more entitled to a wide application. If, under an ap- 
peal from a decree awarding an injunction, this court obtains such 
a record as to enable it, with justice to the parties to the appeal, to 
hear and consider the merits of the cause, it would be most anom- 
alous if we hâve not the power to décide. The judicial func- 
tion of considering involves the function of determining. The dé- 
cision of an appellate court is final, and no second appeal is main- 
tainable, except as to matters reserved, or proceedings subséquent 
to the first appeal. 

Thèse considérations lead us to the conclusion that inasmuch as 
it was decided upon the former appeal that the patent of the com- 
plainant was valid, and that the défendant had infringed it, and 
a perpétuai injunction had been properly awarded, there was no 
power in the circuit court to dissolve, modify, or suspend the in- 
junction. There was no room for the exercise of judicial discré- 
tion. The complainant Was entitled to the remedy by injunction 
which had been accorded him, and that relief had been affirmed by 
this court. The theory that the* supersedeas allowed when the ap- 
peal was granted operated as a license to make and sell has no- 
sound foundation. It did nothing more or less than to suspend 
the injunction pending the decree. There is therëfore nothing in 
the suggestion that, in justice, the défendant should be allowed to 
complète what it had begun, under license of the court. The con- 
ditions of the bond afford no room for the idea of a license. The 
condition was a proper one, as a mère measure of damages in case 
the appellant failed to successfully prosecute its appeal. 

The decree dissolving the injunction will be reversed, and the 
cause remanded, with directions to take such other and further 
proceedings as are not inconsistent with this opinion. 
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POOLBY v. LUCO et aL 

(Circuit Court, S. D. California. February 24, 1896.) 

No. 657. 

1. Circuit Courts— Jubisdiction— Suits between Aliens. 

The circuit courts of the United States hâve no jurisdiction of suits be- 
tween aliens. 

2. Same— Consul as Pakty. 

The fact that a consul of a foreign nation is a party to a suit does not 
give the circuit court of the United States jurisdiction thereof. 
8. Same— Location of Subject-Matteb. 

The fact that a suit relates to land lying within the district does not 
give jurisdiction thereof to the circuit court of the United States, when 
it would not otherwise exist. 

Allen & Flint, for complainant. 
Willoughby Cole, for défendant Luco. 

WELLBORN, District Judge. One of the défendants, Juan M. 
Luco, pleads to the jurisdiction of the court, and the question now 
to be determined is as to the sufflciency of this plea. The suit is 
brought by the complainant, a subject of Great Britain, against said 
Luco and various other parties, alleged to be citizens of the United 
States, to foreclose a mortgage executed by said Luco and others of 
the défendants, on certain real estate, situated in the county of San 
Diego, in the Southern district of California. Said Luco dénies that 
he is a citizen of the United States, and allèges that he is a citizen of 
Chile, and the duly-appointed and recognized consul gênerai of Chile 
for the United States, residing in the city of San Francisco, state of 
California. 

Jurisdiction, if it exists at ail, must rest upon one or more of the 
following grounds: First, diverse citizenship of the parties; second, 
consular status of défendant Luco; third, location in this district of 
the res, — the mortgaged property. Thèse grounds I will examine in 
the order of their statement 

1. The question whether or not a circuit court has jurisdiction of a 
case, on the ground that both parties are aliens, has been authori- 
tatively and often decided in the négative. Montalet v. Murray, 4 
Cranch, 46; Hodgson v. Bowerbank, 5 Cranch, 304; Prentiss v. Bren- 
nan, Fed. Cas. No. 11,385; Jackson v. Twentyman, 2 Pet. 136; Râteau 
v. Bernard, Fed. Cas. No. 11,579; Hinckley v. Byrne, 1 Deady, 224, 
Fed. Cas. No. 6,510. 

In this last case, Deady, J., used the following language: 

"It has long since been settled that an action between aliens only cannot be 
maintained in the circuit court; that the language of the judiciary act givlng 
jurisdiction where 'an alien is a party' must be restrained within the terms of 
the constitution, which only 'extends the judicial power' to an action between 
an alien and a citizen of a state of the United States. When both plaintiff 
and défendant are aliens, the judicial power of the United States does not ex- 
tend to the case." 

The controversy in the case at bar being between aliens, there is 
not such diverse citizenship as brings the case within the fédéral 
jurisdiction. 

v.72F.no.5 — 36 
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2. Has the court jurisdiction because of the consular status of the 
défendant? In his opening brief, plaintiff contends that "the circuit 
court of the United States has jurisdiction, concurrent with the dis- 
trict court, in cases affecting consuls"; citing Bors v. Preston, 111 
U. S. 252, 4 Sup. Ct. 407. I hâve examined the case cited caref ully, and, 
so far from supporting, it seems to me antagonistic to complainant's 
contention. In that case the plaintiff was a citizen of New York, 
and the défendant consul, at the port of New York, for the kingdom of 
Norway and Sweden; but the latter's citizenship did not afflrmatively 
appear, either in the pleadings or elsewhere in the record. The rul- 
ing of the court was to the effect that, inasmuch as the complainant 
was a citizen of New York, jurisdiction must dépend upon the alien- 
age of the défendant; and, further, that such alienage could not be 
inferred from the fact that the défendant held and exercised the office 
of consul of a foreign government, and, therefore, that the record 
"did not présent a case which the circuit court had authority to 
détermine." Since the consular character of the défendant was one 
of the prominent facts in the case, the décision necessarily holds that 
the fact of a défendant being a consul of a foreign government does 
not confer jurisdiction upon the circuit court. The opinion, how- 
ever, déclares that, where there is a controversy between a citizen and 
an alien, jurisdiction is not defeated by the fact that the alien hap- 
pens to be the counsel of a foreign government. 

The other case cited by plaintiff (Valarino v. Thompson, 7 N. Y. 576) 
seems to me to be also strongly against his contention. While the 
points there decided were: "A consul of a foreign government, re- 
siding in the United States, is not liable to be sued in the state courts. 
* * » rpjj e f ac ^ ifant the consul is impleaded with a citizen upon a 
joint contract will not give jurisdiction to the state courts," — y et the 
décision was based upon the ground that the district court of the 
United States had jurisdiction of the cause, exclusive of the state 
courts. Nowhere in the opinion is there even an intimation of juris- 
diction in the circuit court. 

In Lorway v. Lousada, 1 Lowell, 77, Fed. Cas. No. 8,517, also cited 
by plaintiff, the action was pending in the district court, and the 
décision was simply to the effect that that court, not the circuit court, 
had jurisdiction. The flrst paragraph of the syllabus is as f ollows : 

"The district court has jurisdiction of a suit brought by an alien against the 
consul of his nation, residing within the district, to recover the amourit of 
officiai fées improperly exacted." 

The Havana, 1 Sprague, 402, Fed. Cas. No. 6,226, another of plain- 
tiff s citations, was a case also in the district court, and in admiralty. 
The discretionary power to hear and détermine a cause, there asserted, 
rests upon a rule of law peculiar to admiralty, and conflned to the dis- 
trict court 

In Lorway v. Lousada, supra, the rule is expressed thus: 

"Courts of admiralty, it is true, exercise a considérable latitude of discré- 
tion in entertaining suits between Etrangers ; and they are guided to some es- 
tent in the partleular case by the nature of the controversy, whether it in- 
volves a question of gênerai law or only the local law of the foreign couptry. 
This distinction, perhaps, arose out of the great diffldence with which courts 
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of admiralty In England were formerly accustomed to approach questions of 
local law, whether domestie or foreign. However this may be, It is now the 
better opinion, in this conntry at least, that where circumstances make it 
either necessary or highly convenient that the jurisdiction should be retained, 
as, for instance, when the voyage of a foreign vessel is broken up hère, a court 
of admiralty will take the case, whether the law which it will be bound to ad- 
minister happen to be local or gênerai. In short, the question is one of dis- 
crétion in the exercise of an admitted power, and not of the power itself . See, 
per Taney, C. J., Taylor v. Carryll, 20 How. 611; The Havana, 1 Sprague, 402, 
Fed. Cas. No. 6,226; The Wilhelm Frederick, 1 Hagg. Adm. 138; Patch v. 
Marshall, 1 Curt. 452, Fed. Cas. No. 10,793; The Jérusalem, 2 Gall. 191, Fed. 
Cas. No. 7,293; notes to 2 Pars. Mar. Law, bk. 3, c. 3. And the remark of Mr. 
Justice Curtis in Patch v. Marshall, 1 Curt. 455, Fed. Cas. No. 10,793, is to be 
understood, I hâve no doubt, in référence to a court of admiralty and its juris- 
diction, which alone was involved in that case." 

No case has been brought to my attention where it has been 
held, or even intimated, that the consular character of a party 
to the controversy gives jurisdiction to the circuit court. Nor 
do I believe that such a précèdent can be found. There is no 
statutory provision conferring upon the circuit court jurisdiction 
on the ground indicated, while the jurisdiction seems to be granted, 
in terms, to the district courts. Eev. St. U. S. § 563, subd. 18. 

In Bors v. Preston, supra, the suprême court, at page 263, 111 
U. S., and page 407, 4 Sup. Ct, says: 

"But as this court and the district courts are the only courts of the Union 
which, under the constitution or the existing statues, are invested with juris- 
diction, without référence to the citizenship of the parties, of suits against 
consuls, or in which consuls are parties, and since the circuit court was with- 
out jurisdiction, unless the défendant is an alien or a citizen of some state 
other than New York, it remains to consider whether the record shows him to 
be either such citizen or an alien." 

See, also, Lorway v. Lousada, supra. 

Whether the state courts hâve concurrent jurisdiction with the 
district courts in suits against consuls since the repeal of para- 
graph 8 of section 711 of the Revised Statutes has not been def- 
initely adjudicated. Froment v. Duclos, 30 Fed. 385. Plaintiff, 
in his concluding brief, suggests that although the suprême court, 
in Bors v. Preston, has declared that subdivision 8 of section 711 
of the Revised Statutes is repealed, "yet we find it to-day in the 
second édition of the Revised Statutes," etc. While it is true 
that the subdivision of the section in question is still found in 
the second édition of the Revised Statutes, yet it is printed in 
italics, thus denoting that the subdivision is repealed. See préface 
to second édition of the Revised Statutes. However, it is not nec- 
essary, in this case, to décide either upon the jurisdiction of the 
state courts or the fédéral district courts. Whatever may be the 
law with référence to thèse courts, I am clearly of opinion that 
the circuit court has not jurisdiction of a case because of the con- 
sular character of the défendant. 

3. The remaining question is: Does the situation, in this dis- 
trict, of the mortgaged property, give jurisdiction to the circuit 
court? To my mind, clearly not. Mossman v. Higginson, 4 Dali. 
11. In that case the suit was brought to foreclose a mortgage. 
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Complainant was a subject of Great Britain. The record did not 
disclose the citizenship of the défendants. The jurisdiction of 
the court was objected to, because of this latter fact. Complain- 
ant below urged that, since the suit was to foreclose a mortgage, 
the mère alienage of one of the parties was sufficient. To this 
it was replied by the défendants: 

"The judiciary act was only intended to carry the constitution into effect, 
and cannot amplify or alter its provisions. The constitution nowhere gives 
jurisdiction (nor has any judge ever countenanced the idea) in suits between 
alien and alien. It is not an exception to the rule that the bill in equity is in 
the nature of a proceeding in rem, for there cannot be a foreclosure of the 
equity of rédemption without a personal suit." 

The second paragraph of the syllabus of the court is as follows: 

"In proceedings in a fédéral court in equity to foreclose, it is as necessary 
to describe the parties as in any other suit" 

The opinion of the court was brief, and as follows: 

"The décisions on this subject govern the présent case; and the eleventh 
section of the judiciary act can and must receive a construction, consistent 
with the constitution. It says, it is true, in gênerai tenus, that the circuit 
court shall hâve cognizance of suits 'where an alien is a party'; but as the 
législative power of conferring a jurisdiction on the fédéral courts is, in this 
respect, conflned to suits between citizens and foreigners, we must so expound 
the terms of the law as to meet the case 'where, indeed, an alien is one party,' 
but a citizen is the other. Neither the constitution nor the act of congress 
regards, on this point, the subject of the suit, but the parties. A description 
o£ the parties is therefore indispensable to the exercise of jurisdiction." 

It will be observed that the judiciary act of 1789, as stated by 
the court in the opinion last quoted, provided "that the circuit 
court shall hâve cognizance of suits 'where an alien is a party'"; 
yet, under that provision, the court, in view of the constitutional 
provision limiting jurisdiction to suits between citizens and for- 
eigners, held that jurisdiction did not exist, except "where, in- 
deed, an alien is one party, but a citizen is the other." The ex- 
pression found in the judiciary act of 1789, "where an alien is a 
party," is omitted from the judiciary acts of 1875, 1887, and 1888, 
and the cases covered by said expression, as judicially construed, 
provided for in the words "or a controvèrsy between citizens of a 
state and foreign states, citizens, or subjects." Section 8 of the 
judiciary act of March 3, 1875, referred to in complainant's brief, 
and above cited, entitled "An act to détermine the jurisdiction ôf 
the circuit courts of the United States, and to regulate the re- 
moval of cases from state courts, and for other purposes," pro- 
viding for service upon absent défendants in suits to enforce liens, 
etc., does not purport to confer jurisdiction where it would not 
otherwise exist, but simply prescribes certain procédure in cases 
where jurisdiction does exist; or, more specifically, where a suit 
is within the jurisdiction of the court, and the object of the suit 
is to enforce a lien, etc., and some of ; the défendants are absent 
from the district within which the suit is brought, then the sec- 
tion is applicable, and simply provides a mode of service on such 
défendants. 
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The case of Wheelwright v. Transportation Co., 50 Fed. 709, 
cited by complainant, does not conflict with this construction of 
said act, because in that case, which was brought in Louisiana, 
there was diverse citizenship, the plaintiff being a citizen of the 
state'' of New York, and the défendant a citizen of the state of 
New Jersey. While it is true the opinion speaks of said sec- 
tion 8 as conferring jurisdiction, yet it must be remembered that. 
the question of jurisdiction, accurately speaking, was not before 
the court, because, admittedly, there was such diverse citizenship 
as gave jurisdiction. The real question was whether or not, ad- 
mitting the parties to be citizens of différent states, the défend- 
ant could be sued in a district other than that of his own or 
plaintiff's résidence. This was a question, not of jurisdiction, but 
simply involving a matter of personal privilège of the défendant. 

I am of opinion that the plea of défendant Luco is sufficient in 
law, and the same will be allowed. 



SHERRY v. OCEANIC STEAM NAV. CO., Limited. 
(Circuit Court, S. D. New York. November 1, 1895.) 

1, Pkacticb— Attoiwey's Lien. 

An attorney has no lien, at common law, on his client's cause of action. 

2. Same — Following State Laws. 

The fédéral courts are not required, by Rev. St. § 914, providing that the 
fédéral practice, etc., shall be conformed as near as may be to that of the 
state, to adopt every subordinate provision of a state code of procédure; 
t and a state statute, giving to an attorney a lien for his compensation upon 
his client's cause of action, will not be adopted or followed in a fédéral 
court, so far as it is construed to require the court to go on and try a 
cause, for the attorney's benefit, after the défendant has settled the plain- 
tiff's claim, and paid him, in ignorance, and without notice of an agree- 
ment between the plaintiff and his attorney for compensation to the latter 
out of the proceeds of the suit 

This was an action by William Sherry against the Oceanic Steam 
Navigation Company, Limited, to recover damages for a personal 
injury. The plaintiff had agreed in writing to pay his attorney 
one-half of any money realized by judgment, settlement, or other- 
wise, stipulating that the agreement should be a lien on any such 
money. After the commencement of the action it was settled be- 
tween the parties, without the knowledge of the attorneys on 
either side, by the payment of $100 by the défendant to the plain- 
tiff. When the case appeared upon the calendar for trial, the dé- 
fendante attorneys moved to strike it from the calendar as set- 
tled. Décision upon the motion was reserved, and the plaintiff's 
attorney thereupon secured an order upon the défendant to show 
cause why he should not be allowed to prosecute the action for his 
own benefit. In his afHdavit the plaintiff's attorney alleged, upon 
information and belief, that the défendant knew of his contingent 
interest in the recovery, but this was positively denied by the 
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defendant's agent and attorneys. The New York Code of Civil 
Procédure, as amended in 1879, provides as follows: 

Section 66. The compensation of an attorney or counsellor for his services, 
is governed by agreement, express or implied, which 1s not restrained by law. 
From the commencement of an action or the service of an answer containing 
a countérclaim, the attorney who appears for a party has a lien upon his 
elient's cause of action or countérclaim, which attaches to a verdict, report, 
décision, or judgment in his client's favor and the proceeds thereof in whoso- 
ever hands they may corne; and cannot be affected by any settlement be- 
tween the parties before or after judgment 

Herman H. Shook, for plaintiff. 
Foster & Thomson, for défendant 

LACOMBE, Circuit Judge. Plaintiff's attorney had no lien at 
common law on the cause of action. Randall v. Van Wagenen, 
115 N. Y. 527, 22 N. E. 361; Swanston v. Mining Co., 13 Fed. 215. 
His sole reliance is on the amendment passed in 1879 to section 
66 of the Code of Civil Procédure, an act which relates to state 
courts, officers of justice, and civil proceedings. Section 914 of the 
United States Eevised Statutes does not operate to import this 
act in its entirety into the fédéral System of jurisprudence. It 
simply undertakes to conform the fédéral practice, pleadings, and 
forms and modes of proceeding in civil causes to the state model, 
only "as near as may be," not as near as may be possible, nor as 
near as may be practi cable. It remains still with the judges of 
the fédéral courts to construe, and in a proper case reject, any sub- 
ordinate provision in such state statute as would unwisely incum- 
ber the administration ôf the law, or tend to defeat the ends of 
justice in their tribunals. Railroad Co. v. Horst, 93 U. S. 300. 
Without expressing any opinion generally as to the character of 
such législation as flnds expression in the amendment referred 
to, it is sufficient to say that any such construction of it as would 
require this court to go on and try a cause after the défendant had 
adjusted the plaintiff's claim to plaintiff's satisfaction, and paid 
him the same, in ignorance, and with no notice of any agreement 
between plaintiff and his attorney, would unwisely incumber the 
administration of the law. Whatever rights the state statute may 
give the attorney against his client or his adversary he may pros- 
ecute in the state court, but such statute cannot operate to con- 
strain this court to incumber its calendar with a case ail contro- 
versy in which has been finally settled between the parties. 



SOBRIO v. MANHATTAN LIFE INS. CO. 

(Circuit Court, S. D. California. February 24, 1896.) 

No. C65. 

Service of Process— Managing Agent— California Statute. 

The statute of California relative to service of process (Code Civ. Proc. 
§ 411, subd. 2) provides that service upon a foreign corporation "doing 
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business and having a managing or business agent, cashier, or secretary 
within the state" shall be made by delivering a copy of the process to 
such agent, cashier, or secretary. The marshal made return upon a 
subpœna that ne had served it upon "H., agent for" a foreign corporation, 
défendant. An uncontroverted affidavit, presented upon a motion to quash 
the service, stated that one L. was the managing agent o£ the défendant 
in the state. Held, that the service was bad. 

Joseph. M. Kinley, for complainant. 
Finlayson & Finlayson, for défendant, 

WELLBORN, District Judge. This is a motion to quash and 
set aside service of subpœna on the ground that the writ was not 
served upon the managing or business agent, cashier, or secretary 
of the défendant. Défendant is a corporation formed under the 
laws of the state of New York, and doing business in the state of 
California. The law of the latter state regulating the service of 
process upon foreign corporations is as follows: 

"Sec. 411. The summons must be served by delivering a copy thereof as fol- 
lows: * * * 2. If the suit is against a foreign corporation, or a nonresident 
joint stock company or association, doing business and having a managing or 
business agent, cashier, or secretary, within this state: to such agent, cashier, 
or secretary." Code Civ. Proc. Cal. § 411, subd. 2. 

The return of the marshal on the subpœna states that he served 
the same upon "L. A. Hitchcock, agent for the Manhattan Life In- 
surance Company at Los Angeles, California." It appears from 
an affidavit offered by défendant in support of its motion, and 
made by one John Landers, and which is uncontroverted, that 
said Landers is the managing agent, or, as he styles himself in 
the affidavit, "the résident manager," of the défendant in California, 
with his office in the city and county of San Francisco; and, fur- 
ther, that said Hitchcock is not, and never has been, the managing 
or business agent of défendant. Upon thèse facts, and under the 
law above quoted, I am of opinion that the subpœna has not been 
legally served, and an order will be accordingly entered, allow- 
ing defendant's motion, and quashing and setting aside the service 
evidenced by the above-mentioned return of the marshal. 



RITTER v. MUTUAL LIFE INS. CO. OP NEW ÏORK. 

(Circuit Court of Appeals, Third Circuit. March 9, 1896.) 

No. 2. 

Appeal from Circuit Court of Appeals to Suprême Court. 

After the affirmance by the circuit court of appeals of a judgment for 
défendant, and the going down of the mandate, the plaintiffi in error 
filed a pétition in that court, stating that he desired to take an appeal to 
the suprême court of the United States, and praying that "the said man- 
date be recalled, and that the said record be directed to be returned to 
this court," and for "such further order as may be necessary to enable 
him to perfect his appeal." Held, that the recall of the mandate was un- 
necessary to the taking of an appeal, and that as the transcript of the 
record is never remitted to the court below, but remains in the appellate 
court, the prayer of the pétition must be denied. 
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In Errôr to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

This was an action by A. Howard Ritter, executor of the last will 
of William M. Runk, deceased, against the Mutual Life Insurance 
Company of New York, to recover upon policies of life insurance. 
There were a verdict and judgment for défendant (69 Fed. 505); and 
on appeal to this court the judgment was affirmed (17 C. C. A. 537, 
70 Fed. 954). After the going down of the mandate, the plaintiff in 
error flled the f ollowing pétition in this court : 

The pétition of A. Howard Ritter respectfully représente: That ne is the 
plaintiff in the above cause, which is an appeal fron the judgment entered 
on the 2d day of December, 1895, In favor of the défendant, to wit, Mutual 
Life Insurance Company of New York, affirming the judgment of the court 
below. That on the 8th day of January, 1896, a mandate was duly issued 
from this court certifying that the judgment of the said court below was 
affirmed, which said mandate has been flled in the court below. That the 
effect of said judgment in this court was to deny the right of your petitioner 
to recover certain moneys; and that, since said judgment was entered, no 
change in the relations, situation, or condition of either of the parties has been 
made or occurred, but they are now preclsely as at the time said judgment 
was rendered. That your petitioner dosires an appeal from the judgment of 
this court to the suprême court of the United States. He therefore prays that 
the said mandate be recalled, and that the said record be directed to be re- 
turned to this court, and that such other and further order be made herein 
as may be necessary to enable your petitioner to take and perfect bis said 
appeal. And your petitioner will ever pray, etc. A. Howard Ritter, Exr. 

George Tucker Bispham, for the motion. 
C. P. Sherman, contra. 

Before ACHESON, Circuit Judge, and WALES and GREEN, Dis- 
trict Judges. 

PER CURIAM. The prayer of this pétition must be refused. We 
do not see that the plaintiff needs the recall of onr mandate in order 
to make his proposed application to the suprême court. The trans- 
cript of the record is never remitted to the court below, but remains 
in this court. That is the case hère. The prayer of the pétition is 
denied. 



WIOHITA NAT. BANK OF WIOHITA et al v. SMITH. 

(Circuit Court of Appeals, Eighth Circuit. January 7, 1896.) 

No. 687. 

1. Removal of Causes — Diverse Citizenship. 

A suit brought in a state court can be removed to a fédéral court on the 
ground of diverse citizenship only when the défendant is a nonresident of 
the state in which it is brought Thurber v. Miller, 14 C. C. A. 432, 67 
Fed. 371, followed. 

2. Same— National Bank. 

A national bank cannot remove a suit upon the ground that it is a féd- 
éral corporation. 

8. Same— Fédéral Question— Complaint. 

A cause cqnnot be removed upon the ground that it involves a fédéral 
question unless that fact appears from the plaintiff's complaint 
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In Error to the Circuit Court of the United States for the District 
of Kansas. 

This action was brought in the district court of Sedgwick county, Kan., 
by Sylvester Smith, the défendant in error, against the Wichita National 
Bank, a banking association established under the laws of the United 
States, located at Wichita, in the state of Kansas, for the recovery of $5,000 
damages for the alleged wrongful conversion of a mortgage coupon bond 
by the bank. The bank was duly served with a summons in the action on 
the 15th day of March, 1893, and flled its answer on the llth day of April, 
1894. On the 13th day of August, 1894, the bank became insolvent, and on 
the 5th day of September, 1894, W. N. Bwing was duly appointed reeeiver 
thereof by the eomptroller of the currency. On Deeember, 12, 1894, Bwing, 
as reeeiver of the bank, flled a motion in the state court to be made a de- 
fendant in the action, which motion was sustained, and thereupon, on the 
same day, the reeeiver flled a pétition to remove the case into the circuit 
court. The pétition for removal states that the plaintiff, Smith, is a citizen 
of Connectieut, and that the bank was a citizen of Kansas up to the time 
it passed into the hands of the reeeiver; that when the bank became in- 
solvent the petitioner was appointed reeeiver thereof by the eomptroller of 
the currency; that the matter in dispute in the suit "draws into question 
and cornes properly under the" national banking act and other acts re- 
garding the insolvency and winding up of national banks, and that the 
controversy is wholly between the reeeiver and the plaintiff in the action. 
The state court granted the removal. The circuit court overruled a motion 
to remand the case. There was a trial to a jury, and a verdict and judgment 
for the plaintiff, and the reeeiver sued ont this writ of error. 

Fred W. Bentley (David Smyth was with him on the brief), for 
plaintiffs in error. 
Thomas G. Frost, for défendant in error. 

Before CALDWELL, SANBOBN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The removal of the case from the state to the fédéral court is at- 
tempted to be supported upon two grounds. The fust contention is 
that the removal can be sustained upon the ground that the parties to 
the action are citizens of différent states; but that is a ground of re- 
moval only where the défendant is a nonresident of the state in which 
the suit is brought. Thurber v. Miller, 14 C. C. A. 432, 67 Fed. 371. 
The bank could not remove the suit upon this ground for the reason 
that by the provision of section 4 of the act of congress of March 3, 
1887 (24 Stat. 552, c. 373), as corrected by the act of August 13, 1888 
(25 Stat. 433, c. 866), the bank, for ail jurisdictional purposes, is a citi- 
zen of Kansas, in which state it is located. The appointment of a 
reeeiver for the bank did not dissolve the corporation. The bank 
still remained a proper party to the suit. There is nothing in the 
pétition for removal or in the record showing the résidence or citizen- 
ship of the reeeiver to be elsewhere than in Kansas. The suit was 
not, therefore, removable upon the ground of diverse citizenship. 

It is next contended that the suit was properly removed upon the 
ground that it is one arising under the laws of the United States. 
Since the passage of the act of March 3, 1887, a national bank cannot 
remove a suit upon the ground that it is a fédéral corporation. The 
fédéral origin of the bank no longer affects in any way the jurisdic- 
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tiOri Of suits by or against it. It has no greater or less right to re- 
move a suit upon thé ground that it arises under the constitution or 
laws of the United States than any citizen of the state in which the 
bank is locàted. Pétri v. Bank, 142 U. S. 644, 12 Sup. Ct. 325 ; Burn- 
ham v. Bânk, 10 U. S. App. 485, 3 C. C. A. 486, 53 Fed. 163; Dill. Rem. 
Causes (5th Ed.) § 107. And upon this record the receiver of the 
bank has no greater rights in this regard than the bank. In Railwav 
Co. v. Shirley, 111 U. S. 358, 361, 4 Sup. Ct. 472, the court say "that a 
substituted party cornes into a suit subject to ail the disabilities of 
him whose place he takes so far as the right of removal is concerned." 
Burnham v. Bank, supra; Railway Co. v. Noyés' Adm'r, 21, U. S. App. 
45, 8 C. C. A. 237, 59 Fed. 727. Moreover, the pétition for removal 
does not show that any fédéral question is involved in the case, and 
the record shows that no such question is involved. But, if the péti- 
tion for removal disclosed that the suit was one arising under the 
laws of the United States, it could not be removed by the défendant 
upon that ground unless that fact appeared from the plaintiff's com- 
plaint. Tennessee v. Union & Planters' Bank, 152 U. S. 454, 14 
Sup. Ct. 654; Postal Tel. Co. v. Alabama, 155 U. S. 482, 15 Sup. Ct. 
192. The complaint does not show that the suit is one arising under 
the laws of the United States, but the contrary. The judgment of 
the circuit court is reversed, and the cause remanded, with directions 
to remand the same to the state court from whence it was removed. 
Ewing, the receiver, having wrongfully removed the case into the cir- 
cuit court, must pay ail the costs in that court as well as ail costs 
that hâve accrued in this court. 



FOLEY et al. v. HARTI.EY et al. 

(Circuit Court, D. Nevada. March 2, 1896.) 

No. 602. 

EQUITY PràCTIOB — ÀBATEMENT — PjSNDBNOT OF OTHER SUITS. 

One F. died intestate. His widow was appointed administratrix, and 
instituted proceedings in a state court for distribution of his estate to 
herself and his mother, brothers, and sister, as his heirs. One H., a minor, 
lnterveaed by guardian in thèse proceedings, claiming to be an illegitimate 
child of F., recognized as such by F., in writing, in his lifetime, and 
claimed one-half of the estate, as F.'s heir. The mother, brothers, and 
sister of F. then began a suit in the United States circuit court, before any 
jurisdiction of them had been obtained in the state court, to hâve H. 's 
claims declared invalid; but, before they had obtained jurisdiction of H. 
in this suit, they appeared in the state court proceedings by an application 
to remove the same to the fédéral court on the ground of diverse citizen- 
ship, which application was granted. H. then flled a plea in abatement 
of the suit in the fédéral court, on the ground that jurisdiction of ail par- 
ties and of the issues raised was first obtained in the proceedings in the 
state court. Held, that as there was but one issue to be tried, which was 
the same in both proceedings, and as ail parties were first served or ap- 
peared in the proceedings begun in the state court, an order should be 
made, in the suit begun in the fédéral court, suspending ail proceedings 
therein until the questions raised in the other cause were disposed of, or 
until the further order of the court. 
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W. E. P. Deal, for complamants. 

James F. Demiis and Henry Mayenbaum, for respondents. 

HAWUEY, District Judge (orally). On July 26, 1894, M. D. 
Poley died intestate in Washoe county, Nev. The value of his 
estate is estimated and was appraised at over $150,000. On Au- 
gust 1, 1894, Mrs. Minnie D. Foley, widow of deceased, petitioned 
the district court of Washoe county for letters of administration, 
and on the 20th day of August she was duly appointed admims- 
tratrix of said estate. On the same day T. V. Julien was appointed 
an attorney to represent the absent heirs. On July 12, 1895, the 
administratrix filed a pétition praying for partial distribution of 
the estate. In this pétition she states the heirs of M. D. Foley, 
deceased, other than herself, to be Johanna Foley, his mother; 
John D. Foley, Jeremiah Foley, and Edmund D. Foley, his brothers; 
and Anna D. Foley, his sister. August 20, 1895, was set for the hear- 
ing of said pétition, and due notices thereof were posted as re- 
quired by law. On the 13th day of July, 1895, Dr. George H. 
Thoma filed a pétition for letters of guardianship of the person 
and estate of Vernon Harrison Hartley, a minor, claiming that 
said minor's estate "consists of an undivided one-half of the es- 
tate of M. D. Foley, deceased, to wit, real estate and personal prop- 
erty in said county," and on the same day an order was duly made 
and entered appointing Dr. Thoma as guardian of said minor's 
person and estate. On the 9th day of August, 1895, John D. Foley, 
his brothers, mother, and sister, who will hereafter be designated 
as the "nonresident heirs," commenced this suit in the United 
States circuit court; averring that the claim of the défendants 
casts a cloud upon their title to the one-half interest of the es- 
tate of M. D. Foley, and praying for a decree that said minor, 
Vernon Harrison Hartley, "does not own, nor is he entitled to 
hâve, any part of the estate of said M. D. Foley, deceased, as an 
heir at law or otherwise, and that your orators are heirs at law of 
said M. D. Foley, deceased, and as such are entitled to * * * 
the undivided one-half thereof claimed by said minor," etc. On 
the 16th day of August, 1895, Vernon Harrison Hartley, by his 
guardian, filed in the proceedings pending in Washoe county an an- 
swer to the pétition of Mrs. M. D. Foley for partial distribution; 
averring, among other things, "that he, the said minor, is the posthu- 
mous and illegitimate child, and the son and oflspring, of said M. 
D. Foley, deceased, and is the son and offspring of his mother, 
Alice M. Hartley," an unmarried woman; that before his birth 
his said father, M. D. Foley, deceased, prior to his death, did, in 
writing signed in the présence of a compétent witness, acknowl- 
edge himself to be the father of said illegitimate child. He ob- 
jects to any distribution to the "non-resident heirs," and prays for 
a decree that they are not entitled to any part of said estate, and 
that one-half of said estate be distributed, awarded, and given to 
said minor child. On the 17th day of August, 1895, the district 
court made an order that the 23d day of September, 1895, be ap- 
pointed for the hearing of the pétitions of Mrs. M. D. Foley and 
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Vernon H. Hartley, and the distribution of the estate, and the 
usual notices of such hearing were given. With référence to this 
order, J. F. Dennis, one of the attorneys for the minor heir, tes- 
tifled upon the hearing of the plea in abatement that on the day 
the order was made he met Mr. Julien, and said that he had as- 
certained that he (Julien) was an attorney for the absent heirs, and 
that he (Dennis) was going to appear before the court to hâve the 
pétition of the minor heir for a partial distribution of Foley's es- 
tate set for hearing, and that Julien stated he did not care when 
it was set down, provided it was distant 30 days; that after some 
contention "we agreed to set it down upon the day named in the 
minutes of the court." He also testified that at that time he was 
aware that the nonresident heirs had filed their bill of complaint, 
by W. E. F. Deal, their attorney, in the United States circuit court, 
and that a copy of the subpœna had been served upon Dr. Thoma, 
guardian of the minor heir, five or six days before the order was 
made. W. E. F. Deal, counsel for complainants, testified as fol- 
lows: 

"I am the attorney for the Eastern heirs. 1 was retained as quickly as a 
létter coùld go to the place where thèse parties réside, and an answer be re- 
turned. There never has been an attorney for thèse persons who flled this 
bill of complaint and a supplemental bill in the matter of this contest, except 
myself. Mr. Julien was not eruployed in this matter. He informed them of 
the fact, and they employed me; and I hâve been their attorney from the 
time letters of guardianship were issued, on the 13th day of July, 1895. 
* * * I learned of it on the 15th. I was appointed to represent them in 
this contest, and there never has been any other attorney except myself in 
that matter. * * * I never received any notice of the intention of counsel 
representing the guardian and the minor that they intended to take any steps 
to set the pétition that I filed for Mrs. Foley for hearing. I never knew it 
until after it had been done, and it was never Mrs. Foley's intention, or was 
it mine, to proceed any further with her pétition; but the intention always 
has been to let the heirs take their own course, as their counsel might advise 
them." 

On August 19, 1895, Mrs. M. D. Foley filed in the state court 
an order dismissing her pétition for partial distribution of the 
estate, and asked that the order theretofore made, "fixing the 23d 
day of September, 1895, for the hearing of said pétition, be set aside 
and vacated." On September 23, 1895, Mrs. M. D. Foley appeared 
by her attorney, W. E. F. Deal, and filed a demurrer to the péti- 
tion of Vernon Harrison Hartley for a distribution of the estate. 
On the same day the nonresident heirs, complainants herein, ap- 
peared specially in the state court, and filed objections to the ju- 
risdiction of the court, and to the hearing, considération, or dé- 
termination of the pétition of Vernon Harrison Hartley. On the 
same day a citation was issued to Dr. Thoma, guardian of the 
minor heir, to testify and exhibit the writing of M. D. Foley ac- 
knowledging the minor to be his child, before the court, on the 
28th of September, 1895. On the same day complainants herein 
filed their pétition and bond for the removal of the case to the 
United States circuit court, and the court thereupon made an order 
of removal as prayed for, and stopped ail further proceedings there- 
in. On November 4, 1895, complainants, by leave of the court, filed 
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a supplemental bill in this case, setting forth the proceedings taken 
in the state court after the filing of the original bill herein ; pray- 
ing "that it be adjudged and decreed that said Vernon Harrison 
Hartley is not, and never was, the posthumous or illegimate child, 
or the son or offspring, or issue or lineal descendant, of said M. 
D. Foley, * * * and that said M. D. Foley did not at any time 
prior to bis death, in writing signed in the présence of a compé- 
tent witness, or otherwise, or at ail, acknowledge himself to be 
the father of said Vernon Harrison Hartley, and that said pur- 
ported written acknowledgment be adjudged and declared to be 
false, fraudulent, forged, and counterfeited, and null and void, 
* * * and decreed to be delivered up to be annulled and can- 
celed," etc. On November 5, 1895, the minor child was duly served 
with process from this court, according to law. On the 29th of 
November, 1895, G. H. Thoma, guardian, and the minor heir, flled 
a demurrer to complainants' bills, and on the 2d day of December, 
1895, flled their plea in abatement. 

Upon thèse facts, the contention of the guardian and the infant 
is that this suit should be disimssed because the state court flrst 
obtained jurisdiction of ail the parties and of the issues raised 
herein. The contention of the complainants is that this court 
first obtained jurisdiction of the issue to be tried herein, and of 
the persons of complainants, and that the trial should be had in 
this suit. 

The law is well settled that the circuit courts and state courts, 
in certain controversies between citizens of différent states, are 
courts of concurrent and co-ordinate jurisdiction; that the court 
which first obtains jurisdiction of the parties should retain it un- 
til complète relief is afforded within the scope of the issues raised ; 
that neither party can be forced into the other jurisdiction; that 
the pendency of a former action between the same parties for the 
same cause of action is pleadable in abatement to a second action, 
because the latter is regarded as vexatious. Smith v. Mclver, 9 
Wheat. 532; Shelby v. Bacon, 10 How. 56; Ober v. Gallagher, 93 
U. S. 199; Insurance Co. v. Brune's Assignée, 96 IL S. 588, 592; 
Ward v. Todd, 103 U. S. 327; Heidritter v. Oil-Cloth Co., 112 U. 
S. 294, 305, 5 Sup. Ct. 135; Coal Co. v. McCreery, 141 U. S. 475, 
12 Sup. Ct. 28; Union Mut Life Ins. Co. v. Dniversity of Chicago, 6 
Fed. 443; Owens v. Eailroad Co., 20 Fed. 10; Williams v. Morrison, 
32 Fed. 177; Sharon v. Terry, 36 Fed. 337; Hatch v. Bancroft- 
Thompson Co., 67 Fed. 802; Foster v. Bank, 68 Fed. 723. The rule 
in equity is analogous to the rule at law. Insurance Co. t. Brune, 
96 U. S. 588, 593; Story, Eq. PI. § 741. In Foster v. Vassall, 3 Atk. 
587, Lord Hardwicke said, ''The gênerai rule of courts of equity with 
regard to pleas is the same as in courts of law, but exercised with a 
more libéral discrétion." 

It is admitted that the issues raised herein might hâve been 
made in the proceedings pending in the state court for the seule- 
ment of the estate of M. D. Foley, deceased. Of this there can 
be no doubt. In the ordinary administration of the estate, it 
might become the duty of the state court in that proceeding to 
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détermine who were the legitimate heirs of M. D. Foley, deceased. 
The only issue raised in this suit is between the nonresident heirs 
and the minor, Vernon Harrison Hartley; each claiming one-half 
of the estate, and each admitting that Mrs. M. D. Foley, widow of 
deceased, is entitled to thé other half. The issue of fact in dis- 
pute is whether or not M. D. Foley, in his lifetime, in writing, 
acknowledged Vernon Harrison Hartley to be his son, in the prés- 
ence of a compétent witness. If the nonresident heirs had the 
right to remove the proceedings in the state court to this court 
upon the ground of the diverse citizenship of the parties, then there 
was no necessity of bringing this suit, as the object sought to be 
attained could hâve been reached in the proceedings commenced 
in the state court. If both cases are properly before this court, — 
and if both are equity cases, — it would seem that no hardship 
could occur to either of the parties if an order -was made that 
they should be Consolidated and tried together. But it may be 
that the respondents are entitled to a décision as to which is the 
proper suit or proceeding in which to try the issue of fact. It is 
apparent that there is but one real issue of fact to be tried, and 
that it should not be tried and could not be tried in both cases. 
If the nonresident heirs had not appeared in the state court, it 
may be that they would hâve the right to demand that the issue 
should be tried in this suit, because the state court, at the time 
this suit was brought, had not obtained any jurisdiction over them; 
but having thereafter voluntarily appeared in the state court, and 
filed their pétition for removal of that cause or proceeding to this 
court, and thereby constituted a gênerai appearance, it is now too 
late for them to claim that the state court had no jurisdiction over 
them by virtue of the proceeding therein taken. The filing of a 
pétition for removal, and the removal of the cause from the state 
court to the fédéral court, amount in law to a waiver of ail ob- 
jections previously made to the jurisdiction of the state court. 
Eailway v. Brow, 13 C. C. A. 222, 65 Fed. 941, and authorities there 
cited; Bushnell v. Kennedy, 9 Wall. 387, 393. From the facts, 
it appears that this court flrst obtained jurisdiction over the per- 
sons of complainants herein; but no service of process was made 
upon the minor heir, so as to obtain jurisdiction over his person, 
until after the complainants had made an appearance in the state 
court, which was after that court had obtained jurisdiction over 
the minor heir. The question, therefore, as to what disposition 
ought to be made of this plea of abatement, is not entirely free 
from doubt; and it is somewhat difflcult to détermine just what 
order should be made herein, to promote the ends of justice and 
meet the requirements of the law. One thing is certain: There 
is no need of but one trial, and the parties should not be required 
to be and appear in both cases. In 1 Fost. Fed. Prac. § 175, it is 
said: 

"An abatement, in the sensé of the common law, is an entlre overthrow or 
destruction of the suit, so that It is quashed and ended. But, in the sensé of 
courts of equity, an abatement signifies only a présent suspension of ail pro- 
ceedings In the suit, from the want of proper parties capable of pro- 
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ceedlng therein. At the common law a suit, when abated, is absolutely dead. 
But in equity a suit, when abated, is (if such an expression be allowable) 
merely In a state of suspended animation, and it may be revived." 

To save any question as to the rights of the parties, it is deemed 
best to make an order that ail further proceedings in this suit be 
suspended until after the questions raised and pending between 
the parties thereto in the matter of the estate of M. D. Foley, 
deceased, be disposed of, or until the further order of this court. 



STATE TRUST CO. OF NEW YORK v. NATIONAL LAND IMP. & 
MANUF'G CO. et al. 

Ex parte FITZSIMONS. 

(Circuit Court, D. South Carolina. June 30, 1893.) 

1. COMITT BETWEEN STATE AND FEDERAL COURTS— CONCURRENT JURISDICTION. 

In cases of concurrent jurisdiction it is a fixed rule of the fédéral 
courts never to take jurisdiction of a cause which présents the sanie issues 
and seeks the same relief as are presented and sought in a cause pending 
In a state court. Gates v. Buckl, 4 C. C. A. 116, 53 Fed. 969, followed. 

8. Same— Creditors' Bill — Mortgage Foreclosure. 

A bill was brought in a state court by simple contract credliurs against 
a corporation, averring that it was wholly insolvent, that its funds and 
property were belng improperly wasted and dissipated, and that a number 
of suits had been or were about to be brought against it. The bill prayed 
that a receiver be appointed, and that the oflicers and creditors of the cor- 
poration should be enjoined. To this bill no incumbrancers were made 
parties. Before service on défendant it made an assignment of ail its 
property for benefit of creditors. Afterwards a bill was filed in a fédéral 
court to foreclose a trust deed on the property of the corporation, and the 
corporation, its assignée for benefit of creditors, and other lien creditors, 
were made parties. Held that, as the complainant in this suit and the 
other lien creditors were not parties to the suit in the state court, its pro- 
ceedings could not affect them; that the issues involved in the two suits 
were not the same, and that there was no conflict of jurisdiction which 
would prevent the fédéral court from entertaining the suit; but that, as 
the question of the validity of the assignment was reserved by the state 
court, and was within its jurisdiction, the fédéral court would not pass 
upon it. 

8. Same— Appointment of Keceivers. 

On an intervening pétition by a receiver appointed by a state court, ask- 
ing that certain property in the hands of a temporary receiver, subse- 
quently appointed by a fédéral court, be delivered up, held that, although 
there was no conflict of jurisdiction between the two courts, yet as it ap- 
peared that the temporary receiver was inéligible for appointment as per- 
manent receiver, and as embarrassing questions were likely to arise as 
to the rights of the parties suing in the two courts respectively in cer- 
tain property in the possession of the receiver, the fédéral court would 
appoint as its permanent receiver the same receiver already appointed by 
the state court. 

4. Receivers— Appointment. 

A person who is connected with the firm of counsel for complainant is 
inéligible to appointment as permanent receiver of defendant's property. 
Finance Co. v. Charleston, C. & C. R. Co., 45 Fed. 436, followed. 

Trenholm & Rhett, for complainants. 
Mordecai & Gadsden, for petitioner. 



576 FEDERAL REPORTER, Vol. 72. 

SLMONTON, Circuit Judge. This case cornes up upon a pétition 
of W. Huger Pitzsimons, Esq., receiver, appointée! for the National 
Land Imprôvement & Manufacturing Company by the state court. 
The prayer of the pétition is that certain property heretofore of 
this corporation in the hands of Henry S. Holmes, Esq., receiver, 
be delivered to him. Mr. Holmes was appointed temporary re- 
ceiver in certain proceedings filed in this court, entitled "State 
Trust Company of New York v. National Land Imprôvement & 
Manufacturing Company et al." On 13th June, 1893, the Honor- 
able J. F. Izlar, judge of the First circuit of the state of South Caro- 
lina, upon hearing a complaint of J. D. Ackerman & Bro., suing as 
well in their own behalf as on behalf of ail other creditors in like 
plight of this National Land Imprôvement & Manufacturing Com- 
pany against said corporation, issued a rule against the corpora- 
tion to show cause why a receiver be not appointed, and why the 
temporary injunction included in said order, directed to ail the 
creditors of the corporation, be not made perpétuai. The sum- 
mons on this complaint and this rule to show cause were served on 
the défendant on 14th June, 1893. On the 13th June, 1893, the 
National Land Imprôvement & Manufacturing Company executed 
an assignment for the benefit of its creditors of ail of its property 
and assets to Aaron J. Barton as assignée, who accepted the same. 
The record does not disclose the actual priority as to the hour of 
signing between this order of the judge and the exécution of the 
assignment. It was stated, however, at bar, and is assumed as a 
fact, that the order was signed about five hours before the assign- 
ment was executed. Nothing in the record induces the belief that 
the défendant corporation had any notice, actual or otherwise, of 
the order of Judge Izlar. On 17th June, 1893, a bill was filed in 
this court by the State Trust Company of New York against this 
National Land Imprôvement & Manufacturing Company, Aaron J. 
Barton, assignée, John H. Steinmeyer, executor, and Andrew J. 
Riley. Hearing this bill, an order was passed, filed on the same 
day, appointing Henry S. Holmes receiver, as prayed in the bill. 
The présent motion is predicated upon the position that the state 
court had taken jurisdiction of the subject-matter of this suit, and 
that this court will hold its h and. A court of the United States 
will alwâys avoid, if possible, a conflict of jurisdiction with a state 
court. Thèse courts should never interfère with each other, and 
should practice the most libéral, comity towards each other. It is 
a flxed rule of this court never to take jurisdiction of a case which 
présents the same issues and seeks the same relief as are pre- 
sented and sought in a cause pending in the state court. Gates v. 
Bucki, 4 C. C. A. 116, 53 Fed. 969 ; Howlett v. Imprôvement Co. (1893) 
56 Fed. 161. An examination of the pleadings in each court will dis- 
close whether a conflict exists. The plaintiffs in the state court, 
bringing a creditors' bill, aver that they are simply contract cred- 
itors of the défendant corporation, — by the way, the only défend- 
ant, — as holders of two promissory notes, and that repeated de- 
mands hâve been made for payment without success, and repeated 
promises to make a statement of the affairs of the corporation hâve 



577 

been broken ; that a number of suits either hâve been or are about 
to be instituted against the corporation; that the corporation, and 
its officers as well, are wholly insolvent; that the président of the 
corporation and the gênerai manager are président and vice prési- 
dent of the Nickel Savings Bank in Charleston, and hâve improp- 
erly allowed ail the choses in action of the défendant corporation 
to get into the possession and control of said bank; that J. C. 
Mallonee, gênerai manager of défendant corporation, is using its 
funds in speculating in futures for his own benefit, and that there 
is great danger of waste of the property of the corporation if it 
and its officers are not restrained. Then cornes the prayer for the 
ing'unction and the appointaient of a receiver. The bill in this 
court is by the trustée of a deed in the nature of a mortgage exe- 
cuted by the défendant corporation to secure an issue of 250 bonds 
of f 1,000 each, which deed was duly recorded. This deed is an 
eihibit to the bill, and it also sets out parts of it. Among other 
things, is this: 

"If the company, Its successors or assigns, shall at any time hereafter make 
default, or refuse, neglect, or omit for six months to pay the semiannual in- 
terest on the bonds intended to be secured hereby, or any of them, or to 
make any other payment of the principal of said bonds or otherwise, as 
provided herein; or shall suffer or allow any taxes, assessments, or charges 
to be or become in arrears, whereby the security of this mortgage may be 
impalred; or shall fail to pay and discharge any lien upon said premises or 
property, or any part thereof, for labor or material or otherwise, which the 
protection of the lien of this mortgage shall require to be paid; or shall fail 
to keep the premises or property insured, with the provision of the loss there- 
under shall be paid to the trustée herein as its interest may appear (as herein- 
after more particularly specified and set forth); or if proceedings of any 
kind shall be commenced against the company for the appointment of a re- 
ceiver, or for the foreclosure of any deed of trust or mortgage on the property 
hereby conveyed, or any part of it; or in case of the institution of any proceed- 
ings, either at law or in equity, whereby the control or ownership of the prop- 
erty, or any part thereof, herein mentioned, may be affected or disturbed; or 
in case the company shall do, or permit to be done, anything that may in 
any wise tend to diminish the value of the premises or property hereby con- 
veyed, or to impair, weaken, or diminish the security intended to be effected 
under and by virtue of this agreement; or in case the company shall make 
default or breach in the performance or observance of any other condition, 
obligation, or requirement in the said bonds or herein imposed upon the com- 
pany or its successors or assigns in référence to the said bonds, or the due per- 
formance of any covenants or agreements hereof,— then, and in either of such 
events, the holders of one-third in amount of the said bonds secured hereby, 
and then outstanding, In respect to which such default shall hâve occurred, 
may, by an instrument in writing by them signed and addressed and deliv- 
ered to the trustée, notify the trustée of such default, and déclare the princi- 
pal of ail said bonds due and payable, and In said instrument may aiso re- 
quest the trustée to proceed hereunder for the collection of the principal and 
interest of ail the bonds then outstanding within a reasonable time after the 
receipt of such notice; and thereupon, and upon the giving of said notice, 
the entire principal of ail the then outstanding bonds shall become immediate- 
ly due and payable, anything in said bonds or herein contained to the con- 
trary notwithstanding; and thereupon the trustée shall and may, upon being 
indemnîfled to its satisfaction against ail costs, expenses, and llabilities to be 
by the said trustée incurred, or without such request or security or indemnity 
it shall be lawful for the trustée, in its own discrétion, to forthwith demand, 
and, with or without process of law, and with such force as may be necessary, 
to enter upon, take, and maintain immédiate and exclusive possession of ail 
v.72F.no.5— 37 
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and singular the lands, tenemeîits, and hereditaments, premises, rallroads, 
rolling stock, maehinery, rights, privilèges, and other property hereby con- 
veyed and assigned, or lntended to be conveyed or assigned." 

The bill then charges breach of this provision in the making of 
the assignment to Barton by the défendant corporation, which is 
declared void, in the utter inability of the corporation to go on in 
its opérations, or to pay interest on its bonds, or to keep the prop- 
erty insured; that the principal of ail the bonds has been de- 
clared due in strict conformity with the ternis of the deed. The 
prayer is for a receiver, the sale of the property, and the satisfaction 
of the trusts of the mortgage deed. To this bill the corporation 
mortgagor and subséquent maker of the assignment is a party, and 
with it the assignée, Aaron J. Barton, in possession of the property, 
A. J. Riley, a lien creditor, and John H. Steinmeyer, holder of a prior 
mortgage, are also made parties. A decree is sought against the 
corporation défendant, but the gist of the bill is the enforcement in 
rem of the rights of complainant under the deed of trust. It appears 
f rom this abstract that the complainant in the state court has but one 
défendant, the corporation, and that no prior incumbrancer, including 
the présent complainant, is made a party. While it would hâve been 
proper, still it was not necessary, to make the prior incumbrancers 
parties. Evans v. McLucas, 12 8. 0. 61. But, inasmuch as they are 
not parties, none of the proceedings can affect them. Finley v. Bank, 
11 Wheat. 304; Warren v. Burton, 9 S. C. 198. From this it follows 
that the order for injunction was not directed against this complain- 
ant, and that the state court is not dealing with any of the matters 
set up in this bill. This removes the idea of any conflict of jurisdic- 
tion. 

It was suggested at the hearing, that, inasmuch as the validity of 
the assignment was not attacked in the complaint in the state court, 
or in the pétition now under considération, no question can arise be- 
tween the petitioner and the receiver of this court. If the assign- 
ment is valid, ail the property covered by the trust deed is in the 
hands, not of the corporation, or of its receiver, but of the assignée 
in dérogation of the trust deed. But the question as to the validity 
of the assignment appears to be reserved in the order of the state 
court as one to be passed upon. As it clearly is a matter within the 
jurisdiction of that court, we will not interfère with or discuss it. 

While it is clear that on the pleadings as they stand, the two courts 
do not conflict with each other, still, in the further progress of thèse 
cases, there will be occasions on which difflcult and embarrassing 
questions will arise. The trust deed does not cover ail the property 
of the corporation, and there must arise différences of opinion re- 
specting what property is embraced in it. In the meanwhile it is of 
vital importance for the interests of ail creditors that the business of 
the corporation be not interrupted, and that its assets perishable in 
character be disposed of. Litigation, protracted and conflicting, 
means ruin to many, loss to ail. The pétition will be dismissed. 

It was brought to the attention of the court during the argument 
that Mr. H. S. Holmes, heretofore named the temporary receiver, is 
connected with the firm of the counsel for complainant. Under the 
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rule adopted in tliis court, after careful considération, this makes 
him inéligible for the appointment of permanent receiver. The 
whole question was discussed in Finance Co. v. Charleston, C. & C. E. 
Co., 45 Ped. 436, and for this reason alone, against the préjudice of 
both judges then sitting, Mr. Lord was not continued as receiver. 
See, also, Phinizy v. Augusta & K. Ry. Co. (decided at this terni) 
56 Fed. 273. This making it necessary to name another receiver, 
ail interests will be subserved if the appointment be given to W. 
Huger Fitzsimons, Esq. Let an order be entered appointing him 
receiver, with ail the usual powers as receiver, and with directions 
that he file an inventory of the property in his charge within 30 days 
from this date, and file his reports monthly with the clerk of this 
court; his bond to be fixed at $10,000. 



DD LA VERGNE REFRIGERATING MACH. CO. v. PALMETTO BREW- 
ING CO. et al. 

(Circuit Court, D. South Oarolina. January 27, 1896.) 

00TJRT8— JURISDICTION— COMITT— POSSESSION OP PkOPERTT. 

Certain minority stockholders of the P. Co. commenced a suit, in a state 
court, on December 80th, against the P. Co., its président, the S. Co. and 
the D. Co., mortgage créditons of the P. Co., in which they alleged that 
the président, controlling a majority of the stock, was mismanaging the 
affairs of the P. Co., and had by his mlsmanagement caused its insolvency, 
but that with proper management the company could be relieved from its 
embarrassment, and prayed that the P. Co. and its président be restrained 
from exercising any control over its property, that its creditors be en- 
joined from bringing suits, and for the appointment of a receiver. Upon 
this bill, a rule to show cause why a receiver should not be appointed, 
with an injunction against the défendants and the creditors of the P. Co., 
was issued, returnable January 13th. On January 6th the D. Co., one of 
the défendants in the suit in the state court, and holder of mortgages on 
the P. Co.'s real and personal property, but which, being a nonresident, 
had not been served, commenced a suit in the United States circuit 
court against the P. Co., for the foreclosure of its mortguges, making 
the necessary allégations to entitle it to a foreclosure of the mortgages 
and the appointment of a receiver, and thereupon applied for the ap- 
pointaient of a receiver. A receiver was appointed by the circuit court 
and took possession of the property. On the return of the rule in the 
state court, on January 13th, that court appointed a receiver in the 
stockholders' suit, who then, on January 17th, intervened in the suit in 
the fédéral court, and asked to hâve the possession of the P. Co.'s prop- 
erty turned over to him by the receiver of the fédéral court. Held that, 
as the controversies in the two suits were entirely distinct, and the relief 
sought antagonistic, the stockholders in the one seeking to keep the P. 
Co. a going concern and prevent the enforcement of the daims of credit- 
ors, and the mortgagee in the other suit seeking to enforce its lien, as the 
complainant in the fédéral court could not obtain the relief to which it 
was entitled, in the stockholders' suit, without appearing therein and be- 
coming an actor, and as the fédéral court's receiver was in actual pos- 
session before the appointment of the state court's receiver, the former 
would not be directed to surrender possession to the latter. 

This was a suit by the De La Vergne Refrigerating Machine Com- 
pany against the Palmetto Brewing Company and others, for the 
foreclosure of a mortgage. A. F. C. Cramer was appointed receiver, 
and took possession of the property of the Palmetto Brewing Coin- 
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pany. August Bequest intervenes, praying for the delivery to him, 
as receiver appointée! by a court of the state of South Carolina, of the 
property in the hands of the receiver of this court. 

Mordecai & Gradsden, for petitioner. 

J. N. Nathans, James Simons, Mitchell & Smith, and Huger Sink- 
ler, f or respondents. 

SIMONTON, Circuit Judge. On the 6th of January, 1896, the 
complainant, alleging that it is a creditor of the Palmetto Brewing 
Company, secured by mort gage of real estate of said company, and 
also by chattel mortgage, filed a bill in this court, in behalf of itself 
and ail other creditors of the Palmetto Brewing Company, against 
the Palmetto Brewing Company, a body corporate under the laws of 
the state of South Carolina, making parties codefendant the Security 
Savings Bank, another corporation of the state of South Carolina, 
a mortgage creditor, and the Consumera' Coal Company, also a South 
Carolina corporation, a gênerai creditor of the brewing company. 
The bill, after alleging that the complainant is a citizen of the state 
of New York and the défendants ail citizens of the state of South 
Carolina, and alleging the nature and character of its claim against 
the brewing company, charges that the said company is wholly in- 
solvent and unable to meet its liabilities; that, in addition to this, 
certain of the stockholders are having serious différences with the 
directors of the company, which hâve a disastrous effect upon the 
affairs of the company. It prays a foreclosure of its mortgages, 
marshaling of the assets, and a distribution of their proceeds among 
ail the creditors. It also prays the appointment of a receiver. The 
bill being thus filed by a citizen of the state of New York against 
citizens of the state of South Carolina, the complainant setting up 
mortgages of realty and of personalty, the insolvency of its debtor 
being averred, and dissensions between the stockholders alleged, tend- 
ing to show that this condition of insolvency would continue and the 
assets of the corporation be exposed to détérioration, and the rights 
of creditors disregarded, the jurisdiction of the court was unquestion- 
able, and the complainant established its right to the appointment 
of a receiver. Kountze v. Hôtel Co., 107 U. S. 378, 2 Sup. Ct. 911 
(Bradley, J.). Hearing the bill and affidavits attached, this court 
appointed A. F. C. Cramer temporary receiver of the property of the 
Palmetto Brewing Company, and under its order the said receiver 
took peacable possession of the property out of the hands of the brew- 
ing company, in whose possession he found it, and now holds the 
same. 

On the 17th of January, 1896, the petitioner, A. Bequest, inter- 
vened in the said suit and filed his pétition therein. In his pétition 
he shows that he was appointed receiver of the Palmetto Brewing 
Company by an order of Hon. W. C. Benêt, judge of the First judicial 
circuit of South Carolina, and presiding judge of said circuit, bearing 
date the 13th of January, 1896, entered in a cause entitled "Théodore 
Wenzel and John W. Burmester, Plaintiffs, against the Palmetto 
Brewing Company, J. E. Doscher, Security Savings Bank, a Body 
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Corporate under the Laws of the State of South Carolina, and the 
De La Vergue Refrigerating Machine Company, a Body Corporate 
under the Laws of the State of New York." Pending the said 
action, the proceedings in this court heretofore spoken of were had, 
and that in the cause in the state court his honor, thé presiding judge, 
had issued an order enjoining the défendants and creditors of the 
Palmetto Brewing Company, and also a rule to show cause, on a day 
âxed by him, why a receiver should not be appointed for the Palmetto 
Brewing Company. The proceedings in the state court began 30th 
December, 1895. This order of Judge Benêt bears date the 31st of 
December, 1895. The petitioner further states that, at the return of 
the rule, January 13, 1896, he had been appointed by Judge Benêt 
receiver of the brewing company, and that he had demanded posses- 
sion of the property, plant, and assets of the Palmetto Brewing Com- 
pany, in the possession and control of A. F. C. Cramer, the receiver 
of this court, which demand was refused. The prayer of the peti- 
tioner is that his pétition may be ordered filed in this cause, and that 
the said A. F. C. Cramer and the parties to the bill of complaint in 
this court be required to show cause, before this court, why the order 
appointing A. F. C. Cramer as receiver by this court should not be 
rescinded and made of none effect, and why the petitioner, as the 
lawful receiver of the Palmetto Brewing Company, should not obtain 
and retain possession of ail and singular its property, plant, and 
assets. Upon the filing of the pétition a rule was issued, directed 
to the parties in the bill of complaint in this case, to show cause why 
the prayer of the pétition should not be granted. The complainant, 
being a nonresident of the state, substituted service of the order was 
made on J. N. Nathans, its solicitor. Thèse parties hâve ail answered 
the rule. 

With regard to the right of the state court to entertain the cause 
filed therein to recognize the right of the plaintiffs, minority stock- 
holders, to bring their action, and with regard to the validity of the 
action and orders of his honor, Judge Benêt, therein, this court can 
make no question. Thèse were the acts of a court of co-ordinate 
jurisdiction with this upon a matter within its jurisdiction, and this 
court has not the right to sit in review over the propriety and 
validity of this action. Any errors which may hâve been committed, 
if, indeed, there were errors, — and on this point this court has no 
right to an opinion, — can be corrected in the court of last resort to 
which he is responsible. They cannot be examined in this court. 
We must treat the case, theref ore, as the request of the receiver, bear- 
ing the credentials of the state court, which this court cannot gain- 
say or question. What this court has to décide is this: It having 
been brought to its attention that certain proceedings were instituted 
in the state court prior to any action by this court, which proceedings 
hâve culminated in the appointment of a receiver for the Palmetto 
Brewing Company, subséquent to the appointment of a receiver by 
this court, will this court now reverse its action, dispossess its re- 
ceiver of the custody and control of the property, plant, and assets of 
the Palmetto Brewing Company, and order him to turn over his 
possession to the petitioner as receiver of the state court? 
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It is the established law of this circuit that, when proceedings 
hâve been begun in the state court, and other proceedings are subse- 
quently commenced in this court, if the proceedings in each court 
présent the same controversy, seek the same relief, and are substan- 
tially between the same parties, this court will arrest its action, hold 
its hand, and suspend proceedings, not as a matter of right, but in 
the exercise of that comity which should exist between two courts 
established by distinct sovereignties and exercising jurisdiction with- 
in the same territory. Howlett v. ImproTement Co., 56 Ped. 161; 
State Trust Co. of New York v. National Land Imp. & Manuf'g Co. 
(June 30, 1893) 72 Fed. 575. If this condition of things exists in this 
case the same rule will be observed. This nécessitâtes an examina- 
tion of the proceedings in the state court, to ascertain the character 
of the controversy and of the parties, and the scope and purpose of 
the complaint filed therein. 

Thèse proceedings were instituted by two minority stockholders of 
the Palmetto Brewing Company against the company itself, J. H. 
Doscher, président or manager of the said company, the Security 
Savings Bank, and the De La Vergne Refrigerating Machine Com- 
pany. After stating the corporate character of the brewing com- 
pany, and that it was engagea in selling béer and other malt liquors, 
the purpose for which it was chartered, and that they are owners 
of certain shares of the capital stock of the company, the plaintiffs 
charge that the majority of the stock is owned or controlled by the 
said Doscher and his relatives and f riends, and that so he is the prési- 
dent of the company. It further charges that, under what is known 
as the "Dispensary Law" of this state, the said brewing company has 
been licensed to manufacture and sell béer under the conditions pre- 
scribed in the act, a license subject to re vocation at any time, in case 
the officers and directors of the company fail to comply with thèse 
conditions and the régulations of the board of control. That Dos- 
cher has frequently violated thèse conditions and régulations in cer- 
tain particulars, charged in the complaint, by reason whereof the 
license of the company for the sale of béer is liable to be revoked, 
resulting in a total loss of the enterprise, and irrémédiable damage 
to the stockholders. They further allège that the stockholders can 
procure no redress from the management of the company, because 
the same is entirely in the hands of Doscher, under whose express 
directions and for whose proflt the unlawful acts hâve been commit- 
ted. They then charge loss of property by the corporation, through' 
the négligence of the directors, and a very serious loss in the goods 
manufactured by the company through one Richter at Wilmington, 
N. C, who has abused his powers and duties as agent of the company; 
that by the action of the directors and its président the crédit of the 
company has been seriously impaired, so that it is insolvent and 
unable to meet its ordinary obligations as they mature, — the loss of 
crédit resulting in putting a large part of the floating debt of the 
company in the hands of Doscher; that the stock of the company has 
depreciated from $75 to $25 a share; that this mismanagement of the 
company in the interest of Doscher and the majority of the stock- 
holders was a positive loss to the other stockholders. The plaintiffs 
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then allège, that, if the affairs of the company were conducted on a 
business basis, and for the interests of ail the stockholders alike, it 
could be relieved from its présent embarrassment, but that the prés- 
ent officers of the company hâve shown themselves utterly unfit to 
inanage the property. Then, af ter stating the fact of the existence 
of the bond and mortgage due to the De La Vergne Kefrigerating 
Machine Company, securing $10,000 of principal, no part of which 
they say is paid, and also the fact of the bond to the Security Sav- 
ings Bank, with the mortgage securing the same, for an amount of 
$25,000, no part of which, also, has been paid, but asking or suggest- 
ing no course as to them, they add that, unless relieved by this honor- 
able court, the plaintiffs and ail other minority stockholders of the 
said company are utterly powerless in the premises. The complaint 
concludes with a prayer — First, that the Palmetto Brewing Com- 
pany be restrained and enjoined from the exercise of any control 
whatever over the property, plant, and franchises; second, that Dos- 
cher be restrained and enjoined from interfering in any manner what- 
soever with any of the property of the company; third, that the 
creditors of the Palmetto Brewing Company be enjoined from prose- 
cuting any actions against the company except in thèse proceedings, 
and that a receiver be appointed for the Palmetto Brewing Company, 
with a prayer for gênerai relief. The order passed by his honor, 
Judge Benêt, upon hearing this complaint, grants the prayer con- 
tained in it. 

It thus appears that the whole scope and purpose of the complaint 
is to secure to minority stockholders proper représentation in the 
management of the company and the protection of their rights. To 
this end they seek to prevent any further violation of the conditions 
and régulations under which the brewery was made a part of the 
dispensary, and thus préserve the valuable privilège to the com- 
pany. It déclares that, under proper management, the company can 
be relieved from its embarrassment, notwithstanding its présent 
condition of insolvency. . Although it mentions the fact that there 
are creditors of the company, two of them lien creditors, it seeks no 
relief whatever as to them, and evidently contemplâtes that they 
should be provided for in the due course of business of the company, 
when the objectionable manager is removed and the affairs of the 
company put on a business basis. In other words, the object which 
the plaintiffs had in view was the keeping of their company a go- 
ing concern, for the beneflt of the stockholders of the company. It 
is true that, incidentally, the creditors of the company might ulti- 
mately be beneflted, but the purpose of the complaint is not to sat- 
isfy thèse liens, but to promote and protect and secure the interests 
of stockholders. The apparent motive in asking an injunction 
against creditors was to compel them to stay their hands until the 
company could be reorganized, its unfaithful officers removed, and 
its affairs placed upon a successful business basis. On the other 
hand, the proceeding in this court looks to the winding up of the 
company, marshaling its assets, and paying its creditors, the gên- 
erai creditors as well as the lien creditors. Its statements in one 
respect concur with the statements of the complaint; that is, as to 
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the utter insolvency of the company. Because of this insolvency, 
the complainant in this court seeks to establish its rights secured to 
it by its mortgages and to enforce them. To this end it has in- 
vited the co-operation of ail creditors, and asks that provision be 
uiade for them. Every class is represented, and the relief prayed 
for would be complète to the lien creditors, to the unseeured cred- 
itors, and to ail the stockholders of the corporation who are rep- 
resented in thèse proceedings by the company. The prayer of the 
complainant is not addressed to the discrétion of the court, but it 
cornes with mortgages in its hands, giving it certain rights, by con- 
tract, paramount to ail other rights, and asks that they be enforced. 
The stockholders in the proceedings in the state court held their 
rights in subordination to and inferior to the rights of the creditors. 
They cannot exercise any right of property in the assets of the cor- 
poration, after creditors seek to enforce liens, until the value and 
extent of those liens hâve been ascertained and the liens discharged. 
They seek a change in the management of the company, and the pro- 
tection, in the future, of their rights, which hâve been grossly vio- 
lated. They ask this in order that their shares, which the miscon- 
duct of the présent management has ruade valueless by driving the 
company into insolvency, may be rehabilitated, and be given value 
by more careful, economical, and business methods. The proceed- 
ings in this court look to the destruction of the corporation and the 
liquidation of its debts, under the averment that its liabilities ex- 
ceed its assets. We take the case made in the state court. What 
relief do they give the complainant in this case? It holds two 
mortgages on property of the Palmetto Brewing Company securing 
bonds. The property with which the complainant is concerned is 
the property of the brewing company; that is, its interest, subject 
to the liens of the présent complainant. It does not offer to re- 
deem thèse liens. It does not and cannot pray the foreclosure of 
them. It cannot ask that the property be sold without the ex- 
press assent of the lienholder, or without changing and amending 
the whole scope and purpose and prayer of the complaint, and serv- 
ing complainant anew with process, making, in fact, a case wholly 
new. In the meantime it seeks to enjoin the complainant from any 
assertion of its rights, an injunction which would become operative 
upon it as soon as it came in and submitted to the jurisdiction. In 
other words, the présent proceedings in the state court would afford 
no relief whatever to the complainant, certainly none of the relief 
it asks at the hands of this court, without an appearance and an- 
swer in the state court, followed up by some action on its part, mak- 
ing it an active moving party, seeking by its own proceeding affirm- 
ative relief. Without discussing, therefore, the character of the 
parties to the two proceedings, it is manifest that the controversies 
they présent are entirely distinct, and the relief sought in the one, 
not only différent from, but wholly antagonistic to, the relief sought 
in the other. 

The counsel who argued this case with equal ability and earnest- 
ness hâve treated it as threatening a conflict of jurisdiction. But, 
as has been said, it is a question of comity. The jurisdiction of the 
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court over the controversy made hère is unquestionable. The ju- 
risdiction of the state court over the controversy made there can- 
not be disputed. The receiver of this court is in actual peaceable 
possession. The receiver of the state court was appointed subsé- 
quent to his appointaient, in proceedings antedating those in this 
court, "The décisive test, as expressed by the weight of author- 
ity, is that, when the controversy in both actions is the same, the 
court flrst acquiring jurisdiction of the controversy will retain it; 
and it is not necessary that it should take actual possession through 
its receiver of the property to obtain exclusive jurisdiction. If, 
however, the controversy is not the same, there is no conflict of 
jurisdiction as to the question or cause, and the court which flrst 
acquires jurisdiction over the property, by actual seizure through 
its receiver, will enforce that .jurisdiction, and assume the actual 
possession to which it gives the right; and until the property is 
seized, no matter when the suit was commenced, the court does not 
hâve jurisdiction over the property, and another court of concur- 
rent jurisdiction may appoint a receiver, and through Mm take pos- 
session of the property." Gluck & B. Éec. pp. 67, 68; Andrews v. 
Smith, 5 Fed. 833; Compton v. Jesup, 15 C. C. A. 397, 68 Fed. 263. 
In view, therefore, of the fact that the controversy in the suit in 
this court is entirely distinct from that in the state court, and that 
the scope and purpose of the proceedings in the state court are 
not those of the proceedings in this court, connected with the fact 
that the receiver heretofore appointed in the main cause is in actual, 
peaceable possession of the property, and that the complainant 
holds a légal lien on the property, entitling it to its possession 
through a receiver, the mortgagor being insolvent, and that this 
court has been asked by it not to exercise an act of discrétion, but 
to give effect to a right secured to it by the constitution and laws 
of the United States, the prayer of the pétition cannot be granted, 
and it is so ordered. 

But the pétition, with its exhibits, discloses that the minority 
stockholders hâve reasons, satisfactory to them, to distrust the par- 
ties controlling the corporation, and, therefore, that the corporation 
will not properly represent their interests. It is therefore ordered 
that the petitioner, or any person representing the minority stock- 
holders, may, if they be so advised, become parties to thèse proceed- 
ings, to take such course therein as may seem best for the interest 
which concerns them and may represent them. 



UNITED STATES v. BELLINGHAM BAY BOOM CO. 
(Circuit Court, D. Washington, N. D. February 20, 1896.) 

RlVEBS AND HaUBORS— ObSTRUCTTON TO NAVIGATION— ACT CoNG. SEPT. 19, 1890. 

Section 10 of the act of congress of September 19, 1890, providing for 
the removal of unlawful obstructions to navigable waters, does not au- 
thorize the courts to decree the removal of a boom in a small navigable 
river, which, at the time of its construction, prior to the passage of the 
act, was fully authorized by the législature of the state withln which 
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the river lies, and which is necessary to the use of the river as a highway 
for floating logs from forests on its banks; Oie value of such logs being 
much greater than that of other products likely to be transported on the 
river/and the obstruction to navigation caused by the boom not being 
complète. 

W- H. Brinker, U. S. Atty. 
T. G-. Newman, for défendant. 

HANFORD, District Judge. This is a suit in equity, by the United 
States, brought under direction of the attorney gênerai, against 
the Bellingham Bay Boom Company, a corporation organized and ex- 
isting under the laws of the state of Washington. The substantial 
averments of the bill are as follows: That the Nooksack river is a 
navigable stream, which empties into Puget Sound, in Bellingham 
Bay, in the county of Whatcom, statë of Washington, and its waters 
are navigable from its mouth a distance of several miles towards 
its source; that the said défendant, for a period of more than one year 
last past, has maintained, and continues to maintain, an obstruction 
in the navigable waters of said river at and near where it empties 
into Bellingham Bay, as aforesaid, such obstruction consisting of a 
boom in which logs floated down said river are stopped and moored, 
the boom being constructed in such manner as to blockade the river 
during a large portion of theyear,rendering navigation thereon impos- 
sible during said time; that said river is used for navigation by steam- 
boats and small craft, and that said défendant has not obtained per- 
mission of the secretary of war of the United States to continue or to 
maintain said boom, and the said boom was constructed and is main- 
tained without the permission of the secretary of war, and is contin- 
ued in said navigable waters aforesaid, without his consent. The 
prayer of the bill is for a permanent injunction, forbidding the further 
continuing or maintaining of said obstruction, or any part thereof, 
and for a mandatory injunction to cause the removal of said obstruc- 
tion, and for gênerai équitable relief. 

The défensive matter contained in the answer is as follows: The 
défendant says that it became incorporated in the month of June, 
1890, under and by virtue of an act of the législature of the state of 
Washington entitled "An act to déclare and regulate the powers, 
rights and duties of corporations organized to build booms, and to 
catch logs and timber products thereof"; that, under and by virtue 
of the said act and articles of incorporation adopted thereunder, 
power and authority were given défendant in the waters of the Nook- 
sack river, in the state of Washington, to construct, maintain, and use 
ail necessary sheer or receiving booms, dolphins, piers, piles, or other 
structure necessary or convenient for carrying on the business of the 
défendant in catching, booming,sorting,rafting,and holding logs, lum- 
ber, or other timber products, and to improve the Nooksack river so as 
to facilitate the business of logging, driving, rafting, sorting, booming, 
and holding logs, and protecting from loss those engaged in carrying 
on the same; that the construction and maintenance of defendant's 
boom were affirmatiyely authorized by the laws of the state of Wash- 
ington in the month of June, A. D. 1890; that, under and by virtue of 



UNITED STATES V. BELLINGHAM BAY BOOM CO. 587 

said laws of the state of Washington, the said défendant, prior to the 
19th day of September, A. D. 1890, did construct, erect, and main- 
tain its boom for the business purposes aforesaid, in strict accordance 
with the laws of the state of Washington, and not otherwise, at the 
mouth of the Nooksack river, in the county of Whatcom, state of 
Washington, and has there continued to so maintain and operate its 
said boom up to this time. And défendant allèges that, in the con- 
struction and maintenance of said boom, it has expended a large sum 
of money, to wit, the sum of $50,000; that the Nooksack river is a 
small stream, lying wholly and entirely within the state of Washing- 
ton, emptying its waters into Bellingham Bay, and navigable for but 
a few miles from its mouth, by small, light-draught water craft. De- 
fendant dénies that its boom is constructed in such a manner as to 
blockade said river during a large portion of the year, rendering 
navigation thereon impossible during said time, but allèges that at 
certain periods of the year, not to exceed twice in any one year, large 
quantifies of brush, trees, and drift are by freshets and excessive 
high water carried down to the mouth of said Nooksack river, where 
the said brush, trees, and drift become lodged by reason of shoal 
water occasioned by the widening of said river and the deploying of 
its waters into the said Bellingham Bay. Défendant further allèges 
that, under and by virtue of the power and authority to improve said 
river vested in it by the laws of the state of Washington, it has from 
time to time, from the date of its incorporation up to the présent time, 
and covering a period of more than four years, expended large sums 
of money, to wit, the sum of f 2,500 per year, in the purchase of 
powder, tools, and labor for the improvement of said river, by remov- 
ing the said brush, trees, and drift from the mouth thereof, and 
removing trees, snags, and drift from the channel thereof to a dis- 
tance of 20 miles from its mouth. Défendant further allèges that 
by reason of the location and maintenance of its boom and of the im- 
provement of said river, made by the défendant as aforesaid, the navi- 
gation of said river for boats and water craft has been greatly facili- 
tated, and that, in "the absence of such improvement to the navigation 
by défendant as aforesaid, the mouth of said river would become 
entirely obstructed by brush, trees, and drift, rendering navigation 
thereon totally impossible during the greater portion of the year; 
that immense f orests of flr and cedar timber, of the market value of 
many millions of dollars, which constitute the chief wealth of What- 
com county, border and are tributary to the said Nooksack river and 
its branches, which said river is the natural and only outlet for most 
of said timber to the mills and market ; that the commerce conducted 
and carried on upon said river by the transportation of goods, wares, 
and merchandise is, and always has been, trifling and inconsiderable 
in amount, and in value greatly inferior to that of the logs and tim- 
ber products floated down said river to the millsandmarket; that,dur- 
ing the four years last past, the total value of ail such goods, wares, 
and merchandise so transported upon said river has not amounted to 
more than $5,000; and défendant allèges that the market value of the 
saw logs and timber products floated down said river, and caught, 
sorted, boomed, and rafted at defendant's boom, during the same 
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period, amounts to $90,000 ; that the greatest and chief value of the 
said Nooksack river to the citizens of this and other states of the 
Union is its use as an outlet for floating saw logs and timber products 
to the mills and market; that none of the tiruber situate upon or 
tributary to the said river as aforesaid can be taken to the mills and 
market by floating down said river without the maintenance of a 
boom located at the mouth thereof for catching, sorting, booming, 
holding, and rafting tne same; that there are a number of saw and 
shingle mills located on the shores of Bellingham Bay, which are 
largely dépendent for their supply of saw logs upon logs floated down 
said river, and, if deprived of such source of supply, will suffer great 
damage and injury. The défendant further allèges that it has at ail 
times maintained and operated its said boom in accordance with the 
laws of the state of Washington thereunto pertaining, and has always 
exercised great care that its said boom should not interfère with the 
navigation of said Nooksack river by boats, and water craft navigating 
the same. To this answer a gênerai replication was filed. 

The évidence has been taken before an examiner, and reported 
to the court. At the time of introducing proofs, it was stipu- 
lated between the parties that the Nooksack river is a navigable 
stream, having its source in Whatcom county, and running through 
Whatcom county, to Bellingham Bay, emptying its waters into said 
bay, and is navigable from its mouth for a distance towards its 
source by light-water craft, and said river is wholly within said 
county. On the part of the government, 19 witnesses were called 
and sworn, — two steamboat captains, who hâve had practical ex- 
périence in navigating the Nooksack river with small steamboats; 
one merchant; one proprietor of a sawmill; one fisherman; one 
school teacher; and a number of farmers and county officiais. 
They ail appear to hâve a gênerai knowledge of the country 
through which the river flows, and the history of the settlement 
of the Nooksack valley; the testimony of said witnesses being in 
gênerai to the effect that the piles driven to support the defend- 
ant's boom, and the boom itself, impede the passage of steam- 
boats, and that it has a tendency to collect drift timber and cause 
shoaling at the mouth of the river, by detaining the silt and sand, 
and causing the same to form a bar, and that navigation of the 
river by boats is interfered with by the bar, and by jams of drift 
collecting therein, and by filling up of the channel. For the de- 
fendant nine witnesses were sworn and hâve testified, including 
steamboat men, engineers, and the persons who superintended the 
work done by the défendant in constructing the boom and clear- 
ing the river of jams and obstructions; and their testimony tends 
to prove the allégations of the defendant's answer as to the par- 
ticular time when the boom was constructed, the condition of 
the river prior thereto, and the particular work and expenditures 
of the défendant in clearing the river of jams, and keeping it open 
for navigation. As to thèse disputed facts, the defendant's wit- 
nesses, having particular knowledge, are better able to testify in- 
telligently, by reason of having made examinations and surveys, 
or being connected with the work done, than the witnesses for 
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the government, who speak only from a gênerai knowledge. No 
engineer has been called by the government to testify as to facts 
ascertained by an actual survey. 

Upon considération of ail the évidence, I find that, prior to the 
construction of the boom, trees and drift carried down the river 
by floods formed jams, which obstructed navigation, requiring 
labor and expense to keep the river open; and that the boom 
company, since commencing to construct the boom, at an expense 
of many thousand dollars, eut out, blasted, and removed ail drift 
which prior to the commencement of this suit lodged in the vicinity 
of the boom, and kept the mouth of the river clear of obstruction 
other than the boom itself and the saw logs collected therein ; and, 
by such expenditures and work, the company has rendered ample 
recompense for the impediment to navigation of the river by vessels, 
caused by its boom. 

The boom was constructed in the summer of 1890, and com- 
pleted prior to the 19th day of September, 1890 (the date of ap- 
proval of the act of congress pursuant to which this suit was in- 
stituted); and the construction of the boom was duly author- 
ized, as alleged in the answer, by an act of the législature of 
the state of Washington approved March 17, 1890, which act au- 
thorizes the incorporation of boom companies, and section 3 pro- 
vides : 

"Such corporations shall hâve power and are hereby authorized, in any of 
the waters of this state or the dividing waters therepf, to construct, maintain 
and use ail necessary sheer or receiving booms, dolphlns, piers, piles or other 
structure necessary or convenient for carrying on the business of such corpora- 
tions." Laws Wash. 1889-90, p. 470. 

By uncontradicted évidence, it is shown that there are immense 
forests of timber, which, when eut into saw logs, can be brought 
to market in the most convenient way by floating down the Nook- 
sack river, the value of which is many times greater than th« 
probable value of other products which may be transported upon 
the river ; and, to make the river available as a means for bringing 
timber to market, it is necessary to maintain a boom at its mouth. 

in view of ail the f-.cts, and considering that this river is wholly 
within this state, I hold: First, that the législature of the state 
had ample power prior to the enactment by congress of the river 
and harbor act of September 19, 1890, to authorize the construc- 
tion of this boom, and that at the time of its construction it was 
authorized by law, and therefore not a nuisance, nor an unlawful 
obstruction of navigation; and, in the second place, that the chief 
value of the Nooksack river as a highway is for the floating of 
saw logs, and that persons and corporations having occasion to 
use it for that purpose hâve rights equal to the rights of others 
to use the river as a highway for boats and vessels, and that a 
boom at the mouth of the river necessary for gathering and holding 
saw logs is to be regarded as an aid to the use of the river for a 
lawful purpose, and entitled to protection the same as a wharf 
or pier constructed at a convenient place for the convenience of 
vessels. 
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In the case of Pound v. Turck, 95 IL S. 459-465, Mr. Justice 
Miller, in the opinion of the court, says: 

"There are within the state of Wisconsin, and perhaps other States, many 
small streams navigable for a short distance from their mouths in one of the 
great rivers of the country, by steamboats, but whose greatest value in water 
carriage is as outlets to saw logs, sawed lumber, coal, sait, etc. In order to 
develop their greatest utility in that regard, it is often essential that such 
structures as dams, booms, piers, etc., should be used, winch are substantial 
obstructions to gênerai navigation, and more or less so to rafts and barges. But 
to the législature of the state may be most appropriately confided the author- 
lty to authorize thèse structures where their use will do more good than harm, 
and to impose such régulations and limitations in their construction and use 
as will best reconcile and accommodate the interest of ail concemed in the 
matter. And, since the doctrine we hâve deduced from the cases recognizes 
the right of congress to Interfère and control the matter whenever it may deem 
it necessary to do so, the exercise of this limited power may ail the more saf ely 
be confided to the local législature." 

It was unnecessary for the défendant to obtain permission of 
the secretary of war to construct this boom, for the very good 
reason that, when it was constructed, there was no law in ex- 
istence requiring the permission of that offlcer. This bill seems 
to hâve been prepared under a supposition that the seventh sec- 
tion of the act of September 19, 1890, entitled "An act making ap- 
propriation for the construction, repair, and préservation of cer- 
tain public works on rivers and harbors, and for other purposes" 
(1 Supp. Itev. St. 2d Ed., p. 800), is rétroactive in its effect, or at 
least, taken in connection with the tenth section of the same act, 
it renders ail obstructions of navigable rivers not authorized by 
the secretary of war unlawful, and that the circuit court may re- 
quire the same to be removed. But the seventh section, from its 
words, is clearly prospective, and'must be so considered in its 
application to cases. And the tenth section does not make the 
maintenance of ail previously constructed bridges, piers, docks, 
wharves, and similar structures erected for business purposes un- 
lawful, nor authorize the removal of the same, but, on the con- 
trary, makes an exception which, in my opinion, includes the boom 
in question. The first clause of the section is as follows: "That 
the création of any obstruction, not afflrmatively authorized by 
law, to the navigable capacity of any waters in respect to which 
the United States has jurisdiction, is hereby prohibited." ,And 
it is only the continuance of such obstructions — that is to say, 
any obstructions not afflrmatively authorized by law — which is 
made unlawful by the act, and that part of the section authoriz- 
ing the courts by injunction to prevent and remove obstructions 
in navigable rivers provides that "the création and continuing of 
any unlawful obstruction in this act mentioned may be prevented, 
and such obstruction may be caused to be removed by the injunc- 
tion of any circuit court exercising jurisdiction in any district in 
which such obstruction may be threatened or may exist." To 
bring the case within the law authorizing an injunction for the 
removal of this boom, it is necessary for the court to flnd the 
same to be an unlawful obstruction. But the same having been 
afflrmatively authorized by a valid law of this state at the time 
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of its création, and being lawfully in existence at the date of 
the act of congress, the court cannot so find, and is therefore with- 
out authority to command its removal. 
Let there be a decree dismissing the suit. 
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(Circuit Court, S. D. California. February 24, 1896.) 

No. 651. 

Corporations— Receivers— Stockholders' Suit. 

In a suit brought by stockholders in a corporation against the corpora- 
tion and its directors to stop alleged fraudulent and illégal transactions of 
the company, and to compel an accountlng from the directors for profits 
unlawfully realized by them through breaches of their fiduciary obliga- 
tions, and to procure the rescission of a fraudulent contract and the can- 
cellation of spurious stock, where it is alleged that the directors are tools 
of and under the control of one of their nurnber, who profits by the frauda 
alleged, and who maintains his control by means of the spurious stock, 
the appointaient of a receiver to collect and préserve the property of the 
corporation to meet the charges which the plaintiffs seek to establish is a 
proper remedy. 

A. B. Hotchkiss, for complainants. 

W. H. Hart and Aylett R. Cotton, for défendants. 

WELLBORN, District Judge. This is a motion by the défend- 
ant the Colorado River Irrigation Company to vacate the order 
heretofore made for the appointaient of a temporary receiver, 
and to dissolve the temporary injunction heretofore granted in 
said suit. The motion rests entirely upon demurrer, and there- 
fore the allégations of the bill must, for the purposes of this hear- 
ing, be accepted as true. I shall not undertake to review the nu- 
merous grounds of the motion as therein stated. None of them, 
in my opinion, are tenable. I think that the facts set forth in 
the bill présent a proper case for the interposition of a court of 
equity, and that the appointment of the receiver was both within 
the jurisdiction of the court and justifled by the exigencies of the 
case. The bill does not ask a dissolution of the corporation, or 
a statutory receivership to wind up its business. Ail that it 
seeks to accomplish through the receiver is the collection into his 
hands and préservation of the property of the corporation to 
meet the équitable charge or lien which plaintiffs insist they will 
ultimately establish against such property. It is the ordinary 
stockholders' action to stop, according to the allégations of the 
bill, fraudulent and illégal transactions of the company, and to 
compel an accounting from certain directors for profits unlaw- 
fully realized by them through breaches of their fiduciary obliga- 
tions, and to procure the rescission of a fraudulent contract, and 
the cancellation of certain spurious stock. The directors thus 
charged with betrayals of their trust are made parties to the bill. 
.While it is true that the substantial relief prayed for is largely 
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against one of thèse directors, John 0. Beatty, and upon liabili- 
ties from him nominally direct to the corporation, yet the right 
of the plaintiffs to enforce thèse liabilities in their own names 
results from the alleged facts that, said corporation being under 
the control of directors, who are the "instruments and tools of 
said Beatty," will not, by suit or otherwise, redress the wrongs 
complained of, and that by means of said spurious stock said 
Beatty is enabled to perpetuate said control. To a board of di- 
rectors or a body of stockholders thus constituted and influenced, 
formai demand for remédiai action in the corporate name against 
the wrongdoers would be mère idle ceremony not required by law. 
The bill, however, does allège that earnest efforts hâve been made 
on behalf of the complainants to induce the directors of said Com- 
pany to institute in the name of the company appropriate pro- 
ceedings against the défendant Beatty, but that they hâve neg- 
lected and refused to do so, for the reason that they are under 
the complète control and domination of said défendant. In Hawes 
v. Oakland, 104 U. S. 460, the court, after declaring that, in or- 
der to maintain a suit of the character therein discussed, the stock- 
holder must make honest efforts to induce immédiate action on the 
part of the directors, and, failing in this, then on the part of the 
stockholders as a body, proceeds as f ollows : "And he must show a 
case, if this is not done, where it could not be done, or it was 
not reasonable to require it." The facts of the présent case amply 
fulfill this requirement. It may be further observed, in this con- 
nection, that the bill of complaint compiles fully with equity rule 
94 in alleging that each of the complainants was a shareholder 
at the time of the transaction complained of, and that the suit 
is not a collusive one to confer upon this court jurisdiction of a 
case of which it would not otherwise hâve cognizance. The ulti- 
mate objects of the bill being such as above indicated, a temporary 
receivership is clearly an authorized and appropriate incident to 
the relief sought. The décision in the French Bank Case, 53 Cal. 
495, upon which the défendant largely relies, is not, I think, ap- 
plicable hère. There, the plaintiff, who was a creditor and mem- 
ber of the corporation, sued to recover judgment for his debt, and 
to hâve the corporation declared insolvent, and a receiver ap- 
pointed to take charge of ail the property and business of said 
corporation, and wind up its affairs, the main ground of the relief 
sought being the corporation's insolvency. The décision of the 
court was simply to the effect that, for the purpose and upon the 
ground stated, the court had no jurisdiction to appoint the re- 
ceiver. That the décision was intended to be limited to the 
précise facts before the court is shown in the following extract 
from the opinion: 

"The corporation Itself being the sole party défendant, the trustées— those 
persons upon whom the management of its affaira is devolved— are not par- 
ties, nor is any relief sought against them personally. That there is no in- 
hérent power in the district courts, as being courts of equity, to appoint a re- 
ceiver in such a case as that presented by the complaint of Gallagher, is there- 
fore apparent both upon prlnciple and authority." 
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The court quotes with approval the language of Chancellor Kent : 

"That the persons who, from time to time, exercise the corporate powers, 
may, in their character of trustées, be accountable to this court [the court of 
chancery] for a fraudulent breach of trust." 

And then adds: 

"And in exercise of thèse admitted equity powers of the court, referable to 
the well-known grounds upon which its jurisdiction ordinarily proceeds, em- 
bracing the cognizance of fraud, accident, trust, and the like, the rights of 
natural persons injured or put at hazard through corporate proceedings un- 
authorized by law, will find ample protection and redress." French Bank 
Case, 53 Cal. 551. 

The construction which I hâve placed upon the French Bank 
Case seems to be confirmed by positive expressions of the suprême 
court of California in a later case, where it is said: 

"But it has never been held that creditors and stockholders of banking cor- 
porations hâve no remedy, independent of the bank commissioners' act, against 
the abuses hère charged. We know of no case in which this court has held 
that they were without a remedy In a court of equity, and certainly nothing 
of the sort was decided in the only case to which we hâve been cited by coun- 
sel,— French Bank Case, 53 Cal. 495. AU that was decided in that case was 
that a court of equity has no jurisdiction, in a suit by a private person against 
the corporation alone, to appoint a receiver to wind up its business; the prac- 
tical effect of such a decree being a dissolution of the corporation,— a resuit 
which, it was held, could be accomplished only at the suit of the state. But 
that an action might be maintained against the directors of a corporation in 
a proper case was expressiy <-<-LCPfle<* PaopV« Home Sav. Bank v. Su- 
perior Court of City and County of San Francisco, 103 Cal. 34, 36 Pac. 1015. 

In the présent suit, the bill of complaint, whose scope and gên- 
erai features I hâve already adverted to, clearly présents a "proper 
case" for équitable cognizance, and shows, unquestionably, that 
complainants hâve capacity to maintain a stockholders' suit, with- 
in the rules and principlés declared in the leading case of Hawes 
v. Oakland, 104 U. S. 460. With such a high précèdent support- 
ing the bill, further citation of authorities to that end is unnec- 
essary. For an epitomized account, however, of the origin and 
development of the doctrine enunciated in Hawes v. Oakland, see 
Cook, Stock & Stockh. (2d Ed.) §§ 644b, 645. 

As already stated, the receivership is merely a conservative pro- 
vision, incidental to the main object of the bill, and, I think, 
clearly justified by the facts of the case. The exigencies upon 
which a court of equity ordinarily appoints a receiver of the prop- 
erty of a corporation, hâve been stated thus: 

"Independently of statutory authority, a court of equity will ordinarily ap- 
point a receiver of the property of a corporation in only seven cases: * * * 
Thirdly. At the suit of persons interested, whether as stockholders or cred- 
itors in the property, where there is a breach of duty by the directors, and an 
actual or threatened loss. * * * Fifthly. Where for a long time a corpora- 
tion has ceàsed to transact business, and its officers hâve ceased to act." 1 
Fost. Fed. Prac. 897, and cases cited. 

The allégations of the bill bring this case within each of thèse 
two classes. 

The facts that the receiver résides in the state of New York, and 
waa not required to give bond in this jurisdiction, were matters 

v.72F.no.5— 38 
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entirely within the discrétion of the court, and furnish no ground 
for vacating the order appointing the receiver. 

The point made by défendant in its brief that this court has no 
jurisdiction of the subject-matter of the bill, because it appears 
therefrom that at the commencement of the action, the United 
States court of the Southern district of New York had acquired 
jurisdiction of said matters, is not well taken. The circuit court 
of New York is the court of primary jurisdiction, and the suit hère 
ancillary. Such ancillary proceedings, outside of the primary ju- 
risdiction, are too strongly fortifled by principles of comity, and 
too amply sustained by précédents, to be now successfully called in 
question. 

The motion to dissolve injunction and vacate order appointing 
receiver is denied. 



PARK v. NEW YORK, L. B. & W. R. CO. 

FARMERS' LOAN & TRUST CO. v. SAME. 

(Circuit Court, S. D. New York. September 5, 1895.) 

Contracts— Interprétation— Express Business. 

Prior to 188S the express business of the E. R. R. was carried on by the 
E. Express Co. under a contract with the E. R. Co. On March 16, 1888, 
the W. Express Co. made a contract with the E. Express Co. by which it 
assumed the latter company's obligations under the contract with the rail- 
road company, and immediately afterwards tht W. Co. made a contract di- 
rectly with the railroad company for the conduct of the express business. 
By this contract it was agreed that, in considération of a percentage of the 
gross receipts of the express business, the railroad company would furnish 
facilities for such business, and carry the express matter on its passen- 
ger trains, and that in case the amount of express matter should be too 
large to be conveniently carried on such trains, or if compétition with 
other express companies should make it necessary, the railroad company 
would run spécial trains, so arrangea as to enable the express company to 
compete with its rivais, and that, if the railroad company's percentage of 
the receipts from the business of such trains should be less than the cost 
of running the same, the express company should pay the différence. In a 
subséquent clause of the contract the railroad company agreed that it 
would keep its equipment and train service in such a state of efflcieney as 
would enable the express company to compete successfully with its rivais. 
At the tlme this contract was executed, spécial express trains were being 
run each way between the termini of the road. Shortly after the making 
of the contract the railroad company presented bills to the express com- 
pany for the expense of thèse trains in excess of the railroad company's 
receipts therefrom. The express company declined to pay the same, and, 
as part of a settlement of various différences, it was agreed that the bills 
should be wlthdrawn, and that the railroad company would continue run- 
ning the trains wlthout extra charge. Subsequently It became necessary, 
In order to enable the express company to compete with its rivais, to ex- 
pedite the running of thèse trains. The length of the railroad between its 
termini, and the character of its road, were such that under equal condi- 
tions it could not make as good time as some of the competing lines, but 
it was conceded to be possible to make the service on the spécial express 
trains Ketter than It was. Hélâ, that thb gênerai provisions of that part 
of the contract which required the railroad company to maintain such a 
train service as to enable the express company to compete with its rivais 
were controlled by the spécifie provisions relating to spécial express 
trains, and payment of the extra cost thereof by the express company; 
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that the subséquent agreement of settlement did not absolve the express 
company from obligation to pay for ail further improvement In the train 
service which might become necessary; and that the railroad company 
was not bound to expedite the service of the spécial express trains, except 
upon payment of the increased cost by the express company. 

2."Samb. 

The contract between the railroad company and the W. Express Co. pro- 
vided that it should apply to certain named lines of road, and to ail others 
winch the E. R. Co. should lease, operate, or control, or over which it 
should hâve running arrangements. The E. R. Co. owned stock of, and 
had running arrangements with, another road, which had also a separate 
contract with the E. Express Co., which was assigned to the W. Express 
Co. at the time its contract with the E. R. Co. was made, and was recog- 
nized by the latter as existing. Held, that the fact that such road would, 
at the expiration of its spécial contract, corne under the terros of the E. R. 
Co.'s contract, as a controlled road, did not make the E. R. Co. responsîble 
for violations thereof occurring during its continuance. 

Frédéric B. Jennings, for the motion. 
Allan McCulloh, opposed. 

LACOMBE, Circuit Judge. This is an application by the receiv- 
ers of the New York, Lake Erie & Western Railroad Company (here- 
inafter called the "Erie Railroad Company") for instructions rela- 
tive to a contract made between the company and Wells-Far go 
Company on March 16, 1888, for the conduct of an express business 
over the lines of the railroad company. Under the terms of this 
contract the express company agreed to pay to the railroad com- 
pany 40 per cent, of the entire gross earnings received from the op- 
ération of the express business over the lines covered by the con- 
tract. On the same day (March 16, 1888) a further contract was 
made, the two contracta being parts of the same transaction, where- 
by the express company guarantied that the proportion of gross 
earnings to be paid to the railroad company under the flrst-named 
contract should amount to not less than f 500,000 a year; that is to 
say, $41,666.66 a month. For the months of July, 1894, to Feb- 
ruary, 1895, inclusive, the express company has not paid the full 
amount of the minimum guaranty for which provision is made in 
the contract above referred to. The whole amount claimed for 
said months is $333,333.28, of which the sum of $296,542.59 has been 
paid, leaving a balance claimed by the receivers amounting to $36,- 
790.69, wherefore the receivers ask the instructions of the court. 
The relations of the two companies always hâve been, and, despite 
existing différences, are, amicable; and by arrangement between 
counsel the express company has answered the pétition of receiv- 
ers, and been heard upon the application, apparently with the ex- 
pectation that upon the court's construing the contract ail différ- 
ences between the parties to it can be mutually adjusted without 
litigation. The express company has paid to the receivers the full 
40 per cent, of the gross earnings provided for, which, however, 
did not amount to the minimum guaranty. It has declined to 
make further payments on account of said eight months, to offset 
losses which it has sustained by reason, as it contends, of the fail- 
ure of the railroad company and the receivers to perform the terms 
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of the contract upon tlieir part. The affidavits contain many state- 
ments of facts which are controverted, and are largely taken up 
with averments on one side, and explanations or contradictions on 
the other, of gênerai defective and inefflcient survice furnished by 
the receivers. The argument, however, was conûned to the two 
main averments hereinafter set forth, as to which there is no dis- 
pute as to the facts. Upon thèse, and upon thèse only, can the 
court undertake to express an opinion. Disputed questions of fact 
may beat be disposed of otherwise than upon affidavits, and, when 
the main points of différence are settled by a construction of the 
contract accepted by both parties, thèse minor contentions will no 
doubt be adjusted without the intervention of the court. 

The main grounds upon which the express company resists the 
claim of the receivers are thèse: (1) Loss of business arising from 
the refusai of the receivers to expedite the train service over the 
Unes of the railroad. (2) Losses arising by reason of the strike at 
Chicago in the summer of 1894. 

Inasmuch as the several contracta between the companies must 
be construed in the light of the surrounding circumstances, a some- 
what full review of the facts is necessary. 

Prior to 1888 the express business of the railroad was transacted, 
under contract with the railroad company, by the Erie Express 
Company, which also had a contract with the Chicago & Atlantic 
Railroad Company, dated May 15, 1887, the two roads making to- 
gether a continuous Une from New York to Chicago. This con- 
tract between the Erie Express and the Chicago & Atlantic con- 
tained explicit and comprehensive provisions as to the character 
of service to be rendered, and the manner in which the business 
should be conducted, and reserved to the Chicago & Atlantic, as 
considération for the rights and privilèges and facilities thereby 
granted, 40 per cent, of the gross earnings of the express com- 
pany for the distance carried over the Chicago & Atlantic Railway. 
This contract was to continue in force for 10 years, and thereafter, 
unless and until terminated by 60 days' notice in writing. It con- 
tained a clause providing that in case the New York, Lake Erie & 
Western Railroad Company should contract with any other express 
company (than the Erie Express Company) for the conduct of ex- 
press business over its line, the Erie Express Company should hâve 
the right to assign its contract with the Chicago & Atlantic to 
such other express company, which should hâve and enjoy ail the 
rights and privilèges, and be subject to ail the covenants and con- 
ditions, therein provided to be enjoyed and performed by the Erie 
Express; it being "mutually understood and agreed that, in case 
such assignment is made, it shall be upon condition that the com- 
pany to which said assignment is made shall agrée that from and 
after the date of such assignment the minimum sum to be paid 
the railway company hereunder by such company shall be f36,000 
per year." The terms of the contract of the Erie Railroad Com- 
pany with the Erie Express Company do not appear, nor does the 
date of its expiration. On March 16, 1888, the Erie Express Com- 
pany executed a written agreement with the Wells-Far go Com 
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pany, whereby, in considération of the assumption by Wells-Fargo 
Company of ail the obligations imposed upon the Erie Express 
Company by the contract of May 15, 1887, with the Chicago & At- 
lantic, and of payment of the full value of the Erie Express Com- 
pany's plant, it assigned to Wells, Fargo & Co. its good will and 
plant, and also the contract with the Chicago & Atlantic Railway 
Company, "* * * and also ail its rights, title, and interest in 
and to ail other contracts, agreements," etc., "* * * under or 
by virtue of which it carried on the express business on the lines 
of New York, Lake Erie & Western Bailroad Company, the Chi- 
cago & Atlantic Eailway Company, and any and ail other lines of 
railroad whatsoever." Assuming the contract between the Erie 
Express Company and the Erie Railroad Company to be assign- 
able, this last-quoted agreement transferred its privilèges and ob- 
ligations to the Wells-Fargo Company; but, instead of continuing 
to operate under the older contract, Wells-Fargo Company itself 
entered into the new contracts with the Erie Railroad which now 
call for construction. No such new contracts were made by Wells- 
Fargo Company with the Chicago & Atlantic, but it continued op- 
érations on that railroad under the contract assigned to it by the 
Erie Express Company. Subsequently the Chicago & Atlantic was 
sold out under foreclosure, and bought by a new corporation, called 
the Chicago & Erie Railroad Company; but so far as appears the 
contract of May, 1887, which bas not expired by its own limitation, 
was never abrogated by the original parties or their successors in 
interest, and, in the absence of further information as to proceed- 
ings in foreclosure, must be presumed to bind the successors of 
the Chicago & Atlantic, and to be still in force. Certainly the pa- 
pers show that it has been treated by both parties to the présent 
controversy as being in force subsequently to the sale in foreclo- 
sure, and the acquisition of the road of the Chicago & Atlantic by 
the Chicago & Erie. The terms of the contract of March 16, 1888, 
are as follows: By the flrst clause the Erie Railroad Company 
agrées : 

"First. To provide on each of its daily passenger trains sufticient facilities of 
the kind customarily f urnished to express companies by railroad companies for 
the transportation of ail f reight and express matter which may be tendered by 
the express company to the railroad company, at any station at which passenger 
trains may stop, and to receive and transport sueh freight and express matter 
upon such passenger trains leaving such station next following such tender, and 
to carry and deliver the same without détention. And said railroad company fur- 
ther agrées that in case the amountof freight and express matter so tendered for 
transportation by said express company shall be in excess of the amount that 
can conveniently be carried upon the regular passenger trains of said railroad 
company, or if compétition with other express companies shall make it neces- 
sary in order to enable said express company to retain its due and fair share 
of the express business between any points on said lines, the railroad com- 
pany will run spécial express trains between such points, leaving and arriving 
at such time as will enable the express company to compete for business 
with express companies having similar trains run over railroads upon which 
guch other companies may be doing an express business. If the shares of the 
earnings of such spécial express train accruing to the railroad company at 
the rate hereinafter fixed shall be less than the actual cost of running such 
train, then the express company shall pay to said railroad company the dif- 
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ference between such earnings and such actual cost. * * * The Unes of 
road to which thls contract shall be applicable are glven, together wlth their 
respective mileages, In the schedule hereunto attached. And the said railroad 
company hereby further agrées that, in addition to the Unes mentioned in 
said schedule, this contract shall include any and ail other lines of road which 
it may lease, operate, or control, or over which it shall hâve running arrange- 
ments, during the existence of this contract." 

The line of Chicago & Atlantic (now Chicago & Erie) is not in- 
cluded in the schedule annexed to the contract. 

By the second clause the express company agrées to pay to the 
railroad company 40 per cent, of the entire gross earnings received 
by it in the opération of the express business on said lines included 
in said schedule, or afterwards acquired in the manner above 
stated. Succeeding clauses provide in détail for manner of pay- 
ment; for the carrying of safes, of express messengers and guards; 
for lighting and heating; for telegrams for agents; for damage 
claims, and other matters not germane to the question now under 
discussion. The thirteenth clause provides as follows: 

"Thirteenth. It is the intention of this contract to make the opération of 
the express business over the lines herein mentioned mutually advantageous 
to the railroad company and express company; and it is understood and agreed 
that the railroad company shall, to the extent of its ability, assist the express 
company in acquiring traffie, and also in securing connections, arrangements, 
and contracts with other railroads and transportation companies. And the 
railroad company hereby agrées that it will, during the existence of this con- 
tract, keep and maintain its equipment, and will keep its train service in 
such a state of efflciency as will enable the express company to successfully 
compete with express companies doing business over the lines compétitive 
to the lines covered by this contract, and the express company will, to the 
extent of its ability, assist the railroad company in securing freight and 
passenger business; and it is agreed and understood that the express company 
shall not make contracts with lines compétitive with said railroad company for 
the transaction of an express business, except npon consultation with and ap- 
proval of the railroad company, and except, further, in case railroad com- 
panies with which the express company has contracts covering after-acquired 
lines should, by extension, lease, or trackage arrangements, become compétitive 
with said railroad company. It is further agreed and understood that the express 
company will forward by the Unes of the railroad company ail its business, 
foreign and doinestic, for points east of Chicago, reached by said lines of said 
railroad or its connections, and, in like manner, will send ail its west-bound 
matter originating east of Chicago by way of said lines, except as hereinabove 
provided. But this provision shall not be construed to compel the express 
company to use the lines of the railroad company for through business be- 
tween New York and Chicago, if, by reason of the expiration or détermina- 
tion of the contracts now existing, or the failure or inabiliry of the railroad 
company to secure another route, the express company should lose the right 
to do the express business between the' western terminus of the lines of the 
railroad company and Chicago." 

The collatéral contract of March 16, 1888, between the sanie par- 
ties, guaranties the payment by Wells-Fargo Company to the Erie 
Railroad of $500,000 in cash, as a further considération for entering 
into the main contract, and that the proportion of gross «arnings 
to be paid under its provisions "shall amount to not less than 
$500,000 yearly for the lines included in the schedule attacned to 
said contract." 

At the time thèse contracts were made, two spécial express 
trains (Nos. 13 and 14) were being run one each way between New 
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York and Chicago. Apparently, the service by thèse two trains 
has since been improved, but still greater improvements in the 
service of similar trains run on other roads prevent the express 
company from competing successfully with other express compa- 
nies using those roads. It is conceded that it is possible to fur- 
ther expedite the service by Nos. 13 and 14, and the receivers state 
that they are willing so to do, if repaid the additional expense 
to the railroad of such improvements. As before stated, the ques- 
tion of a right under the contract to quicker service by those trains 
only will be discussed. It was a fact well known, of course, to 
both parties, when the contract was entered into, that the dis- 
tance from New York to Chicago was greater by the Erie and Chi- 
cago & Erie than by competing roads, and made still greater run- 
ning time, by reason of more difficult grades and curves; and that 
fact should not be lost sight of in construing the thirteenth clause, 
above quoted. It must hâve been fully understood by both par- 
ties that if ail the railroads running from New York to Chicago 
maintained their lines in the highest state of perfection, used the 
very best engines, cars, equipment, and appliances known to 
the art, and arrangea for the running of their trains with the 
greatest skill as to adjustment of loads, hours of departure, etc., 
it would not be possible for the Erie to make as quick time be- 
tween the two termini as could be made by a shorter line. The 
provision in that clause for a train service in such a state of effi- 
eiency as will enable the express company to successfully compete, 
etc., while calling for a service relatively the best, certainly does 
not mean that the railroad shall accomplish the impossible, by 
maintaining a service better than the best. The présent service 
by trains 13 and 14, however, is concededly not the best practica- 
ble, and should be improved, and the only question now to be de- 
cided is whether the additional cost of expediting thèse trains 
should be borne by the railroad or the express company. If the 
thirteenth clause stood alone, the railroad company might fairly 
be required to improve this service at its own expense; for that 
clause calls for an express service unlimited by the exigencies of 
the other business, freight and passenger, carried on by the rail- 
road company. But the phraseology of the thirteenth clause is 
gênerai, while that of the first clause is spécifie; and though both 
are to be construed together, and ail clauses of the contract to be 
given effect according to the fair import of its language, if there 
be inconsistency between gênerai and spécifie provisions the latter 
will control, to the extent, at least, that they are plainly spécifie. 
Thèse two trains are specifically provided for in the latter half of 
the first clause as "spécial express trains," and whatever improve- 
ments may be required to bring up the service of those trains to 
the standard prescribed in such first clause, or even in the thir- 
teenth or gênerai clause, it is expressly provided that the différ- 
ence between what the railroad company earns by running them, 
and the cost of so running them, shall be paid by the express com- 
pany. It would be unwise, in advance of such improvements in 
the service of thèse two trains as the receivers offer to make, to 
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express an opinion as to the précise degree of efficiency which the 
contract entitles the express company to exact, but that the in- 
creased cost of securing such efficiency, if any "spécial express 
trains" such as the flrst clause calls for, shall be borne by the ex- 
press company, is a plain requirement of the contracts of March 16, 
1888. 

It further appears that, îlot long after the making of this con- 
tract, the railroad company presented bills to the express company 
for the différence between the earnings and the actual cost of run- 
ning said two trains, which, as was said before, had been regu- 
Sarly run on the road during the time of the Erie Express Com- 
pany. The Wells-Fargo Company declined to pay, and that claim, 
vrith other différences arising between the companies, was ad- 
justed by a further contract dated November 1, 1889. That con- 
tract recites that questions hâve arisen between the parties as to 
the true meaning and construction of certain clauses of the two 
agreements (the main contract and the contract of guaranty) en- 
tered into March 16, 1888, which différences the contract of Novem- 
ber 1, 1889, is to harmonize. It provides that for a limited period 
the minimum guarantied shall be $450,000, instead of $500,000; 
manifestly not an agreement as to the meaning of the former con- 
tract, but a distinct modification of its terms. It contains further 
provisions as to sharing the loss or damage sustained by an acci- 
dent at Shohola; as to the express company's maintaining an ac- 
counting department; as to the transportation of milk, garden, or 
other products; and as to the interprétation to be given to the 
seventh paragraph of the main contract. Its second clause reads 
as follows: 

"Second. The railroad company agrées to withdraw the bill which It has 
rendered against the express company for the différence between the earnings 
and actual cost of running trains between New York and Chicago now known 
as trains 'Nos. 13 and 14,' and will continue them, or a similar service, making 
no charge for the same." 

This paragraph undoubtedly modifled the original contract so as 
to require the railroad company to continue the two spécial ex- 
press trains which it had put on the road before the Wells-Fargo 
Company succeeded the Erie Express, and to run them so as to fur- 
nish service similar to that already afforded by them, without any 
charge to the express company. But it would be too broad a con- 
struction of the contract of November 1, 1889, to hold that the rail- 
road company thereby assumed the obligation of expediting and 
improving the service of those two trains, to an unlimited extent, 
entirely at the cost of the railroad company, no matter how great 
that cost might be. It wpuld need much plainer language than is 
hère employed to warrant such a construction. 

The other question to be decided on this application is whether 
the express company may offset against the claim now presented 
its losses; sustained in conséquence of interruption to business or 
diminution of earnings arising by reason of the strike in Chicago 
w the summer of 1894. It seems from the affldavits that such in- 
terruption as there was in conséquence of the strike occurred on 
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the line of the Chicago & Erie. The application of a similar rule 
of interprétation to that already employed disposes of this ques- 
tion. Assuming that either by reason of the Erie Eailroad's own- 
ership of the stock of the Chicago & Erie, or because of its having 
running arrangements with the latter road, the Une of the Chicago 
& Erie would corne within the gênerai enumeration at the close of 
paragraph 1 of the contract of March 16, 1888, the mutual rights 
and obligations of the parties are still to be determined by the spé- 
cifie and exclusive contract of 1887, which makes spécial provision 
for the express business to be carried on upon the line of the Chi- 
cago & Erie. That contract was never abrogated by the original 
parties to it. It was continued in force by express assumption of 
its obligations upon the assignment to Wells-Fargo Company, which 
was executed on the same day as the contract of March 16, 1888, 
with the Erie Eailroad. Its burdens hâve been assumed and dis- 
charged by the Chicago & Erie, and it has not been terminated by 
the circumstance that subséquent arrangements between the Chi- 
cago & Erie and the Erie Railroad are such that, upon the expira- 
tion of the spécial contract for the former line, the Wells-Fargo 
Company might be entitled to demand service from it under the 
gênerai contract for Unes not enumerated in the schedule. The 
terms of the contract of guaranty seem to indicate that such was 
the intention of the parties, for the $500,000 as minimum of re- 
ceipts guarantied is restricted to the Unes enumerated in the sched- 
ule attached to the contract of March 16, 1888, which does not 
include the line now operated by the Chicago & Erie. Evidently 
there was no intention to abrogate the spécial contract which al- 
ready provided for a minimum from that line in advance of its ex- 
piration under its own terms. Ail questions, therefore, as to lia- 
bility for losges by reason of strikes sustained on the line of the 
Chicago & Erie, should be left to be determined between that road 
and the Wells-Fargo Company. The receivers, therefore, are in- 
structed that; so far as appears, neither the failure to expedite the 
trains 13 and 14 so long as Wells-Fargo Company déclines to pay the 
extra costs, nor the losses sustained by the strike, are an answer 
or offset to their claim for the guaranteed minimum. No opinion, 
however, is expressed as to the disputed questions of fact, which deal 
with service other than that by "spécial express trains." 



SAVAGE v. WORSHAM. 
(Circuit Court, S. D. California. February 24, 1896.) 

No. 580. 

Public Lands— Cancet,lation op Patent — Intbrest in Land. 

Complainant filed a bill against the patentée of a tract of public land, 
seeking to hâve the patent declared void on the ground of frauds alleged 
to hâve been practiced by défendant on the land department in obtaining 
it, and to be himself declared entitled to the land by virtue of an alleged 
préférence right under the act of congress of May 14, 18S0 (1 Supp. Rev. 
St. 282), giving such right to oue who has contested, paid the fées, and 
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procured the cancellation of a pre-emption, homestead, or timber-culture 
entry. Complainant's bill failed to show that lie had ever contested de- 
fendant's entry. It showed affirmatively that defendant's entry had not 
been canceled, and it did not aver that any évidence of the frauds which 
were clalmed to vltlate defendant's patent had ever been presented to 
the register or receiver of the land office. Eeli, that complainant had not 
shown any right to or interest In the land. 

William E. Savage, in pro. per. 
Ohapman & Hendrick, for défendant. 

WELLBORN, District Judge. The property in controversy in this 
suit is the S. E. i of the S. W. J of section 22, township 2 S., range 
il W., San Bernardino meridian, and situated in Los Angeles county, 
Cal. The défendant holds the légal title to said land, under a patent 
from the United States issued August 14, 1893; and the object of the 
suit is to charge him as a trustée of complainant, or, as indicated in 
the prayer of the bill, to déclare said patent void on account of alleged 
mistakes of law and fact committed by the land department, and 
f raud and imposition alleged to hâve been practiced upon said depart- 
ment by the défendant. Complainant dérives his warrant for thus 
attacking defendant's title from a préférence right of entry claimed 
by him under section 2 of the act of May 14, 1880 (section 2, Act 
1880; 1 Supp. Kev. St. U. S. 282). This section reads as follows: 

"In ail cases where any person has contested, pald the land office fées, and 
procured the cancellatlon of any pre-emption, homestead or timber-culture en- 
try, he shall be notlfled, by the register of the land office of the district in 
which such land is situated, of such cancellatlon, and shall be allowed thirty 
days from the date of such notice to enter said lands, provided, that said regis- 
ter shall be entltled to a fee of one dollar for the giving of such notice, to be 
paid by the contestant, and not to be reported." 

The rule is well settled that the court will not interfère with the 
title of a patentée of the United States unless the adverse claimant 
shows that, but for the error or f raud or imposition of which he com- 
plains, he would be entitled to the patent. It is not enough to show 
that the patent should not hâve been issued to the patentée. Lee v. 
Johnson, 116 U. S. 48-53, 6 Sup. Ct. 249; Bohall v. Dilla, 114 U. S. 
47-51, 5 Sup. Ct. 782; Savage v. Worsham, 66 Ped. 852. Assuming, 
without deciding, however, that a préférence right of entry under the 
aforesaid act of 1880 is such an interest as will authorize an attack 
upon a patent obtained adversely thereto through fraud or mistake, 
the question arises, does the bill show that complainant has, or ever 
had, the préférence right of entry which he claims? To the acquisi- 
tion by him of this right, three things are necessary: First, he must 
hâve been a contestant of the defendant's homestead entry; second, 
he must hâve, paid the land-office fées; and, third, he must hâve pro- 
cured the cancellation of said entry (section 2, Act 1880, supra). The 
bill fails to show either the first or third of thèse prerequisites. With 
référence to the first, it is to be observed that the secretary of the in- 
terior on September i7, 1889, expressly held that the complainant was 
not a contestant, while, so far as concerns the third, the whole bill is 
framed on the theory, and directly avers, that the defendant's home- 
stead entry was never canceled, but, on the contrary, ripened into a 
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patent. The complainant insista, however, that, but for mistakes of 
law and fact in the land department, and fraud practiced thereon by 
défendant, said homestead entry would hâve been canceled, and that 
complainant would thereby hâve become a successful contestant. 
Placing upon the allégations of the bill the most favorable construc- 
tion for the complainant, ail that can be claimed is that the défend- 
ants final proof for the commutation of his homestead entry to cash 
entry was insufficient, in the matter of résidence and cultivation, to 
entitle him to the commutation applied for. But there is not any- 
where in the bill even a pretense that any such facts were ever shown 
to the register or receirer as would hâve justified the cancellation 
of the defendant's homestead entry. There is a wide distinction be- 
tween the cancellation by the land department of a homestead entry, 
and a refusai by the same authority of an application by the settler 
for patent before the expiration of the homestead limit of flve years. 
To justify the former action, — that is, cancellation of a homestead 
entry, — affirmative testimony must be adduced that the settler has 
changed his résidence or abandoned the land for more than six 
months. Eev. St. § 2301. There is not the slightest allégation in the 
bill that such testimony was ever submitted to the land department. 
The most and ail that the bill charges in this respect is that the 
defendant's final proof was not sufficient to authorize the commuta- 
tion of his entry. It is true, the bill allèges that this final proof was 
willfully false, and that in point of fact the défendant did not réside 
on said land, or cultivate the same; but there is no averment, or even 
the semblance of an averment, that proof of either of thèse facts was 
ever made, or attempted to be made, by the complainant or any one 
else. So far as the disclosures of the bill go, they sustain, rather 
than antagonize, the ruling of the land department that the complain- 
ant was not a contestant, within the meaning of the second section of 
the act of 1880. 

I am of opinion that the bill does not show that the complainant 
has, or ever had, any right to or interest in said land. This view of 
the case renders it unnecessary for me to pass upon the other grounds 
of demurrer urged in defendant's brief. Demurrer sustained, and 
20 days allowed the complainant to amend, if he shall be so advised. 



INVESTOR PUB. CO. OF MASSACHUSETTS v. DOBINSON et al. 

(Circuit Court, S. D. California. February 24, 1896.) 
No. 632. 

1. Equity Plbadins— Form of Allégation— General Demurrer. 

An allégation of an essential fact in a bill in equity, by way of récital. 
but in such form that the existence of the fact appears by necessary im- 
plication, is good as against a gênerai demurrer. 

2. Unfair Compétition— Simtlar Corporate Names. 

Complainant, the Investor Publishing Company, alleged in its bill that 
it had for many years published a trade journal, called "The United States 
Investor," which had acquired a high réputation and large circulation in 
the United States and other countries; that défendant the Investor Pub- 
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lishing Company of California had begun the publication of a similar pa- 
per, called "The Investor," at the head of the editorial column of which it 
placed the words "Published by the Investor Publishing Company"; and 
that such acts of the défendant had caused confusion in complainant's busi- 
ness, diverted its trade, and caused damage to it Held, that the bill etated 
a case for équitable relief. 

Wells & Lee, for complainant. 
Sheldon Borden, for défendants. 

WELLBORN, District Judge. The bill of complaint, to which 
défendants hâve interposed a gênerai demurrer, allèges, in substance, 
that the plaintiff is a corporation f ormed and existing under the laws 
of the state of Massachusetts, and the défendant company a corpora- 
tion f ormed and existing under the laws of the state of California; 
that, for more than five years last past, plaintiff has published, and 
still publishes, in the city of Boston, state of Massachusetts, and in 
the city of Philadelphia, state of Pennsylvania, a weekly trade and 
financial journal, named "United States Investor"; that said paper, 
under said name, has become widely and favorably known, throughout 
the United States, Canada, the republic of Mexico, England, the conti- 
nent of Europe, and Australia, and that plaintiff has also become 
widely and favorably known throughout said territory; "that défend- 
ant the Investor Publishing Company of California, on or about the 
14th day of March, 1894, at the city of Los Angeles, state of Cali- 
fornia, began the publication of a trade and financial journal under 
the name of 'The Investor,' and the défendant G. A. Dobinson is the 
editor in chief of said trade and financial journal. And your orator 
charges that défendants, by adopting the name of 'The Investor' for 
such paper, and by printing at the head of its editorial column the 
words 'Published by the Investor Publishing Company, Incorporated,' 
the same as your orator's corporate name, has thereby diverted the 
trade belonging to your orator; that this similarity in the names 
has produced great confusion in plaintiff's business, and is depriving 
your orator of the benefit of the réputation acquired by the high 
character and popularity obtained by your orator among investors 
and advertisers throughout the United States and elsewhere, whereby 
your orator has been and is greatly damaged. And your orator fur- 
ther says that he fears, and has reason to fear, that said défendant 
will continue to use the name and style of 'The Investor Publishing 
Company,' and will continue to publish the said trade and financial 
journal under the name of 'The Investor,' and thereby cause irrép- 
arable injury to your orator's exclusive right to the corporate name 
'The Investor Publishing Company,' and to its exclusive right to the 
name of 'United States Investor.' " The bill prays that défendant 
may be decreed to account for and pay over the income and profits 
unlawfully derived from the violation of plaintiff's rights, and also 
for an injunction from the further use of the names "The Investor" 
and "The Investor Publishing Company," or any imitation thereof. 

Under their demurrer, défendants insist that plaintiff has not, by 
the use shown in the bill, acquired such a right to the word "Investor" 
as precludes, unqualifiedly, the adoption by défendant of a similar 
name for a like use, but that bef ore defendant's journal could infringe 
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plaintiff's rights, not conceding, however, even then, an infringement, 
it would hâve to be so advertised or published as to confuse it with 
plaintiff's, and that the only allégation in the bill to this effect is by 
way of récital, and not a positive averment, and theref ore insufficient. 
The allégation referred to is the latter part of the following clause: 
"And your orator charges, that défendants, by adopting the narae 
of 'The Investor' for such paper, and by printing at the heid of its 
editorial column the words 'Published by the Investor Publishing 
Company, Incorporated,' " etc. 

In order to correctly pass upon the question of the sufficiency of 
this allégation, it is necessary, in the outset, to observe and distin- 
guish the respective offices of a gênerai and spécial demurrer. '"The 
former will be sufficient (although spécial causes are usually stated) 
when the bill is defective in substance. The latter is indispensable 
when the objection is to the defects of the bill in point of form." 
Story, Eq. PI. § 455. Accordingly, it has been expressly held that, 
where an essential fact appears by necessary implication, such a 
statement of the fact is good, as against a gênerai demurrer. 
Amestoy v. Transit Co., 95 Cal. 314, 30 Pac. 550. In that case the 
court says: 

"Respondent states the rule to be that only those allégations of the com- 
plaint are admitted by the demurrer which are material and which are well 
pleaded. As a gênerai proposition that is undoubtedly correct, but it must be 
taken in connection with the other well-established rules of pleading. A 
complaint which would be obnoxious to a gênerai demurrer would not support 
a judgment. When the latter question arises, courts hâve always discrimi- 
nated between insufficient facts and an insufficient statement of facts; and 
where the necessary facts are shown by the complaint to exist, although in- 
accurately or ambiguously stated, or appearing by necessary implication, the 
judgment will be sustained. Eeason requires that this same rule shall be 
applied in the case of a gênerai demurrer." 

Again, in the text-book above mentioned occurs the following: 
"In Baker v. Booker, 6 Priée, 381, Baron Wood said: 'A demurrer only 
admits matters positively alleged in the bill; not every fanciful pretense sug- 
gested.' But this proposition must be taken sub modo; for if a fact be not 
positively asserted, and yet is material, and is stated in terms which may be 
deemed reasonably certain in their import, the demurrer will admit them." 
Story, Eq. PI. § 452, note 3. 

Défendants contend, however, that hère, as in ail other cases, 
the bill should be most strongly construed against the plaintiff. 
The gênerai proposition involved in this statement is unques- 
tionably correct, but it is applicable only where the averment in 
controversy admits of two interprétations, in which case that one 
least favorable to the pleader is to be adopted. 1 Fost. Fed. Prac. 
§ 106. Such is not the case hère. The averment is not susceptible 
of a double meaning, nor is it obscure. The only objection to it 
is that it is not direct. This defect, if such it be, is matter of 
form, and therefore cannot be reached by gênerai demurrer. 
Whether the allégation would stand, against a spécial demurrer 
it is not necessary to détermine. Ail that I now hold is that the 
allégation is sufficient in the absence of such a demurrer. 

Assuming, then, that the bill allèges that the défendant printed, 
at the head of the editorial column of its journal, "Published by the 
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Investor Publishing Company, Incorporated," the case made by 
the bill is substantially as follows: That plaintiff, an incorporated 
company, has for a number of years puMished, in the cities of 
Boston, New York, and Philadelphia, a trade journal called "The 
United States Investor," and that such journal has become widely 
and favorably known, throughout the United States and other 
çountries; that, during this period, the défendants, at the city 
of Los Angeles, Cal., began the publication of a journal called 
"The Investor," and printed at the head of the editorial column of 
said journal the words "Published by the Investor Publishing Com- 
pany, Incorporated"; that thèse acts of the défendant company 
hâve produced great confusion in plaintiff's business, diverted its 
trade, and deprived ît of the benefit of its high character and pop- 
ularity among investors and advertisers, throughout the United 
States and elsewhere, and thereby plaintiff has been and is greatly 
damaged. Do thèse allégations show such an in jury to the plain- 
tiff as a court of equity will redress? is the remaining question to 
be determined. 

That the name of a corporation is an essential part of its be- 
ing, and that the courts, independent of statutory provision, will 
protect the corporation in the use of its name, seems to be well 
settled by the authorities, and the controlling principles in such 
a case are those applicable to trade-marks. State v. McGrath, 92 
Mo. 357, 5 S. W. 29; Farmers' Loan & Trust Co. v. Farmers' Loan 
& Trust Co. of Kansas (Sup.) 1 N. Y. Supp. 44; Celluloïd Manufg 
Co. v. Cellonite Manufg Co., 32 Fed. 94; Newby v. Eailway Co., 
Deady, 609, Fed. Cas. No. 10,144; 4 Cent. Law J. pp. 338, 339; 
10 Cent. Law J. pp. 82-84, 104-106, 123-126; William Rogers' 
Manufg Co. v. Rogers & Spurr Manufg Co., 11 Fed. 495. 

In the first of thèse cases, the court, at page 357, 92 Mo., and 
page 29, 5 S. W., says: 

•'The name of a corporation is a necessary élément of its existence, and, 
aside from any statùte, the right to its exclusive use -will be protected upon the 
same prineiple that persons are protected in the use of trade-marks. Boone, 
Corp. § 32; Newby v. Eailway Co., Deady, 609, Fed. Cas. No. 10,144; Ex parte 
Walker, 1 Tenn. Ch. 97; Holmes, Booth & Haydens v. Holmes, Booth & 
Atwood Manufg Co., 37 Conn. 291. In the case last cited, the name of 
the corporation first organized was 'Holmes, Booth & Haydens,' and waa 
made up of the names of the principal shareholders. Two of the share- 
holders, Holmes and Booth, with other persons, thereafter organized an- 
other corporation, by the name of 'Holmes, Booth & Atwood Manufacturing 
Company.' The similarity of the two names resulted In confusion, and lt was 
found as a fact that dealers in the market were liable to be misled into the 
belief that the corporations were the same. On thèse facts, lt was held the 
new corporation should be enjoined from using the name adopted. Thèse cases 
show the rights that arise from the use of a corporate name." 

In Newby v. Eailway Co., supra, the court says: 

"The corporate name of a corporation is a trade-mark from the necessity 
of the thing, and, upon every considération of private justice and public 
policy, deserves the same considération and protection from a court of equity. 
TJnder the law, the corporate name is a necessary élément of the corporation^ 
existence. Without it a corporation cannot exist. Any act which produces 
confusion or uncertainty concerning this name is well calculated to injuriously 
affect the identity and business of a corporation." 
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In the case next below cited, the court holds, in substance, that 
while a corporation cannot, for ail purposes, acquire an exclusive 
right to any English word of gênerai meaning, yet it may acquire 
a proprietary right in a spécial use to and for which the word 
has been, by such corporation, appropriated and employed. In 
that case the court says : 

"As to the flrst point, it is undoubtedly true, as a gênerai rule, that a word 
merely descriptive of the article to which it is applied cannot be used as a 
trade-mark. Everybody has a right to use the comrnon appellatives of the 
language, and to apply them to the things denoted by them. A dealer in flour 
cannot adopt the word 'flour' as his trade-mark, and prevent others from ap- 
plying it to their packages of flour." 

And speaking of the word which was there in controversy, name- 
ly, "celluloid," the court further says: 

"As a comrnon appellative, the public has a right to use the word for ail 
purposes of designating the article or product, except one,— it cannot use it 
as a trade-mark, or in the way that a trade-mark is used, by applying it to 
and stamping it upon the articles. The complainant alone can do this, and 
any other person doing it will infringe the complainant's right. Perhaps the 
défendant would hâve a right to advertise that it manufactures celluloid. 
But this use of the word is very différent from using it as a trade-mark stamp- 
ed upon its goods. It is the latter use which the complainant claims to hâve 
an exclusive right in; and if it has such right (which it seems to me it has), 
then such a use by the défendant of the word 'celluloïd' itself, or of any col- 
orable imitation of it, would be an invasion of the complainant's right. * * * 
The subject is well illustrated by the case of McAndrew v. Bassett, 4 De Gex, 
J. & S. 380. The plaintiffs produced a new article of liquorice, and stamped 
the sticks with the word 'Anatolia'; some of the juice from which they were 
made being brought from Anatolia, in Turkey. The article becoming very 
popular, the défendants stamped their liquorice sticks with the same word. 
Being sued for violation of plaintiff's trade-mark, one of their défenses was 
that no person has a right to adopt as a trade-mark a comrnon word, like the 
naine of a country where the article is produced. Lord Chancellor Westbury 
said: 'The argument is merely the répétition of the fallacy which I hâve fre- 
quently had occasion to expose. Property in the word for ail purposes can- 
not exist; but property in the word as applied by way of stamp upon a par- 
ticular vendible, as a stick of liquorice, does exist the moment the article goes 
into the market so stamped, and there obtains acceptance and réputation, 
whereby the stamp gets currency as an indication of superior quality, or of 
some other circumstance which renders the article so stamped acceptable to 
the public' " Celluloid Manuf 'g Oo. v. Cellonite Manuf'g Co., 32 Fed. 98, 99. 

At page 100, the court further says: 

"The defendant's counsel in the présent case placed great reliance on the 
décision in Leather-Cloth Co. v. American Leather-Cloth Co., 11 H. L. Cas. 
523. After carefully reading that case, I do not see that it necessarily governs 
the présent. No question was made as to the names of the companies. The 
trade-mark was a large circular label stamped upon the cloth, containing, 
within its circumference, the naine of the former company which carried on 
the manufacture, and the places where it had been carried on, thus: 'Crockett 
International Leather-Cloth Company, Newark, N. J., U. S. A.; West Ham. 
Essex, England.' Within the circle were, first, the figure of an eagle, dis- 
played, under the word 'Excelsior,' and then certain announcements in large 
type, as follows: 'Crockett & Co., Tanned Leather Cloth; patented Jan'y 24, 
'58. J. R, & C. P. Crockett, Manufacturers.' The court held this label to be 
partly trade-mark and partly advertisement; and as the cloth was not pat- 
ented, and J. K. & C. P. Crockett were not the manufacturers, the court was 
inclined to agrée with the lord chancellor that thèse statements invalidated 
the label as a trade-mark; but Lords Cranworth and Kingsdown preferred 
to place their décisions against the plaintiff on the ground that the défend- 
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ants' label dld not infringe it. They pointed out différences In figure, and 
showed that the announcements were différent; and the défendants' an- 
nouncement being 'Leather Oloth Manufactured by Their Manager, Late with 
J. R. & G. P. Orockett & Co.,' without référence to a patent, Lord Kingsdown 
said: "The leather cloth, of which the manufacture was first invented or 
introduced into the country by the Crocketts, was not the subject of any pat- 
ent. The défendants had the right to manufacture the same article, and to 
represent it as the same with the article manufactured by the Crocketts; and, 
if the article had acquired in the market the name of "Crocketts' Leather 
Oloth," not as expressing the maker of the particular spécimen, but as de- 
scribing the nature of the article, by whomsoever made, they had a right In 
that sensé to manufacture Crocketts' leather cloth, and to sell it by that name. 
On the other hand, they had no right, directly or indirectly, to represent that 
the article which they sold was manufactured by the Crocketts, or by any 
person to whom the Crocketts had assigned their business or their rights. 
They had no right to do this, either by positive statement, or by adopting the 
trade-mark of Orockett & Co., or of the plaintiffs, to whom the Crocketts had 
assigned it, or by using a trade-mark so nearly resembling that of the plain- 
tiffs as to be calculated to mislead incautious purchasers.' " 

Careful examination of the authorities relied on by défendants satis- 
fies me that they do not conflict with the f oregoing cases. In Good- 
year's India Rubber Glove Manuf g Co. v. Goodyear Rubber Co., 128 
TJ. S. 598-604, 9 Sup. Ct. 166, cited by défendants, the ruling of the 
court was to the effect that names descriptive of a class of goods 
could not be exclusively appropriated by any one, and this principle 
they held applicable to the words "Goodyear Rubber," declaring them 
to be "tenns descriptive of well-known classes of goods, produced by 
the process known as 'Goodyear's invention.' " The opinion of the 
court further quotes with approval the case of Canal Co. v. Clark, 13 
Wall. 311, where it was held "that geographical names, designating 
districts of country, could not be appropriated exclusively, as they 
pointed only to the place of production, and not to the producer." 
"'Could such phrases,' said the court, 'as "Pennsylvania wheat," 
"Kentucky hemp," "Virginia tobacco," or "Sea Island Cotton," be pro- 
tected as trade-marks, could any one prevent ail other s from using 
them, or from selling articles produced in the districts they describe 
under those appellations, it would greatly embarrass trade, and se- 
cure exclusive rights to individuals in that which is the common right 
of rnany.' " Goodyear's India Rubber Glove Manuf'g Co. v. Goodyear 
Rubber Co., supra. 

Manifestly, the words "Investor" and "Investor Publishing Com- 
pany" do not fall within either of the above f orbidden classes. 

The court further points out the principles upon which the owner of 
a trade-mark is protected in its use, as follows: 

" 'The trade-mark must, either by itself or by association, point distinctively 
to the origin or ownership of the article to which it is applied. The reason 
of this is that, unless it does, neither can ne who first adopted it be injured 
by any appropriation or imitation of it by others, nor can the public be de- 
ceived.' To the same purport is the décision in Manufacturing Co. v. Traîner, 
101 U. S. 51. There the court said: 'The object of the trade-mark is to indi- 
cate, either by its own meaning or by association, the origin or ownership of 
the article to which it is applied. If it did not, it would serve no useful pur- 
pose, either to the manufacturer or to the public; it would afford no protection 
to either, against the sale of a spurious in place of the genuine article.' See, 
also, Manufacturing Co. v. Spear, 2 Saridf. 599; Falkinburg v. Lucy, 35 Cal. 
62; Choynski v. Cohen, 39 Cal. 501; Raggett v. Findlater, L. R. 17 Eq., 29." 
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While the name "Investor" does not, "by its own meaning," do so, 
yet, by its "association" with the Investor Publishing Company of 
Massachusetts, as clearly set forth in the complaint, it does indicate 
both the origin and ownership of the journal, and therefore falls 
within the reasoning of the last quotation. 

In the next case cited by défendants, that of Richardson & Boynton 
Co. v. Richardson & Morgan Co. (Sup.) 8 N. Y. Supp., 53, 1 flnd nothing 
against the principles above indicated. There the court simply held, 
upon the trial of the case, as a matter of fact, that the similarity of 
names complained of did not work confusion in or damage to the com- 
plainant's business. The following extract from the opinion of the 
court indicates its ruling, and the grounds thereof , viz. : 

"In cases of this description, each contains features peculiar to itself, and 
the right to relief dépends rather upon questions of fact than on questions of 
law. The rule which governs adjudications in respect to questions such as 
that presented by the case at bar is reasonably plain, and it is distinctly held 
that such a similarity of names as is likely to produce confusion in the minas 
of ordinary unsuspecting persons will be restrained. Therefore the question 
involved in this case is, was there such a similarity of names? We might in- 
dulge in spéculation in référence to the likelihood of confusion arising from 
similarity of thèse names in the conduct of business, and that such similarity 
was calculated to deceive and impose upon the bublic, and upon the purchas- 
ers of goods of the character in which the parties to this action were ac- 
customed to deal. But the most satisfactory évidence in référence to the 
results likely to follow from alleged similarity is évidence of actual cases in 
which such déception and imposition bas occurred. In the case at bar at- 
tempts hâve been made to show that confusion has arisen from the alleged 
similarity of names; but it is singulârly barren of évidence showing that a 
single customer has been lost to the plaintiffi by reason thereof, or any satis- 
factory évidence that a single person has been deceived into calling in the one 
store when he intended to visit the other." ■ 

In the case at bar, the bill expressly allèges that confusion, loss of 
trade, and damage hâve resulted to plaintiff from the similarity of 
names. 

The décision in Koehler v. Sanders, 122 N. Y. 65, 25 N. E. 235, also 
cited by the défendants, is to the effect that the firm name of the 
plaintiffs, who constituted a partnership, under the name of the "In- 
ternational Banking Company," was descriptive of a class of business, 
and therefore not capable of exclusive appropriation. This case, so 
far as concerns the point stated, is simply in line with that of Good- 
year's India Rubber Glove Manufg Co. v. Goodyear Rubber Co., 
supra. It is further to be noted that in Koehler v. Sanders the de- 
fendants, who, like the plaintiffs, were partners, but under a wholly 
différent name, that of Edward Sanders & Co., did not employ the 
désignation objected to by plaintiffs — "International Bank" — in such 
a way as to confuse their business with that of plaintiffs, but ex- 
pressly advertised the "International Bank" as that of Edward 
Sanders & Co. ' 

In the case of Trust Co. v. Nine (Neb.) 43 N. W. 348, also cited by 
the défendants, the court simply held that "Nebraska," being a geo- 
graphical name, could not be exclusively appropriated. The décision, 
therefore, in that case, does not antagonize, but is in harmony with, 
the principles enunciated in the other foregoing cases. 
v.72F.no.5— 39 
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To the précédents already cited in support of the bill may be added 
that of Investor Pub. Oo. v. Simons, in the circuit court of the United 
States for the western division of the western district of Missouri, 
unreported, wherein the court rendered a decree enjoining the de- 
fendant from using the words "Investor Publishing Company"; the 
complainant in said suit being the same company as the complainant 
herein. 

The objection urged in défendants' last brief, that the bill does not 
show that the défendant corporation was publishing its journal at 
the time of the institution of the suit, I think, is not well taken. 
Whether or not the complainant has sufficiently answered this objec- 
tion by saying that, upon the allégation of the bill, said défend- 
ant began the publication of its journal about March 14, 1894, the 
presumption arises of a continuance of such publication down to 
the institution of the suit, is unnecessary foi me to décide, in the 
view I take of the matter. An injunction is not the only relief 
sought for in the bill, but it also prays for an accounting with the 
défendants. So far as this latter relief is concerned, it does not dé- 
pend, I apprehend, upon the fact of publication at the time the suit 
was commenced. The law is well settled that "a demurrer to a bill, 
f or want of equity, will not lie when the complainant is entitled to 
part of the relief prayed for." Mercantile Trust & Deposit Co. t. 
Rhode Island Hospital Trust Go., 36 Fed. 863; Merrîam v. Publishing 
Co., 43 Fed. 450. 

The demurrer is overruled, and the défendants assigned to answer 
to the bill at the rule day in April next. 



THE ELMBANK. 

PRICE v. THE ELMBANK. 

In re COPBAN et al. 

(District Court, N. D. California. March 4, 1896.) 

No. 10,639. 

1. Equitable Assignment of Fund— Ohdebs to Pat. 

An assignaient of "ail my right, title, and interest in and to any com- 
pensation" for certain salvage services, and dlrectlng the owners or con- 
signées of the property saved, or any other person into whose hands the 
fund may corne, to pay the assignée $3,200, is, notwithstanding the gên- 
erai words of the assignment, merely an order to pay a specified sum, and 
Is therefore merely an équitable assignment of a part, as distinguished 
from a légal assignaient of the whole, fund. 

2. Same — Partial Assignment op Chose in Action. 

An order to pay to a third party a specified amount out of whatever 
may be realized for salvage services Is enforceable in admiralty, as an 
équitable assignment of part of a fund, and is not subject to the rule at 
law whlcb forbids the splitting up of causes of action. 

8. Same— Bona Pide Pukchasers. 

One taklng an équitable assignment of part of a fund or chose in action, 
as security for a pre-existing debt alone, is not a bona fide purchaser for 
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value, and cannot acquîre priorlty over a prevlous asslgnment of the same 
character, by first giving notice of the asslgnment to the person holding 
the fund. 

Thèse were pétitions by J. W. G. Cofran and Rudolph Neumann, 
to procure payment of certain sums. claimed by them, respectively, 
ont of money decreed to Thomas Priée as salvage, in the suit of 
said Price against the bark Elmbank. See 62 Fed. 306, and 16 0. 
0. A. 164, 69 Fed. 104. 

Van Ness & Redman, for petitioner Cofran. 
Chickering, Thomas & Gregory and Gerstle & Sloss, for petitioner 
Neumann. 

MORROW, District Judge. A decree was entered in this court 
on July 18, 1895, in favor of the libelant, in accordance with the 
mandate of the circuit court of appeals, for the sum of $6,000, 
less the costs of the appeal. The sum awarded was for certain 
salvage services rendered by the libelant in putting out a fire in 
the cargo of sulphur stowed in the hold of the bark Elmbank, 
while the vessel was being discharged at a wharf in the port of 
San Francisco. See 62 Fed. 306, for opinion of district court, 
and 16 C. 0. A. 164, 69 Fed. 104, for opinion of the circuit court 
of appeals. Upon the entry of the decree, the claimants of the 
ship and cargo, instead of paying the amount of the award to the 
libelant, and securing a satisfaction of the decree, deposited the 
sum in the registry of the court, and obtained a full satisfaction 
of record, and the entry of an order that the several bonds given 
by the claimants for the release of the vessel and cargo be ex- 
onerated. This course appears to hâve been taken by the claim- 
ants in view of certain assignments executed by the libelant be- 
fore the adjudication of the award, whereby the latter made such 
transfers to his creditors of his claim against the vessel that the 
aggregate of thèse claims is in excess of the sum now remaining 
in the registry of the court. The claimants, having been released 
from ail liability in the case, are not concerned in the disposition 
of the award, and the same may be said of the libelant, who has 
f ailed to présent any pétition, or make any application for any 
part of the proceeds of the decree in his favor. Two pétitions 
hâve, however, been presented to the court for the balance in the 
registry, based upon orders or assignments executed by the li- 
belant. One of thèse assignments is in favor of J. W. G. Cofran 
for $1,585.42, and the other is in favor of Rudolph Neumann for 
|3,200. The amount in the registry of the court is $3,054.75, and 
the court is asked to détermine the priority of thèse assignments, 
and distribute the sum accordingly. This may be done under the 
forty-third admirai ty rule. Schuchardt v. Babbidge, 19 How. 239; 
The Lottawanna, 21 Wall. 558; The Guiding Star, 18 Fed. 263; 
The E. V. Mundy, 22 Fed. 173. The pétition of Cofran was flled on 
July 23, 1895, and that of Neumann on July 25, 1895. Cofran's claim 
is based on an order to pay the sum of $1,585.42, signed by Price, and 
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drawn upon "M. J. Brandenstein & Co., and Whom Concerned." It 
is as follows: 

"Thomas Priée & Sons. 

"San Francisco, June 28, 1893. 
"Shlp Blmbank, M. J. Brandenstein & Co., and Whom Concerned: Pay to 
the order of J. W. G. Cofran the sum of $1,585.42 from any money or moneys 
which may be awarded to me, or which I may recover from the ship Elmbank 

— cargo service by reason of récent flre aboard said ship. 

"[Signed] Thomas Price." 

The instrument under which Neumann claims is as follows: 

"San Francisco, June 28th, 1893. 

"For value received I hereby assign, transfer, and set over unto Rudolph 
Neumann, of San Francisco, California, ail my right, title, and interest in and 
to any compensation for services performed by me upon the bark Elmbank 
in the matter of rescuing said vessel from destruction by flre; and I hereby 
direct Messrs. M. J. Brandenstein & Co., Mr. C. V. S. Gibbs, adjuster, the 
owner or owners, consignée or consignées, of said ship, or any other person 
or persons in whose hands the money for my services shall come, to pay the 
sum of $3,300 out of the same to the said Rudolph Neumann, his agent, or at- 
torneys. Thomas Price." 

"Received a copy of within document this 28th day of Junè, 1893. 

"M. J. Brandenstein & Co." 

The mktter was referred to the commissioner to ascertain the 
facts ànd make his report thereon. He finds that both of thèse as- 
signmerits were made by Price on the same day, viz. June 28, 1893; 
that the one to Cofran was made at 8:30 o'clock in the morning, 
and the one to Neumann at 11 or 12 o'clock of the same day. He 
récommends, therefore, that the Cofran assignment, being the first 
in point of time, be paid in full, with his costs, and the remainder 
be paid to Neumann. Exceptions are presented to this report, by 
counsel for Neumann on several grounds. In support of thèse ex- 
ceptions, it is claimed: (1) That the assignment to Neumann was 
a légal assignment of an entire fund, while that to Cofran was 
only an équitable assignment of a part, without the consent of 
the debtor, and that therefore Neumann's assignment is superior 
and entitled to priori ty; (2) that the assignment to Cofran was for 
part of the fund only, and therefore void, because the debtor was 
not notified, and did not accept the assignment; (3) that Neu- 
mann's assignment and claim are superior to Cofran's, because he 
first notified the United States màrshal and clerk of this court. 

It may be noticed, preliminarily, that, in referring to the in- 
struments under which the petitioners claim, counsel speak of 
them as "assignments." Properly speaking, they are "orders to 
pay." But an order to pay, when given by a creditor upon his 
debtor, acts as an équitable assignment of the fund or of the 
Personal property upon which it is drawn. 17 Am. & Eng. Enc. 
Law, p. 226; and cases there cited. 

It becomes important, at the outset, to détermine the légal ef- 
fect of Neumann's assignment, — whether it was to the whole 
of the fund, or only a part of it. While it purports to be, in the 
first part of the instrument, an assignment of the whole fund, yet, 
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in the last part, it is limited to a specifled sum, viz. $3,200, and 
it directs "Messrs. M. J. Brandenstein & Co., Mr. C. V. S. Gibbs, 
adjuster, the owner or owners, consignor or consignées of said 
ship, or any other person or persons in whose hands the money 
for my services shall corne, to pay the sum of $3,200 out of the 
same to the said Rudolph Neumann, his agent, or attorneys." It 
is a well-settled maxim of equity jurisprudence that equity will 
look through and behind the mère form of a transaction, and scru- 
tinize the substance. Applying this rule of interprétation to the 
assignment to Neumann, looking through the mère légal form of 
the words employed, and taking the instrument as a whole, it is 
difflcult to escape the conclusion that it was intended as an as- 
signment pro tanto; that is, to the extent of $3,200. Otherwise, 
why specify any sum? The amount of the award which libelant 
might be adjudged entitled to was then undecided and unliqui- 
dated; and if it was intended that Neumann should get the whole 
award, why interpolate this limitation as to amount? The lan- 
guage of the sixth subdivision of Neumann's pétition confinas this 
view. It is as follows: 

"That on the 28th day of June, 1893, Thomas Priée, the libelant herein, 
by an instrument in writing sold, assignée!, and set over to this petitioner ail 
his right, title, and interest in his said claim for salvage against the said 
bark Elmbank and her cargo, and also in the judgment and decree rendered 
therein, to the amount and sum of thirty-two hundred dollars." 

I am of the opinion that the gênerai words in the assignment 
were inserted as a matter of précaution, and to give priority to 
this assignment, to the extent of $3,200, over any others that there 
might be. The désignation of persons who are directed to pay 
this amount, includes every one who, in the regular course of pro- 
ceedings, coùld obtain possession of the fund, and they are di- 
rected to pay the sum of $3,200, and not the whole award. Both 
assignments were, therefore, orders to pay specifled sum s of money 
out of the salvage award when it should be determined, and both 
were given, so far as appears, for pre-existing debts. In other 
words, they were given as security for debts previously due by 
Price to Cofran and Neumann. It may be observed that there 
does not appear to be any direct proof that the considération for 
Neumann's assignment was a pre-existing debt, but that such was 
the fact seems to be conceded by counsel for Neumann. This view 
of the nature of Neumann's assignment practically disposes of the 
first proposition contended for by his counsel, except as it relates 
to the validity of an assignment of part of a fund not yet in ex- 
istence, without notifying and obtaining the assent of the holder 
of the fund, which is precisely the same question presented in the 
second proposition and will now be considered. 

To fully understand this contention, the facts and the nature 
of this proceeding must first be clearly comprehended. This is not 
an action at law, but it is a proceeding of an équitable nature to 
distribute a fund in the registry of the court. The proceeding is 
in the nature of interpleader. The case of Mandeville v. Welch, 5 
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Wheat. 277, and other cases following the doctrine laid down in 
that case, cited by counsel for Neumann, to the effect that tliere 
can be no assignaient of a part of a fund or debt without the con- 
sent of the debtor, were actions at law. The rule at law is un- 
doubtedly correct, as it is laid down in Mandeville v. Welch in 
the following language: 

"Where the order is drawn, either on a gênerai or a particular fund, for a 
part only, it does not amount to an assignaient of that part, or give a lien 
as against the drawee, unless ne consent to the appropriation by an accept- 
ance of the draft; or an obligation to accept may be fairly implied from the 
custom of trade or the course of business between thé parties, as a part of 
their contract. The reason of this principle is plain. A créditer shall not be 
permitted to split up a single cause of action into many actions witnout the 
assent of his debtor, since it may subject him to many embarrassments and 
responsibilities not contemplated in his original contract. He has a right to 
stand upon the singleness of his original contract, ahd to décline any légal 
or équitable assignments by which it may be broken into fragments. When 
he undertakes to pay an intégral sum to his créditer, it is no part of his con- 
tract that he shall be obligea to pay in fractions to any other persons." 

But the rule of law against "splitting up causes of action" has, 
obviously, no application to an équitable proceeding of this char- 
acter. As is well said in the case of Superintendent v. Heath, 15 
N. J. Eq. 22: 

"The rule that, at law, assignment of part of a claim cannot be enforced, 
has no application In an équitable proceeding for the apportionment of a 
fumd." 

In Bank y. McLoon, 73 Me. 498, this language is used: 

"In a court of equity, the objections to a partial assignment of a demand, 
which are formidable In a court of law, disappear. In equity, the interests 
of ail parties can be determined in a single suit. The debtor can bring the 
entire fund Into court, and run no risks as to its proper distribution. If he 
be in no fault, no costs need be imposed upon him, or they may be awarded 
in his favor. * • * We think, upon reason and principle, partial assign- 
ments should be sustained In a court of chancery, in ail cases where it can be 
done without détriment to the debtor or stakeholder, whenever équitable and 
just results may be accomplished by It" 

See, to same effect, Canty v. Latterner, 31 Minn. 239, 17 N. W. 
385. 

In equity, the assignment of a part of a debt or fund is good, 
and will be enforced. Grain v Aldrich, 38 Cal. 514; O'Dougherty 
v. Paper Co., 81 N. Y. 496, 500; Bisley v. Bank, 83 N. Y. 318; 
Daniels v. Meinhard, 53 Ga. 359; Etheridge v. Vernoy, 74 N. C. 
800; Lapping t. Duffy, 47 Ind. 51; Fordyce v. Nelson, 91 Ind. 447; 
Bower v. Stone Co., 30 K J. Eq. 171; Gardner v. Smith, 5 Heisk. 
256; County of Des Moines v. Hinkley, 62 Iowa, 637, 17 N. W. 
915; Bank t. Kimberlands, 16 W. Va. 555; Pom. Eq. Jur. §§ 169, 
1270-1285. Nor is the consent of the debtor necessary to an ef- 
fectuai assignment, in equity, of part of an entire debt. James v. 
Newton, 142 Mass. 368, 8 N. E. 122. The mère fact that the assign- 
ment is in the form of an order to pay does not make it any the less 
binding or enforceable in equity. 
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In Christmas v. Russell, 14 Wall. 84, the court say: 
"An order to pay out of a spécifie fund has always been held to be a valid 
assignaient in equity, and to fulflll ail of the requirements of the law." 

3 Pom. Eq. Jur. § 1280; 2 Story, Eq. Jur. §§ 1040-1043; 1 Am. 
& Eng. Enc. Law, pp. 834, 835, and cases there cited. 

The rule is not différent in the fédéral courts. Savings Inst. v. Adae, 
8 Fed. 108; Insurance Co. v. Glover, 9 Fed. 529. It is to be observed, 
however,that there was no fund in existence when thèse assignments 
were made by Priée to the respective assignées. He had not yet 
brought suit to enforce his demand for salvage, although he tes- 
tifies that he filed his libel on the same day that he made thèse 
two assignments. As a matter of law, there could be no fund un- 
til the final adjudication and liquidation by the court of his claim. 
Indeed, it did not necessarily follow that there ever would be any 
fund in his favor. The assignments were, therefore, merely of a 
chose in action. But assignments of this character are recognized 
in equity, and will be enforced. Pom. Eq. Jur. § 1270 et seq.; Story, 
Eq. Jur. § 1040. In Peugh v. Porter, 112 U. S. 737, 5 Sup. Ct. 
361, the suprême court upheld an assignment of part of a fund 
under circumstances closely analogous to those in the case at bar. 
There the assignment was of an interest in claims to be estab- 
lished against a foreign government in a mixed commission, in 
considération of certain sums of money advanced to procure testi- 
mony to sustain said claims. It was held that such an assign- 
ment was valid in equity, although made before the establishment 
of the claim and création of the fund, and would work a distinct 
appropriation of the fund in the assignee's favor to the extent of 
the assignment, within the rule laid down in Wright v. Ellison, 1 
Wall. 16. The court say: 

"Objection is made to a decree in favor of Peugh, on the ground that he 
has no équitable lien on the fund in controversy, within the décisions in 
Wright v. Ellison, 1 Wall. 16, and Trist v. Child, 21 Wall. 441, 447. The rule, 
as declared in the flrst of thèse cases, is that 'it is indispensable to a lien thus 
created that there should be a distinct appropriation of the fund by the debtor, 
and an agreement that the creditor should be paid out of it.' 1 Wall. 22. 
Hère, as between Musser and Porter on the one hand, and Peugh on the other, 
there were words in the agreement of express transfer and assignment of the 
very fund now In dispute, though not then in existence, which, in contempla- 
tion of equity, is not material." 

Counsel for Neumann, in citing this case, evidently mistake the 
word "creditor," in the passage above quoted, to mean the holder 
of the fund or person on whom the order is drawn. But a close 
reading of the opinion in Wright v. Ellison, from which the quota- 
tion is taken, will show that that word was intended to mean the 
person in whose favor the order is drawn or the assignment made. 
For example, in this proceeding, Price would be the debtor, Cofran 
and Neumann the creditors of Price, and the claimants of the ship 
and cargo the holders of the fund or salvage award. In other 
words, the parties occupy the same légal position as if a bill of 
exchange had been drawn, the only différence being that the orders 
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to pay in this proceeding are not negotiable paper. Price certainly 
had the right to assign any future interest which might accrue 
to him by virtue of a decree in his favor for the salvage services 
he had rendered the claimants of the ship and cargo, and such an 
assignaient or assignments will be recognized in an équitable pro- 
ceeding such as this is. This right to assign, as distinguished from 
the rule precluding the splitting up of causes of action at law, 
was clearly recognized in Whittemore v. Oil Oo., 124 N. Y. 577, 
27 N. E. 244, 246. The court used the following language: 

"The authorities that are clted hold simply that a créditer cannot split up 
a single cause of action without the consent of the debtor. The reason for 
this rule is that to permit a cause of action to be dlvided would subject the 
debtor to many embarrassments and responsibilities, not contemplated in his 
original contract. He has a right to stand upon the singleness of his original 
contract, and to décline any assignment which may be broken into fragments. 
Mandeville t. Welch, 5 Wheat 277. But the rule goes only to the right to sue 
as assignée of part of a single cause of action. It does not deny the right to 
sell and transfer an undivided part of a demand." 

The last contention of counsel for Neumann relates to the giv- 
ing of notice. It may be conceded that the rule is as stated by 
counsel; that is, that, where there are two or more assignments 
from one person to several upon the same fund or debt, the as- 
signée who first gives notice of his claim to the debtor or holder 
of the fund, the equities between the several assignées being other- 
wise equal, acquires the prior right to a satisfaction of his de- 
mand, although, as a matter of fact, his assignment is subséquent 
in point of time to that of other assignées. In other words, it is 
priority of notice to the debtor or holder of the fund, and not 
priority in point of time of the assignments, which gives préf- 
érence, and détermines the priority between successive assignées 
to the same debt or fund. The reason of the rule is well stated in 
Methven v. Power Co., 13 C. C. A. 362, 66 Ped. 113, as follows: 

"The question which of différent assignées of a chose in action, by express 
assignment from the same person, — the one whose assignment is prior in 
time, or the one who first gives notice to the debtor, — will hâve the prior right, 
is one in respect to which there is much conflict of authorlty. * * * In Eng- 
land, since Dearle v. Hall, 3 Russ. 1, and Severidge v. Cooper, Id. 30, it has 
been the settled doctrine that the assignée who first gives notice to the debtor 
obtains priority. This is in obédience to the gênerai principle which requires 
that ail transfers of property must be rendered as complète as the nature of 
the action will permit, in order to make them valid as against subséquent bona 
fide purchasers for value." 

In 1 Am. & Eng. Enc. Law, p. 840, the rule is thus stated: 

"If the assignée does not perfect his title by giving notice, a subséquent 
bona fide purehaser for value from the assignor of the same obligation, giv- 
ing notice of his assignment, will thereby acquire priority. Between différ- 
ent assignées, the one who first gives notice to the debtor will, as a gênerai 
rule, hâve the prior right." 

See the cases there cited. 

But it is not only necessary that a subséquent assignée should 
give prior notice; he must, also, be a bona fide purehaser for value. 
Otherwise, priority of notice will not avail to divest a prior as- 
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dignment or to supersede it. This qualification is clearly stated 
b^ Prof. Pomeroy in his work on Equity Jurisprudence (volume 2, 
§ 695), as follows: 

"The equities of the successive assignments being otherwise equal, the 
priority among them is determined by the order of the notices, rather than 
by the order of their dates. Giving notice is regarded as équivalent, or at 
least analogous, to the act of taking possession. The rule thus founded is 
applied to assignments of ordinary things in action by the créditer party, 
* * * and to équitable assignments of a fund by the person entitled thereto, 
and the notice should be given, in the first class to the debtor, * * * and 
in the third to the holder of the fund. It should be carefully observed, how- 
ever, that to enable a subséquent assignée to obtain a priority in this manner, 
by giving the first notice to the debtor or légal holder, he must be an as- 
signée in good faith and for a valuable considération. If he parted with no 
considération, he is a mère volunteer, and stands in the same position as his 
assignor. If he had notice of the earlier assignaient, then he took subject 
thereto." 

The author cites many cases in a note winch fully confira the 
views he expresses. 

Neumann had no notice of Cofran's prior assignment. This is 
admitted by Price himself. Neumann claims that he first gave 
notice of his assignment to M. J. Brandenstein & Oo., upon whom 
the order was drawn, and to the marshal and clerk of the court. 
But the question arises, and must be first determined before any 
prior notice by Neumann can operate to give him a better right 
to the salvage award than Cofran has, was he a purchaser for a 
valuable considération? Is one who takes an assignment of a 
chose in action as security for a pre-existing debt, and in no way 
alters his substantial rights as a creditor, a holder for value? It 
must be remembered that we are not concerned, in this proceed- 
ing, with negotiable instruments. The assignments or orders to 
pay did not possess ail the éléments of negotiable paper. They 
were, in every sensé, équitable assignments. A bona fide pur- 
chaser is one who, without notice of prior rights, purchases, in 
good faith, and for a valuable considération. 2 Pom. Eq. Jur. § 
745. A "valuable considération means, and necessarily requires, 
under every i'orm and kind of purchase, something of actual value 
capable, in the estimation of the law, of pecuniary measurement, 
parting with money, or money's worth, or an actual change of 
the purehaser's légal position for the worse." Id. § 747. "The 
conveyance of real or personal property as security for an anté- 
cédent debt does not, upon principle, render the transférée a bona 
fide purchaser, since the creditor parts with no value, surrenders 
no right, and places himself in no worse légal position than before.'* 
Id. § 749; Cary v. White, 52 N. Y. 138; Hart v. Bank, 33 Vt. 252; 
Clark v. Flint, 22 Pick. 231; Buffington v. Gerrish, 15 Mass. 156; 
Mingus v. Condit, 23 N. J. Eq. 313; Ashton's Àppeal, 73 Pa. St. 
153. 

In the latter case, the court, on page 162, say: 

"A créditer who takes a mortgage, note, or other chose in action only as 
security for a pre-existing indebtedness, and not for money advanced at the 
time, ls not such a purchaser." 
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In Depeau v. Waddington, 2 Ain. Lead. Cas. (5th Am. Ed.) p. 233, 
it is stated that: 

"Whatever the rule may be in the case of negotiable Instruments, it is well 
settled that the conveyance of lands or chattels as security for an antécédent 
debt will not operate as a purchase for value, or defeat existing equities." 

Counsel for Neumann, in support of the contention that a pre-exist- 
ing debt is a valuable considération, cite the cases, in the suprême court 
of the United States, of Swift t. Tyson, 16 Pet. 1, and Eailroad Co. 
v. National Bank, 102 U. S. 14, and, in the suprême court of this state, 
the case of Payne v. Bensley, 8 Cal. 260, and many cases in this state 
following the doctrine laid down in Payne v. Bensley. But the dis- 
tinction between the questions involved in ail of those cases and in 
the case at bar is that they concerned negotiable instruments, which 
is not the fact hère. It is, unquestionably, the rule of the law mer- 
chant that a pre-existing or antécédent debt is considered as a valu- 
able considération to support a negotiable paper. But this rule does 
not apply to instruments of a non-negotiable character. The distinc- 
tion is an important one, and should not be overlooked. It was fully 
explained in Bank v. Bâtes, 120 U. S. 556, 7 Sup. Ct. 679. That case, 
although relating to the priority of two mortgages, involved a state 
of facts strikingly analogous to those proved in this proceeding, and 
the law, as there declared by Mr. Justice Harlan, is décisive of the 
rights of the parties now before the court. That was an action of 
replevin, involving conflicting claims under two chattel mortgages 
executed by Freeman Bros. & Co. The first mortgage was executed 
by Batês, Keed & Cooley on February 7, 1881, to secure both past 
indebtednesses and future liabilities which might be incurred. A sec- 
ond mortgages was executed to the People's Savings Bank on Febru- 
ary 11, 1881, to secure certain demand notes, representing past in- 
debtedness. It did not clearly appear whether the bank, before the 
mortgage to it was given, had actual notice of the prior mortgage to 
Bâtes, Reed & Cooley; but that is immaterial so far as the law there 
enunciated is applicable to the priority of the two assignments now 
before the court. The mortgage to the bank was the first one filed 
in the proper office in Détroit, in compliance with the statutes of 
Michigan relating to the recording of chattel mortgages. The mort- 
gage to Bâtes, Reed & Cooley was ûled shortly after. The court, 
after discussing questions not applicable hère, said: 

"This disposes of ail the material questions in the case preliminary to the 
main inquiry whether the bank— the mortgage to it having been really given 
to secure past indebtedness of the mortgagors-is, in the meaningof thestatute, 
a subséquent 'mortgagee in good faith.' If not, the mère flling of the mortgage 
of February 11, 1881, before that of February 7, 1881, did not give it priority 
of rignt over Bâtes, Reed & Cooley; and the mortgage that was in fact first 
executed and delivered must be held to give priority ot right. In Kohi v. 
Lynn, 34 Mich, 360, 361, the suprême court of Michigan said that 'the statute, 
which makes a mortgage of chattels, which has not been recorded, void 
"against subséquent purchasers or mortgagees in good faith," uses those 
terms in the sensé which has always been attached to them by judicial dé- 
cisions.' Guided by this rule, which we deem a sound one, we concur with 
the court below in holding that the words 'mortgagee in good faith,' mean the 
same thing as 'mortgagee for a valuable considération without notice.' It is 
insisted that the principles announced in Swift v. Tyson, 16 Pet 1, and Bail- 
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road Co. v. Bank, 102 U. S. 14, sustain the proposition that the bank was a 
mortgagee In good faith, although the mortgage to it may be held to hâve 
been given merely as security for past indebtedness. The gênerai doctrine 
announced in Swift v. Tyson was that one who becomes the holder of nego- 
tiable paper, before its maturity, in the usual course of business, and in pay- 
aient of an existing debt, is to be deemed to hâve received it for a valuable 
considération, and is therefore unaffected by any equities existing between 
antécédent parties. In that case, Mr. Justice Story said that the rule was 
applicable as well when the negotiable instrument was received as security 
for, as when received in payment of, a pre-existing debt. In Railroad Co. v. 
Bank, it was held, conformably to the recognized usages of the commercial 
world, that 'the transfer before maturity of negotiable paper as security for 
an antécédent debt merely, without other circumstances, if the paper be so 
indorsed that the holder becomes a party to the instrument, although the trans- 
fer is without express agreement by the creditor for indulgence, is not an im- 
proper use of such paper, and is as much in the usual course of commercial 
business as its transfer in payment of such debt. In either case, the bona 
fide holder is unaffected by equities or défenses between prior parties, of 
which he had no notice.' Page 28. Do thèse principles apply to the case 
of a chattel mortgage given merely as security for a pre-existing debt, and 
in obtaining which the mortgagee has neither parted with any right or thing 
of substance, nor come under a binding agreement to postpone or delay the 
collection of his demand? Upon principle, and according to the weight of 
authority, this question must be answered in the négative. The rules estab- 
lished in the interests of commerce to facilitate the negotiations of mercantile 
paper, which, for ail practicable purposës, passes by delivery as money, and 
is the représentative of money, ought not, in reason, to embrace instruments 
conveying or transferring real or personal property as security for the pay- 
ment of money. At any rate, there is nolhing in the usages of merchants, as 
shown in this record, or so far as disclosed by adjudged cases, indicating that 
the necessities of commerce require that chattel mortgages be placed upon 
the same footing in ail respects as negotiable securities which hâve come to 
the hands of a bona fide holder for value before their maturity. Such a re- 
suit, if désirable, must be attained by législation rather than by judicial dé- 
cisions." 

After referring at some length to authorities which confirm the 
views expressed by the learned justice, such as Morse v. Godfrey, 3 
Story, 364, 389, Ped. Cas. No. 9,856; Dickerson v. Tillinghast, 4 
Paige, 215; Eison v. Knapp, 1 Dill. 186, 200, 201, Ped. Cas. No. 11,861 
Johnson v. Peck, 1 Woodb. & M. 334, 336, Ped. Cas. No. 7,404 
Straughan v. Pairchild, 80 Ind. 598; Kohi v. Lynn, 34 Mich. 360 
Stone v. Welling, 14 Mich. 514, 525; Boxheimer v. Gunn, 24 Mich. 
372, 379, — he thus concludes the opinion : 

"Without further discussion of the authorities cited by counsel, ail of which 
hâve been carefully examined, we are of opinion that the claim of the bank 
to be a subséquent mortgagee in good faith cannot be sustained, because the 
mortgage of Pebruary 11, 1881, although first filed, was not given in consid- 
ération of its having surrendered, or agreed to surrender, or to postpone the 
exercise of, any substantial right it had against the mortgagors, but merely as 
collatéral security for past indebtedness. Under such circumstances, the mort- 
gage which was prior in time confers a superior right." 

See, further, on the same subject, Gest v. PackwQod, 34 Fed. 368- 
Bank v. Taylor, 4 C. C. A. 55, 53 Fed. 855. 

The légal position occupied by the bank in the case cited from the 
suprême court seems to be, so far as can be intelligently gathered 
from the established facts and the statements of counsel, the précise 
situation of assignée Neuman in this proceeding. He simply took 
the assignment or order to pay as additional security for the payment 
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of $3,200 then owing to him by Price. He does not appear to hâve 
relinquished any right or remedy he had as creditor, or to hâve preju- 
diced in any way his rights to claim the payment of this sum from 
Price, should the order to pay prove improductive of results. A 
novation does not seem to hâve taken place. Such being the facts, 
he was not a subséquent bona flde holder for value, and any prior 
notice which he may be deemed to hâve given the holder of the fund, 
or the person or persons from whom the money for the salvage serv- 
ices was due, could not give him priority over Cofran's earlier assign- 
ment. The latter's assignment, being first in time, is flrst in right. 
Oalisher v. Forbes, 1 Ch. App. 109; Judson v. Corcoran, 17 How. 
611. In this view of the law, it becomes unnecessary to consider the 
question as to the effect of notice by Neumann to the marshal and the 
clerk, or to Brandenstein & Co. 

I am therefore of the opinion that the assignment to Cofran by 
Price should be preferred to that of Neumann's, for thèse reasons: 
(1) Cofran's assignment was first in point of time; and (2) Neumann's 
assignment, being, like Cofran's, for a pre^existing debt, did not con- 
stitute Neumann a subséquent bona fide holder for a valuable con- 
sidération. Therefore, any prior notice of his claim, given by him to 
the debtor or légal custodian of the fund, could not give him any 
priority over Cofran's earlier assignment. It follows that Cofran's 
claim should be allowed in full, to wit, in the sum of $1,585.42; the 
remainder, after payment of costs, to go in part satisfaction of Neu- 
mann's claim of $3,200. The exceptions of petitioner Neumann will 
be overruled, the report of the commissioner confirmed, and a decree 
drawn up and entered in accordance with thèse views. 



AMERICAN LOAN & TRUST OO. v. OLYMPIA LIGHT & POWER CO. 
(Circuit Court, D. Washington, W. D. February 10, 1896.) 

1. Chattel Mortgage— Validitt— Washington Statote. 

Under the statute of Washington relating to the lien of chattel mort- 
gages, such a mortgage, unless accompanied by the affldavit required by 
the statute, and properly recorded, is void as to creditors, though they 
hâve actual notice of its existence. 

2. Same— Supplying Defbcts. 

The O. Co., a corporation organized and doing business In the state 
of Washington, made a mortgage of its real and Personal property to 
secure a debt. The mortgage was recorded as a mortgage of real estate, 
but was not accompanied by the affidavit required in chattel mortgages 
by the statute of Washington, and was not recorded as a chattel mort- 
gage. After its exécution the O. Co. beeame indebted to one A.; but 
before A. secured judgment on his debt the necessary affldavit was at- 
tached to the mortgage, and It was recorded as a chattel mortgage. Held, 
that the mortgage thereupon beeame a valid lien upon the Personal 
property of the O. Co., as against a judgment subsequently obtained by A. 

J. B. Howe, for complainant 
Hudson & Holt, for intervener. 

HANFOED, District Judge. T. N. Allen, a judgment creditor of 
the défendant, has ûled a pétition as an intervener in this cause, pray- 
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ing the court to direct payaient of the amount of his judgment out 
of the proceeds of the personal property of the défendant, which is 
covered by the plaintiff s mortgage. The cause has been argued and 
submitted upon a demurrer to said pétition. The material facts, and 
the points presented for considération upon this demurrer, are as fol- 
lows: After the attempted exécution of the mortgage, and the fil- 
ing of it as a real-estate mortgage, the petitioner in this case became 
a creditor of the mortgagor, and subsequently obtained a judgment 
against it. After the debt had been contracted, but before the judg- 
ment was rendered, the mortgagee commenced an action to foreclose 
its mortgage, and a receiver was appointed in that action to take 
possession of the mortgaged property. Petitioner obtained his judg- 
ment, and intervened in this action for the purpose of having the mort- 
gage declared voidastohim,and asks that the proceeds of the personal 
property in the hands of the receiver, if the same is sold, be applied to 
the payment of his claim. The right to intervene is based upon the 
gênerai proposition that the property is in the custody of this court, 
which protects it against the levy of an exécution, and that the peti- 
tioner, having a judgment, and being thus restrained from its enforce- 
ment, is entitled to protection and récognition by the court that has 
thus tied his hands. The pétition contains no allégation of want 
of notice. The intervener, however, takes the position that our stat- 
ute makes a distinction between creditors and subséquent purchasers 
and incumbrancers, and, while it protects only purchasers and incum- 
brancers "for value and in good faith" against the opération of a mort- 
gage not properly executed and recorded, ail classes of creditors corne 
within its provisions. It appears from the pétition that after the 
debt of petitioner had been contracted the mortgagor took the mort- 
gage which it had attempted before to exécute, and attached thereto 
the affîdavit required by statute, and caused it to be properly recorded 
as a chattel mortgage. This was done before the commencement of 
this action, and before the petitioner had acquired his judgment. 
The intervener takes the position that this mortgage was void, as 
against the petitioner, when his debt was contracted, and that no 
subséquent attempt to cure the defects in it could dislodge, impair, 
or affect the rights of petitioner. 

I sustain the flrst position taken by the intervener, and concur in 
the opinions in the several cases cited as authority, for the reason 
that the reading of the statute makes a plain distinction between 
creditors and subséquent purchasers and incumbrancers, and the 
words "for value and in good faith" were not employed in the statute 
to create a condition affecting the rights of creditors. 

As to the second proposition, the petitioner's contention is sup- 
ported by a décision of the suprême court of this state, in the case of 
Willamette Casket Co. v. Cross Undertaking Co., 40 Pac. 729. The 
facts in that case, however, are somewhat différent; and the real 
point involved in this case does not appear, from the opinion of 
the court, to hâve received attention. In that case the mort- 
gagor does not appear to hâve done anything, after contracting new 
indebtedness, to make the mortgage operative in favor of the mort- 
gagee, and against debts contracted after its delivery. In the case 
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now under considération the mortgagor and mortgagee hâve acted so 
as to show their mutuaï intention to adopt the mortgage under con- 
sidération, by supplying everything essential to make it a valid chattel 
mortgage. At the date of adding to ît the affidavit required by the 
statute, the mortgagor could lawfully hâve devoted any part of its 
property to the payment of the mortgagee, in préférence to the peti- 
tioner, or could hâve created a valid lien to secure its indebtedness to 
the mortgagee. Now, if that could hâve been done by making and 
executing an entirely new instrument, there is not a single good rea- 
son for saying that the mortgage in question could not be made a 
valid lien on personal property, by adding to it the essential requisites 
of a chattel mortgage. I cannot bring my mind to assent to the 
proposition that this mortgage, for the lack of some of the essentials 
of a valid chattel mortgage, can be regarded as an unlawful thing, a 
soiled paper, or attainted so that no power could give it validity and 
vitality. It is my conclusion, therefore, that the pétition must be 
denied. 

Application for a Eehearing. 

I hâve given caref ul attention to the pétition for a rehearing of this 
case, but without discovering that any of the facts were overlooked or 
misapprehended, and without being convinced of having erred in the 
décision. This new argument admits that, although the petitioner 
may hâve given crédit to the mortgagor on the faith of its ownership 
of unincumbered personal property, the mortgagor could subsequently 
give a valid chattel mortgage upon said personal property to secure 
an older debt, and, while making this admission, denounces the mort- 
gage in question as being void. The whole argument is a répéti- 
tion of the petitioner's contention on the former hearing, namely, that, 
because the mortgage was void at the time of the crédit given by the 
petitioner, it is impossible to make it valid by subséquent compliance 
with the requirements of the statute. The term "void" is regarded 
throughout the argument as being synonymous with "unlawful," and 
as if the eft'ect of the statute was to stamp a void instrument as a 
guilty thing, like a counterfeit coin or treasury note, to be perpetually 
denied récognition in légal proceedings. In this I disagree with the 
petitioner and his counsel. This mortgage, as a lien upon personal 
property, at the time the mortgagor became indebted to the petitioner, 
was simply void as to creditors, for lack of an affidavit, and failure 
to haveit recorded in a particular book. But a blank pièce of 
paper would be void, not only as to creditors, but totally void as to 
everybody, and not in any sensé to be regarded as possessing virtue 
denied to this incomplète and imperfect instrument. Now, the effect, 
as to the petitioner, of taking the imperfect instrument, and making 
it a valid mortgage, is precisely the same as to hâve taken a blank 
pièce of paper, — a totally void thing, — and made a chattel mortgage, 
by supplying ail of the requisites. The mortgagee took its chances 
with the gênerai creditors until the instrument was made complète, 
so that in this màterial point the case differs fiom the case of Wil- 
lamette Casket Co. v. Cross Undertaking Co. (Wash.) 40 Pac. 729. 
The décision heretof ore given will be adhered to. 
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MERCER COUNTY v. PROVIDENT LIFB & TRUST 00. OF PHILA- 
DELPHIE 

(Circuit Court of Appeals, Sixth Circuit. March 3, 1896.) 

No. 320. 

1. Railhoad Aid Bonds — Compliakce with Conditions. 

A provision, in an act authorizing an issue of county bonds in aid of a 
railroad, that they should not be valid obligations until the road is con- 
strueted through the county, so that a train of cars shall pass thereover, 
is not satisfied by the construction of the road from one boundary of the 
county to a point two miles short of the opposite boundary, where it con- 
nects with another road running outside the county. 

2. Same— Estoppel to Question Validitt. 

Act May 15, 1886, authorizing Mercer county to subscribe to the capital 
stock of a railroad company, the subscription to be paid in county bonds, 
provided that the county judge should, after ascertaining whether the élec- 
tion authorized the issue of bonds, prépare and exécute them, and ordei 
their deposit with a trustée; the latter to hold them in escrow, and to de- 
liver them to the company when it became entitled to them by the con- 
struction of its road through the county. Beld, that the trustée holding 
thèse bonds in escrow had no power to deliver thèse bonds until the 
actual completion of the railroad through the county from one side to 
another or opposite side, and that in the delivery of the bonds so held 
in escrow, before that condition had been complied with, he did so in 
violation of his duty and without authority of law. Eeld, that a pur- 
chaser of such bonds is cbargeable with notice of the terms, conditions, 
and requirements of the act under which thèse bonds were issued, and 
took them with notice that the récitals of the bonds must be referred 
to the acts which under that permissive statute were to précède the exécu- 
tion of the bonds and their deposit in escrow, and could not operate as a 
récital of facts which could not hâve existed when the récitals were made. 
The bonds contained, therefore, no récital implying the construction of the 
railroad. Eeld that, under the proper construction of this act, the county 
of Mercer had no power to issue bonds until the railroad had actually been 
constructed "through" the county, and neither the décision of the trustée 
in escrow that that condition had been complied with, nor the consent of 
county officers to their delivery, nor the subséquent payment of iuterest, 
opérâtes as estoppel preventing the county from showing as a défense that 
the condition upon which its power rested to issue thèse bonds had never 
been complied with. 

3. Same— Bona Fide Pubchasers. 

The fact that the bonds were in form negotiable securities, and were 
bought on the open market by purchasers innocent as to noncompletion 
of the railroad, does not give such purchasers the status of bona fide 
purchasers for value; the bonds containing on their face no récital imply- 
ing the completion of the railroad in whose aid they were issued. 

Error to the Circuit Court of the United States for the District 
of Kentucky. 

This was an action by the Provident Life & Trust Company of 
Philadelphia against the county of Mercer, in the state of Ken- 
tucky, on certain county bonds. There was a judgment for plain- 
tif!, and défendant brings error. Reversed. 

The county of Mercer subscribed for stock in the Louisville Southern Rail- 
road Company to the extent of $125,000, and issued in payment therefor 125 
bonds, each for $1,000, dated January 10, 1887, payable in 30 years, with in- 
terest payable semiannually, at 5 per cent., for which coupons were attached. 
Thèse bonds, with past-due coupons detached, were received by the railroad 
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company In August, 1888, and 100 of them subsequently came to the hands 
of the Provident Life & Trust Company. This suit was brought upon 400 
coupons past due and unpaid. The county denied liability upon the bonds, 
and presented a number of défenses, which, so far as now insisted upon, 
will be hereafter stated. A jury was waived, and the décision of the law 
and facts submitted to the Honorable John W. Barr, district judge, holding 
the circuit court, who made a spécial finding of facts, upon which he gave 
judgment against the county, and for the plaintiff below. The bonds were in 
the usual form of negotiable county bonds. The only récital concerning the 
authority for their issuance is in thèse words: 

"This bond is one of a séries of one hundred and twenty-flve bonds of even 
date herewith, ail of the same dénomination and ténor, and numbered, con- 
secutively, from one to one hundred and twenty-five; the same having been 
issued pursuant to the authority conferred upon the said county by an act of 
the législature of Kentucky entitled 'An act to authorize the county of Mercer 
to subscribe aid to the Louisville Southern Kailroad Company,' approved 
May 15th, 1886, and pursuant to an order entered by the county judge of said 
county in conformity with said act, subscribing in behalf of said county for 
the capital stock of the said Louisville Southern Railroad Company in the surn 
of one hundred and twenty-flve thousand dollars ($125,000), which order was 
entered of record in said court on January tenth, À. D. eighteen hundred and 
eighty-seven (1887)." 

The act granting power to subscribe for stock of the Southern Railroad 
Company, which is referred to in the récital above set out, was passed May 
15, 1886. The first section of that statute authorized Mercer county 10 sub- 
scribe to the capital stock of the Louisville Southern Railroad Company, "as 
hereinafter provided," and that it might pay for same in the "negotiable 
coupon bonds of said county." The second section provided the method of 
applying for a subscription, and the manner in which a vote of tne people 
should be taken upon tne proposition for a subscription. The third and f ourth 
sections were in thèse words. 

"Sec. 3. As soon as may be thereafter, the county judge of such county 
shall détermine if a majority of the légal votes cast at such élection were in 
favor of such subscription, and if they were he shall thereupon enter an order 
subscribing in behalf of such county to the capital stock of the said railroad 
company in accordance with the terms of the proposition voted on, and he 
shall thereupon cause to be prepared and exécute the negotiable bonds of such 
county as before mentioned, which shall be signed by him as county judge and 
attested by the county clerk, with his officiai seal affixed thereto, and the cou- 
pons shall be signed by said clerk. 

"Sec. 4. The said bonds shall not be bindbag or valid obligations until the 
railway of the said company shall hâve been so completed through such county 
that a train of cars shall hâve passed over the same, at which time they shall 
De delivered to said railroad company in payment of the subscription of such 
county, and the county shall thereupon be entitled to receive certiflcates for 
the stock sûbscribed, and the county judge of such county shall order thaï 
such bonds shall be deposited with a trustée or trust company, to be held m 
escrow, and delivered to the said railroad company when it shall become en 
titled to the same by the construction of its road through such county: pro- 
' vided, however, that such trust company or trustée shall, before receiving 
such bonds, give bond, with good surety, approved by the county judge, for 
the faithful performance df his or its duty in the premises: and provided fur- 
ther, that no such subscription shall be binding unless such railroad shall pass 
to or through the corporate limits of the town of Harrodsburg." 

Among the facts specifically found by the circuit court, and deemed essential 
to the proper décision of the questions nûw to be determined, are thèse: 

(1) That ail of the requirements, provisions, and conditions mentioned in sec- 
tions 2 and 3 of the act of May 15, 1886, had been duly complied with. 

(2) That one D. L. Moore was selected and appointed trustée by an order of 
the county court of Mercer county, and entered into bond for the faithful 
performance of his duty under the act aforesaid; the bond being payable to 
the state of Kentucky, for the use of Mercer county and the Louisville South- 
ern Railroad Company. 
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(3) That thereupon the bonds of the county, duly sîgned and sealed, as 
provided by section 3 of the act, were deposited with him, to be held as pro- 
vided in the act. 

• (4) That July 3, 1888, said Moore, being unable to satisfy himself as to 
the proper discharge of his duties, tendered his résignation, which was ac- 
cepted; and on the same day one Isaac Pearson was appointed trustée by the 
Mercer county court, who gave bond of like character to that which had been 
required from Moore. 

(5) Concerning the provision of section 3 of the act, that the bonds thus de- 
posited in escrow should not be valid obligations "until the railway of the 
said company shall hâve been so construeted through such county that a train 
of cars shall hâve passed over the same," the court found that the Louisville 
Southern Railroad Company had construeted a Une of railway from the 
boundary Une between Anderson and Mercer counties, thence to Harrodsburg; 
that there was a railroad known as the "South-Western Railroad," which 
owned and operated a Une between Harrodsburg and Burgin, in Mercer 
county, and that this pièce of old road was Consolidated with the Louisville 
Southern; at Burgin a junction was made with the Cincinnati Southern Rail- 
road, an independent corporation, whose Une extended from Cincinnati to 
Chattanooga, Tenn. The précise finding as to the location of Burgin, with 
référence to the nearest county Une, was in thèse words: "The nearest point to 
Mercer county Une from the South-Western Railroad is two miles. I think that the 
Louisville Southern Railroad did not run from one Une of the county of Mer- 
cer through to the opposite or to another Une of county, but that its railroad 
entered Mercer county on the Une of said county next to Anderson county, 
and ran through said county fifteen miles to Harrodsburg, and from there to 
Burgin, where a junction was made with the Cincinnati Southern Railroad, 
making in ail 19.72 miles of railroad in said county of Mercer; but this Une 
of railroad did not reach the other or another Une or boundary of the county, 
by about two miles from the nearest point. The railroad thus construeted 
gave a railroad connection by the Cincinnati Southern Railroad, either north- 
east to Cincinnati, Ohio, or southwest to Chattanooga, Tennessee. I find that 
about the time of the pasage of a train of cars over said road from Louisville 
to Burgin, and for some time thereafter, there arose a question of whether the 
conditions précèdent to the delivery of $105,000 of the bonds of the county had 
been complied with by the Louisville Southern Railroad Company. There 
was some différence of opinion among the taxpayers in said county upon this 
question, and the trustée, Moore, had doubts as to whether he could properly 
deliver thèse bonds; but there was no formai demand made upon or refused 
by him, for his résignation as trustée. This question of whether the railroad 
must be built from one Une of the county to another was publicly and gen- 
erally discussed. While this discussion was going on. and before Pearson, 
trustée, had determined that the condition précèdent had been performed, 
and that he would deliver $105,000 of the bonds, the Louisville Southern 
Railroad prepared to extend Its railroad toward and to the town of Danville, 
Boyle county, which was 7.47 miles distant from Harrodsburg, by acquiring 
the rights of way, with one exception, to the Mercer county Une. Thera was a 
movement made to hâve the court of claims of said county instruct the trustée 
as to his duty in the premises, and that court, consisting of the county judge 
and the justices of the peace of said county, met on the 26th of June, 1888, and 
a full discussion was had before said court, which consisted of the county 
judge, Hon. John W. Hughes, and ail of the justices of the peace of said 
county. The court, after argument, declined, as a court, to instruct the trus- 
tée as to his action; but, upon motion of one of the justices, they passed, and 
had spread upon the records, this resolution, viz.: 'G. J. Johnson, as justice 
of the peace of this county, offered into court the following motion, which ls 
ordered to be noted of record, and is as follows: "The members of this court 
do not believe that they hâve any right to enter an order directing the trustée 
to deliver the bonds of this county to the Louisville Southern Railroad; but, 
as individuals, they are of the opinion that such delivery should be made, and 
the construction of the railroad not forced to the Boyle county Une." And, said 
motion being seconded, the ayes and nays were taken, and resulted as follows: 
Ayes. 12: navg, none; not voting, two.' " 
yJ^F.no.ô — 40 
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(6) The conrt found that thereafter "Pearson, trustée, decided that the condi- 
tions précèdent had been performed by the Louisville Southern Eailroad Com- 
pany, and was entltled to the delivery of $105,000 of the bonds of Mercer 
county." 

(7) The court further found that in August, 1888, said 105 bonds were de- 
livered to satd railroad company in the présence of the county judge of Mercer 
county, who eut off and destroyed the past-due coupons thereon before de- 
livery, and that there was then delivered to said county judge a certifleate for 
$105,000 of the capital stock of the railroad company, which was accepted 
and subsequently voted at two meetings of stockholders of said company, and 
that this stock had never been returned or tendered to said railroad company. 

(8) The court further found "that said county of Mercer regularly levied an 
annual tax to meet the semiannual interest on said bonds, and paid interest 
thereon for the years 1889, 1890, and 1891, and the interest due January 1, 
1892, and hâve not pald any interest on said bonds since that time. 

(9) The court found that the plaintlff was a bona flde holder for value of the 
bonds mentioned, to the extent of $100,000, with the coupons thereon, and had 
no knowledge or notice of any defects either in the exécution or delivery of 
same, or of any défense the county has or might présent to the recovery of 
same. 

J. B. Thompson and Alex. P. Hurnphrey, for plaintiff in error. 
Thos. W. Bullitt and Samuel Dickson, for défendant in error. 

Before TAFT and LUETON, Circuit Judges, and SEVERENS, 
District Judge. 

LURTON, Circuit Judge, after making the foregoing statement 
of facts, delivered the opinion of the court. 

The primary question which is to be decided is this: Were the 
bonds now held by the appellee corporation issued without au- 
thority of law, and in violation of the restrictions and conditions 
imposed by the act of May 15, 1886, heretofore set out, and under 
which they purport to hâve been issued? If they were issued in 
violation of the substantial provisions of the permissive act, they 
were void, unless. they hâve fallen into the hands of an innocent 
purchaser for value, and the requisite circumstances exist to con- 
stitute an estoppeL precluding the county from showing that in 
fact they were issued in violation of law. 

Passing for the présent ail the conditions précèdent to the actual 
préparation and formai exécution of the bonds under the third 
section of the enabling act, we shall consider the terms and con- 
ditions imposed by the fourth section, so far as the issuance of the 
bonds is affected by that section. Aside from the positive provi- 
sion of the fourth section, it is évident, upon obvious principles 
of law, that thèse bonds, when prepared and formally executed 
according to the provisions of the third section, were invalid obli- 
gations, as lacking the essential élément of delivery, — a step as 
necessary to the validity of a bond or other negotiable instrument 
as it is to the existence of a deed. 1 Daniel, Neg. Inst. § 63 ; Young 
v. Clarendon Tp., 132 U. S. 353, 10 Sup. Ct. 107. But whatever 
doubt might exist as to the obligatory character of thèse bonds 
while still in the hands of the county officiais who had prepared 
and signed them, the fourth section, in clear terms, résolves. No 
power to made delivery of the bonds was conferred upon the county 
judge, or any other offleer of the county, and ail duty and power 
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intrusted to thein terminated with tlieir formai exécution; the 
act itself declaring that the bonds, thus apparently the formai con- 
tracts of the county, "shall not be binding or valid obligations un- 
til the railway of the said company shall hâve been so completed 
through such county that a train of cars shall hâve passed over 
the same, at which time they shall be delivered to said railroad 
company." The duty of the county judge with référence to thèse 
incomplète instruments pending compliance with the condition up- 
on which they might become vital obligations, by delivery, was to 
"order that such bonds shall be deposited with a trustée or trust 
company, to be held in escrow, and delivered to the said railroad 
company when it shall become entitled to the same by the con- 
struction of its road through such county." This last statutory 
duty was performed, and the bonds were "deposited" with a trus- 
tée, to be held in escrow and delivered when the condition author- 
izing delivery had been performed. That condition was that the 
railroad of the Louisville Southern Eailroad Company should be 
completed "through" the county of Mercer, so that a train of cars 
should hâve passed over the same. The défense of the county is 
that the railroad was never constructed through the county, and 
that the trustée violated his duty, and delivered them before that 
condition had been complied with. The finding of fact touching 
immediately upon compliance with this condition was "'that the 
Louisville Southern Eailroad did not run from one Une of the coun- 
ty of Mercer through to the opposite or to another line of the 
county, but that its railroad entered Mercer county on the line 
of said county next to Anderson county, and ran through said 
county fifteen miles to Harrodsburg, and from there to Burgin, 
where a junction was made with the Cincinnati Southern Eailroad, 
making in ail 19.72 miles of railroad in said county of Mercer; but 
this line of railroad did not reach the other or another line or 
boundary of the county by about two miles from the nearest point." 
This finding seems to conclusively settle the question that the 
railroad company did not construct its railroad through the county. 
The requirement was that the road should be completed "through" 
the county, — not through the county to Harrodsburg, or to Bur- 
gin, or to a junction with the Cincinnati Southern Eailroad, but 
through the county entirely; that is, from one side or line to the 
opposite or another side or line. If the législature had used the 
very common préposition "through" in any limited or unusual 
sensé, it would appear in the context. That it was used with its 
ordinary meaning of "from one side to the opposite side" or an- 
other side, or "from one surface or limit to the other surface or 
limit," seems to us very plain, from the whole ténor of the stat- 
ute. That it was not used in the sensé of "to" and "into" is plain, 
from the proviso of the same act, which brings the prépositions "to" 
and "through" into apposition, in the provision that "the subserip- 
tion shall not be binding" "unless such railroad shall pass to 
or through the corporate limits of the town of Harrodsburg." The 
argument that this was a substantial compliance with the condi- 
tion does not meet with our assent. The object of the act was to 
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secure to Mercer county a railroad entirely through the county. 
To build to within two miles of the statutory requirement is not a 
substantial fulfillment of the provision. Whether this was an im- 
portant or unimportant matter, it is not for us to say. The lég- 
islature had the undoubted authority to impose this condition, 
or any other it saw fit. Whether wisely or unwisely, the power 
to issue any bonds was made dépendent on the performance of this 
condition. The provisions that they should not be valid until the 
performance of this condition, and that the stakeholder should not 
deliver them until this railroad should be constructed through the 
county, are imperative, and limit the power of the county and of 
this trustée to the issuance of bonds only when the requisite facts 
actually existed. Thèse restrictions were intended to secure the 
actual completion of the railroad, and guard against the possible 
misapplication of the bonds to purposes not designed. Restric- 
tions in acts of this kind, intended to guard the public from the 
négligence or crimes of their officiais, and to secure exact compli- 
ance with the terms upon which the power of taxation may be 
exercised in aid of railroad construction, are entitled to favorable 
considération. The utterances of the suprême court upon the ef- 
fect of restrictions and limitations in such législation hâve been 
uniform, and announce a wise public policy. In Barnum v. Okolo- 
na, 148 U. S. 393, 13 Sup. Ct. 638, Mr. Justice Shiras, for the court, 
said: 

"That municipal corporations hâve no power to issue bonds in aid of rail- 
roads. except by législative permission; that the législature, in granting per- 
mission to a mumcipality to issue its bonds in aid of a railroad, may impose 
such conditions as it may choose; and that such législative permission does 
not carry with it authority to exécute negotiable bonds, except subject to the 
restrictions and conditions of the enabling act — are propositions so well set- 
tled by fréquent décisions of this court that we need not pause to consider 
them. Sheboygan Co. v. Parker, 3 Wall. 93-96; Wells v. Supervisors, 102 
U. S. 625; Olaiborne Co. v. Brooks, 111 U. S. 400, 4 Sup. Ct 489; Young v. 
Clarendon Tp., 132 U. S. 340-346, 10 Sup. Ct. 107." 

In Barnett v. Denison, 145 U. S. 139, 12 Sup. Ct. 819, Mr. Justice 
Brown, in delivering the opinion of the court, said: 

"The provisions of the statute authorizing them must be strictly pursued, 
and that the purchaser or holder of such bonds is chargeable with notice of 
the requirements of the law under which they are issued." 

Thè conclusion we reach is that this condition has not been 
complied with, and that the trustée, in delivering thèse bonds, 
did so in violation of his duty, and acted without authority of 
law. 

This brings us to the considération of the question as to whether 
the county is estopped to make this défense. The learned trial 
judge found as a fact that the appellee bought in open market, 
for value, and with no actual knowledge that the conditions im- 
posed by the enabling act had been in any way unperformed. 
That such a municipal corporation had' no gênerai authority to 
issue such negotiable securities, and that the purchaser is charge- 
able with notice of the terms, conditions, and requirements of the 
permissive statutes under which they purport to be issued, ia 
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well settled. Marsh v. Fulton Co., 10 Wall. 676; McClure v. Town- 
ship of Oxford, 94 U. S. 429; Northern Bank v. Porter Tp., 110 
U. S. 609, 4 Sup. Ct. 254; Barnett v. Denison, 145 U. S. 139, 12 
Sup. Ct. 819; Barnura v. Okolona, 148 U. S. 395, 13 Sup. Ct. 638; 
Citizens' Sav. & Loan Ass'n v. Perry Co., 156 U. S. 701, 15 Sup. 
Ct. 547. 

First, it is said that the récital in thèse bonds imports a com- 
pliance with ail the restrictions and conditions of the enabling act, 
and that thèse récitals cannot be contradicted. The récital in the 
bond is that it was "issued pursuant to the authority conferred 
upon the said county by an act of the législature of Kentucky 
entitled, 'An act to authorize the county of Mercer to subscribe 
aid to the Louisville Southern Railroad Company,' approved May 
15, 1886." Looking to the act referred to, as the purchaser was 
bound to do, he discovered that thèse bonds were to be executed 
and deposited in escrow, and delivered only upon the completion 
of the Louisville Southern Railroad through the county of Mercer. 
By this provision he was advised that the récital that the bond 
"was issued pursuant to the authority" of the act referred to was 
a récital which, in the nature of things, could only refer to facts 
antécédent to the deposit of the bonds in escrow, and could not 
possibly operate as a récital covering the subséquent completion 
of the railroad through the county. The enabling act operated as 
notice to him that the bonds were not "binding and valid obliga- 
tions" when placed in escrow, and would not become valid and 
légal securities "until the railway of the said company shall hâve 
been so completed through such county that a train of cars shall 
hâve passed over the same." . The purchaser therefore bought with 
notice that the depositary held the bonds "in escrow," and had no 
power to deliver them until the company should "become entitled 
to the same by the construction of its road through the county." 
The récitals in the bonds must therefore be referred to the acts 
which, under the permissive law, were to précède the exécution and 
deposit of the bonds in escrow, and do not operate as a récital of 
facts which could not hâve existed when they were made. Where 
récitals are relied upon to eut off the défense that municipal bonds 
are in fact issued without authority of law, or in violation of law, 
they should be fairly and reasonably construed, and be such as 
to clearly indicate that the conditions and requisites of the law 
had been complied with. Risley v. Village of Howell, 12 C. C. A. 
218, 64 Fed. 453; Northern Bank v. Porter Tp., 110 U. S. 618, 619, 
4 Sup. Ct. 254; School Dist. v. Stone, 106 U. S. 183-187, 1 Sup. 
Ct. 84. In the case last cited, Mr. Justice Harlan, for the court, 
concerning the construction of words in a bond claimed to operate 
as a récital estopping a municipality from showing that the bonds 
had been issued in violation of law, said: 

"Numerous cases hâve been determined in this court in which we hâve said 
that where a statute conféra power upon a municipal corporation, upon the 
performance of certain précèdent conditions, to exécute bonds in aid of the 
construction of a railroad, or for othèr like purposes, and imposes upon certain 
officers— invested with authority to détermine whether such conditions hâve 
been performed— the responsibility of issuing them when such conditions hâve 
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been complied with, récitals by such offlcers that the bonds hâve been lssued 
'in pursuance of,' or 'in conformity with,' or 'by virtue of,' or 'by authority 
of,' the statute, hâve been held, in favor of bona fide purchasers for value, to 
import full compliance with the statute, and to preclude inquiry as to whether 
the précèdent conditions had been perforrned before the bonds were issued. 
But in ail such cases, as a careful examination will show, the récitals fairly 
import a compliance, in ail substantial respects, with the statute giving au- 
thority to issue the bonds. We are unwilling to enlarge or extend the rule 
now established by numerous décisions. Sound policy forbids it. Where the 
holder relies for protection upon mère récitals, they should at least be clear 
and unambiguous, in order to estop a municipal corporation, in whose naine 
such bonds hâve been made, from showing that they were issued in violation 
or without the authority of law." 

There is therefore no estoppel by récital because there is no state- 
ment in the bonds impljing that the Louisville Southern Railroad 
had been completed through the county, as required by the provi- 
sions of the enabling act, Buchanan v. Litchfield, 102 U. S. 278; 
Carroll Co. v. Smith, 111 U. S. 561, 562, 4 Sup. Ct. 539; Lake County 
v. Graham, 130 U. S. 674, 9 Sup. Ct. 654; Citizens' Sav. & Loan 
Ass'n v. Perry Co., 156 U. S. 692-701, 15 Sup. Ct. 547. We hâve 
then to deal with bonds which contain no récital whatever im- 
plying that the most important of the conditions précèdent spec- 
ified in the enabling act, upon which the power to issue them 
depended, had been perforrned. In this respect the case is dis- 
tinguished from cases where the récitals were such as to imply 
compliance with ail précèdent conditions, such as that they had 
been "issued pursuant" to a particular act, as in Knox Co. v. As- 
pinwall, 21 How. 540, or "by virtue of the law of the state entitled 
'An act,' " etc., as in Insurance Co. v. Bruce, 105 U. S. 328, or "un- 
der and in pursuance of an act," etc., as in Lewis v. Commissioners, 
105 U. S. 739, or "under authority of an act," etc., as in Oregon 
v. Jennings, 119 U. S. 74, 7 Sup. Ct. 124. This court, in Cadillac 
v. Institution, 7 C. C. A. 574, and 58 Fed. 935, 16 U. S. App. 545, 
held that, under an act authorizing the issuance of new bonds 
"to extend the time of payment of old bonds falling due," a récital 
that a bond was issued "for the purpose of extending the time 
of payment of bonds falling due" estopped the city from showing 
that the bonds thus refunded were void bonds. So in Risley v. 
Village of Howell, 12 C. C. A. 218, 64 Fed. 453, the bonds recited 
that they were issued under an act approved February 25, 1885, 
which act authorized the issuance of bonds "to raise money to 
make public improvements." It was held that it was not a dé- 
fense to show that in f act the money obtained for the bonds had 
been expended under an ordinance, referred to in the bonds, for 
a purpose not a "public improvement," within the décisions of the 
suprême court of the state. On the contrary, the case falls dis- 
tinctly within another class of cases, where the bonds either con- 
tained no récitals, or the récitals were made by one not intrusted 
with the dutv of ascertaining and determining the facts recited. 
Dixon Co. v. Field, 111 U. S. 83, 4 Sup. Ct. 315; G-erman Sav. Bank 
v. Franklin Co., 128 U. S. 526, 9 Sup. Ct. 159; Barnett v. Denison, 
145 U. S. 139, 12 Sup. Ct. 819; Citizens' Sav. & Loan Ass'n v. 
Perry Co., 156 U. S. 701, 15 Sup. Ct. 547. 
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But it is argued that the Kentucky enabling act is peculiar, 
and that the absence of récitals in bonds issued thereunder is 
immaterial, inasmuch as the circumstances attending the exécu- 
tion of thèse bonds were such as that there could be no récitals 
on the face of the bonds importing performance of conditions 
which were to be complied with after their formai exécution and 
deposit in escrow. This was the view entertained by Judge Barr, 
who, upon this ground, held that the décision of the trustée, be- 
fore delivering them to the railroad company, that ail précèdent 
conditions had been complied with, precluded the county from con- 
tradicting that décision after the bonds had passed into the hands 
of innocent purchasers. To support this position it is necessary 
to construe this enabling act as not only empowering the trustée 
to ascertain and détermine whether ail conditions subséquent to 
such deposit had been performed, but that such détermination 
should estop the county, as against an innocent purchaser of the 
bonds, although no such détermination appeared on the bond, ei- 
ther through a récital or indorsement. Certainly none of the nu- 
merous opinions of the suprême court affords any express author- 
ity for such an interprétation of this act. A careful examination 
of the opinions of that court will, it is confidently believed, show 
that, where railroad construction bonds hâve been issued in vio- 
lation of the law under which authprity was granted, the munici- 
pality has never been held estopped to défend upon that ground, 
unless représentations appeared on the bonds themselves import- 
ing full compliance with the conditions imposed by the enabling 
act. The estoppel has been a conséquence of récitals or indorse- 
ments made by officiais empowered to décide the facts recited, and 
which a purchaser was authorized to rely upon as speaking the 
truth. The rule which we deduce from the long line of the dé- 
cisions made by that court as to the application of the doctrine 
of estoppel to municipal bonds is that where bonds are issued by 
a municipal corporation under a spécial and limited authority, 
imposing restrictions and conditions, but authorizing officiais of 
such municipality to exécute and issue such bonds when the con- 
ditions précèdent imposed hâve been complied with, and it can 
fairly and reasonably be gathered from the act that the officiais 
so authorized to exécute the bonds were also empowered to ascer- 
tain and détermine that the requisite facts and circumstances did 
exist, or ail conditions précèdent had been complied with, and this 
détermination or décision has been embodied in the récitals of the 
bonds, a purchaser without other notice, and for value, would hâve 
a right to rely upon the truth of the représentations appearing on 
the bond, and need make no further inquiry. Coloma v. Eaves, 92 
U. S. 484; Dixon Co. v. Field, 111 U. S. 93, 4 Sup. Ct. 315; Ger- 
man Sav. Bank v. Franklin Co., 128 U. S. 526, 9 Sup. Ct. 159; 
Citizens' Sav. & Loan Ass'n v. Perry Co., 156 U. S. 701, 15 Sup. 
Ct. 547. The principle is that when bonds, on their face, affirma- 
tively import a compliance with the conditions upon which they 
might lawfully issue, a défense based upon a contradiction of the 



632 FEDERAL REPORTER, Vol. 72. 

récitals thus made by an officiai empowered by the law to décide 
the facts recited will not be permitted, when the bond bas corne 
to the hands of a bona âde holder for value. This doctrine does 
not apply as between a railroad company receiving such bonds in 
violation of law, and the municipality itself ; nor has it ever been 
applied in favor of a holder who was not an innocent purchaser 
for value. Dill. Mun. Corp. § 519; Chambers Co. v. Clews, 21 Wall. 
317-321. False récitals hâve never been held conclusive as be- 
tween the original parties, or in favor of purchasers with notice, 
for the obvious reason that an essential élément to an estoppel in 
pais is that tbe représentation should mislead and deceive one 
who had a right to rely upon the truth of the représentation. It 
would seem to follow, from the reasons upon which an estoppel is 
said to arise, that if bonds are issued without récitals, but in vio- 
lation of law or authority, there exists no reason why they should 
not be open to défense when action is brought even by one who 
bought without actual knowledge that they had been issued with- 
out performance of précèdent conditions. In such case the pur- 
chaser buys at his péril, and cannot rely upon his mère ignorance, 
nor upon the mère fact that the bonds had been issued, and were 
found in circulation. Marsh v. Fulton Co., 10 Wall. 676; Buch- 
anan v. Litchfield, 102 U. S. 278; Mer chants' Exch.' Nat. Bank v. 
Bergen Co., 115 U. S. 384, 6 Sup. Ct. 88; Daviess Co. v. Dickinson, 
117 U. S. 657, 6 Sup. Ct. 897; G-erman Sav. Bank v. Franklin Co., 
128 U. S. 526, 9 Sup. Ct. 159; Carroll Co. v. Smith, 111 U. S. 556, 
4 Sup. Ct. 539; Chambers Co. v. Clews, 21 Wall. 317-321; Citizens' 
Sav. & Loan Ass'n v. Perry Co., 156 U. S. 701, 15 Sup. Ct. 547; 
Barnett v. Denison, 145 U. S. 135, 12 Sup. Ct. 819. 

The mère fact that the bonds hâve been issued, and are, in form, 
negotiable securities, if entitled to any significance whatever, 
would only raise a presumption that they had been delivered to 
the railroad company by the trustée in compliance with the terms 
of the law. Such a presumption would not be conclusive, and the 
county would not be estopped, even as against one who bought in 
actual ignorance of the true facts. This seems the well-settled rule, 
established by Buchanan v. Litchfield, Daviess Co. v. Dickinson, 
German Sav. Bank v. Franklin Co., and Citizens' Sav. & Loan Ass'n 
v. Perry Co., heretofore cited. In the case last cited this précise 
point was urged. Justice Harlan, for a unanimous court, in an- 
swer, said: 

"But it ls Urged that, the bonds having been executed and Jssued by those 
whose duty it was to exécute and issue them whenever that could be right- 
fully done, the county is estopped to plead their invalidity, as between it and 
a bona flde purchaser for value. This argument would bave force if the ma- 
terial circumstances bringing the bonds within the authority given by law 
were recited in them. In such a case, according to the settlea doctrines of this 
court, the county would be estopped to deny the truth of the récital, as against 
bona flde holders for value. But this court, in Buchanan v. Litchfield, 102 U. 
S. 278-292, upon full considération, beld that tbe mère fact that the bonds were 
issued, without any récital of the circumstances bringing them within the 
power granted, was not in Itself conclusive proof, in favor of a bona flde 
Solder, that the circumstances existed which authorized them to be issued." 
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Does the act under which thèse bonds were issued so far départ 
from the statutes construed in the cases cited as to warrant us 
in holding that a purchaser need make no further inquiry than 
would lead him to information that the trustée had made such a 
décision as that found by the circuit court, and that, if he buys 
without any inquiry, he is only obliged to prove by évidence ex- 
traneous to the bond that such a décision was in fact made? Un- 
less this act can be construed as making the power of the county 
to issue thèse bonds dépendent, not on the actual construction of 
this railroad through the county, but upon the décision of this 
trustée that it had been so constructed, the whole foundation for 
the argument disappears. This is the test to be applied to every 
case, even where récitals are relied upon to defeat a défense. In 
the leading case of Dixon Co. v. Field, 111 U. S. 93, 4 Sup. Ct. 315, 
the rule for construction of such enabling act is thus stated by Mr. 
Justice Matthews: 

"But it still remains that there must be authority vested in the officers, by 
law, as to each necessary fact, whether enumerated or nonenumerated, to 
ascertain and détermine its existence, and to guaranty to those dealing with 
them the truth and conclusiveness of their admissions. In such a case the 
meaning of the law granting power to issue bonds is that they may be issued, 
not upon the existence of certain facts, to be ascertained and determined 
whenever disputed, but upon the ascertainment and détermination of their 
existence by the officers or body designated by law to issue the bonds upon 
such a contingency. This becomes very plain when we suppose the case of 
such a power granted to issue bonds, upon the existence of a state of facts to 
be ascertained and determined by some persons or tribunal other than those 
authorized to issue the bonds. In that case it would not be contended that a 
récital of the facts in the instrument itself, contrary to the finding of those 
charged by law with that duty. would hâve any légal effect." 

It is to be observed at the outset that it is signiflcant that while 
the act provides, in very plain language, that the requisite facts 
antécédent to the préparation and deposit of the bonds with the 
trustée shall be ascertained and determined by the county judge, 
no such explicit statement is found regarding the détermination 
of the subséquent précèdent conditions by this trustée. If he is 
empowered to make any détermination whatever, the power is 
only inferentially granted. So it is signiflcant that no provision 
is found requiring an indorsement of such décision on the bonds, 
or the making of some other permanent record that so grave a 
détermination had been made. The very failure to provide in 
clear terms for a détermination by this trustée of the existence of 
conditions which could only arise after the county judge had 
parted with the bonds and lost ail control over them, and to pro- 
vide for some method of certifying that détermination, affords a 
strong presumption against the interprétation now contended for. 
Especially is this noticeable in view of the very well defined distinc- 
tion between bonds with and without récitals. But it is said that 
the act authorized the making of "negotiable bonds," and that it 
ought not to be presumed that the législature intended that "ne- 
gotiable bonds" should be forever open to the défense that the rail- 
road had never been completed as required by the act, and that 
we ought, therefore, to infer that the trustée was authorized to 
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décide as to whether there had been a compliance with this condi- 
tion, and that his décision should be conclusive. Undoubtedly, 
the commercial value of such bonds would be much improved if the 
mère fact of their issuance should, in favor of innocent holders, 
be conclusive évidence of both the authority to issue them and the 
regularity of the exercise of that power. This, however, is not 
the law. If the législature, by providing that thèse bonds should 
be negotiable, meant to eut off ail défenses, by the décision of the 
county judge as to facts antécédent to the deposit in escrow, and 
by the décision of the trustée as to ail facts subséquent to such de- 
posit, it is most remarkable that it did not provide for some in- 
dorsement of that décision on the bonds. As it is, the fact that 
he ever made such a décision dépends upon évidence in pais, and is 
subject to ail the dangers of such évidence. The argument based 
on the inconvenience of making proof, in every action on such 
bonds, of the fact of the completion of the railroad, amounts to lit- 
tle, in arriving at the meaning of this act, if the litigant in such a 
suit is driven to make proof of a décision by the trustée by évi- 
dence equally difficult to préserve. But this provision authorizing 
the issuance of "negotiable bonds" must not be construed alone, 
nor merely in connection with the provision that the trustée should 
deliver them when the railroad was completed. There are many 
considérations which lead us to the conclusion that, while it was 
undoubtedly the duty of this custodian to inform himself as to the 
existence of the facts which would justify him in making a de- 
livery of thèse bonds, yet that information was only for the pur- 
pose of enabling him to prudently discharge his duty, and protect 
himself and the parties interested from the conséquence of an il- 
légal and unauthorized delivery. The power of this depositary to 
receive, hold, and deliver thèse bonds came from the enabling act 
alone. He was not constituted the agent of either the railroad 
company or the county, though he was desighated by an order of 
the county judge. This depositary need not hâve been a person at 
ail. A corporate trust company might hâve been designated. Nei- 
ther résidence, citizenship, nor interest in or knowledge of the lo- 
cality was essential to the competency of the appointée. The re- 
lation, therefore, that this depositary bore to the county, is not 
of such a character as to lead to the presumption that it was in- 
tended that he should conclude the county through any agency for 
or relation to it. The bonds were not to be "delivered" to him, but 
"deposited" with him. Delivery is just as essential to the existence 
of a bond, note, or other negotiable instrument as it is to a deed. 
1 Daniel, Neg. Inst. § 63 et seq.; Young v. Olarendon Tp., 132 U. 
S. 353, 10 Sup. Ct. 107. Though they had been prepared and 
signed, they were absolute nullities until delivered, and they could 
not take effect as bonds until an authorized delivery. When pre- 
pared and signed by the county judge and clerk, and sealed, the 
power of thèse officiais ceased. They could not perfect them by 
delivery, because the statute gave them no such power. What the 
county judge then did was to deposit them with the depositary 
provided under the statute. This was not a delivery, and the 
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bonds continued imperfect obligations until a delivery which could 
only be made by the custodian when the railroad was completed. 
The power to perfect them as bonds arose only when the condi- 
tion mentioned had been performed. A delivery before the rail- 
road was begun would not hâve completed the making of thèse 
bonds, for the power was to deliver them when it was flnished, 
and the act itself provided expressly that until then the bonds 
should not be valid, thus affirming the imperfect character of the 
bonds until a delivery was lawfully made. Young v. Clarendon 
Tp., cited above. The imperfect character of the bonds, until the 
condition précèdent had been performed, is further made manifest 
by the direction of the act that they should "be held in escrow and 
delivered to the said railroad company when it shall become en- 
titled to them by the construction of its road through such county." 
This tenu, "in escrow," is one strictly applicable to deeds; and a 
direction that such imperfect obligations, executed subject to con- 
ditions and restrictions, by a maker having no gênerai authority 
to issue such paper, should be held in escrow, implies that the 
term was used just as it would be used if the subject-matter of 
the deposit was a deed. As used, the term implied the state or 
condition of a deed conditionally held by a third person, to be de- 
livered and to take effect upon the happening of a condition. 
Bouv. Law Dict; Black. Law Dict. When a deed is delivered as 
an escrow, nothing passes by the deed, unless the condition is per- 
formed. Calhoun Co. v. American Emigrant Co., 93 U. S. 124; 
6 Am. & Eng. Enc. Law, 867; Taylor v. Craig, 2 J. J. Marsh, 449. 

Counsel hâve very ably argued that a distinction exists between 
the effect of a delivery in violation of the conditions, where the 
thing in escrow was negotiable paper, and has come to the hands 
of an innocent purchaser without notice, and for value. 1 Daniel, 
Neg. Inst. §§ 68, 855, 856; Taylor v. Craig, 2 J. J. Marsh, 449. Pos- 
sibly such distinction is sound, though if the purchaser bought with 
notice that the paper had been held in escrow, and that the trustée 
had no power to deliver until a condition had arisen, of which the 
purchaser likewise had notice, he could hardly be regarded as a 
bona fide holder. Every one dealing with an agent assumes ail the 
risk of a lack of authority in the agent to do what he does. Negotia- 
ble paper is no more protected against this inquiry than any other. 
The purchaser of thèse bonds bought with notice that they had 
been held in escrow. The authority of the custodian was not a 
secret. Herein is the distinction between this case and that class 
of cases where paper is fraudulently issued by an agent who is 
authorized to make and issue negotiable paper in the business of 
his principal, and the question whether the paper issued is in the 
business of the principal is peculiarly within the knowledge of the 
agent, and not known to the world or a stranger. In such cases 
the agent is impliedly authorized to represent the existence of the 
fact upon which his agency dépends. Farmers' Nat. Bank v. Sut- 
ton Manuf'g Co., 6 U. S. App. 312, 332, 3 C. C. A. 1, and 52 Fed. 
391. It is difficult to see why one who takes such bonds as those 
in suit is not just as much obligea to look to the authority of the 
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trustée to deliver as if the subject of the escrow had been a deed. 
We are to remember that thèse bonds were imperfct obligations, 
there having been no delivery when placed in escrow. The ques- 
tion first presented to an intending buyer is this: Hâve thèse 
bonds become executed, valid obligations, by delivery? The au- 
thority of this trustée to make delivery depended upon the same 
principles that détermine such authority in other contracts, "and 
is not aided by the doctrine that, when once lawfully made, ne- 
gotiable paper has a more libéral protection than other contracts 
in the hands of innocent holders." The Floyd Acceptances, 7 Wall. 
666-680. "The authority to contract must exist, before any pro- 
tection as an innocent purchaser can be claimed by the holder." 
Marsh v. Fulton Co., 10 Wall. 683. But, aside from any distinction 
between the effect of a wrongful delivery of a deed and of com- 
mercial paper upon the title of an innocent purchaser, it seems 
very clear that the express déclaration of the fourth section of the 
act that thèse bonds should not be valid obligations until the rail- 
road had been completed through the county, and by the further 
provision that they should be held in escrow until that event, set- 
tles conclusively that the législature did not mean that the power 
of the eounty to so obligate itself should dépend upon the mère 
opinion of the custodian, but upon the actual, objective existence 
of the requisite fact. Thé whole scope and ténor of the act leads 
to the conclusion that the législature intended to protect the county 
against any misapplication of thèse bonds, and therefore limited 
its powér so that the bonds only became its obligations when the 
contract between the railroad company and the county should be- 
come complète. The machinery devised indicates that the pur- 
pose was that the railroad should not part with its stock certifl- 
cates until it had received payment therefor. And, to secure the 
county against failure to complète the road, ail power to issue 
bonds was made dépendent upon its actual construction. To se- 
cure the railroad in obtaining the bonds when actually earned, it 
was.provided that when a favorable vote had been cast, and the 
subscription made, the bonds should be prepared and formally 
executed, and placed in the hands of a stakeholder, to be delivered 
when the railroad company had performed its agreement. To se- 
cure the county against the possible breach of duty by this cus- 
todian, bis holding was to be in escrow, and his power to deliver 
withheld until the actual performance of ail précèdent conditions. 
To further protect the county against an unauthorized delivery of 
the bonds, the act, in plain terms, provided that they should not 
be valid obligations until the completion of the road. That the 
custodian was required to give a bond for the due discharge of his 
trust by no means implies that the county was to look to this bond 
in case of an unauthorized delivery. The bond was no more for the 
benefit of one party than the other. A wrongful delivery, or a 
fraudulent use of them, might, irrespective of a défense, if sued^up- 
on the bonds, involve a costly litigation. It was eminently reason- 
able that the custodian of such securities, negotiable in form, 
should give security to protect both parties against négligence, 
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conversion, embezzlement, or any willful refusai to faithfully per- 
forai the trust. 

It is next insisted that the county should be held responsible 
upon the principle that, whenever one of two innocent persons 
must suffer by the acts of a third, he who has enabled such third 
person to occasion the loss must sustain it. This principle can 
hâve no application hère, for two reasons: First, the holders of 
thèse bonds cannot be regarded as innocent purchasers, inasmuch 
as they are constructively chargeable with ail that inquiry vvould 
hâve disclosed; and, second, the bonds, as bonds of a municipal 
corporation, are invalid, for want of power to issue them until 
the actual completion of the railroad in whose aid they were au- 
thorized. Neither are the bonds validated because of the payment 
of interest for a time after their issuance. The question hère is 
not one of mère irregularity in the method of exercising a power. 
The défense presented goes to the power of the county. There 
was no authority to issue bonds in aid of the railroad until the 
road had been constructed through the county. That condition 
having never been complied with, neither the county court nor the 
county judge could, by any act of omission or commission, waive 
its performance. Neither could the county court or any of the 
county officiais validate them by subséquent acts of ratification. 
If the power to issue them did not exist when they were issued, no 
payment of interest, or resolution to adopt them, can operate to 
make them valid contracta. Ratification can only be effective 
when the party ratifying possesses the power to perform the act 
ratified. Marsh v. Fulton Co., 10 Wall. 676-684; Norton v. Shelby 
Co., 118 U. S. 425-451, 6 Sup. Ct. 1121. In Doon Tp. v. Cummins, 
142 U. S. 366-376, 12 Sup. Ct. 220, the court, through Mr. Justice 
Gray, said: 

"A ratification can hâve no greater effeet tlian a previous authority, and 
debts which neither the district nor its officers had any power to authorize or 
create cannot be ratified or validated by either of them, by the payment of 
interest, or otherwise." 

That the county still holds the railroad stock received when 
thèse bonds were delivered is no reason for holding thèse bonds 
valid. By proper proceedings the railroad company can recofer 
this stock, or compel payment for its value. Justice would de- 
mand the return of the stock, or compensation for its value. No 
such question exists in this case. Norton v. Shelby Co., 118 U. 
S. 454, 6 Sup. Ct. 1121. The judgment must be reversed and re- 
manded, with direction to render judgment in accordance with this 
opinion. 



WARAX v. CINCINNATI, N. O. & T. P. RX. CO. et al. 

(Circuit Court, D. Kentucky.) 

Removal of Causes— Divbkse Citizenship — Fraudulent Joinder of De- 
fendant. 

In order that the joinder of a défendant should be regarded as fraudu- 
lently made for the purpose of avoiding the jurisdiction of the fédéral court, 
it must appear, by allégation and proof, not only that it was made for 
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that purpose, but also that the averments npon which the right to join 
such défendant is claimed are so unfounded in fact and incapable of proof 
as to justify the inference that they were not made in good faith with the 
hope and intention of proving them, or else that they do not state a joint 
cause of action. The mère fact that an action, since discontinued, was 
once brought for the same tort agalnst one of the défendants, without join- 
ing the other, is not sufflcient. 

2. NEGLIGENCE— MlSFEASANCE AND NONFEASANCE. 

When the engineer of a railroad train starts such train, without givlng 
warning, while he knows or ought to know that a switchman is between 
the cars of the train, engaged in uncoupling them, in conséquence of 
which the switchman is injured, the engineer's act is misfeasance, not non- 
feasance. 
8. Same— Mastbr and Servant— Joint and Several Liabilitt. 

"When a inaster is made liable for the négligent or wrongful act of his 
servant solely upon the ground of the relationship between them, under 
the doctrine of respondeat superior, and not by reason of any Personal 
share in the négligent or wrongful act, by his présence or express direction, 
he is liable severally only, and not jointly with the servant. 

This is a motion by the plaintif! in the above-entitled cause to 
remand the case to the state court, where it was begun. Plaintiff's 
cause of action against the défendant railway company and its 
codefendant is stated in the pétition as follows: 

"On March 2, 1892, on said railway, and in the railway yard thereof at 
Somerset, plaintiff was the servant of the corporate défendant, employed by 
it as a switchman, and as a member of the crew of a yard locomotive engine 
and tender then and there belonging to the corporate défendant, and used 
by it in operating said railway; and défendant Charles Snyder was then 
and there also the servant of the corporate défendant, employed by it as a 
member of said crew, and as the engineer of said locomotive engine, and he 
then and there, as such engineer and servant of the corporate défendant, 
ran and operated the same. At the time and place aforesaid, défendants had 
attached to said locomotive engine and tender a train of flve freight cars, 
and défendants then and there ordered and dlrected plaintiff to uncouple the 
three rear cars of said train; and thereupon plaintiff engaged in the work 
of executing said order and direction of défendants, and while plaintiff was 
so engaged in the work of executing said order and direction of défendants, the 
défendants, with full knowledge that plaintiff was engaged in said work, and 
without notice or warning to plaintiff, with gross and wanton négligence, sud- 
denly and violentiy started the Cars of said train forward with and by means 
of said locomotive engine, and so moved, ran, and operated said locomotive 
engine, tender, and cars of said train that then and there, by said gross and 
wanton négligence of défendants, plaintiff was thrown under the cars of said 
tra*n; and then and there, by reason of said gross and wanton négligence 
of défendants, plaintiff's left leg was run upon and over by the cars of said 
train, and so injured that the same had, soon thereafter, to be amputated 
above the knee, and near the body, and he was otherwise severely and per- 
manently injured in his person. By his said injuries plaintiff was made, and 
long continued, ill therefrom. He suffered, and long will continue to suffer, 
great mental pain and physical anguish. Thereby he was made a helpless 
cripple for life, and his capability to labor and earn money was greatly and 
permanently impaired, ail to his damage in the sum of twenty-flve thousand 
dollars. In the doing of said wrong défendant Snyder was the servant and 
agent of his codefendant, and said gross and wanton négligence was the joint 
gross and wanton négligence of both the défendants." 

The railway company flled its pétition for removal, setting out 
the various jurisdictional grounds, and, among others, the follow- 
ing: 

"That there is, in said suit, a controversy wholly between citizens of dif- 
férent states, which can be fully determined as between them; that is to 
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say, between your petitioner, the Cincinnati, New Orléans & Texas Pacific 
Eallway Company, défendant In sald suit (who avers that it was at the com- 
mencement of this suit, and still is, a corporation organized under the laws 
of the state of Ohio, and of no other state, and that it was then, and still 
ls, a citizen and résident of the state of Ohio, and of no other state, and that 
it was not then, and is not now, either a résident or citizen of the state of 
Kentucky), and plaintiff, Eugène R. Warax, who sues by his next friend, 
John L. Rich. Your petltioner says that both the said Warax and John L. 
Rich were at the commencement of this suit, and still are, résidents and 
citizens of the state of Kentucky. Your petitioner further shows that hereto- 
fore, to wit, on the 13th day of December, 1892, a suit was instituted upon 
the same claim as in plaintiff's pétition herein set out against this défendant, 
In the circuit court of Pulaski county, Kentucky, to recover of this défendant 
the sum of ten thousand dollars damages for the same injuries alleged to 
hâve been sustained by the said plaintiff, Eugène R. Warax, as in his pétition 
herein set out. Your petitioner further shows that it filed the proper proceed- 
ings in sald suit so pending in the Pulaski circuit court, Kentucky, to remove 
said suit to the circuit court of the United States for the district of Kentucky, 
becàuse sald controversy was a controversy existing between citizens of dif- 
férent states, and that such proceedings were had that the said suit was re- 
moved from the said Pulaski circuit court to the circuit court of the United 
States for the district of Kentucky, and that the jurlsdiction of said suit 
wholly vested in said circuit court of the United States for the district of 
Kentucky, and the said suit pended, undisposed of, in the said circuit court 
of the United States for the district of Kentucky, untll the 12th day of De- 
cember, 1894, when the plaintiff dismissed sald suit from the said circuit 
court of the United States for the district of Kentucky, and immediately 
after said dismissal brought this proceeding In this court to recover for the 
same Injuries, from this défendant, the said sum of twenty-five thousand 
dollars. Your petitioner further shows that, in this suit, said plaintiff has 
fraudulently and lmproperly joined as a codefendant with your petltioner 
herein one Charles Snyder, who ls a citizen of the state of Kentucky, and 
who ls a résident of the county of Pulaski, In the state of Kentucky; and 
your petitioner says that the sald Charles Snyder has been fraudulently and 
lmproperly joined as party défendant with your petitioner in this cause, from 
the fact that he ls a résident and citizen of the state of Kentucky, and for 
the sole purpose of defeating the jurlsdiction of the United States court. And 
your petitioner says that the injury to the plaintiff, Eugène R. Warax, hap- 
pened on the 3d day of March, 1892, In the town of Somerset, county ôf 
Pulaski, and state of Kentucky, and sald injury did not happen or occur In 
the county of Kenton, In the state of Kentucky. And your petltioner says 
that the plaintiff, Eugène R. Warax, résides In Pulaski county, Kentucky, 
through which county your petitioner's road passes, and that the chief office 
and place of business of your petitioner in the state of Kentucky ls In the 
city of Lexington and county of Fayette." 

Plaintiff filed an answer to the pétition for removal in this 
court, denying that there was, in this suit, a controversy wholly 
between citizens of différent states, which could be fully deter- 
mined between them, and denying that Snyder was joined as a 
party défendant for the sole purpose of defeating the jurisdiction 
of the United States court. It appeared by évidence and admis- 
sion that a previous suit had been brought and dismissed as averred 
in the pétition for removal. 

Wm. Goebel, for plaintiff. 

Edward Colston and C. B. Simrall, for défendant. 

Before TAPT and LURTON, Circuit Judges. 

TAFT, Circuit Judge (after statîng the facts as above). Plain- 
tiff's pétition seeks to hold the railroad Company and Snyder, it» 
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engineer, as joint tort feasors. If, on the statements in the pé- 
tition, he is able to do so, then the cause is not removable (Railroad 
Co. v. Wangelin, 132 IL S. 599, 10 Sup. Ct. 203; Pirie v. Tvedt, 115 
IL S. 41, 5 Sup. Ct. 1034, 1161; Sloane v. Anderson, 1.17 U. S. 275, 
6 Sup. Ct. 730;. Plymouth Consol. G-old Min. Co. v. Amador & S. 
Canal Co.,il8 U. S. 264, 6 Sup. Ct. 1034; Hedge Co. v. Fuller, 122 
U. S. 535, 7 Sup. Ct. 1265), unless it be made to appear, to the 
satisfaction of the court, that one of the défendants was fraudu- 
lently joined for the purpose of defeating the jurisdiction of the 
fédéral court. In order that such joinder should be regarded as 
fraudulent, it must appear, by allégation and proof, not only that 
it was made for the purpose of avoiding the jurisdiction of the 
fédéral court, but also that the averments of the pétition upon 
which the right to join the défendants is claimed are so unfounded 
and incapable of proof as to justify the inference that they were not 
made in good faith with the hope and intention of proving them, 
or else that they do not state a joint cause of action. No proof is 
offered in this case, except the f act that suit was once brought on the 
same cause of action against the railroad company without joining 
Snyder, the engineer. This may be regarded as a circumstance tend- 
ing to show that the purpose in joining Snyder was to avoid the juris- 
diction of the fédéral court, but it does not show, or hâve any tend- 
ency to show, that the averments of the pétition with respect to 
Snyder, upon which the right to join Snyder is asserted, were un- 
founded in fact. One who has a real cause of action for joint tort 
against two persons cannot be deprived of the right to bring his 
action against both, and to retain both in the case, and to hâve the 
case heard with both as défendants, merely because he joined them 
for the purpose of avoiding the jurisdiction of the fédéral court. If 
the right exlsts, the motive for its exercise cannot defeat it It 
should be said, however, that where, as in this case, there is mani- 
fested a désire to prevent a removal by the unusual course of joining 
a locomotive engineer with a railroad company, the court will not be 
astute, by any strained construction, to make the averments of the 
pétition support the plaintiff's right to join the défendants. 

This brings us to the second ground upon which the plaintiff 
claims a right of removal ; that is, that no cause of action is stated 
against the engineer. It is contended that the failure of the en- 
gineer to give notice to the plaintiff of his intention to move the 
train while the plaintiff was between the cars was a mère act of 
nonfeasançe, for which the plaintiff must look to the master, and 
not to the servant. This contention cannot be supported. Con- 
ceding, without deciding, the rule to be that, for mère nonfea- 
sançe, the servant of the master cannot be made responsible to third 
persons injured thereby, we are clearly of opinion that the act 
of the engineer in backing the engine voluntarily without giving 
notice was misfeasance, instead of nonfeasançe; that the knowl- 
edge he had, or ought to hâve had, of the présence of the plain- 
tiff between the cars, made his movement of the train without 
giving notice a direct trespass or wrong committed by him against 
plaintiff, without regard to the relation existing between each of 
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them and the railway company. No case has been cited to us in 
which such an act of a servant in the business of his master bas 
been held to be nonfeasance. The last case, and one most fully 
considered, is Osborne v. Morgan, 130 Mass. 102, where the su- 
prême judicial court of Massachusetts, speaking by Chief Justice 
Gray, held that a servant who attached a block and tackle to the 
ceiling in the course of his employment, and did not sufflciently se- 
cure it to prevent its falling, was liable in a direct action of tort 
to a fellow servant who was injured thereby. This case is a strong- 
er case than that, for hère the act of the servant directly injured 
his fellow servant. 

We come, therefore, to the third ground upon which the de- 
fendant railway company rests its right to remove, which is that 
no joint tort is stated in the averments of the pétition against both 
défendants. Taking the averments of the pétition together as a 
whole, especially the last averment, in which it is stated that, in 
moving the engine, the engineer acted as the agent and servant 
of the défendant, and that the in jury was caused by the défendant 
by the movement of the engine, we think that the pétition must 
be construed to mean that the acts of négligence which were com- 
plained of in the movement of the engine were acts of the défend- 
ant, because committed by and through its agent and servant, the 
engineer, and that the conclusion that the acts were the resuit 
of the joint négligence of the défendant railroad company and the 
engineer is a mère conclusion of law, based on the proposition that, 
where the engineer, through his négligence, does an injury in the 
scope of his employment, he and his principal are jointly liable in 
one action therefor. If plaintiff intended to charge that the de- 
fendant was présent by any corporate or superintending officer, 
so as to constitute what would be a personal interférence in the 
acts complained of by the master, he should hâve made his péti- 
tion spécifie upon this point. In his failure to do so, he must rest 
alone on the proposition of law above stated to justify his joinder 
of the company and the engineer. The question whether the mas- 
ter and the servant can be joined, as the perpetrators of a joint 
tort, for the injury inflicted by the négligence of the servant, 
without the présence of the master, and without his express di- 
rection, is one upon which the authorities do not agrée. The af- 
firmative of the proposition is supported by the cases of Wright 
v. Wilcox, 19 Wend. 343; Suydam v. Moore, 8 Barb. 358; Mont- 
fort v. Hughes, 3 E. D. Smith, 591; Phelps v. Wait, 30 N. Y. 78; 
Wright v. Compton, 53 Ind. 337; Greenberg v. Lumber Co. (Wis.) 
G3 N. W. 93; Newman v. Fowler, 37 N. J. Law, 89. It is contended 
that the case of Martin v. Railroad Co., 95 Ky. 612, 26 S. W. 801, 
is also an authority in support of this contention. An examina- 
tion of the case, however, will show that the question was not de- 
cided. The case was one where suit was brought against three 
défendants as joint tort feasors, and the court below held that, 
on the undisputed évidence, the défendants were none of them lia- 
ble, and directed a verdict for the défendants. The plaintiff 
brought the case up on error, and the décision of the court was 
v.72f.iio.5 — 41 
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that there was évidence tending to support a cause of action 
against one of the railroad companies and its engineer; but tue 
court did not discuss the question whether they could be joined, 
and there is nothing in the opinion to indicate that it was consid- 
ered. 

The cases which support the view that the master cannot be 
joined as défendant in the action against his servant for négli- 
gence, where the master is not personally concerned in the négli- 
gence, either by his présence or express direction, are as follows: 
Par sons v. Winchell, 5 Cush. 592; Mulchey v. Religious Soc, 125 
Mass. 487; Clark v. Fry, 8 Ohio St. 358, 377; Seelen v. Ryan, 2 
Cin. R. 158; Campbell v. Sugar Co., 62 Me. 553; Beuttel v. Railway 
Co., 26 Fed. 50; Page v. Parker, 40 N. H. 47, 68; Bailey v. Bussing, 
37 Conn. 349, 351. It is to be observed that, if this were a mère 
question of procédure, one that had nothing to with the real basis 
of liability, and did not grow out of the character of the wrong 
complained of, we ought, perhaps, to examine with some degree 
of care the procédure in the state courts of Kentucky. There is 
no statute, however, in Kentucky, which attempts to vary the pro- 
cédure from that at common law. In fact, it will be found that' 
in none of the Codes has any attempt ever been made with respect 
to the liability for torts as to their joint and several character. 
Bliss, Code PI. §§ 82, 83. The rule which permitted a plaintiff in- 
jured by the joint act of défendants to join them in one action was 
rested originally on the theory that they were to be held as con- 
spirators, and that each, having knowingly embarked on the un- 
lawful venture, was liable for ail that the other did, and that 
therefore they could be held as partners in wrong. Joint tres- 
passers were held on the same principle, and finally, where two 
persons were guilty at the same time of mère acts of négligence, 
operating together to cause injury to a third person, it was held 
that they must be regarded as acting in concert, and that each 
must be held liable for the entire damage, as for a joint tort. The 
advantage which this gave the défendant in actual trials was 
very considérable. Under the old rule, which forbade parties to 
testify, it prevented one défendant from using the other as a wit- 
ness. It enabled the plaintiff to take a joint judgment against both, 
and to enforce it against either. The élection which the plaintiff 
hâd to sue one or more of the joint feasors grew out of the as- 
sumed concert of action which he charged against them ail. Hence, 
the question is whether, when a master is held liable for the négli- 
gence of his servant in his absence, which négligence he did not 
direct, he can be said to hâve acted in concert with the servant to 
produce the injury in such a way as that he and the servant can 
be held liable in the joint action. Clearly not. His liability does 
not arise from any common purpose that he had with the servant, 
or from any actual unity of action between them, in point of time 
and effect, or otherwise. His liability arises simply and solely 
from the policy of the law, which makes him responsible for the 
acts of his servant, done in the discharge of his business. The 
rule by which he is held is usually referred to as the rule of re- 
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spondeat superior, which, says Mr. Pollock, in his work on Torts 
(4th Ed., p. 70), *'is a dogmatic statement, not an explanation." The 
leamed author continues: 

"It is also said, 'Qui facit per alium facit per se.' But this is in terms appli- 
cable only to authorized acts, not to acts that, although done by the agent 
or servant 'in the course of the service,' are specifically unauthorized, or 
even forbidden. Again, it is said that a master ought to be careful in choos- 
ing fit servants; but, if this were the reason, a master could discharge him- 
self by showing that the servant for whose wrong he is sued was chosen by 
him with due care, and was in fact geneially well conducted and compétent, 
which is certainly not the law. A better account was given by Chief Justice 
Shaw of Massachusetts. 'This rule,' he said, 'is obviously founded on the 
great principle of social duty, that every man, In the management of his own 
affairs, whether by himself or by his agents or servants, shall so conduct 
them as not to injure another, and, if he does not, and another thereby sus- 
tains damage, he shall answer for it.' This is, indeed, somewhat too widely 
expressed; for it does not, in terms, limit the responsibility to cases where 
ai least négligence is proved. But no reader is likely to suppose that, as a 
gênerai rule, either the servant or the master can be liable where there is no 
default at ail. And the true principle is otherwise clearly enounced. I am 
answerable for the wrongs of my servant or agent, not because he Is author- 
ized by me or personally represents me, but because he is about my affairs, 
and I am bound to see that my affairs are conducted with due regard to the 
safety of others. Some time later the rule was put by Lord Cranworth in a not 
dissimilar form: The master 'Is considered as bound to guaranty third per- 
sons against ail hurt arising from the carelessness of himself or of those 
acting under his orders in the course of his business.' " 

Mr. Pollock quotes from a French writer, M. Sainctelette, on the 

subject, saying: 

"Responsibility of the agent for the principal is not a fiction invented by 
the positive law. It is an exigency of the social order." 

It will thus be seen that the master is not hela on any theory 
that he personally interfères to cause the injury. It is simply on 
the ground of public policy, which requires that he shall be held 
rèsponsible for the acts of those whom he employs, done in and 
about his business, even though such acts are directly in conflict 
with the orders which he has given them on the subject. The lia- 
bility of the servant, on the other hand, arises wholly because of 
his personal act in doing the wrong. It does not grow out of the 
relation of master and servant, and does not exist at ail, unless it 
would also exist for the same act when committed, not as the 
servant, but as the principal. Liabilities created on two such 
wholly différent grounds cannot and ought not to be joint. The 
question is most fully examined in the case of Parsons v. Winchell, 
5 Cush. 592, in an opinion by Judge Metcalfe, wherein ail the 
cases are examined. This was followed by the case of Mulchey v. 
Religious Soc, 125 Mass. 487, in which Chief Justice Gray used 
this language: 

"If there was any négligence in the agents, Barber and Sleeper, for which 
they could be held liable, their principal, the society, would be rèsponsible, 
not as if the négligence had been its own, but because the law made it an- 
swerable for the acts of its agents. Such négligence would be neither in 
fact nor in légal intendment the joint act of the principal and of the agents, 
and therefore both could not be jointly sued. It is not like the case of a 
willful injury done by an agent by the command or authority of his principal; 
to which both are, in law, principal trespassers, and therefore liable jointly." 
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The same rule is followed in Ohio in the case of Clark v. Fry, 
8 Ohio St. 358, 377. Soit was there brought to recover damages 
against the owner of property which caused an excavation to be 
built in front of his house, which had been negligently and wrong- 
fully allowed to remain in an unfenced condition by his servant. 
Said the court: 

"But whether the liability to the défendant In error, if any existed, at- 
tached to Freeman alone, or to Clark for the négligence of his servant or 
agent, or to Clark and Freeman as joint tort feasors, depended upon a légal 
question arising upon the relation between Clark and Freeman in respect 
to the transaction alleged as the occasion of the injury. If the excavation 
had been ipso facto unlawful, as an unnecessary encroachment on the street, 
Clark and Freeman would hâve been liable, if any liability existed, jointly 
as wrongdoers. But if there was nothing in the work that Clark had re- 
quired by the contract to be done which was in itself unlawful, or which, 
properly done, could be the occasion of an injury to any one, and Freeman, 
wholly free from the control of Clark as to the manner of doing the work, 
had by his own wrongful and négligent conduct been the cause of the injury, 
he alone would be liable. If, however, Freeman, acting under the control 
and direction of Clark, as his servant or agent, had negligently and wrong- 
fully allowed the excavation to be in an unfenced or otherwise dangerous 
condition, wbereby the injury was sustained, Clark would be liable, although 
not jointly, with Freeman. In this last instance supposed, either Clark or 
Freeman might be sued separately; but, inasmuch as Clark, although he 
could not excuse himself on the ground that the nuisance had been occasioned 
by the négligence of ITreeman, would hâve a right of action against Freeman 
for the recovery of such damages as he might be compelled to pay by reason 
of his négligence, he (Clark) could not be joined in the same action with 
Freeman. This doctrine was expressly ruled in Parsons v. Winchell, 5 Cush. 
592, and it appears to rest upon a reason which is entirely satisfactory."' 

In Campbell v. Sugar Co., 62 Me. 553, suit was brought against 
a corporation which owned a wharf, and against their agents who 
had control of the wharf, for an injury sustained, through a fail- 
ure to repair the wharf, by a person lawfully upon it. In this case 
the court said: 

"The corporation is answerable for its constructive négligence, or, perhaps 
(to speak more exactly), on the principle of respondeat superior, and must 
be held, as Lord Kenyon remarked (1 Bast, 108), 'to make a compensation for 
the damage consequential from the employing of an unskillful or négligent 
servant.' The other défendants, who were the gênerai agents of the cor- 
poration, and had the care of this wharf, and who, through their senior part- 
ner, had agreed with the lessees to make ail needful repairs, are certainly in 
no better position than their principal. It is the actual, personal négligence 
of the agents which constitutes the constructive négligence of the corporation. 
The corporation acts through and by them, and they act for the corporation; 
and when their acts or neglects resuit in injury to third parties, they are 
equally responsible with their principals. But it does not thence follow that 
they are jointly responsible. The question whether they may be so held 
is a somewhat nice one, but we think there are substantial reasons, assigned 
in Parsons v. Winchell, 5 Cush. 592, why the principal and agent should not 
be charged jointly in such a case. It is not, properly speaking, their joint 
act or neglect which causes the injury. The proper adjustment of the final 
responsibility as between themselves cannot well be afEected if one who has 
distinct grounds of action against them— against the agents for their own 
négligence, and against the principal because the law makes them responsible 
for the négligence of their servants— is permitted to recover against both 
in one suit. The distinction between actions on the case arising from négli- 
gence and actions of trespass, where the wrong is inflicted at the command 
of the superior, in this respect, is well marked, and goes somewhat deeper 
than mère form." 
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In Page v. Parker, 40 N. H. 47-68, it was sought to hold the 
principal in a contract of sale liable in tort for the fraudulent mis- 
representations of his agents in the sale of property, although he 
had no knowledge of and took no part in the misrepresentation. 
It was held that he could not be sued jointly with his agents in 
such an action. Say the court, on page 08: 

"In an action es delicto, the act complained of must be the joint act of ail 
the défendants, either in fa et or in légal intendment and effect. But the act 
of a servant or agent is not the act of the master or principal, even in légal 
intendment or effect, unless the master or principal previously directs or sub- 
sequently adopts and ratifies it. Parsons v. Winchell, 5 Cush. 593. There is 
no contribution among joint wrongdoers, and if David M. Parker could be 
found guilty as a joint conspirator and defrauder with the other défendants, 
solely upon évidence of the unauthorized fraudulent acts and représenta- 
tions of his agent and the person employed by him to aid in effecting a sale, 
and he should be compelled to satisfy the judgment recovered against ail, 
he would be entirely without remedy for reimbursément, or even contribution 
against the other défendants, however utterly unauthorized and disapproved 
those fraudulent acts and représentations might hâve been. Unless, there- 
fore, the plaintiff be able to show the joint participation of David M. Parker 
in the alleged fraudulent purpose and design of the other défendants, it would 
be manifestly unjust that he should be holden liable with them in the présent 
action, even though he might be clearly liable, if sued separately, for the 
damage resulting from the unauthorized fraud of the agent employed by him 
to sell his property, since it is well settled that a principal has a remedy over 
for damages he may be compelled to pay in conséquence of the unauthorized 
misfeasance and malfeasance of his agent." 

The whole line of authorities holding a contrary doctrine was 
rested on the language of Judge Cowen in the case of Wright v. 
Wilcox, 19 Wend. 343: 

"In a case of strict négligence by a servant while employed in the service 
of his master, I see no reason why an action will not lie against both jointly. 
They are both guilty of the same négligence, at the same time, and under the 
same circumstances,— the servant in fact, and the master constructively, by 
the servant, his agent. Mr. Hammond lays down the rule in this way: 
'Whether the principal and inferior may be chargea jointly dépends on wheth- 
er' the inferior is liable as a trespasser vi et armis, or in case only. If the 
latter, they may be sued together, but otherwise if the former; it being held, 
how justly may be questioned, that a principal is liable for his agent's mis- 
conduct only in case.' Ham. Parties, 85, 86. The rule is, In the main, doubt- 
less, right, but seems to be shaken by Moreton v. Hardern, 6 Dowl. & E. 
275, in respect to the quality of the servant's act. There were, in that case, 
three proprietors of a coach. One was driving, and ran against the plaintiff s 
cart. Ail three were sued in case, and several judges thought either tres- 
pass or case would lie against the driver, though the misehief arose from mère 
négligence, but ail agreed that case only would lie against the other two 
who were absent; yet the action was maintained agaiust ail three." 

The English case of Moreton v. Hardern, above cited, is not at 
ail in conflict with the view taken of the cases in Massachusetts, 
and other cases cited above, in which it is held that a master is 
not jointly liable with the servant for mère négligence. In that 
case the three owners of the coach were held liable jointly for the 
act of one of them. In that case the three were ail principals, and 
were responsible for the act of the one who was the servant. The 
fact, therefore, that they were jointly sued, and the suit was main- 
tained, did not at ail establish the principle that, if the one through 
whom the injury had been inflicted was not a principal with the 
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other two, a suit against the three could hâve been sustained. 
This distinction is pointed out by Judge Metcalfe in Parsons v. 
Winchell, supra. It is an incorrect statement to say that the 
master contributes in any sensé to the in jury inflicted by the mère 
négligence of his servant in his absence. Where he commands 
or directs such an injury, he, of course, aids or abets its commis- 
sion, and does, therefore, in this way, contribute directly to it, and 
is jointly liable with his servant; but, where he is liable although 
he may hâve expressly commanded the servant not to do that which 
results in injury, it seems a contradiction in terms to say that 
he jointly acted with the servant to cause the loss. The subsé- 
quent cases, which follow that of Wright v. Wilcox, do not discuss 
the principle, but refer only to that of Wright v. Wilcox. It should 
be said that Judge Gowen's remark in Wright v. Wilcox was not 
necessary to the décision of the case, and was an obiter dictum. 

In ail cases where the master could hâve been held liable in tres- 
pass for the act of the servant at common law, a joint action would 
lie against them for trespass. Such actions against a master were 
limited to cases where he personally interfered, or where he di- 
rected his agent or servant to do something which would naturally 
resuit in the injury for which recovery was sought. The distinc- 
tion is clearly brought out by Baron Parke in the leading case of 
Sharrod v. Eailway Co., 4 Exch. 580. That was an action against a 
railroad company to recover damages for injury to sheep that 
had been struck by a railway train of the défendant. The sheep 
had come upon the track in conséquence of détective fences. The 
train was an express train, the engineer of which had directions to 
drive at a certain rate per hour. It was suggested that, in going 
at this rate, in the dusk of the evening, when the accident hap- 
pened, the driver could not hâve seen the sheep in time to avoid 
the collision. It was objected that the form of action was im- 
proper, it being trespass, while it should be case. Baron Parke 
used the following language: 

"The immédiate act which caused thé damage to the plaintiff s cattle was 
the impact of a machine which was under the control of a rational agent, the 
servant of the défendants; not so much so, indeed, as a horse, or carriage 
drawn by horses, or propelled by mechanical power along an ordinary high- 
way, would be, in which cases both the direction and the speed of the ma- 
chine are under government, but still in such a degree as to make the cases 
similar for the purpose of deciding the présent question. We may treat the 
case, then, as if the damage had been done by an ordinary carriage drawn by 
horses; and, it being now settled that an action of trespass will lie against 
a corporation, we may conslder, for the présent purpose, the défendants as 
one natural person, and the carriage under the care of his servants. Now, 
the law is well established, on the one hand, that whenever the injury done 
to the plaintiff results from the immédiate force of the défendant himself, 
whether intentionally or not, the plaintiff may bring an action of trespass; 
on the other, that if the act be that of the servant, and be négligent, not 
willful, case is the only remedy against the master. The maxim, 'Qui facit 
per alium facit per se,' renders the master liable for ail the négligent acts 
of the servant in the course of his employaient; but that liability does not 
make the direct act of the servant the direct act of the master. Trespass will 
not lie against him. Case will, in effect, for employing a careless servant; 
but not trespass, unless, as was said by the court in Morley v. Gaisford, 2 
H. Bl. 442, the act was done by his command,— that is, unless either the 
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particular act which constitutes the trespass Is ordered to be done by the 
principal, or some act which comprises it, or some act which leads by a 
physical necessity to the act complained of. The former is the case when one, 
as servant, is ordered to enter a close to try a right or otherwise; the latter, 
when such a case occurs as Gregory v. Piper, 9 Barn. & C. 591, where the 
rubbisb ordered to be removed, from a natural necessity, fell on the plaintiff's 
soil; but, when the act is that of the servant in performing his duty to his 
master, the rule of law we consider to be that case is the only remedy against 
the master, and then only is maintainable when that act is négligent or im- 
proper. And this rule applies to ail cases where the carriage or cattle of a 
master is placed in the care and under the management of a servant, a rational 
agent. The agent's direct act or trespass is not the direct act of the master. 
Each blow of the whip, whether skillful and eareful, or not, is not the blow 
of the master, It is the voluntary act of the servant. Nor can it, we think, 
be reasonably said that ail the acts done in the skillful and eareful conduct 
of the carriage are those of the master, for which he is responsible in an 
action of trespass, to the same estent as if he had given them himself, be- 
cause he has impliedly ordered them, but those that were careless and un- 
skillful were not, for he has given no order, except to use skill and care. 
Our opinion is that, in aE cases where a master gives the direction and con- 
trol over a carriage or animal or chattel to another rational agent, the master 
is only responsible, in an action on the case, for want of skill or care of the 
agent, — no more. Consequently, this action cannot be supported." 

ïliough the question in the case cited concernée" forms of pro- 
cédure, the distinction there mentioned goes deeper than mère 
form, and is a distinction between those acts in which the master 
is really a co-actor with the serrant, and those in which his re- 
sponsibility ia based merely on the rule of law that makes him 
liable for the négligence of his servant in and about his business. 
It does not explain away the effect of the décisions in Massachu- 
setts, New Hampshire, Maine, and Ohio, above quoted, to say that 
they merely went to the question of whether you could unité an 
action on the case with an action for trespass, because, under the 
procédure in nearly ail of them, case and trespass could be united 
in one action, and the distinction between them as forms of action 
had been abolished. On principle, we hâve no hésitation in tak- 
ing the view so logically upheld by the Massachusetts courts, and 
in deciding that a suit against a principal and the agent, by the 
mère négligence of the agent, in the absence of the principal, is a 
misjoinder, and that the causes of action are not joint, but several. 

The conclusion thus reached may be somewhat at variance with 
some remarks which were made incidentally in the cases of Powers 
v. Railway Co., 65 Fed. 129, and Hukill v. Railway Co., 65 Fed. 138, 
and which were not necessary to the conclusions there announced; 
but the question of joint liability of master and servant, fully argued 
and considered in this cause, was but little considered there, and the 
right of a plaintiff to join them in every case of négligence by the 
servant alone was assumed rather than decided. 

The engineer in this case was improperly joined as a défendant 
with the railway company, the railway company has the right to 
hâve the suit against it tried in this court, and the motion to re- 
mand the same is denied. 
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WAYDELL et al. V. GABRIELSON. 

(Circuit Court of Appeals, Second Circuit. February 20, 1896.) 

Limitations — New Action after Dismissal — New Yohk Statute. 

The New York statute (Code Civ. Proc. § 405) providing that "if an ac- 
tion is commenced within the time limited therefor, and a judgment there- 
in is reversed on appeal, without awarding a new trial, or the action is 
terminated in any other manner than by a voluntary discontinuance, a 
dismissal of the complaint for neglect to prosecute the action, or a final 
judgment upon the merits, the plaintiff * » * may commence a new ac- 
tion for the same cause, after the expiration of the time so limited," doea 
not apply to a case where a judgment for the plaintiff has been reversed 
on appeal, and a new trial awarded, and, upon the coming on of the action 
for such new trial, the complaint is dismissed, without objection from 
the plaintiff's counsel, whereupon a judgment is entered reciting the dis- 
missal of the complaint by default, and adjudging costs against the plain- 
tiff. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

This is a writ of error by the défendants in the court below to 
review a judgment for the plaintiff entered upon the verdict of a 
jury. 

Benedict & Benedict (Robert Benedict, advocate), for plaintiffs 
in error. 
G. P. Gordel, for défendant in error. 

Bef ore WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. We are of the opinion that the trial 
judge erred in not ruling that the New York statute of limitations 
was a bar to any recovery by the plaintiff upon the flrst cause of 
action set forth in his complaint, and consequently that the as- 
signment of error impugning that ruling is well founded. That 
cause of action is for an assault and battery which was committed 
upon the plaintiff more than two years before the présent action 
was commenced, and is explicitly within section 384 of the Code of 
Civil Procédure, which provides that an action to recover damages 
for assault and battery must be commenced within two years after 
the cause of action has accrued. 

It was shown at the trial that in February, 1889, the plaintiff 
brought suit against the défendants for the same assault and bat- 
tery in the superior court of the city of New York, which was con- 
tested by the défendants, and, after a trial, resulted in a judgment 
for the plaintiff; that, upon an appeal by the défendants to the 
court of appeals of New York, that court reversed the judgment 
of the superior court (31 N. E. 969), and ordered a new trial; that 
the action came on again for trial in the superior court, when, 
counsel for both parties having appeared, and the counsel for the 
plaintiff making no objection thereto, the court dismissed the com- 
plaint, with the costs of the suit; and that February 24, 1893, a 
judgment reciting that the complaint stand dismissed by default, 
and adjudging a recovery of the costs against the plaintiff, was 
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duly entered of record in the action. It is insisted for the de- 
fendant in error that upon thèse facts the présent action is ex- 
cepted from the bar of section 384 by force of the provisions of 
section 405 of the Code. This section reads as follows: 

"If an action is commenced within the time limited therefor, and a judg- 
ment therein is reversed on appeal, without awarding a new trial, or the ac- 
tion is terminated in any other manner than by a voluntary discontinuance, 
a dismissal of the complaint for neglect to prosecute the action, or a final 
.judgment upon the merits, the plaintiff * * » may commence a new action 
for the same cause, after the expiration of the time so limited, and within one 
year after such a reversai or termination." 

It is the manifest purpose of this section to préserve to a plain- 
tiff who has begun his action within the statutory period, and en- 
deavored to prosecute it to a recovery, but has been defeated, an 
opportunity for one year to bring a new action, notwithstanding 
the cause of action under other circumstances would be barred 
by limitation. One of its provisions embraces actions in which the 
plaintiff has obtained a judgment, but it has been reversed on 
appeal; the other provisions embrace actions in which a judgment 
has not been obtained, but the action has not been terminated by 
a judgment on the merits, or by the consent, express or implied, of 
the plaintiff. In actions brought in some of the inferior courts 
in which the plaintiff has obtained judgment and there has been 
a reversai on appeal, no venire de novo is awarded by the appellate 
court in this state, and the only recovery of the plaintiff, if he 
desires to further prosecute his claim, is to bring a new action. 
Wooster v. Forty-Second St. E. Co., 71 N. Y. 471. It would be 
manifestly unjust, when a plaintiff has been defeated because of 
some technical error upon the trial, or upon some ground not 
necessarily involving the merits of his cause, or not fatal to an ulti- 
mate recovery, to deny him a reasonable opportunity for a new 
trial; and this would resuit when the appellate court does not, 
upon reversing the judgment, grant a new trial if in the meantime 
the statute of limitations has run against his cause of action. The 
first provision is intended to obviate the mischief. The other pro- 
visions are intended to remove the hardship which would attend 
a plaintiff who, notwithstanding he has diligently prosecuted his 
action, has been defeated upon some point not involving the 
merits, and would lose the remedy of a new action because in the 
meantime his cause of action had become barred. The statute 
embraces two classes of plaintiffs, — one, those who hâve obtained 
a judgment which has been reversed upon appeal; without award- 
ing a new trial; and the other, those who hâve not obtained 
judgment, but who hâve not been defeated on the merits, and whose 
action has not been terminated by their own volition. If a plain- 
tiff has obtained a judgment, he is in the category of the first class, 
and the provisions applicable to the second class do not apply to 
him. Unless this is the meaning of the statute, the provision in 
respect to plaintiffs whose judgments hâve been reversed is wholly 
inoperative and unnecessary, and, if omitted, the other provisions 
would relieve ail classes of plaintiffs embraced within its lan- 
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guage. A plaintiff who has obtained a judgment which has been 
reversed upon the merits of tlie cause does not dérive any beneât 
from either of the provisions, and, if the first provision were omit- 
ted, the other language of the section would permit a plaintiff who 
has obtained a judgment which has been reversed, but not upon 
the merits, to bring his new action within the year. In order to 
give due effect to the several provisions, the section must be con- 
strued as not applying to plaintiff s who hâve obtained a judgment 
which has been reversed on appeal with an award of a new trial. 
Such a plaintiff has no occasion to bring a new action, and cannot 
invoke the beneflt of the section. 

Even if the section were applicable to a case like the présent, 
where, upon a reversai, the appellate court ordered a new trial, 
it would be contrary to the spirit, and, as we think, to the true 
meaning, of the statute, to construe it as embracing an action in 
which the plaintiff has consented to a dismissal of his complaint. 
What took place in the présent case was équivalent to a voluntary 
discontinuance of the action or to a dismissal of the complaint for 
neglect to prosecute. Such a construction was given to the stat- 
ute by the judgment of the appellate branch of the suprême court 
in Hayward v. Railway Co., 52 Hun, 383, 5 K Y. Supp. 473. In 
that case the plaintiff, upon the trial of his action, was permitted 
to withdraw a juror, upon the condition that he pay the trial costs 
within a specifled time. The payment was not made, and there- 
after the action was dismissed for "failure to pay said costs," and 
final judgment thereon enter éd. The court decided that this was, 
in effect, a dismissal of the complaint for failure to prosecute the 
action, and accordingly held that section 405 did not relieve the 
plaintiff from the bar of the statute of limitations, although his 
new action was brought within a year after the dismissal of his 
complaint in the former suit. 

We conclude that, in any view of the section, it does not reach 
the présent case, and that the trial judge should hâve directed a 
verdict for the défendants as to the first cause of action. This 
conclusion renders it unnecessary for us to consider questions 
which hâve been raised by the other asslgnments of error. 

The judgment of the circuit court is reversed, with instructions 
to grant a new trial. 



BLOOK v. WALKER. 

(Circuit Court of Appeals, Sixth Circuit. February 4, 1896.) 

No. 329. 

Brokers— Right to Commissions. 

One W., a distiller, employed B., as broker, to effect a sale of whisky 
made by him. Nothing was said about B.'s negotiating an option for 
the sale of the next season's product, but, when B. brought W. and an 
intending purchaser together, he told W. that the purchaser might de- 
mand an option. W. at flrst refused to give such option, but was flnally 
induced by B. to do so, and a contract was drawn up for the sale of 
the whisky already made, with an option to the purchaser to buy a large 
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part of the next season's product. W. paid B. his commission on the 
sale of the whisky already made, and when the purchaser's option was 
afterwards exercised, and more whisky, of the next season's manu- 
facture, sold to him, B. demanded commissions thereon. Held, that he 
was not entitled to such commissions. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

The plaintiff in error, Block, a commission broker, brought this action 
against the défendant in error, Walker, a distiiler, to recover commissions 
which he daims are due upon a sale of whisky made through his procurement 
to J. & A. Freiberg, dealers in whisky. The facts are that on the 3d of 
December, 1891, by a written contract of that date, the défendant in error 
sold to J. & A. Freiberg 2,500 barrels of whisky, of designated brands, at an 
agreed priée. This contract closed with a provision that, "in considération 
of 2,500 barrels purchased of me by 3. & A. Freiberg, I hereby give them the 
option to purehase from me 2,000 barrels of the J. H. McBrayer, to be made 
during the distilling season of 1893, at 27% cents per proof gallon, in bond, 
cash, and also 1,000 barrels of Rock Oastle, at 25 cents per proof gallon, in 
bond, storage, etc. It is, however, understood that this option expires unless 
accepted by them on or before the flrst of November, 1892." This contract 
contains other provisions, not necessary to notice, both in référence to the 
sale and the option. On the 24th day of October, 1892, they reduced this op- 
tion to the form of a contract of sale, in writing, similar to that of the original 
sale, and closed it with another option for 2,000 barrels of the McBrayer 
whisky, to be distilled in 1894. Under this last contract the Freibergs took, 
not only the 3,000 barrels of whisky of the 1893 distilling, but 2,000 barrels 
additional. The plaintiff in error, as the broker negotiating the original con- 
tract, was paid by the défendant in error an agreed commission of 25 cents 
per barrel upon the original sale, and, when the option was completed by ac- 
ceptance, he claimed an additional commission, flrst upon 1,500 barrels, and 
afterwards upon the whole 5,000 barrels of 1893 whiskies. Payment being 
refused, this suit was brought to recover the commissions. At the trial the 
court directed a verdict for the défendant, and the case cornes hère by writ 
of error from the judgment entered upon that verdict. The other necessary 
facts will appear in the opinion of the court. 

Max B. May, for plaintiff in error. 

D. W. Lindsay and Jonas B. Frenkel, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

HAMMOND, J. (after stating the facts). The assignment of errors, 
and the argument made in support of it, proceed so entirely upon 
what we conceive to be a misconception of tae nature and char- 
acter of the contract, that we should flrst state our détermination 
as to its true nature, and the facts which lead us to that conclu- 
sion. The flrst appearance in the proof of any circumstance re- 
lating to the option for which the commissions are claimed is in 
the testimony of the plaintiff in error himself, when he states that, 
at some time during the initial conversation between him and the 
Freibergs about Walker's whisky, he "suggested that the Frei- 
bergs should take an option on succeeding crops." It is conceded 
that, in the dealings between the principal and his broker, noth- 
ing whatever had been said between them about any option for 
future crops, and that, even after Walker came to Cincinnati to 
carry out the negotiations with the Freibergs, nothing was said 
between them about such an option, or between Walker and the 
Freibergs, during ail of the protracted conversations about the price 
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and conditions for the sale of the original whisky. Walker and 
the Freibergs could not agrée about the terms of sale, and sep- 
arated. The plaintiff in error thereupon urged the défendant in 
error to accept Freiberg's offer of priées, and, in order to induce 
him to do so, agreed to abate the ordinary commission of 50 to 
25 cents per barrel, to which he finally assented. Up to this time, 
except by the suggestion already referred to of the plaintiff in 
error to Freiberg, no mention had been made between any of the 
parties in relation to any option for future sales. Block had 
never suggested it to Walker, nor had Walker conceived the idea 
of employing Block to procure such an option. They returned to 
Freiberg's office, after the abatement of commissions, with a view 
of accepting the priées of Freiberg, with a draft of a contract, 
prepared by Block himself, in which there was still no mention 
of any option; but, on the way, Block told Walker that "Freiberg 
might demand an option." When Freiberg read the draft of the 
contract prepared by Block, he refused to sign it unless an option 
on the succeeding crop of 1892-93 should be granted, to which 
Walker refused his assent. Thereupon "Block called Walker aside, 
and advised him to consent to give an option provided the priée 
for the McBrayer brand was flxed at 27f cents per gallon, and 
the price of the private brand at 25 cents per gallon, and provided, 
further, that a grain clause was inserted in the contract in order 
to protect Walker against a rise in the grain market, and pro- 
vided that no less than 3,000 barrels were made under the option." 
This was an advance in the price of future sales over that which 
the Freibergs had previously offered. Walker reluctantly con- 
sented to this, and the contract already mentioned was executed. 
This ail appears in the proof of plaintiff in error himself. It is 
further explained by the testimony of Freiberg. Referring to 
Block, he is asked: 

"Q. What was said about any option, if any? A. He said the option was 
worth something for us. Q. Is it not a fact that he said to you that he 
wanted to protect you against the next season's crop, and therefore you should 
take the option? A. That was the idea of it. Q. Did Mr. Block say anything 
to you about Mr. Walker's agreeing to give you an option at that time? A. 
Not in the flrst conversation. Q. Did he say at any time prior to the exécu- 
tion of that contract? A. Yes, sir. Q. What did he say to you? A. He said, 
by taking the option, it was worth some money to us." 

A good deal appears in the record about Block's désire to intro- 
duce Walker's whisky in the market at Cincinnati, and about his 
désire to effect this sale, and to such an extent was he anxious 
that he was willing to reduce his commissions, which he did. But 
there is no proof of any circumstance of that nature which is not 
entirely complète in its application to the accomplishment of the 
original sale that Block was evidently anxious to make, nor can 
any of the facts or circumstances be held to relate at ail to any 
désire or effort on his part to induce the Freibergs to accept any 
option from Walker. The whole proof shows that Walker did 
not hâve in contemplation, as a part of his purpose, the giving of 
this option. He was reluctant to grant it, and there is no sug- 
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gestion in the proof, as we look at it, of any service to him in the 
matter of procuring for him, and for his beneflt, an option from 
Preiberg. On the contrary, the proof ail shows, conclusively, that 
this feature of the contract was inserted for the beneîit of Frei- 
berg. When it was flrst mentioned to Walker, he was told by 
Block that it might be demanded of him, — not that he should offer 
it or try to get it in his own interest, as would hâve been the 
natural language if the purpose were that of the broker or the 
principal to push a sale of the option. Indeed, in any impartial 
view of the circumstances, it was a condition précèdent imposed 
by Freiberg upon Walker for his agreement to take the whiskies 
of 1891-92. Whatever part Block took in bringing about this state 
of mind on the part of Freiberg was not in furtherance of any 
such offer of an option by Walker, who was neither desirous of 
selling options nor employing agents to negotiate them, as clearly 
appears from his reluctant attitude in the matter, nor of any ad- 
vantage to him then in contemplation by him or Block. If the 
latter had any purpose at that time of reaping his commissions for 
the sale of an option, he concealed it from Walker, and at a time, 
too, when they were engagea about fixing the commissions. 
Whether Freiberg's demand was brought about by Block's sug- 
gestion or not, it having been determined upon by Freiberg as a 
condition without which he would not deal with Walker in re- 
lation to the main sale, the struggle which Block had with Walker 
to induce him to give the option, and the suggestion by him of 
better terms and protective conditions, did not make the trans- 
action any less a condition imposed upon Walker. That which he 
wanted was a straight sale to Freiberg of the whiskies of 1891-92, 
and it was such a sale that Block was employed to make. 

]S T ow, on this state of facts, one of two results must follow, as 
it seems to us: Either ail that Block did was covered by his com- 
mission of 25 cents per barrel of the straight sale, or there is not 
necessarily to be implied a promise on the part of a principal to 
pay his broker commissions fof inducing himself, unwillingly, to 
assent to what was to him an undesirable condition attached to a 
sale which he had employed the broker to make, and which the 
broker himself was so desirous to effect that he had persuaded the 
purchaser to secure the condition as an inducement to his pur- 
chase. In the New Jersey case of Runyon v. Wilkinson, 31 Atl. 
390, it was held that one employed to make a sale could not claim 
commissions, where that which was procured was only an option 
to purchase, tendered by the other contracting party. But that 
position would probably hâve been met in this case by the proof 
that was offered that it was customary in this trade for a broker 
to receive commissions when the option had ripened into a sale, 
if the case had gone to trial upon that issue, which properly it 
did not. We do not, therefore, put our judgment on that ground, 
but rest it upon the ruling made in the case of Harnickell v. Min- 
ing Co., 22 N. E. 1079, 117 N. Y. 644. There the défendant Com- 
pany desired to sell its copper ore, and the smelting firm of Pope, 
Cole & Co. wished only to smelt it. The negotiations carried on 
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and executed by the plaintiff as the broker resulted in a contract 
with the smelting company for not only the smelting of the ore, 
but the purchase of the product. He was paid by the smelting 
company his usual commissions for negotiating smelting contracta 
for them, but he claimed also commissions from the défendant 
company for negotiating a sale of their copper. He was evidently, 
in a certain sensé, the broker for both parties; but, in his employ- 
aient for the smelting company, he found himself confronted with 
the détermination of the mining company that they would not 
-engage the smelting without the sale of the product. His efforts 
were to induce his principal — the smelting company — to make the 
purchase, which he did; and the court held that this position was 
entirely inconsistent with the idea that he could be the agent of 
the mining company in effecting a sale of the copper product, and 
his right to commissions was denied. So we say hère that if the 
plaintiff in error was not the broker of the Preibergs in procur- 
ing, for their protection, an option from Walker, he certainly was 
not Walker's broker, to induce himself to assent to a contract 
to which he was averse. His labors, as shown by this proof, were 
conflned to a persuasion of Walker, the vendor, to agrée to grant 
the option, and were not exercised in Walker's behalf, to induce 
Freiberg to take that option, and it is a perversion of this proof 
to so treat the case. The very language of the written contract 
itself shows that the option was a part of the considération and 
inducement to a purchase by Freiberg of the first whiskies, and 
not a separate feature, or independent and supplemental sale of 
future whiskies, nor a single contract for a larger amount. It 
was a bonus demanded of and granted by Walker to effectuate the 
main sale. Freiberg déclines to say in his testimony whether he 
would hâve made the contract without that inducement; but, 
certainly, Walker's broker should not be allowed to recover com- 
missions for making a sale which, as a matter of fact, he could 
not hâve made without yielding to the purchaser that inducement 
and advantage. In other words, this was a sale of so many thou- 
sands of barrels of whisky on the condition that the purchaser 
should hâve an option to purchase some other thousands of bar- 
rels of whisky in the future, and the broker, knowing ail the cir- 
cumstancës at the time, and engaged especially about the business 
of fixing and regulating his commissions by a definite agreement, 
neglected to hâve it specifically understood what compensation 
he should receive in relation to this feature of the contract as it 
was made; and, having received his commissions upon a basis of 
what was actually sold, he now seeks to recover additional com- 
missions for that which was not actually sold, but only optionally 
bargained for, upon the theory of a quantum meruit, and implied 
contract to pay thèse additional commissions. 

Much proof was offered and rejected tending to show that, in 
the trade at Cincinnati in which thèse parties were engaged, it 
was customary to make contracts for présent sales of whisky, 
with options attached, like that made in this case, for future sales, 
and that, wîien thèse options had ripened into delivery sales, the 
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broker would receive of the seller the customary commissions. 
The pétition in this case does not, in ternis, base the claim for 
thèse commissions upon any such custom or implied contract, but 
rather counts upon a spécial employment to make the contract 
for option, and an implied promise to pay the usual commissions. 
The proof offered does not even tend to show any such employ- 
ment, nor that of a gênerai agent, whose contracta, at least upon 
acceptance and ratification, might be binding. On the contrary, 
it conclusively shows that the employment was to make a par- 
ticular sale that was absolute and complète in itself, having no 
feature of any option about it. In the progress of negotiations 
for that kind of sale, this élément of a contract for an option was 
introduced, not primarily at the request or by the wish, or for the 
benefit and in behalf, of the broker's principal, but of the other 
side to the contract, and the whole argument in behalf of the 
broker overlooks that fact. It is a fact applying especially to the 
circumstances of this case, and arising out of its own peculiari- 
ties. The ultimate benefit, if any, to the principal; the fact that 
he made a profit, if he did; that ne did not lose anything, but 
was so pleased that he gave another option for the next year, — 
if thèse be facts, cannot advance the broker's claim for commissions 
in any just view. This right dépends upon the contract, express 
or implied, for the payment of commissions, and not upon any 
considération of profit or loss to the principal. It may be that 
under other circumstances a broker negotiating for hïs principal 
at his request, express or implied, an option sale, or a gênerai 
sale with an option attached, would be entitled to recover cus- 
tomary commissions; but it is another thing to say that a broker 
employed to make a particular sale, in which the élément of an 
option for other sales was confessedly not included, is entitled 
to recover commissions when his principal is forced by the pro- 
posed purchaser to add the option for that purchaser's benefit. 
This being our view of the case, it is not at ail necessary to con- 
sider the interesting questions of the law of agency in its relation 
to the employment of factors that hâve been argued on both sides 
In support of and against the claim that is set up for this broker- 
age commission. Neither do we think that the doctrine of the 
ratification or adoption of an unauthorized contract made by the 
agent in behalf of his principal is involved in this case. Having 
found the fact as we do on the proof that the broker, not being 
specifically authorized to make an option contract in behalf of 
his principal, submitted to the option as an exaction from him 
and his principal by a purchaser who demanded it as a part of 
the considération for the original sale, the assent of Walker be- 
came only an agreement to the exaction, and his conduct cannot 
be treated as a ratification of the broker's theory that he was 
making a bénéficiai option contract for and in behalf of his prin- 
cipal, for which he was entitled, impliedly, to a commission for 
procuring the purchaser to make such a contract. That which the 
purchaser imposes as an exaction cannot be thus perverted into a 
yielding to the persuasive inducements of the broker, for which 
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alone the broker should be paid. The direction by the trial court 
of a verdict for the défendant was correct, and the judgment should 
be afflrmed. 



In re WILSON. 

(District Court, S. D. Calif ornia. February 24, 1896.) 

No. 845. 

Imprisonment — Sentence to Pbison Out of Jurtsdiction. 

One C. was sentenced by a court of the territory of Arizona to imprison- 
ment in "the territorial prison at Y., Arizona territory." He subsequently 
sought to be discharged from imprisonment by habeas corpus, upon the al- 
légation that the prison at Y., being the only territorial prison, was not in 
fact in the territory, but about 500 feet beyond its boundary, and in the 
state of California. It was not alleged that California claimed the land 
where the prison stood, and it appeared that Arizona was in possession 
thereof, and the town of Y. claimed that lt was within its liroits. Held, 
that the prisoner's confinement was not illégal, and the writ should be 
denied. 

Calvert Wilson, for petitioner. 

WELLBORN, District Judge. This is a pétition for a writ of 
habeas corpus by Calvert Wilson, on behalf of Evaristo Chavez, 
and allèges as follows: That the latter is unlawfully restrained 
of his liberty by one Thomas G-ates, under a judgment of the dis- 
trict court of the Pourth judicial district of the territory of Ari- 
zona, a territorial court having the same jurisdiction as is vested in 
the circuit and district courts of the United States, sentencing said 
prisoner to 13 months' imprisonment in "the territorial prison, at 
Yuma, Arizona territory"; that said G-ates is the superintendent 
of the prison where said Chavez is confined, and that said prison 
is the only territorial prison of Arizona, and was established by 
section 2417, Rev. St. Ariz., locating the same in the town of 
Yuma, county of Yuma, in said territory; that said prison, in 
point of fact, is not within the territory of Arizona, but is about 
500 feet, more or less, from the boundary line of said territory, and 
within the state of California. There is no allégation, however, 
that California is now making, or has ever made, any claim what- 
ever to the land upon which the prison stands, but, on the con- 
trary, Arizona is now in possession of said prison, and exercises 
authority over the same, and has no other territorial prison; and 
said prison is claimed by the town of Yuma to be within its cor- 
porate limits and subject to its municipal authority. The sole 
ground upon which the petitioner asserts illegality in the afore- 
said imprisonment is the alleged fact that said prison is outside 
of the territory of Arizona. Whether or not, from mistake or 
other cause, Arizona has built its prison a few hundred feet out- 
side the boundaries of the territory, and within the state of Cal- 
ifornia, is an inquiry upon which the court, in this proceeding, 
ought not to enter. That part of the sentence indicating the place 
of imprisonment, to wit, "the territorial prison at Yuma, Arizona 
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territory,'' Is merely descriptive of, and intended to identify, the 
prison, und the pétition shows beyond question that the place 
where Chavez is confined is the prison designated in the sentence. 
Even were the state of California asserting claim to the land on 
which the prison stands, it would then simply be a question of dis- 
puted boundary, and on a writ of habeas corpus the court would 
not undertake to détermine where the exact line is situated, but, 
finding Arizona in possession of, and exercising authority over, 
the disputed ground, and using the same as its prison, would as- 
sume, for the purposes of this application, the locality in question 
to be within the limits of said territory. However, were this not 
so, and conceding said prison to be within the state of California, 
there is still another reason why the writ of habeas corpus should 
not be issued on this application. There is no law requiring pris- 
oners convicted and sentenced to imprisonment by the courts of 
Arizona to be confined within the territory, but, on the contrary, 
it is expressly provided in paragraph 10 of the act of congress 
entitled "An act making appropriations for the sundry civil ex- 
penses of the government for the fiscal year ending June 30, 1881, 
and for other purposes," approved June 16, 1880: 

"That the législative assemblies of the several territories of the United 
States may make such provision for the care and custody of such persons as 
may be convicted of crime under the laws of such territory as they suall deem 
proper, and for that purpose may authorize and contract for the care and 
custody of such convicts in any other territory or state, and provide that such 
person or persons may be sentenced to confinement accordingly in such other 
territory or state, and ail existing législative enactments of any of the terri- 
tories for that purpose are hereby legalized." 1 Supp. Eev. St. p. 299. 

The writ is denied. 



Ex parte LOEB. 
(Circuit Court, D. South Carolina. March 9, 1896.) 

1. Intekstate Commerce— Intoxicating Liquors— Police Power 

Intoxicating liquors are a legitimate subject of commerce, and burdens 
upon interstate commerce therein cannot be justifled under the police power 
of a state. 

2. Same. 

The negotiatlon of sales of goods which are in another state, for the pur- 
pose of introducing them into the state in which the negotiation is made, 
is interstate commerce, and a state statute which attempts to pronibit the 
solicitation, within the state, of orders for such goods, though their sale 
within the state is prohibited by an exercise of the police power, is a bur- 
den upon interstate commerce* and is void. 

Cothran, Wells, Ansel & Cothran, for petitioner. 
Wm. A. Barber, Atty. Gen., contra. 

SIMONTON, Circuit Judge. This case cornes up on application 
for a writ of habeas corpus and the return thereto. The petitioner, 
a représentative of a dealer in intoxicating liquors, doing busi- 
ness at Atlanta, in the state of Georgia, has been arrested for solic- 
iting orders from citizens of this state on his house in Atlanta for 
intoxicating liquor. The petitioner avers that thèse orders were 
v.72F.no.5— 42 
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for liquors for the personal use and consumption of the parties 
ordering, and not for sale by them. The petitioner was arrested 
and in custody by virtue of a warrant issued by a trial justice of 
Greenville county, in South Carolina. The arrest is under section 
41 of the dispensary act (21 St. at Large S. C. 745). The section is 
in thèse words: 

"Sec. 41. That tt shall be unlawful for any person to take or solicit orders, 
or to receive money from other persons, for the purchase or shipment of any 
alcoholic liquors for or to such other persons in this state, except for liquors 
to be purchased and shipped from the dispensary, and any person violating 
this section, upon conviction, shall be deemed guilty of a misdemeanor, and 
shall be punished by imprisonment for a term of not less than three months 
nor more than twelve months, or by a fine of not less than one hundred dol- 
lars nor more than flve hundred dollars." 

The petitioner claims that, in so far as the statute has been 
made to apply to the représentative of a dealer in an other state, 
soliciting orders on bis house in this state, this construction makes 
the statute a burden on interstate commerce, and to that extent 
null and void. 

In Cantini v. Tillman, 54 Fed. 969, decided in 1893, this court, 
after examination of the dispensary law of that year, held that it 
was not in conflict with the constitution and laws of the United 
States except so far as it interfered with interstate commerce, and 
that question was reserved. 

In Donald v. Scott, 67 Fed. 854, it was held that, if the dispen- 
sary law be construed to prohibit a person in this state from pur- 
chasing liquors abroad for his own personal use and consumption, 
to this extent it burdens interstate commerce, and is void. 

There can be no doubt that the state, under its police power, 
can control and regulate the liquor trame, either by prohibiting it 
altogether or by permitting its sale only on certain prescribed 
limitations and conditions. Nor can this power be controlled by 
any law of the United States. The importation of liquor into this 
state, and its sale in this state, either to the importer or to any 
one else, corne within this provision. And, as the state has for- 
bidden it, such sale is illégal and void. So, even, when one im- 
ports for his own use and consumption, if the packages corne C. O. 
D., or to order, notify, or under a bill of lading attached to a draft 
or in any other way by which the price is paid on or as a condi- 
tion of the delivery of the goods in this state, this is unlawful, and 
the sale thus consummated is void. The question now is, is the 
solicitation of orders preliminary to 'such importation also void? 
Is it within the police power? And just hère it is not enough that 
it was intended as the exercise of the police power. "It does not 
follow that everything which the législature of a state may deem 
essential for the good order of society and the well-being of its 
citizens can be set up against the exclusive power of congress to 
regulate the opérations of foreign and interstate commerce." 
Crutcher v. Kentucky, 141 U. S. 47, 11 Sup. Ct. 851. It goes 
without saying that, if this section 41 was intended to prevent the 
solicitation of orders in a legitimate subject of commerce by res- 
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idents and citizens of other states, or to impose a penalty there- 
for, it is a burden on interstate commerce, as much as — indeed, 
more than — the imposition of a license tax would be, in proportion 
as the penalty is the more severe. Robbins v. Taxing Dist, 120 
U. S. 489, 7 Sup. Ct. 592; Asher v. Texas, 128 U. S. 129, 9 Sup. Ct. 
1; Stoutenburgh v. Hennick, 129 U. S. 141, 9 Sup. Ct 256; Mc- 
Call v. California, 136 U. S. 104, 10 Sup. Ct. 881; Brennan v. City 
of Titusville, 153 U. S. 289, 14 Sup. Ct. 829. 

The question, then, is, are intoxicating liquors subjects of com- 
merce? This is answered by Chief Justice Taney in Peirce v. State, 
5 How. 554, adopted in Leisy v. Hardin, 135 U. S. 116, 10 Sup. Ct. 
681, by Chief Justice Fuller: 

"Spirits and distilled liquors are universally admitted to be subjects of own- 
ership and property, and are, therefore, subjects of barter, exchange, and 
traffîc, llke any other commodity In whieh a right of property exists." 

Is it a legitimate subject of commerce? It is certainly so un- 
less the dispensary law of South Carolina has changed its char- 
acter. This dispensary law itself recognizes its commercial char- 
acter within this state under certain limitations. It is bought by 
the dispensary authorities within the state from abroad at theiv 
pleasure. It is sold freely at the multitude of dispensaries estab- 
lished ail over the state to any one who may apply, except minors 
and habituai drunkards. The leading newspapers of the state 
contain advertisements inviting the purchase of liquors from thèse 
dispensaries. It is not sold for purposes of prime necessity, me- 
chanical, médicinal, or sacramental, but as a beverage, the use of 
which is not hurtful unless abused. This same section permits the 
solicitation of orders from the dispensary. In the case of South 
Carolina v. Seymour, 153 U. S. 356, 14 Sup. Ct. 871, an appeal was 
taken to the suprême court from the refusai of the commissioner 
to register a trade-mark adopted by the state for chemically pure 
distilled liquors. The application of the state was verified by the 
oath of Governor Tillman, stating, among other things, "that the 
said trade-mark is used by the said state in commerce with foreign 
nations or Indian tribes, and particularly with Canada." And it 
appeared in the évidence that the trade-mark had been adopted by 
the state board of control, and that the state had sold in Canada 
a case of liquors with this trade-mark. This is a récognition of 
the commercial character of spirituous liquors by the highest au- 
thority in the state. Besides this, the dispensary law opérâtes only 
in South Carolina. It can hâve no opération outside of the state. 
It forbids the manufacture, sale, barter, or exchange, receipt, ac- 
ceptant, delivery, storing, and keeping in possession within this 
state of any spirituous, malt, fermented, brewed, or other liquors 
containing alcohol, and used as a beverage, and the transportation 
of it in any way within this state, excepting always such liquors 
purchased by or from the dispensary. The solicitation or giving 
of orders upon a dealer outside of the state does not corne within 
any of this category. The nonresident dealer has the right to re- 
ceive the order and to fill it, and to transport it to this state. If 
the order is fllled abroad, and the price paid there, so that the liq- 
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uor becomes the property then and there of the party ordering, 
the transaction is perfectly legitimate; nor does it affect the legal- 
ity of that transaction if the liquor is not to be paid for until it 
reaches its destination, provided the sale be consummated abroad. 
Outside of the limits of the state of South Carolina her laws can- 
not be said to be violated. When it reaches its destination, then 
it cornes within the province of the state, subject to the provisions 
of the police power when lawfully exercised. The transaction is 
perfectly legitimate up to and until the liquor is placed within the 
control of the authorities of the state. There is a mass of authori- 
ties bearing on this question. One from a prohibition state is 
quoted. In Durkee v. Moses (N. H.) 23 Atl. 793, it was held that the 
General Laws of New Hampshire (chapter 109, § 18), making pénal 
the soliciting or taking orders for intoxicating liquors in the state 
for delivery in another state, with knowledge or reasonable cause to 
believe that they are to be brought within the state and sold in vio- 
lation of the laws thereof, is a régulation of commerce among the 
states without provisions of congress, and therefore void. The Wil- 
son act itself does not relax the Interstate commerce law with regard 
to intoxicating liquors until their arrivai within the state, thus 
recognizing them as an article of commerce, legitimate until ope- 
rated upon after arrivai by the police power. The distinction is 
clearly brought out in Emert v. State, 156 U. S. 319, 15 Sup. Ct. 367: 
"When goods are sent from one state to another for sale, or in conséquence 
of a sale, they beoome part of its gênerai property, and amenable to its laws, 
provided no discrimination be made against them as goods from another 
state. * * * But to tax the sale of such goods, or to offer to sell them, 
before they are brought into the state, is a very différent thing, and seems 
to us clearly a tax on interstate commerce itself. The negotiation of sales 
of goods which are in another state for the purpose of introducing them into 
the state in which the negotiation is made is interstate commerce." 

The prisoner is in custody for exercising a right secured to him 
by the constitution and laws of the United States, and should be 
discharged. Let him go hence without day. 



MAITLAND v. ARCHER & PANOOAST CO. 

(Circuit Court, S. D. New York. Mareh 10, 1896.) 

Patents — Elbctbic Ltgiit Fixtures. 

The Stieringer reissue, No. 11,478 (original No. 259,235), for an electrlcal 
fixture, held void as to claims 4 and 5 (following Maitland v. Gibson, 11 
C. C. A. 446, 63 Fed. 840, which held certain claims of the original patent 
invalid). But held, further, that clalm 1 of the reissue, which covers a 
combination consisting of (1) a metallic fixture for electric lights contain- 
ing insulated conducting wires; (2) an insulated joint at the upper or in- 
ner end of the fixture, and having metallic coupling portions and an inter- 
mediate section of insulating material; and (3) the grounded gas piping 
of the house by which the chandelier is supported, — covers an invention 
of considérable merit, being the first practical devlce for utilizing the ex- 
isting gas-pipe Systems for the purpose of electric lighting. 

Final Hearing in Equity. 

This action is founded on reissued letters patent, No. 11,478, granted March 
12, 1895, to Luther Stieringer, assignor to complainant, for an improvement in 
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electrical flxtures. The original, No. 259,235, was dated June 6, 1882, and was 
applied for March 15, 3882. Claims 1, 7, 8 and 9 of the original were before 
the court in the Eastern district of Pennsylvania In Maitland v. Gibson, 63 
Fed. 126, and were held to be invalid. The décision of the circuit court was 
affirmed by the circuit court of appeals for the Third circuit upon the opinion 
of the circuit judge. 11 C. C. A. 446, 63 Fed. 840. 

The flrst claim of the original patent was as follows: "A fixture for electric 
lights, supported from the piping of a house and electrically insulated there- 
from, substantially as set forth." The court held that this claim contained 
three éléments. First, a fixture for electric lights, second, the piping of a 
house, and, third, means for electrically insulating the fixture from the piping. 
That the third élément included every kind of insulating device by which two 
conducting bodies may be mechanically united and yet electrically separated 
and that the claim was too broad and, therefore, void. Claims 7, 8 and 9 were 
held to be subsidiary and void as mère aggregations plainly obvious to the 
skilled workman. 

The opinion contains the following allusions to the Stieringer joint: "The 
patentée, in his spécification, fully and particularly described a particular 
insulating joint, and to it, I think, he must be restricted. * » * The utmost 
which it can plausibly be contended Stieringer did, which had not been pre- 
cisely done before,— and the assumption of this, except for the argument's 
eake, the ferryboat exhibit repels, — wa"s to insert an insulating joint between 
the piping of a house and a fixture for electric lights. This is the essence of 
his asserted combination. But similar insulation in analogous situations had 
been extensively practiced before, and apart from his peculiar joint, which 
it may be conceded was new, I am unable to perceive that his alleged inven- 
tion amounted to anything more than electrically parting, while physically 
Connecting, two pièces of métal, by a use of the familiar expédient of insula- 
tion. * * * As has already been said, his title to the spécifie joint may be 
admitted; but when he seeks protection for a combination, irrespective of the 
kind of joint comprised in it, it is not enough for him to show that his peculiar 
joint was invented prior to the conflicting use. He should show an earlier 
date for the combination alleged and this he had utterly failed to do." The 
complainant construed this décision as saving the insulating joint, if limited 
to the précise combination shown, and, upon this theory, applied for the re- 
issue. 

So far as relates to the présent controversy the object of the patentée, as 
stated in the spécification, was to utilize the support afforded by the gas pipe 
of a house for sustaining metallic flxtures for electric lighting containing 
insulated conducting wires so arrangea that the proper connections can be 
cheaply and conveniently made. He accomplishes this object by carrying the 
conducting wire from the ceiling, by proper connections, down through the 
main stem and arms of the chandelier, which may be used also for gas light- 
ing; and is provided with two or more arms and an ornamental shell which 
hides the wires and connections from view. At the upper end of the chande- 
lier is an insulated joint which séparâtes the chandelier, electrically, from the 
grounded piping of the house. The electrical insulation of the fixture from 
the supporting pipe is as applicable to wall brackets as to chandeliers. The 
claims, read in connection with the foregoing, sufflciently describe the im- 
provements. 

The claims involved are 1, 2, 4 and 5. They are as follows: 

"(1) A fixture for electric lights eonstructed wholly or largely of métal and 
provided with insulated conducting wires for conveying current to and from 
the lamps carried thereby, in combination with a joint or section having 
metallic coupling portions and an intermediate section of insulating material 
electrically insulating the metallic coupling portions from each other, such 
joint being located at the upper or inner end of the fixture and serving to 
electrically insulate the fixture from the grounded piping of a house by which 
it is supported, substantially as set forth. 

"(2) In a fixture for electric lights adapted to be supported from the ground- 
ed piping of a house, the combination with the hollow métal stem, of insulated 
conducting wires passing therethrough for conveying current to and from 
the lamps carried by the fixture, a joint or section located at the upper or 
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inner end of such hollow métal stem, comprising metalllc coupling portions and 
an intermediate section of insulating material electrically Insulating the metal- 
lic coupling portions from each other and provided with latéral openings for 
permitting the said conducting wires to pass out of the hollow stem for con- 
nection with the ceiling wires, substantially as set forth." 

"(4) In an electric light fixture, the combination with the hollow main stem, 
a distributing body and open section supported thereby, and two or more lamp- 
carrying arms supported by said distributing body, of insulated main con- 
ducting wires passing through such hollow main stem and through said open 
section, a pair of insulated arm wires passing through each of said lainp-car- 
rying arms, said main and arm wires being directly connected together, and a 
central support from said open section for sustaining ornamental parts of the 
fixture, substantially as set forth. 

"(5) In an electric light fixture adapted to be supported from the grounded 
piping of a house, the combination with the hollow main stem, a distributing 
body and open section and lamp-carrying arms, constructed of métal, of 
insulated main conducting wires passing through said main stem and through 
said open section, a pair of insulated arm wires passing through each of said 
lamp-carrying arms, said main and arm wires being directly connected to- 
gether, an open and insulating joint or section at the upper or inner end of 
said main stem comprising metallic coupling portions and an intermediate 
section of insulating material, adapted, to connect the fixture mechanically 
with, and to electrically insulate it from, the grounded piping of a house and 
permitting the said main conducting wires to pass out of said hollow main 
stem for connection with the ceiling wires, and a central support from said 
open section for sustaining ornamental parts of the fixtures, substantially as 
set forth." 

The défenses are nonlnfringement, want of novelty and Invention and in- 
validity of reissue as being for a différent invention from the original. 

Richard N. Dyer and Daniel H. Driscoll, for complainant. 
Hector T. Fenton, for défendant. 

COXE, District Judge (after stating the facts as above). The court 
cannot consider this controversy de novo. Many of the questions 
which are now debated were decided in the Pennsylvania case. 63 
Ped. 126; Id., 11 C. 0. A. 446, 63 Ped. 840. As to thèse the doctrine 
of stare decisis is applicable. 

Claims 4 and 5 of the reissue need not be considered anew. As 
to them the discussion is closed, certainly so far as this court is con- 
cerned. No one can read what is said regarding claims 7, 8 and 9 
of the original without being convinced that the claims now under 
considération would hâve shared the same fate had they been before 
the court. As to thèse claims nothing was reserved. They were 
held invalid because they were mère aggregations and contained 
nothing which would not hâve occurred to any one familiar with the 
art of electric lighting. I am inclined to think, too, that this reason- 
ing applies to the second claim of the reissue which is the same as the 
first except that the insulating joint is provided with latéral open- 
ings to permit the wires to pass out of the stem and connect with the 
wires in the ceiling. It will very much simplify this discussion if it 
be confined to the first claim of the reissue which contains the essence 
of Stieringer's invention. The fact that the patent has been reis- 
sued, that the original patent has been construed by the court, that 
in the various proceedmgs in the courts and the patent office argu- 
ments hâve been advanced on both sides not wholly consistent with 
présent contentions; ail this, in connection with the voluminous 
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record and multitude of exhibits, makes the case a most bewildering 
and perplexing one at best. If the paramount and fundamental issue 
can be rescued from this maze of disputed propositions it will be a 
long step towards arriving at the ultimate rights of the parties. The 
discussion of subordinate questions may then become unnecessary, at 
least at the présent time. 

It may fairly be said that the questions relating to the combination 
of the insulating joint, the house piping and the métal gas fixture are 
left open by the décisions in the Pennsylvania circuit. Even this is 
disputed, but the language of the court is susceptible of an interpréta- 
tion in consonance with complainant's view, which, it would seem, 
is more consistent than the one contended for by the défendant, 
which limits the patent to a Chinese reproduction of the joints shown. 
It is impossible to limit the patent to one form of joint because the 
drawings show three forms differing from each other as widely as the 
defendant's joint differs from some of them. If the joint shown at 
Fig. 8 is the équivalent of the one at Pig. 4 it is not easy to see why 
the defendant's joint is not also an équivalent. To restrict the pat- 
ent to the précise form of joint covered by the third claim of the re- 
issue is to defeat it for ail useful purposes, because a mère tyro in 
electric lighting would know enough to change the joint in some 
minute particular and thus escape infringement. No patent should 
be strangled by such a harsh construction unless the prior art compels 
it. Nothing in the présent record requires such a construction. If 
Stieringer did nothing more than improve an old joint and put it back 
in its well-known environment he is wholly out of place in this court; 
but to assert this is, according to my understanding of the record, to 
proceed upon an entire misapprehension of Stieringer's achievement. 
The Pennsylvania court had before it a claim broad enough to cover 
any form of insulating joint and any form of fixture, and it decided, 
in view of what had been done before, that this claim was invalid. 
It does not follow that a claim limited to cover what Stieringer 
actually did is invalid or would bave been held invalid in the Gibson 
Case. Such a claim was not before the court and was not passed 
upon. 

Proceeding, then, upon the hypothesis that the first claim, assum- 
ing the reissue to be properly granted, is still open to discussion, the 
questions to be answered are: Did the conception of an insulating 
joint for the purpose indicated originate with Stieringer? Did this 
involve invention? Does the défendant infringe? A study of this 
record has convinced me that Stieringer was the first to make the use 
of gas chandeliers a practical success in the art of electric lighting. 
The prior structures were not only dangerous, but awkward and un- 
gainly. Stieringer's is absolutely safe, and, at the same time, the 
symmetry and graceful contour of the fixture is preserved. When 
the conditions surrounding the genesis of electric lighting are remem- 
bered it can hardly be denied that the man who yoked the new art to 
the old, and fully developed the art of electric lighting was something 
more than a mechanic. It is plain that he who utilized for electric 
lighting the expensive and intricate gas-pipe Systems then existing 
and the fixtures which embodied a multitude of graceful designs took 
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a long forward step. He made electric lighting cheap, convenîent, 
simple and safe. Of course it is not pretended that Stieringer was 
the first to use gas piping and fixtures in this art, but it is thought 
that he was the first to make the use of an internally wired métal 
fixture absolutely safe. If any one did this before Stieringer the 
record does not disclose his name. The défendant hardly does justice 
to Stieringer's achievement when it is asserted that it involved merely 
the use of an insulating joint. Grant that with the idea of putting 
insulation at the ceiling joint of an internally wired fixture clearly 
before him, it required nothing but ordinary skill for the workman to 
carry out the idea, can it be said that it required no exercise of the 
inventive faculties to conceive and carry out the idea? A number 
of accpmplished inventors were at work on this very problem. They 
accomplished nothing. Stieringer succeeded. His combination is 
in use to-day precisely as he embodied it. There hâve been some 
incidental mechanical changes, but the substance is the same. It is 
not an unreasonable présomption that one who succeeds in doing 
what so accomplished an inventor as Edison failed to do, is on a dis- 
tinctly higher plane than a mechanic. Not only did Edison f ail him- 
self, but he was among the first to recognize the merits of the inven- 
tion practically as well as theoretically, for his firm took a license 
under Stieringer's patent. So did the défendant in the Pennsylvania 
case, the défendant in this case and afterwards, substantially, the 
entire art. The importance of the patent was conceded and acqui- 
escence was well-nigh universal. Ail this is wholly inconsistent with 
the theory that the patentee's contribution was perfectly obvious and 
without patentable merit. The history of the art from 1882 is a 
réfutation of this proposition. Stieringer's joint located at the ceil- 
ing seems to be regarded as one of the absolutely essential features 
where an internally wired métal fixture is used. If not essential why 
should the défendant and ail other manufacturera be so strenuous 
about its use? They can omit it, or locate it elsewhere in the System, 
with perfect impunity. It is not pretended that any of the prior 
patents anticipâtes; many of them, though relating gêner ally to 
electric lighting, do not deal with the heavy and dangerous currents 
from the dynamo, but with feeble currents in branches of the art 
entirely distinct from the one now under considération. Aggregated 
they would not show a skilled workman how to utilize the existing 
gas fixture. The ferryboat exhibit is unquestionably the best of 
defendant's références. Irrespective of the question whether it was 
prior to the conception of Stieringer's invention, and of this there is 
grave doubt, it is thought that it can only be regarded in the light of 
an experiment that was tried, proved to be an utter failure and was 
abandoned. If this had been the only contribution to the art, electric 
lighting, in the particulars mentioned, would not hâve advanced a 
step. It was dangerous and inefficient. It accomplished nothing. 
After a trial of two or three months it was abandoned. During this 
time the joints leaked gas and broke in two. The chandelier was held 
by the wires alone and was in danger of dropping on the heads of the 
passengers. Some of the very dangers which Stieringer sought to 
avoid were inhérent in this structure. Perhaps its principal vice 
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was the employment of the métal of the chandelier as part of the con- 
ducting circuit. It was a one-wire System. The witness who wired 
the fixture, who was then a machinis,t and is now a butcher, de- 
scribes it fully and accurately. He says, among other things, that it 
was wired "partly inside and partly out. One wire was inside f rom 
the bail joint at the top, the ground wire was soldered onto the pipe; 
it came through the upper deck overhead and was soldered just below 
the insulating joint, and that ended it. The other wire ran along- 
side the pipe and inside the casing from the wooden canopy down to 
this other wooden bell and then out through and around the wooden 
bell and then the branch wires were soldered onto the main wire 
down to the lamp." It is not surprising that such a structure was a 
complète illustration of "how not to do it." It was an embodiment 
of irredeemable inefflciency. Short circuits were formed, a wire 
would ground on the gas pipe and the lights would go out. The 
pipe was burned, a hole was burned through the brass canopy, the 
wires were burned off in the tubing and the joints were wholly inadé- 
quate. The structure proved an utter failure, the joints were dis- 
carded and the wires placed on the outside. A meritorious invention 
should not be defeated upon such proof. In fact, the ferryboat flx- 
ture is an indirect tribute to the value of Stieringer's invention. It 
exhibits the kind of work to be expected of a skilled mechanic even 
af ter the insulating joints were placed in his hands. The. mechanic 
failed. The inventor succeeded. In short, I cannot resist the con- 
clusion that Stieringer made an invention of considérable merit, and, 
this being so, the court, of course, is anxious to give him protection 
commensurate with his achievement. To confine the invention to 
some spécifie form of joint is, as before stated, tantamount to saying 
that the inventor has done nothing at ail. He was not working to 
improve an insulating joint. He was working to improve the art of 
electric lighting by cutting off electrically the piping of the ceiling 
from the métal of the chandelier. To do this-he required an insulat- 
ing joint to be sure, but it was only one of the éléments, which, when 
inserted at the ceiling made the combination successful. It was this 
conception which made the valuable contribution to the art. Theshops 
might hâve been filled for years with joints of this character and 
the art would not hâve progressed a step. What did advance the art 
was placing a joint having thèse characteristics at the ceiling in the 
manner described. When that was done a combination was created 
where every élément acts upon every other and ail are necessary to 
produce the desired resuit; in short, a combination having the per 
my et per tout characteristics. The combination is a limited one, 
it is true; much more so than the claim of the original patent, but it 
is properly covered by the flrst claim of the reissue. That claim is 
for a combination having the f ollowing éléments : First. A metallic 
fixture for electric lights containing insulated conducting wires. Sec- 
ond. An insulated joint located at the upper or inner end of the 
fixture and having metallic coupling portions and an intermediate 
section of insulating material. Third. The grounded piping of a 
house by which the chandelier is thus supported. The éléments, 
broadly speaking, are the fixture, the joint and the piping, but the 
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limitations are important and cleàrly distinguish this claim from the 
first claim of the original. The fixture must be metallic in whole or 
in part,it must contain the con.ducting wires, which are to be covered 
with insulation and hidden from view. The joint must be of three 
parts; two métal coupling portions and an intervening washer of in- 
sulation. It must be located at the upper or inner end of the fixture. 
The piping must be grounded. The claim so limited is no broader 
than the invention. That the claim so construed is infringed by the 
defendant's fixtures is not disputed. Noninfringement is only based 
upon a construction which limits the complainant to a joint like that 
covered by claim 3, and, as already stated, such a construction cannot 
be given without manifest injustice to the complainant. 

The only other question relates to the reissue. Still confining the 
discussion to the first claim it seems too plain for argument that it is 
much narrower than the first claim of the original. None of the 
limitations above referred to is in the latter. The claim of the 
reissue is fully sustained by the original spécification and drawings. 
As soon as the complainant was inf ormed by the final décision of the 
court that his claim was too broad he applied for a reissue limiting it 
to what he thought the oourt had left in his possession. Of course 
no structure would inf ringe the claim under considération that would 
not infringe the broad claim of the original, and no intervening equi- 
ties hâve arisen. In such circumstances I know of no authority com- 
pelling a ruling that the reissue is void. It follows that as to the 
first claim of the reissue the complainant is entitled to the usual de- 
cree. 



ANDREWS v. LANDERS et al. 

(Circuit Court, D. Connecticut. February 17, 1896.) 

No. 408. 

1. Patents— Limitation of Claim— Faucets. 

The Andrews patent, No. 193,840, for an improvement in faucets, con- 
strued, and held to consist of a combination comprising a nozzleless, L- 
shaped body, with an open, projecting screw plug, and oblong latéral 
orifice, as specifically claimed. 

S. Same— Licknshs. 

A manufacturer who had a license to ruake articles "containing the pat- 
ented improvement," and who had made articles of a particular pattera, 
and paid the license fées thereon, for several years, held estopped to al- 
lège that such device did not contain the patented improvement. Contra, 
however, as to devices of a différent pattern, which he had been making 
and selling for 20 years prior to taking the license, and which he never 
offered to aecount for, and never, by stamping or otherwise, represented 
to be made under the patent. 

8. Same — Evidence— Prior State op the Art. 

In an action to recover royalties under a contract granting défendants 
the right to make devices "containing the patented improvement," évi- 
dence may be given of the prior state of the art, not to invalidate the 
patent, but to explain the meaning of thèse words, and as bearing on 
the situation of the parties, and their object In making the contract. 

This was an action by Thomas A. Andrews againsi; Landers, Frary 
& Clark, to recover royalties under the f ollowing contract : 
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"This agreement, made this 23d day of April, 1881, between Thomas A. 
Andrews, party of the first part, and Landers, Frary & Clark, party of the 
second part, witnessetli: That whereas, letters patent of the United States 
for an improvement in faucets were granted to the party of the first part, 
dated Augt. 5th, 1877; and whereas, the party of the second part is desirous 
of manufacturing faucets containing said patented improvement: Now, there- 
fore, the parties hâve agreed as follows: (lst) The party of the first part 
hereby grants the party of the second part the exclusive right (Peck Bros. & 
Co. excepted) or license to manufacture at their factory in New Britain, Ot, 
to the end of the term for which said letters patent were granted, faucets 
containing the patented imprpvement, and to sell the same within the United 
States. (2) The party of the second part agrées to make full and true re- 
turns to the party of the first part, upon honor or under oath, upon the first 
days of January, April, July, & October in each year, of ail faucets containing 
the patented improvement manufactured by them. (3) The party of the sec- 
ond part agrées to pay to the party of the first part twenty-five cents per 
dozen as a license fee upon every doz. faucets manufactured by said party 
of the second part, containing the patented improvement. (4) In considéra- 
tion of the small royalty paid, and the exclusive right in the premises (Peck 
Bros. & Co. excepted) the party of the second part agrées to give the gênerai 
introduction of said faucet spécial attention, and crowd the same on the 
market, to the end of the term of said contract. (5) Upon failure of the party 
of the second part to make returns or to make payments as herein provided 
or named, the party of the first part may terminate this license by serving 
a written notice upon the party of the second part, but the party of the second 
part shall not thereby be discharged from any liability to the party of the 
first part for any license fee due at the time of the service of said notice. 
(6) In case any parties (Peck Bros. & Co. excepted) shall make this faucet, 
or any infringement of the patent rights of said Andrews, the said party of 
the first part, said Andrews, agrées to take légal measures to protect said 
patent, on being notified in writing by the party of the second part; and, 
upon failure of the -party of the first part for a period of six months from 
date of said notice to cause said infringers to cease the manufacture of said 
faucet, then the party of the second part shall be released from any royalty 
obligations until such time as the party of the first part shall cause said In- 
fringers to cease the manufacture of said lnfringing faucet. In witness 
whereof the parties above named hâve hereunto set their hands this day and 
year first above written. T. A. Andrews. 

"Landers, Frary & Clark. 
"0. S. Landers." 

The case was tried to the court under a stipulation wairing a jury. 
Certain requests and admissions were also incorporated in said stipu- 
lation, which is as follows: 

"For the purpose of a trial of this cause, it is admitted, and the parties 
stipulât», that the following may be found true by the court in its finding, 
if it make one, and be made a part of the record herein: (1) That the aver- 
ments of the complaint in regard to the citizenship, résidence, and incorpora- 
tion of the respective parties are true. (2) That the défendant has hereto- 
fore, and prior to the commencement of this action, and since the exécution 
of the contract, Exhibit A, manufactured faucets, of which the Exhibit An- 
drews Faucet is a sample, and for which the défendant has accounted to the 
plaintiff regularly down to and including the 4th day of October, 1894, and 
for which the défendant has paid to the plaintiff the royalties agreed upon 
in Exhibit A of the complaint as it has accounted for the same. (3) That the 
défendant has also manufactured, since the exécution of the said agreement, 
faucets, of which Exhibit Safety Faucet is a spécimen, the exact number of 
whicb is to the plaintiff unknown, and has never paid royalties upon the 
same. But the défendant reserves the right to object, and will object, that 
said 'safety faucets' are not within the claim of said letters patent to said 
Andrews, and are not within the contract, Exhibit A, upon which this suit is 
brought; and this admission as to the manufacture of said 'safety faucets* 
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îs made expressly subject to such réservation and objection; and the parties 
hereto unité in the request that the court, in its flnding, if it makes one, will 
rule upon the question whether or not said 'safety faucets' are within the 
claims of said letters patent to said plaintiff, and said contract, Exhibit A, 
upon which this suit is brought. (4) That the défendant has also rnanu- 
factured, since the exécution of this agreement, faucets, of which Exhibit 
Compression Faucet is a spécimen, the exact number of which is unknown to 
the plaintiff, and has never paid royalty upon the same. But the défendant 
reserves the right to object, and will object, that said 'compression faucets' 
are not within the claim of the letters patent to said Andrews, and are not 
within the contract, Exhibit A, upon which this suit is brought, and this ad- 
mission as to the manufacture of said 'compression faucets' is made expressly 
subject to such réservation and objection; and the parties hereto unité in 
the request that the court, in its flnding, if it makes one, will rule upon the 
question whether or not said 'compression faucets' are within the claims of 
said letters patent to the plaintiff, and said contract, Exhibit A, upon which 
this suit is brought. (5) It is further stipulated by the plaintiff, in the event 
the court shall rule that évidence is admissible to show that faucets like 
Exhibit Fenn Faucets, Nos. 1, 2, and 3, were manufactured and sold and 
used in the United States prior to the date of the said patent, No. 193,840, and 
that the Exhibit Russell & Erwin Catalogue, at page 330, was printed in 1861, 
and that faucets like said Exhibits Fenn Faucets, Nos. 1, 2, and 3, hâve been 
manufactured and sold by the défendant continuously since 1865, that he ad- 
mits, without proof by the défendant, that such faucets were manufactured 
and sold and used in the United States long prior to the date of said patent 
No. 193,840, and hâve been manufactured and sold by the défendant continu- 
ously since 1865, and that said Exhibit Russell & Erwin Catalogue was 
printed and circulated in the trade in 1861. But the plaintiff reserves the right 
to object, and will object, at the trial of the case, that such évidence, nor any 
part thereof, is admissible, and this admission as to the manufacture, use, 
and sale of such faucets, and that said catalogue was printed and circulated 
in the trade in 1861, is made expressly subject to said objection and réserva- 
tion; and the parties hereto unité in requesting the court, in its finding, if 
it makes one, to rule upon the question whether such évidence is admissible. 
(6) The plaintiff has never been notified by the défendant of any infringe- 
ment of the plaintiff's rights in and to his said patent No. 193.S40. (7) Pat- 
ent-office copies of the drawings and spécifications of letters patent shall be 
admissible wherever certifled copies of the saine would be entitled to be re- 
ceived by the court, and to the same force and effect. (8) It is further stipu- 
lated and agreed that in the event that it shall be determined and adjudged 
herein that said défendant is liable to the plaintiff for royalties upon said 
'safety faucets' and the said 'compression faucets,' as claimed by the plaintiff, 
the question as to the quantity of such 'compression' and 'safety' faucets so 
manufactured by the défendant, and the amount of the defendant's liàbili- 
ties to the plaintiff thereon, shall, if the court approve, be referred to and be 
determined by a committee or auditor to be hereafter determined by the court, 
and that no proof of the amount of damages shall be required to be made 
until the question of the defendant's liability has been determined by the 
court in the manner aforesaid. It is understood that nothing herein is to pre- 
vent either party from offering any testimony admissible within the issues, 
not contrary to the foregoing. It is further understood that the défendant 
does not admit by anything herein that Exhibit Andrews Faucet is within 
the claim of the Andrews patent, or within the license sued on." 

Edwin H. Eogers, for plaintiflE. 

Mitchell, Hungerford & Bartlett, for défendants. 

TOWNSEND, District Judge. Upon ail the évidence, I flnd the 
f ollowing f acts : 

The défendant, since the exécution of said agreement, has manu- 
factured and sold a certain style of faucets, under the name "Andrews 
Faucet," for which it has regularly accounted to the plaintiff, and on 
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whîch it has paid royalties as agreed. It has also manufactured and 
sold, during the same period, two other similar styles of faucets, 
known, respectively, as the "Safety Faucet" and "Compression Fau- 
cet," for which it has neither accounted nor paid royalties. "The 
plaintiff has never been notified by the défendant of any infringe- 
rnent of his rights in and to his said patent No. 193,840," referred to 
in said contra et; ne has never terminated said contract; and he has 
never demanded any royalty, either on said "safety" or "compres- 
sion" faucets. The' plaintiff claims that said faucets contain the im- 
provements covered by said patent. The défendant dénies said claim. 
The object of the Andrews invention, as stated in his spécification, "is 
to provide a faucet which is inexpensive in its construction, easily 
repaired, and efficient in opération." It is illustrated and described 
as having an L-shaped body, A, internally threaded to receive a screw, 
B, and containing an enlarged passage, a, which forms a valve seat, 
a 1 . In the body, A, is a latéral oblong aperture, a 2 , for the escape 
of liquid from the faucet. The screw, B, is 
provided with a handle or thumbpiece, and its 
inner end has a square projection, b, fltted 
with packing. The body of the faucet is ta- 
pered so as to be easily forced into the vessel 
in which it is used. The advantages of this 
construction are "that it may be more cheaply 
manufactured, is more easily repaired, and is p^^^^S 
perf ectly secured against leakage." The orïgi- «^sskssehksss 
nal claim was as follows: 

"A faucet consisting of a body, A, having the passage, a, valve seat, ai, 
latéral aperture, as, the screw, B, having the square projection, b, the packing 
disk, 0, and screw. D, substantially as herein shown and described." 

This was rejected on références to patents No. 183,445, granted to 
W. & R. Bentley October 17, 1876, and No. 189,760, granted to P. 
Lyons April 17, 1877. Each of thèse patents shows a latéral orifice. 
Thereupon said claim was amended so as to read as follows : 

"The combination of internally threaded, L-shaped body, A, having valve- 
seat, a, and oblong aperture, a^, the screw, B, having the projection, b, and 
the elastic packing secured to screw, B, as and for the purpose specified." 

And upon this claim said patent was granted. 

The gênerai features of this construction were old. The Fenn 
faucet, for example, which is manufactured by défendant, and which 
has been on the market for more than 20 years, has the ordinary 
tapered body, and the internally threaded body, and screw provided 
with a handle, the valve seat and packing, and a nozzle or spout. 
It does not hâve the oblong latéral orifice, or the L-shaped body, of 
the Andrews patent. Other prior constructions show the éléments 
of the Andrews combination in connection with other éléments which 
altogether make a more elaborate and more costly faucet. Andrews 
dispensed with said other éléments, substituted said latéral aperture 
for the spout, and thereby made the simpler and cheaper device to 
which he finally limited himself by the above claim. This combina- 
tion consists of "the nozzleless, L-shaped body, with the open and 




670 FEDERAL REPORTEE, Vol. 72. 

projecting screw ping, and the latéral orifice at the valve seat, whose 
greatest length is parallel to the valve seat." "In other words, the 
Andrews patent purports to make a complète faucet, with just that 
simple, L-shaped body, and the screw plug, that projects so you can 
operate it with the hand; and by making the faucet so simple, and by 
leaving off thèse parts, is the only way that the Andrews patent could 
be distinguished from the prior art." The "safety" and "compression" 
faucets are not L-shaped, but hâve the ordinary body and nozzle of 
the prior art. They do not hâve the screw plug intégral with a 
thumbpiece, and accessible to the hand, but require, for their opéra- 
tion, separate cranks or keys. They hâve a cover screwed on, which 
is open to receive a key. Instead of the oblong aperture of the 
Andrews patent, they hâve a nozzle or spout. In other détails they 
départ from the Andrews combination, and follow the prior art. 
But the faucets manufactured, stamped, and accounted for as An- 
drews faucets are also unlike the Andrews patent. In fact, their 
construction is not substantially différent from that of the "safety," 
and "compression" faucets, except that the former are more cheaply 
made, and do not hâve a cover screwed onto the body. 

By the contract to pay for faucets containing the patented improve- 
ment, the défendant agreed to pay for the faucets made by it, which, 
by reason of the omission of such unnecessary détails of construction 
as the Adams patent dispensed with, were of a simpler and less ex- 
pensive construction, such as the Andrews patent sought to secure. 
The "safety" and "compression" faucets do not differ from the prior 
art in thèse respects. They do not contain the patented improve- 
ments of Andrews, which consisted in a combination comprising the 
nozzleless, L-shaped body, with open, projecting screw plug, and ob- 
long latéral orifice, speciftcally claimed by Andrews. As already 
stated, they differed from the Andrews faucet made by défendant in 
having a top pièce screwed onto the body of the faucet, which covered 
the screw pièce so that it could only be reached by a lever, and was 
not accessible to the hand. As to the so-called "Andrews Faucets," 
I hold, as matter of law, that défendant, having stamped said faucets 
with the Andrews patent, and having accounted and paid for the 
same, is estopped to deny that they do not contain the patented im- 
provement of Andrews. I further hold, as a matter of law, that the 
défendant is not estopped to deny that the "safety" and "compres- 
sion" faucets do not contain the patented improvement, because simi- 
lar faucets had been manufactured and sold by it for more than 20 
years; because said faucets do not hâve the Lrshaped body, the ob- 
long latéral aperture, or the handle or thumbpiece of the Andrews 
patent; because the défendant neither sold, stamped, nor represented 
them as containing the patented improvement; and because it does 
not appear either that, by any act or omission on the part of the de- 
fendant, plaintiff was led to believe that said faucets were within the 
patent, or that the défendant represented them as such, or that the 
position of the plaintiff was in any way altered to his préjudice by 
any représentations, acts, or omissions on the part of défendant; and, 
furthermore, because there is no évidence to contradict the évidence 
of the expert for défendant that said "safety" and "compression" 
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fauceta do not contain the patented improvement of Andrews. While 
plaintiff has accepted royalties on the Andrews faucets for several 
years, he never made any claim on account of the sale of said "safety" 
and "compression" faucets, until just before the bringing of this suit; 
although it does not appear, otherwise than by the stipulation that 
"he has never been notified by défendant of any infringement of the 
plaintiff s rights," that he did not know, or might not hâve known, 
of the manufacture of said "safety" and "compression" faucets, which 
hâve been extensively advertised and sold to the trade. It does not 
appear that the défendant, at the time the contract was made, agreed 
to treat such "safety" and "compression" faucets as within the con- 
tract, or that the parties at that time adopted any standard or accept- 
ed any sample whereby the question was determined as to what 
faucets should be considered as containing the patented improvement 
As to the évidence offered to show the prior state of the art, I rule 
that the same is admissible, not to invalidate the Andrews patent, but 
to explain the latent ambiguity in the language, "containing the pat- 
ented improvement," and as bearing upon the situation of the parties, 
and their object in making said contract. Let judgment be entered 
for défendant in accordance with this opinion. 



L. SCHREIBER & SONS CO. v. GRIMM et al. 

(Circuit Court of Appeals, Sixth Circuit. March 3, 1896.) 

No. 299. 

1. Patents — Invention — Application of Old De vice. 

The use of a bail and socket joint between the saddle and seat of a cask 
support, so as to enable the saddle to rock laterally and Iongitudinally, and 
thereby adjust itself to the surface of the cask, is a mère application of 
tnechanical skill, and not such an extension of an old eontrivance into a 
new and remote field of usefulness as rises to the dignity of invention. 
65 Fed. 220, affirmed. Potts v. Creager, 155 TJ. S. 597, 15 Sup. Ct 194, 
and Electric Co. v. La Rue, 139 U. S. 601, 11 Sup. Ct 670, distinguished. 

2. Same— Différent Forms of Invention. 

Where the drawings and spécifications show two différent forms of the 
invention, but the parts are numbered alike in both, and are designated in 
the claims by référence numbers, without distinction, it must be held that 
the différence is immaterial, and that either form answers the requirements 
of the Invention. 

3. Same— Cask Supports. 

The Schreiber patent, No. 396,372, for an improvement in cask sup- 
ports, is void for want of invention. 65 Fed. 220, affirmed. 

Appeal f rom the Circuit Court of the United States for the South- 
'ern District of Ohio. 

This is a suit by bill in equity, instituted by the above-named appellant, 
to obtain an injunction against the infringement of letters patent No. 396,372, 
issued to Charles C. Schreiber, January 15, 1889, for a supposed new and 
useful improvement in cask supports. The object of the invention covered 
by the patent was "to provide a support for heavy casks or barrels that is 
Rtrong, durable, and readily adjustable to any sized cask." The means pro- 
posed by the inventor were: (1) A beam running crosswise under the cask, 
and near the end of it, and resting upon chairs or benches which stand upon 
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the floor. Ways are constructed lengthwlse of the beam upon the upper sur- 
face. (2) Two shoes mounted upon the beam, which are adapted, at the lower 
surface, to move along the ways above mentioned. Provision is made by 
projecting flanges for holding the shoes to the beam while moving along the 
ways or when at rest. The shoes respectively stand, when in use, under 
each slde of the cask, opposite eaeh other. The upper faces of the shoes are 
inclined so as to make a gênerai conformity to the surface of the barrel op- 
posite. A dépression is made in the face of the shoe in the form of a shallow 
socket, adapted to receive the bail or convex projection on the saddle next 
to be mentioned. (3) Saddles resting upon each of the shoes, the upper in- 
clined surfaces of which are made in a concave circular form, so as to con- 
form to the circle of the cask which rests upon it. Therë is a projection upon 
the bottom of the saddle, which is round or nearly so, like the side of a bail; 
and this projection, being plaeed in the socket above mentioned, makes, with 
the latter, a joint which allows the saddle to rock, and to so adjust its surface 
to the cask that the latter shall rest centrally and evenly upon it. (4) A tle 
rod resting on the beam between the ways, having hooks at each end turned 
upwardly, which catch behind teeth on the under surface of the shoe pro- 
vided for that purpose. Thus, the shoes are prevented from spreading under 
the burden of the cask. One set of the apparatus above described is set un- 
der each end of the cask. AU the parts of the support are made of iron. 
Some change has been made by the complainants, who are the owners of 
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the patent, In the supports for the shoes, but that Js In regard to a part of 
the construction not now involved. Six claims are founded upon the spécifi- 
cations. The sixth is the one of which the complainant allèges the infringe- 
ment. It is as follows: "(6) In a cask support, the shoe 3, provided with a 
concave seat in combination with the self-adjusting saddle 10, supported in 
said seat, substantially as specified." The défendants set up several dé- 
fenses, among them that Schreiber was not "the original and first inventor 
of the said alleged invention shown." A great number of former patents and 
publications were set forth in the answer in support of that défense. They 
were not put in évidence, however. Another défense was that there was no 
invention shown or discovered in the patent. The court below was of the 
opinion that the latter défense was well taken, and dlsmissed the MU. 65 
Ped. 220. The complainants bring the case hère on appeal. 

E. E. Wood, for appellants. 
Jas. Moore, for appellees. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

SEVERENS, District Judge, having made the f oregoing statement 
of the case, delivered the opinion of the court. 

The controversy between thèse parties turns upon the question 
whether patentable invention is shown by the device of the com- 
bination covered by the sixth claim of the complainants' patent. 
That claim is for a combination in a cask support of a shoe having a 
concave seat, with a self-adjusting saddle, supported by the seat, 
both constructed substantially as specified. For while some effort 
has been made, upon the employment of the word "saddles" in this 
claim, to construe it widely enough to include the co-operative rela 
tion of this combination with a duplicate thereof by means of other 
éléments not mentioned in the claim, we think it clear that it was not 
intended by the patentée to make the claim so broad. Nor would its 
language justify such an extension. The "shoe" is mentioned in the 
singular number, which balances the effect of the word "saddles" in 
the plural; and, what is quite signiiicant in this regard, the previous 
claims spread over the various éléments in the construction of the 
entire cask support in combinations and in their relation and co- 
opération with each other. It is obvious that the duplication of the 
structure devised for the support of one end of the cask, for the pur- 
pose of supporting the other end, would not be invention. Whether 
the combination shown in this particular claim, when used with a 
duplicate of itself in combination with other éléments not stated, 
would exhibit a patentable invention or not, we need not détermine. 

The question for our inquiry is reduced to the one stated; that is 
to say, whether the combination of the seat and saddle, for the pur- 
pose mentioned, shows such invention as entitles the complainant to 
the monopoly accorded by the patent laws. And we agrée with the 
learned judge who decided the case at the circuit in his conclusion 
that it does not. Much of the argument of the counsel for the ap- 
, pellant devoted to the purpose of demonstrating the novelty and 
utility of the device of this claim is founded upon the assumption 
that we are to take into account the co-relation of this part of the 
cask support with the other parts, and estimate the invention by the 
f unction it performs in combination and coopération with such other 
v.72F.no.5— 43 
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parts, — a proposition which, as we hâve already explained, we think 
cannot be supported. Substantially, this combination is nothing 
more than the bail and socket joint, a very old mechanical contriv- 
ance, employed in the anatomy of the animal création and innumera- 
ble Compositions of mechanism in human art. But it is urged, and 
it appears to us to be the most plausible contention that can be ad- 
vanced for the appellants, that there was invention in carrying, with 
a small change in other instrumentalities, this old device to a new 
use. And the doctrine is invoked, of which the récent case of Potts 
v. Creager, 155 U. S. 597, 15 Sup. Ct. 194, is an important illustration, 
that there may be invention in extending into a new and compara- 
tively remote fleld of usef ulness an old contrivance with even slight 
changes, such as are called for by the requirements of the new use. 
This is the substance of the rule applied also in Electric Oo. v. La Rue, 
139 U. S. 601, 11 Sup. Ct. 670. In Potts v. Creager the patent was 
for a cylinder bearing steel bars set in grooves longitudinally along 
its surface, and slightly projecting therefrom, which, operating with 
an abutting roller, was used for disintegrating clay,and, bythe pe- 
culiar shredding of that substance which it efiected, proved a very 
usef ul pièce of machinery. The cylinder which was brought forward. 
as an anticipation of it was much like it in form, but the longitudinal 
bars were of glass, and it had been used for the polishing of wooden 
surfaces, — a use in which it failed after a short trial. The patent 
was sustained upon thèse two considérations : First, the change of 
the material of the bars to adapt them to the new use, a kind of in- 
sight which it was said was sometimes, though not always or gen- 
erally, évidence of invention; but, secondly, and mainly, because the 
new ûSe was so widely différent and remote from the former one, 
which was spécial and limited, as to indicate an inventive discovery 
of means, rather than such an obvious transfer as would occur to a 
mère mechanic. Perhaps a more strictly accurate statement of the 
décision in that case would be to say that it was a conclusion drawn 
from the blending of both those two features of the patent, the dis- 
covery of the applicability of the old means to a widely différent use, 
and the perception of the changes required to produce a new and 
useful resuit. In the case of Electric Co. v. La Rue the patent was 
for the combination of a torsional spring with the lever of a tele- 
graph key pivoted upon it, and adjusting screws for regulating the 
movement. Fiat springs had been used in similar combinations with 
telegraph keys, and torsional springs had been used in clocks and on 
doors; but it was held that the promotion of the old device of a 
torsional spring to a new office, in which it performed a new function 
(as it did in the opération of the key), with the provision of the neces- 
sary appliances, involved invention. But the présent case is widely 
différent from those. The bail and socket joint was a common con- 
struction, and was in universal use in mechanics wherever the re- 
quirements indicated its utility. In this instance the requirement 
was for a joint between the saddle and its seat, which would permit 
the saddle to rock laterally and longitudinally, so as to permit the sur- 
face of the saddle to adjust itself to the surface of the casks. The 
ordinary hinge susceptible of only one of thèse movements would not 
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answer the purpose. It would seem that it would be obvious to a 
mechanic fairly skilled in his business to meet the requirement by 
interposing the bail and socket deviee. Again, no new appliances 
are hère provided which aiïect the opération of the joint. That is 
perfect for ail the functions that are required of it, and there is no 
new resuit substantially distinct in its nature. It is simply the case 
of an employment for a new use, and nothing more, and falls within 
the gênerai doctrine of those cases in which it has been so many times 
held that the mère extension of a well-known deviee into another 
fleld of usefulness, where the transfer does not involve the faculty of 
inventive genius, will not support a patent. Tucker v. Spalding, 
13 Wall. 453; Brown v. Piper, 91 U. S. 37; Ansonia Brass & Copper 
Co. v. Electrical Supply Co., 144 U. S. 11, 12 Sup. Ct. 601; Manufac- 
turing Co. v. Cary, 147 U. S. 623, 13 Sup. Ct. 472,— where many of the 
previous cases are collected In the case of Electric Co. v. La Rue, 
above cited, it was held upon that branch of the case relating to in- 
fringement that the use by the défendant of the complainant's tor- 
sional spring combination, in connection with the sounder, an instru- 
ment employed at the receiving office for the pnrpose of enunciating 
the message, was merely an employment for another use, and so was 
an inf rangement 

Since the combination of the sixth claim does not, as we think, pro- 
duce any new mechanical resuit, the other cases cited by complain- 
ants' counsel upon the conséquences resulting from devices which 
do produce them, with old éléments modified, hâve no application. 
Thèse are: Topliff v. Topliff, 145 U. S. 156, 12 Sup. Ct. 825; The 
Barbed Wire Patent, 143 U. S. 275, 12 Sup. Ct. 443, 450; Sessions v. 
Romadka, 145 U. S. 29, 12 Sup. Ct. 799. 

Another point deserves attention. In figures 1 and 2 of the draw- 
ings, and which are referred to in the spécifications, the concavity of 
the seat is prolongea up and down, and the convexity of the corres- 
ponding part of the saddle is suited thereto. This would admit of a 
sliding movement also, so that, in certain positions of the cask, it is 
said the bail member may slide in the socket until the surfaces of the 
cask and saddle corne to coaptation. We infer that this feature was 
not deemed material, for the patentée in figure 3 shows his invention 
in the f orm of a bail and socket simply, without any modification such 
as is last mentioned, and in his spécifications refers to this as one of 
the forms of his invention. In both forms the parts are numbered 
alike, and the daims refer to the number of the figures or their réf- 
érences in the spécifications without distinction. In thèse circum- 
stances, we must hold that the différence is not material, and that 
either form answers the requirements of the invention. Triminer 
Co. v. Stevens, 137 U. S. 423, 435, 11 Sup. Ct. 150; Wells v. Curtis, J3 
0. C. A. 494, 66 Fed. 318, 323. It is proper to add that the différence 
was not adverted to on the hearing; but, in the brief of the appellant, 
some parts of the discussion seem to refer to the capacity of the com- 
bination for such adaptations as are mentioned in the références of 
the spécifications to the first two figures in the drawings; and for 
that reason we hâve given the matter due considération. 

We conclude the decree of the court below dismissing the bill 
çhould be affirmed. It is so ordered. 
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THE OOLERIDGE. 

SATJNDERS v. THE COLERIDGH. 

(District Court, E. D. New York. March 3, 1896.J 

1. Shipping— Master and Servant— Négligence— Accident. 

Injury to a workman engaged in repairing a tank on shipboard, by th« 
falling of a carpenter's tool f rom a scaiïold overhead, In conséquence of 
some unexplained inadvertence on the part of the carpenter, is a simple ac- 
cident, which Involves the ship and her owners in no légal responsibility. 

8. Same— Fellow Servants. 

Where one employed to do repair work on shipboard by day's labor sends 
his servant to do the work in his place, the servant is to be regarded as the 
fellow servant of the ship's carpenter, in respect to an injury to him re- 
sulting from alieged négligence of the carpenter. 

This was a libel by Thomas F. Saunders against the steamship 
Ooleridge to recôver damages for personal injuries. 

Charles J. Patterson and John F. Clark, for libelant. 
Edward L. Owen and George H. Gilman, for claimant 

BROWN, District Judge. In the afternoon of the lst of Feb- 
ruary, 1894, while the libelant was engaged in making some re- 
pairs upon the tank in the hold of the steamship Coleridge, his foot 
was eut by the fall of a chopper belonging to the carpenter, who 
was at work on the tank upon a platform or scaffold 22 inches wide, 
and about 6 feet above the bottom of the tank. The wound was a 
somewhat serions one, and disabled the libelant for work for sev- 
eral months. 

The libelant did not belong to the ship, but was in the employ of 
Mr. White, a boiler maker, by whom he had been sent to make 
préparation for putting a patch upon the tank. The carpenter be- 
longed to the ship, and he was employed in repairing the tank by 
fltting some wooden casings about the place of the patch. The 
iestimony is contradictory between the libelant and Luce, the car- 
penter, as to whether the libelant was at the time actually en- 
gagea in doing his own work upon the tank, or whether he was 
doing nothing about that work, but assisting the carpenter from 
time to time in passing the boards up and down in the course of 
fitting. The libelant testifi.es that at the time he was hit he was 
cleaning lead out of some holes in the place where the patch was 
to go on. 

There is no évidence showing any imperfection or fault on the 
part of the ship, her tackle, or equipment, nor any fault on the 
part of the owners in employing a suitable person as carpenter. 
Nor is any fault or defect found with the platform, either in its 
kind, or the arrangements for using it; nor is there any évidence 
Bhowing how the chopper came to fall off the platform. It was 
an ordinary tool, belonging to the carpenter. He had used it, as 
he says, about flve minutes before the accident, in chopping off a 
pièce of one of the boards, and had laid it down upon the platform 
a few feet from him. In what manner or why it got off the plat- 
form and fell is not known. The flrst the carpenter knew of its 
fall was when the libelant said he was hurt It fell, presumably, 
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in conséquence of some unexplained inadvertence on the part of 
the carpenter, either in stepping about on the platform, or in hand- 
ling the boards or other tools upon the platform. Inadvertence of 
that kind is an ordinary incident of such work, of which ail work- 
men working on the same job, or working near each other, take the 
risk, as one of the risks of their vocation. Such cases are to be, 
moreover, regarded, I think, as simple accidents rather than as 
légal négligence, involving ship and owners in responsibility. 

From what the carpenter testifies as to the position of the li- 
belant when hurt, it would seem that the latter could not hâve 
been at work upon the holes, as he claims. For a part of the time 
certainly he was not occupied with his own separate work. From 
his previous work there, and his aid given to the carpenter, it is 
impossible also that he should not hâve known of the présence 
and use of the chopper and other tools, and of the liability of such 
tools to be knocked off the platform in the course of the work 
that was going on. And if the case were to be treated as one 
not of simple accident, but as involving presumed négligence, I 
think, in the entire absence of any spécifie proof how the chopper 
got off, there was presumptively as much négligence in the li- 
belant in remaining unnecessarily where any fall of tools would 
be likely to hurt him, as can be imputed to the carpenter himself 
by mère presumption. 

I further think, also, that if the case is to be considered as one 
of presumptive légal fault, the libelant must be deemed a fellow 
servant with the carpenter, and on that ground precluded from 
recovery. The authorities cited in his behalf are ail cases in which 
the accident arose from some defect in the ship, or in her tackle, 
équipaient, or loading, and where there was a breach of some im- 
plied duty owed by the owners. Hère, as I hâve said, there is no 
actual fault of any kind attributable to the owners, unless they 
are to be legally held as warranting against any inadvertence on 
the part of the carpenter in the handling of his tools, or in his mo- 
tions while at work. I do not think any such légal warranty ex- 
ista. The two workmen were engaged upon the same common 
job, — the repair of the tank, — in the immédiate view and prés- 
ence of each other. The libelant at times voluntarily assisted the 
carpenter. The négligence, if there was any, on the part of the 
carpenter was in his personal carriage, or the handling of his 
tools, or of the boards. Had he himself inadvertently fallen from 
the platform and injured the libelant, could the latter hâve recov- 
ered from the ship? Accidents from such causes are, as I hâve 
said, a risk of the vocation. 

The fact that the libelant was a servant of Mr. White does not 
change this aspect of the case; nor the fact that the carpenter 
may hâve been paid by the month, and Mr. White, or the libelant, 
by day's work. Both were substantially in the employ of the ship- 
owners, and subject to their control. The work was apparently 
done in the usual way, by day's work; no independent con tract 
is indicated in the évidence. Had Mr. White, who was employed 
to do the libelant's part of the repair, done the work with his own 
hands, and been injured in this way, both would clearly hâve been 
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in the same common employment of the ship, and fellow servants. 
I do not see that the case is changea by the fact that Mr. White, 
instead of doing the work himself, sent the libelant as his serr- 
ant to do the same work. The case in that respect is similar to 
the fréquent cases of longshoremen employed by a stevedore, who 
are injured through some négligence of men furnished by the ship 
engaged in some part of the common employment. See Butler v. 
Townsend, 126 N. Y. 105, 112, 26 N. E. 1017; Quinn v. Lighterage 
Co., 23 Fed. 363; The Harold, 21 Fed. 428; The Servia, 44 Fed. 
943; The Ravensdale, 63 Fed. 624; The Bolivia, 59 Fed. 626. 
Thèse cases are not precisely parallel; but they involve the same 
principle, and the cases of Killea t. Faxon, 125 Mass. 485; Tube 
Co. v. Bedell, 96 Pa. St. 176; and Ewan v. Lippincott, 47 N. J. 
Law, 192, — seem to be indistinguishable. 
The libel is dismissed, but without costs. 
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BELGIAN AMERICAN MARITIME CO. v. THE GREAT NORTHERN. 

(District Court, E. D. Virginia. March 2, 1896.) 

1. SALVAGE— TOWAGE ON HlGH SEAS. 

Towing a disabled vessel on the high seas, owing to the latent danger 
from the multiform accidents to which ships are constantly liable, is al- 
ways à salvage service. 

2. Same— Value of Salvage Services. 

The value of a salvage service consisting in a towage upori the high seas 
is to be estimated by the circumstances of the two vessels, and by the 
conditions of wind and sea prevailing at the time the service is entered 
upon, and by the casualties which expérience teaches practical seamen are 
liable to happen in the ordinary course of events while the service con- 
tinues; and the fact that the weather and sea afterwards prove favorable 
is not a reason for diminishing the award. 

8. Same— Amount of Compensation. 

$10,000 awarded to a whaleback steamship of about 2,300 gross ton- 
nage, worth $100,000, bound from Tampico, Mex., to New York, with a 
cargo worth about $137,000, for towing to Newport News a steamship of 
over 3,000 gross tonnage, in ballast, worth $100,000, which was found with 
a broken propeller shaft about 14 miles northeast of Cape Hatteras; the 
service being commenced in a rough sea, and the hawsers of the towed 
vessel being got aboard of the whaleback with great difficulty and danger; 
the service lasting nearly 24 hours, and delaying the towing vessel two 
days on her regular trip. 

This is a libel by the owners and crew of the steamship Saga- 
more against the steamship Great Northern for an award of sal- 
vage. 

The Sagamore is a steamship of the whaleback type, of about 2,300 tons 
gross, and 1,801 tons net, . with triple expansion, vertical engines of 1,400 
horse power indicated, and nominal horse power 350, English register. Her 
home port is Antwerp, in the kingdom of Belgium, and her owner is the 
Belgian American Maritime Company. She is built of steel. Her length is 
about 315 feet, beam about 38 f eet, and depth about 25 feet. Her highest carry- 
ing capacity is about 3,G0O tons; her registered tonnage, English measurement, 
is 1,379 tons; and she was two years old September 23, 1895. Her speed was 
about 10 or 11 knots per hour, loaded as she was. On May 25, 1895, while 
bound from the port of Tampico, Mexico, to New York, with a valuable cargo, 
she sighted the Great Northern off Cape Hatteras, bound from Philadelphia 
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to Port Royal, S. C, in ballast. The Great Northern is a steel screw steamship, 
built In December, 1892, of about 3,022 gross, and 1,951 net tonnage, with en- 
gines of about 276 horse power. Her lengtb is 322 feet, her beam 41 feet 6 
inches, and depth 24 feet. She had two tri-sails, two stay-sails, and a jib. 
The height of her main tri-sail, which was her largest, was 38 feet. She had 
only fore and aft sails, and no yards. The Great Northern was in ballast. 
The Sagamore was loaded with bullion, lead, Indes, skins, fonstic (a sort of 
dye wood or log wood), sind Mexiean fltre; and her cargo was worth $246,- 
459.39 in Mexiean dollars, or $136,921.88 United States currency; her freight, 
§4,211; and the vessel, by agreement, was worth £20,000, or $100,000. The 
value of the Great Northern is fixed at £20,000, by agreement for the purposes 
of this suit, or $100,000. She was, however, worth more than this amount. 
At or about the time the Sagamore first sighted the Great Northern, the lat- 
ter broke her shaft in pièces between the after bulkhead and the stem, and 
had become disabled. She had dropped one anchor, and was blowing off 
steam heavily, and had hoisted her signal for assistance when the Sagamore 
sighted her. The Great Northern was first sighted at about 4 p. m. (Saga- 
inore's time) of the 25th May, and at about 4:15 p. m. was flying signais 
about 2 points on the starboard bow of the Sagamore, at a distance from the 
Sagamore of 2y 2 miles. At about 4:30 p. m., the Sagamore spoke the Great 
Northern, and began to make arrangements to take her in tow. She had passed 
Oape Hatteras abeam at 4 p. m., about 10 miles off. After arriving at the Great 
Northern, and learning that she wished to be towed to the Ohesapeake, and de- 
clined to be towed to New York, the master of the Sagamore, with her officers 
and crew, began to make arrangements to take the Great Northern in tow, 
about 4:30 p. m. (Sagamore's time). There was prevailing at the time a heavy 
swell from the northeast and east to the Southwest. The sea was confused 
and dangerous. On tbe 24th there had been a strong gale off this coast, but 
the wind had moderated on the morning of the 25th, leaving, however, a heavy 
swell. The weather was pretty rough, and the sea was running pretty high. 
The wind was northeast to east; say, modéra te from the northeast. Although 
the Sagamore commeneed making préparations to take the Great Northern in 
tow about 4:30 p. m., the conditions of sea and wind were such that she did 
not get the Unes fastened and commence towing until 7:30 p. m.; thèse prép- 
arations taking three hours. There are many reasons shown for this long 
delay, only some of which will be hère set out. The weather was rough, 
and the sea heavy. It was difficult, in the sea and weather prevailing, to get 
a vessel of the conformation ôï the Sagamore in position, or keep her there. 
Both vessels rolled heavily, and every précaution had to be exercised to 
prevent collision, which would hâve endangered the safety of both vessels. 
The Sagamore is a whaleback, with round deck. She is built to allow the 
waves to wash over her, and they did wash over her on this occasion. She 
is not a towing vessel, was not built for that purpose, and was not provided 
with hawsers for towing. In order to take the Great Northern in tow, ail her 
aft sails and stanchions as far forward as her turret had to be unshipped, and 
this took time, and exposed her crew to extra danger in working on her deck, 
because, in the rolling of the ship and against the washing of the seas, they 
had nothing to catch hold of except the capstan and towing rail. Both her 
derricks had to be unshipped, and one lashed to the side; and the other 
across the whaleback, to keep the two hawsers clear of the propeller. This 
involved time, trouble, skill, and danger. At times the crew working on the 
deck were in danger, and had to run to the turret for security. The hawsers 
used in the towing service were those of the Great Northern. There was risk 
and trouble in hauling the two hawsers aboard the Sagamore, in conséquence 
of their being twisted, and requiring time, labor, and skill in getting them 
untwisted for use. It took about three-quarters of an hour for this work on 
the hawsers to be accomplished, ail hands, flremen and sailors, being engaged 
in the work. In endeavoring to get the hawsers to the Sagamore, the port 
lifeboat of the Great Northern was smashed, and there was great difiieulty, 
after the starboard lifeboat was launched, in getting the hawser lines aboard. 
When the Sagamore reached her, the Great Northern was anchored, with one 
anchor laid, at a point about 14 miles from, and to the north and east of, 
Hatteras. Her tail end shaft was broken in the stem tube. Tne tube also 
was broken, and the propeller was firmly fixed against the rudder post. She 
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was not in a condition to navigate after the breaking of lier shaft, had corne 
to anchor, and was flying her signal of distress. The place where she was 
anehored off Hatteras was on the most dangerous part of the Atlantic coast. 
She was rolling heavily, and was in ballast, and was therefore the more ex- 
posed. She lay high above the water, with 15 feet of free board. She could 
not be navigated in her condition, with the sails she had. Thèse were not 
sufficient to give her steerage way. The service consumed nearly 24 hours, 
and delayed the Sagamore 2 days on her regular trips. The distance towed 
was 125 miles. It took her 125 to 150 miles out of her way, her destination 
being New York. It was a service along the Atlantic coast, dangerous at ail 
Urnes to such a tow. The hawsers used were about 70 fathoms in length. 
During the towing, the Great Northern yawed considerably, and there was 
always danger of the towing Unes fouling the propeller of the Sagamore, which 
was prevented by lashing one of the derricks across the tow rail. During the 
towing, a fog was encountered, so dense that the Great Northern could not 
at times be seen from the Sagamore. The engines of the Sagamore were put 
to a great strain, and, while no injury of great moment actually happened to 
them, it required the utmost caution and care to prevent it. Ail this was 
prevented by the skill and attention of the officers and crew on board the 
Sagamore. There was nothing omitted that ought to hâve been done by them 
to prevent disaster to both vessels during the towing. Extracts are inserted 
from the logs of the two ships: 

From the engineer's log of the Great Northern: 

"May 25th, 1895. At 4 p. m. Strong wind and high sea, running on port 
bow; engines racing badly, and ship diving and rolling. Eased steam back 
10 lbs. Wind and sea increasing, and engines racing very badly; short 
stop valve down, and stood by throttle valve constantly. At 4:30 p. m. wind 
moderated slightly, but very high sea still running. At 4:55 p. m. the engines 
raced away at terrifie speed, giving évidence at once of some part shafting 
having broken. The steam was shut ofE as quickly as possible; the gear run 
over; and the engines thereby stopped. This was not done before engines 
had received a terrible shaking. We very soon ascertained that tail end shaft 
was broken, the shaft protruded right out of stern tube, and bore up against 
rudder. The propeller was badly damaged, ail blades being broken by coming 
in contact with curved parts of aperture. On examination in funnel, I found 
stern gland broken, bulkhead plates buckled around flange of stern tube, and 
flange of tube sprung right away from bulkhead. The two after-lengths of 
shafting were found to be lifted hard up against bearing keeps, also after- 
bearing badly sprung away from seating, and bolts of same very much 
strained. The tail shaft was broken midway between the two brass liners. I 
also found that the part of the tube between fractures turned round % a turn, 
and one had worked underneath another end of tube, and thereby jamming 
the shaft and tube very tightly together. There was also a pièce of the shaft 
broken clean off about 8 in. long, 5 in. broad, and 4 in. deep, lying in the 
bottom of tube. This pièce showed plaiuly by the way it was inarked that it 
had been jammed between shaft and tube, and most likely was the sole cause 
of the damage to tube." 

Extract from Sagamore's log: 

"May 24th. 4 a. m., strong breeze and high sea; ship rolling heavily, and 
shipping water fore and aft. 8 a. m., strong breeze, with very rough confused 
sea; ship rolling, and shipping heavy water fore and aft. Noon, similar weath- 
er thrdughout. 4 p. m., strong breeze and rough sea; shipping much water. 
8 p. m., strong gale and squally, with high sea; ship rolling heavily, and 
shipping large quantifies of water fore and aft. Midnight, no altération In the 
weather. 

"May 25th. 4 a. m., strong gale and heavy sea, with hard squalls and rain; 
ship laboring heavily, and shipping much water fore and aft. 8 a. m., weather 
moderating; sea still very confused. 10 a. m., less wind and sea. Noon, fresh 
breeze and cloudy, with rain at intervais; ship rolling considerably in a con- 
fused cross sea. 3:45 p. m., sighted Hatteras light house. 4 p. m., abeam; 
distant ten miles; variable winds and hazy, with confused sea; ship rolling 
heavily. 4:15 p. m., signaled by S. S. Great Northern, for assistance, her shaft 
being broken. 4:30 p. m., bore alongside, and prepared to tow her to Chesa- 
peake. 7:30 p. m., having passed hawsers and cleared away gear on aftei 



THE GREAT NORTHERN. 681 

whaleback, proceeded to tow; Hatteras Hght bearlng S. W. by W. % W.; 
distant 14 miles; sea very rough and eonfused; both ships rolling heavily; 
much lightning to the eastward. 11:45 p. m., a small schooner fouled our 
tow. * * * 

"May 26th. 12:10 a. m., Bodies Island abeam; distant 8 miles. 4 a. m., 
light variable winds and overcast. 4:50 a. m., set in foggy. 5 a. m., reduced 
speed; thick fog. 7:30, soundings, 13 fathoms. 8 a. m., calm, with thick fog. 
9:45 a. m., fog clearing; full speed. Noon, thick fog; reduced speed; sound- 
ings, 9 fathoms. 1:20 p. m., arrived off Cape Henry, and signaled. 1:30 p. 
m., fog clearing; took pilot on board, and proceeded for Hampton Roads. , 5 
p. m., reduced speed, and prepared to cast off tow. 5:20 p. m., cast off tow, 
and proceeded easy towards the quarantine station. 5:50 p. m., anchored; 
soundings, 12 fathoms; light breeze and cloudy." 

The service rendered by the Sagamore was opportune, was perf ormed at risk 
to life and property on the part of the Sagamore and her crew, and was per- 
f ormed promptly. It was entirely satisfactory and suecessful; so much so that, 
after the arrivai of the two steamers at Newport News, the master of the Great 
Northern and his offlcers showed their appréciation by formally thanking the 
master of the Sagamore for his services. 

Brown & Brune and Walke & Old, for libelant. 
Convers & Kirlin, for respondent. 

HUG-HES, District Judge (after stating the facts as above). 
The sole question in this case is the amount to be allowed to the 
Sagamore for salvage and for towing. Towing a disabled vessel 
on the high seas is always a salvage service. Courts, judges, and 
lawyers of the interior are apt to assimilate this service to towing 
on the inland canals and rivers of the country, and are apt not 
to realize the full nature of towing at sea. In the towing of a 
canal boat by a mule on a towpath, there is no danger of the boat 
running into the stem or sides of the mule, or of the mule's back- 
ing down from the towpath and driving its heels into the stem 
of the canal boat (which has no stem). On the rivers of the in- 
terior West, a steam tug goes right up to the boat to be towed, is 
made fast close alongside, not even fenders being always inter- 
posed between the two vessels, and moves out with its tow into 
the channel, to breast a steady flow of water if ascending the 
stream, or to ride upon it if going down stream; the unbridled 
wind, that dread vis major of the océan, not entering at ail as a 
factor in the adventure. The case is différent on the océan, and 
especially off the North Atlantic seaboard, where the sea is never 
at rest, and where a cessation of winds is almost unknown. In those 
waters vessels are never in comparative safety except when under 
headway, and are always in more or less danger when merely riding 
the waves. In the act of making préparations for towing and being 
towed, ships out at sea are very liable to collisions, to the fouling of 
hawsers, to the smashing of small boats, to losing anchors, and to 
other serious accidents. After getting under way, and commencing 
the towing service, there is constant danger on the opén sea, when the 
disabled ship has no power of self-control. The hawsers are made 
as long as practicable, often 70 fathoms or more, in order to keep 
the vessels far apart. During the towing, the varying conditions 
of wind and wave are fruitful of casualties. In the case of The 
Strathgarry, which will be mentioned in the sequel, there is a 
Btriking instance of the unforeseen accidents incident to towage on 
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the open main. In that case there was a contract for only a half 
hour of océan towage, which was undertaken and performed for a 
stîpulated price. But, "just at the expiration of the half-hoor, 
the hawser broke, and the manilla spring attached to it, recoil- 
ing, killed the chief officer of the vessel under tow, seriously in- 
jured two other persons, and damaged the skylights and steer- 
ing gear of the towing ship to the amount of flve hundred dol- 
lars." It is the latent danger from the multiform accidents to 
which ships are constantly liable that make a towage service on 
the open seas, rendered to a disabled ship, always a salvage service. 

When the Sagamore approached the Great Northern for the 
purpose of taking her in tow, the sea and wind were such as to 
require the utmost care and caution. The Great Northern, having 
no cargo on, and but one anchor down, lying upon a rolling sea, 
against a fresh wind, with the exposure of 15 feet of free board, 
was like a cork upon the water. The évidence makes it probable 
that she w T as also dragging her anchor; for the wind was strong, 
and the bottom smooth and of sand. Under thèse circuinstan- 
ces, to approach her, and engage in the necessary préparations 
for taking her in tow, involved in itself the most serious danger. 
The Sagamore was not built for towing and salvage service. She 
was meant for rapid océan navigation in ail weathers. She had, 
practically, no free board, and neither wind nor wave could seri- 
ously affect her navigation. She had little capacity for maneuver- 
ing at sea; nothing but rudder and propeller; her engineer in 
the hold receiving directions, through a tube, from the officer in 
the pilot house. 

The value of salvage service is estimated by the circumstances 
of the salved and salving ship, by the conditions of wind and sea 
prevailing at the time it is entered upon, and by the casualties 
which expérience teaches practical seamen are liable to happen, 
in the ordinary course of events, while the service continues. 

In the case of The Strathgarry [1895] Prob. 264, which was a case 
in which a sum was agreed upon between salvor and salved before 
the service was undertaken, the high court of admiralty, Bruce, J., 
said: 

"In forming an opinion of the fairness or unfairness of the agreement, I 
think the court must regard the position of the parties at the time the agree- 
ment was entered upon. The agreement cannot become falr or unfair by rea- 
son of circumstances which happened afterwards. * * * In services of this 
character a very considérable part of the danger and difflculty arises at the 
commencement of the service. Hawsers are not made fast between large ves- 
sels in the South Atlantic, even in fine weather, without risk; and the mère 
maneuvering of the Hawkhurst [the salving ship], and the commencing to 
get a strain upon the towing hawser, was a service certainly attended with 
some danger. The Strathgarry [the ship towedj is a steamship of 5,000 tons 
gross, and the towage of such a vessel was a service necessarily involving risk. 
* * * Such a service must hâve put a considérable strain upon the engines 
of the Hawkhurst, especially having regard to the violent sheering of the 
Strathgarry. • * * In considering the fairness or unfairaess of the agree- 
nient, I cannot, I think, as regards the Hawkhurst, any more than as regards 
the Strathgarry, take into considération the events that happened after the 
agreement was made. But the events which actually did happen are only 
illustrations of the risks incidental to such service as the Hawkhurst ren- 
dered." 
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That there was an agreement upon the amount to be paid for 
salvage service in the case of The Strathgarry does not affect the 
principles to be observed in salvage cases, where the contract, as 
regards the compensation to be paid and received, is implied, and 
not agreed upon. 

As before said, the value of the service is to be estiniated by 
the conditions of wind and sea prevailing at the time it is entered 
upon, the circumstances of the salved and salving vessels at that 
time, and the casualties which expérience teaches practical sea- 
men are liable to happen in the course of events while the service 
continues. In the case at bar, the answer admits that this was "a 
meritorious salvage service." The logs of the two ships, extracts 
from which are given in the statement of facts prefixed to this 
opinion, show that the Sagamore encountered very serious risks 
in going to the relief of the Great Northern, and in preparing to 
take her in tow. She herself, as well as the Great Northern, was 
afterwards liable to ail the usual risks attending the towage, on 
the North Atlantic seaboard, of a great steamer, of more than 3,000 
tons gross, and with 15 feet of free board exposed to the wind. 
The Great Northern's motive power was entirely disabled; her 
propeller useless, and bearing up against her rudder; she was 
without yards or square sails; and she had only a fore and aft 
rigging, which was not sufficient to give her steerage way. 
She was in ballast, and liable to plunge and to sheer ad libitum. 
She did sheer much during the towing, and brought injurious 
straining upon the engines of the Sagamore. The latter ship was 
in constant danger of her propeller fouling with the towing haw- 
ser. This vessel had $237,000 of values at risk, and brought the 
Great Northern, worth f 100,000, safely into port. Fortunately for 
both ships, the weather and sea proved favorable after the towage 
was commenced. This last fact seems to be relied upon by the re- 
spondents as a reason for diminishing the amount which might 
otherwise be awarded to the salvors. Sufficient has been said to 
show that this principle does not hold good in admiralty. The 
good fortune of better weather and a quieter sea, which occurred 
during the course of the towing service, inured alike to both ships, 
and does not entitle the salved ship to claim the benefit of it, to 
the injury of the salving vessel. I think the award in this case 
should be libéral; and I will sign a decree for f 10,000 and ail 
the costs of this suit. 

As to the considérations which usually enter into salvage serv- 
ice, see The Mary E. Dana, 5 Hughes, 362, 17 Ped. 353; The Marie 
Anne, 5 Hughes, 462, 48 Fed. 742; The Sandringham, 5 Hughes, 
316, 10 Fed. 556. See, also, The Taylor Dickson, 33 Fed. 886; The 
Akaba, 4 C. C. A. 281, 54 Fed. 197; The Phœnix, 10 0. C. A. 506, 
62 Fed. 487; and The Florence, 65 Fed. 248, for the opinion of this 
court. 

Decree (March 31, 1896). 

This cause came on this day to be heard upon the pleadings and proofs, and 
was argued by counsel; on considération whereof the court, for reasons stated 
in writing and flled herewith, doth order and decree: 

1. That the libelants, the Belgian American Maritime Company of Antwerp, 
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Belglum, owners, and Théodore Voss, master, of the steamship Sagamore, on 
behalf of themselves and the crew of the sald steamship, do recover of the 
Bteamship Great Northern, for the services mentioned in the libel, the sum of 
$10,000, with interest thereon from the lst day of November, 1895, till paid, 
and ail costs expended by them to be taxed by the clerk of this court 

2. And it appearlng to the court from the record that the steamship Great 
Northern was discharged from arrest In this cause by giving bond with C. J. 
Smith, J. G. Womble, and 0. W. Grandy, as stipulators, the court doth further 
order and decree that the said Belgian American Maritime Company, of Ant- 
werp, Belglum, and Théodore Voss, on behalf of themselves and crew of the 
said steamship Sagamore, do reco.ver of the said G. J. Smith, J. G. Womble, 
and O. W. Grandy the said sum of $10,000, with Interest from the lst day of 
November, 1895, till paid, and costs, to be taxed as hereinbefore provided, and 
may hâve their writ of exécution to enforce the payment of the same against 
the said stipulators or either of them. 

3. And the court proceeding to apportion the sum hereinbefore decreed, doth 
further order and decree that out of the amount awarded the sum of $3,000 
shall be allowed the master and crew of the sald steamship Sagamore, of which 
the sum of $750 shall be paid to Théodore Voss, the master of the said steam- 
ship, and $2,250, the balance thereof, shall be paid to the remaining offlcers 
and crew of the said steamship in proportion to the wages received by the 
sald offlcers and crew, respectively, at the time of the services mentioned in 
the said libel, and that the amounts awarded to the said master and crew shall 
be net amounts, free of co'unsel fées, and that the balance of the said award 
shall be paid to the said Belgjan American Maritime Company of Antwerp, 
Belglum, the owner of the steamship Sagamore, or thelr proctors of record. 

But no exécution shall issue on this decree until after the expiration of 20 
days from this date. 
Norfolk, 31st March, 1896. 



THE MASCOTTB. 
DEVENNY et al. v. THE MASCOTTB. 
(District Court, D. New Jersey. June 18, 1895.) 

1. Compromise — Partial Settlement — Evidence. 

The charterers of a tug, after paying the flrst month's hlre, refused to 
pay further, because of numerous breakdowns, causing delay and damage 
in their business. They also sent a mémorandum of such claims, with 
bills for repairs, to the owners. This led to an interview resulting in a 
settlement, whereby the charterers paid a considérable sum to the own- 
ers, while the latter agreed to allow and pay a large bill for repairs, and 
perhaps some claims for delays; and thereupon a new contract of hiring 
was made, materially modifying the original one. Held, that it was ex- 
tremely improbable that any claims accruing prior to the settlement were 
not included in it, and that on the évidence the settlement must be con- 
sidered as in f ull to date, so as to bar ail prior claims of the charterers. 

2. Breach of Charter Party — Exemplary Damages. 

The forcible rétention of possession of a tug by her charterers after 
breach of their contract is not a ground for exemplary damages, where 
they act under légal advice; and the damages for the détention must be 
measured by the charter rate. 

This was a libel by John J, Devenny and others against the steara 
tug Mascotte to enforce certain claims for damages, and for repaira. 
A cross libel was flled by the owner of the tug, setting up claims for 
various items alleged to be due from the charterers. 

Flanders & Pugh, for libelants. 
Henry M. Snyder, Jr., for respondent. 

GREEN, District Judge. About June 1, 1890, the libelants char- 
tered the tug Mascotte, then lying at Perth Amboy, N. J., for a terni 
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of six months, with the privilège of renewal at the rate of $10 per day. 
The contract of hiring was made with one S. B. Greason, who was a 
duly-accredited agent of the owner, Dr. John C. L'Engle. Dr. L'Engle 
was a résident of Florida. It seems from the testimony that, while 
the libelants made a personal examination of the tug before charter- 
ing, they were assured. by Mr. Greason that she was practically a new 
boat in every part, was in good order, and was ûtted for a tug. The 
charter party describes the tug as "tight, staunch, strong, and every 
way fitted for the service" to which she was destined. Hardly had 
the libelants taken possession of the tug before defects became mani- 
fest, or she was subject to a séries of accidents which seem to be un- 
usual, and which succeeded each other with considérable regularity. 
Thèse necessitated repairs, caused delays, and interfered apparently 
with the ûnancial success of the opération of the tug. In fact, the 
libelants allège that they hâve suffered heavy pecuniary loss, and it 
is to recoup themselves for such loss that this libel bas been filed. 
In the view which I take of this case it is not necessary to discuss 
the character or légal effect of the instrument executed by the libel- 
ants and Mr. Greason as agent for the owner, — the so-called "charter 
party," — nor whether the descriptive statements of the tug, therein 
c ontained, are warranties. The parties hâve construed the contract 
■for themselves, and I shall not dissent from their construction. It 
appears in évidence that after making the flrst payment for the use 
of the tug, and covering the first month of the hiring, the libelants 
refused or declined to pay any more to the owner, alleging that they 
had an offset in the nature of repair bills and clâims for enforced 
delays. Demand for accrued hire being made upon the libelants, 
they responded by letter, in which they say, as an excuse for their 
failure to pay, as follows: "We hâve been at considérable loss in the 
time of our barges and wages, etc., of the crew of the Mascotte." 
And they inclosed a mémorandum of their alleged claims for delay 
and bills for repairs. This letter and claim seem to hâve been the 
means of bringing about an interview between the parties in Phila- 
delphia, and ânally, on or about the lst of October, 1890, a settlement 
was reached. It was insisted upon the argument on behalf of the 
libelants that this settlement was only a partial one. But I think the 
weight of testimony sustains the contention of the respondent that 
it was a full settlement of ail demanda up to the date when it was 
made. It can hardly be coneeived that the libelants, if they had 
other claims pending against the Mascotte, should hâve willingly 
paid moneys to her owner. And yet it is not denied that they did 
pay to Dr. L'Engle, as a settlement of his claim, the sum of $342.22, 
while the owner agreed to allow and pay a large bill incurred for re- 
pairs, and perhaps some claims for delays. That ail the claims 
which the libelants could hâve under the first hiring were then settled 
seems to be still further proved by the fact that a practically new 
arrangement for the use of the Mascotte was then made between the 
parties. In two respects the original agreement was changea, — the 
crew were no longer to be paid by.the libelants, as was originally pro- 
vided, but by the owner, and the term was liable to be ended by notice 
from the owner. It does not seem probable that such material 
changes in the original contract should hâve been assented to by the 
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libelants if they had claims for damages yet unsettled arising under 
it I am constrained to flnd that the settlement ôf October 1, 1890, 
was in full to that date, and is a bar to any claim which predates 
that time. I cannot flnd any proof that after that date any claim for 
damages or repairs accrued to the libelants. It is true that one of 
the libelants testifies that of the 43 days which it is claimed the tug 
was uniisable because of its nnseaworthy condition at least 23 were 
after the settlement, but no dates or causes of delay are given. If 
that statement is correct, it is évident that the tug must hâve been 
out of service nearly the whole of October. But the remaining testi- 
mony does not justify such inference. On this point of the case I 
shall refer it back to a commissioner, if libelants so désire, for more 
direct and positive testimony. The remaining claim is for loss of 
anticipated profits on what is called the "Wilmington" contract. It 
is extremely doubtful if the circumstances of this case warrant the 
finding of consequential damages. At any rate, the évidence now 
before the court does not justify any such award. It Is extremely 
unsatisfying, vague, and indeûnite, and does not, as it appears, sup- 
port the contention of the libelants. 

The respondent has filed a cross libel, claiming various items, 
amounting to $1,368.17, as due from the firm of Devenny & Co. It 
is only necessary to refer to one of thèse, — a charge of $25 per day 
for the tug from November lOth to December 17th, amounting to $950. 
It appears that in accordance with the provisions of the amended con- 
tract of hiring, on the 9th day of November, Dr. L'Engle's agent 
served a notice upon the libelants, terminating the term for failure 
to comply with the conditions of the charter. That the libelants 
were in default in payment of hire of the Mascotte is not disputed. 
Such default gave the owner of the tug the right to cancel the con- 
tract of hiring. The due service of the notice is not disputed. In 
breach of their contract, Devenny & Co. by force kept possession of 
the tug until December 17th. But this they did under légal advice. 
This is no case for exemplary damages. I think that the claim of 
$25 per day for the tug is not justified, but that the damages sus- 
tained by the owner through this illégal détention will be properly 
measured by the charter rate of $10 per day, and for such sum it is 
allowed. The other items of the claim, I believe, are not disputed. 
Of course, the charge of $67.62 for légal expenses is disallowed. 



ABBOTT v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 3, 1806.) 

No. 254. 

Error to the Circuit Court of the United States for the Western District of 
Washington. 

This was an action by Twyman O. Abbott against the United States to re- 
cover damages for breach of a contract to lease certain rooms for a post 
office. There was a judgment for plaintiff. 66 Fed. 447. Défendant brings 
error. 

W. H. Brinker, U. S. Atty. 

W. C. Sharpstein, for défendant in enxfr. 

Before McKENNA and ROSS, Circuit Judges, and HAWLEY, District 
Judge. 
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HAWLEY, District Judge. The facts of this case and tlie principles of Iaw 
applicable thereto were clearly and correctly stated by the circuit judge (see 
Abbott v. U. S., 66 Fed. 447), and are not of sucb a character as to call for any 
further discussion. The'judgnient of the circuit court is affimied. 



BEKGNEE et al. v. HORN. 

(Circuit Court of Appeals, Fourth Circuit. February 4, 1896.) 

No. 141. 

Appeal from tbe Circuit Court of the United States for the District of Mary- 
land. 

This was a bill by William C. Horn, président of Koch, Sons & Co., an un- 
incorporated joint stock company, against Frederick Bergner and others, for 
infringement of a patent. There was a decree for an injunction and an ac- 
counting (68 Fed. 428), from which défendants appealed. 

H. T. Fenton and Edgar H. Gans, for appellants. 

Alan D. Kenyon and William Houston Kenyon, for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY, District 
Judge. 

PER CURIAM. We see no error in the conclusion reached by the circuit 
court. The decree of that court is affirmed, with costs. 



EELLS v. COOK. 

(Circuit Court of Appeals, Ninth Circuit. October 10, 1894.) 

No. 142. 

Appeal from the Circuit Court of the United States for the District of Wash- 
ington. 
William H. Brinker, U. S. Atty. 
F. Campbell, for appellee. 
Reversed, on authority of Eells v. Ross, 12 C. C. A. 205, 64 Fed. 417. 



FOLSOM v. TOWNSHIP OF NINETY-SIX. 
(Circuit Court of Appeals, Fourth Circuit. February 10, 1896.) 

No. 69. 

Error to the Circuit Court of the United States for the District of South Caro- 
lina. 

Shields & Shields, H. J. Hansworth, and J. W. Parker, for plaintiff In error. 

Chas. Inglesby, Eugène B. Gary, and W. C. Miller, for défendant in error. 

No opinion. Reversed and remanded, pursuant to the mandate of the United 
States suprême court. See 16 Sup. Ct. 174. 



HAMMOND v. STOCKTON COMBINED HARVESTER & AGRICUL- 

TURAL WORKS. 

(Circuit Court of Appeals, Ninth Circuit. February 14, 1896.) 

No. 231. 

In Error to the Circuit Court of the United States for the Northern District 
of California. 

This was a pétition for a rehearing. See, for former opinion, 17 C. C. A. 356, 
70 Fed. 716. 
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PER CURIAM. The pétition for rehearing 1s denied. The motion to certify 
questions of law to the suprême court, having been flled after the décision of 
the case, and pending the motion for a rehearing, will not be entertained; 
and, the pétition for a rehearing having been denied, the motion to certify is 
directed to be stricken from the iiles. 



LOO WAY v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit February 3, 1896.) 

No. 248. 

In Error to the District Court of the United States for the Southern District 
of California. 

This was a proceeding by arrest to détermine the right of Loo Way, a 
Chinaman, to retnain in the United States. The circuit court commissioner 
found the facts as chargea, and ordered his removal. This order was affirmed 
by the district court. 68 Fed. 475. Défendant brings error. 

Haines & Ward, for plaintif! in error. 
Henry S. Foote, for the United States. 

Before McKENNA and GILBERT, Circuit Judges, and HAWLEY, District 
Judge. 

PER CURIAM. The facts of the case are fully stated by the learned judge 
who tried the case in the district court, and, for the reasons and authorities 
(to the latter it is only necessary to add Lai Moy v. U. S., 14 C. C. A. 283, 66 
Fed. 955, and Lew Jim v. U. S., 14 C. C. A. 281, 66 Fed. 953, decided by this 
court) expressed and cited by him, the judgment is affirmed. 



MUIRHEID v. CONSOLIDATED ICE-MACH. CO. 

(Circuit Court of Appeals, Third Circuit. March 3, 1896.) 

No. 22. 

In Error to the Circuit Court of the United States for the District of New 
Jersey. 
Sur motion to docket and dismiss writ of error. 
Frank S. Katzénbach, Jr., for défendant in error. 
Dismissed, pursuant to the sixteenth rule. 



WHEATON v. NORTON et al. 

(Circuit Court of Appeals, Ninth Circuit. February 14, 1896.) 

No. 141. 

Appeal from the Circuit Court of the United States for the Northern District 
of California. 

This was a pétition for a rehearing. See, for former opinion, 17 C. 0. A. 447, 
70 Fed. 833. 

PER CURIAM. The pétition for rehearing is denied. The motion to certify 
questions of law to the suprême court, having been flled after the décision of 
the case, and pending the motion for a rehearing, will not be entertained; 
and, the pétition for a rehearing having been denied, the motion to certify is 
directed to be stricken from the files. 
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BARR T. MATOR, ETC., OF CITY OF NEW BRUNSWICK et aL 
(Circuit Court of Appeals, Third Circuit. March 9, 1896.) 

ClECUIT COUKTS OF APPEAL— JURISDICTION. 

The circuit courts of appeal hâve no Jurisdiction, under sections 5 and 
6 of tbe act of March 3, 1891, of an appeal in which the only question in- 
volved is whether the proposed acts of the mayor and council of a city 
would deprive the appellant of his property without due process of law, in 
violation of the fourteenth amendment to the constitution of the United 
States. McLish v. Roff, 12 Sup. Ct. 118, 141 U. S. 661; Lau Ow Bew v. 
U. S., 12 Sup. Ct 517, 144 U. S. 47, followed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

This was a suit in equity by Henry J. Barr to enjoin the city of New 
Brunswick and the Pennsylvania Railroad Company from taking com- 
plainant's property under the power of eminent domain. The circuit 
court denied the injunction and dismissed the bill. 67 Fed. 402. 
From this decree complainant appealed, and défendants hâve now 
moved to dismiss the appeal for want of jurisdiction. 

Charles E. Grummere, for appellees. 

Before ACHESON, Circuit Judge, and WALES, District Judge. 

ACHESON, Circuit Judge. The only question in this appeal is 
whether the proposed acts of the appellees, the défendants below, 
under an ordinance of the city of New Brunswick, N. J., would be 
contrary to and in violation of the fourteenth amendment to the con- 
stitution of the United States, in that the same would deprive the 
appellant of his property without due process of law. Clearly, the 
case is one which "involves the construction or application of the 
constitution of the United States," or in which "the law of a state is 
claimed to be in contravention of the constitution of the United 
States"; and therefore, under sections 5 and 6 of the act "To estab- 
lish circuit courts of appeal," etc., approved March 3, 1891, this court 
has no jurisdiction to review the décision of the court below upon that 
question. McLish v. Roff, 141 U. S. 661, 12 Sup. Ct. 118; Lau Ow 
Bew v. U. S., 144 U. S. 47, 56, 12 Sup. Ct. 517. 

The motion to dismiss the appeal for want of jurisdiction must be 
allowed. Appeal dismissed. 



DAVENPORT et aL v. CLOVERPORT et aL 

(District Court, D. Kentucky. February S, 1896.) 

District Courts — Jurisdiction— Deprivation of Constitutional Riqhts 
— Rev. St. S 563. 

A state statute which Consolidated two school districts, and establisbed 
a board of trustées of a high school therein, provided that the trustées 
might levy a tax upon the white persons in such district; that they should 
hâve control of ail the school funds of the district; and that ail white per- 
sons of school âge within the district should hâve equal rights of admis- 
sion to the schools, fiée of charge, and the beneflt of instruction therein. 
v.72i\no.6 — 44 
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It was also provided that no part of the fund ralsté by such tax should 
be used to provide sehool facillties for coloreà children. The property of 
colored résidents of the district was not subject te the tax. Certain colored 
children, résident in the district, flled a bil) by their next frïends, in the 
United States district court, alleging that the tax had been levied for sev- 
eral years, and that they and other colored children had been excluded 
from the beneflt thereof, and from the schools erected in the district, and 
praying for a decree adjudging the act unconstitutional, and for an in- 
junction restraining the board of trustées from disbursing the sehool mon- 
eys otherwise than equally for the beneflt of ail the children of sehool 
âge, irrespective of color, and requiring them to levy a tax for sehool pur- 
poses on ail persons in the district. Held, that the United States dis- 
trict court had jurisdiction, by Tirtue of Rev. St. § 563, subd. 12, to en- 
tertain the suit, and to détermine whether the complainants were denied 
the equal protection of the laws. 

2. CoNSTITUTIONAL L.AW — FOURTEEKTH AMENDMENT — EQUAL PROTECTION OV 
THE LATVS. 

Held, further, that the act levying taxes upon the property of white per- 
sons alone, and applying the proceeds of such tax for the beneflt of white 
children alone, denied to the colored children the equal protection of the 
laws, and was in contravention of the fourteenth amendment to the con- 
stitution of the United States, and void. 
8. Equity Practice— Mandatory Injonction — Unconstitutional Statute. 

Held, further, that, as the whole purpose of the act was to raise money 
by taxes, for the beneflt of white children alone, and as there was no 
constitutional authority for the levy of the tax at ail, the relief sought by 
way of mandatory injunction to enforce a disposition of the tax, différent 
from that provided by the statute, could not be granted, and a demurrer 
to the bill must be sustalned. Claybrook v. City of Owensboro, 16 Fed. 
301, 23 Fed. 634, distinguished. 

In Equity. Bill by W. B. Davenport, Anderson De Haven, Wes- 
ley Valentine, Bessie Davenport, Ella De Haven, and Amelia Val- 
entine (ïhe latter tliree, being infants, under 20 years of âge, sue 
by the former, as their next friends) against the board of trustées 
of the Cloverport High Sehool, a corporation created by the laws 
of the commonwealth of Kentucky, and A. B. Skillman, the treas- 
urer of said board. Heard on demurrer to the bill. Dismissed. 

George W. Jolly, for complainants. 

David R. Murray and D. W. Fairleigh, for défendants. 

BARR, District Judge. This suit was brought by the complain- 
ants, who are of African descent, and citizens of the United States, 
and who bring the suit by their next friends, they themselves be- 
ing colored children of sehool âge, under the laws of the state of 
Kentucky. The bill sets out that by an act of the législature adopted 
February 23, 1876, there was a consolidation of two sehool dis- 
tricts, which embrace the town of Cloverport, and created the board 
of trustées of the Cloverport High Sehool, to be elected by the white 
qualified voters of said district; and that there was authorized, 
upon the request of said trustées, a levy upon the property, real 
and personal, of the white persons in said sehool district, not ex- 
ceeding 50 cents on each f 100 value of property, and a tax per capita, 
not exceeding |2 on each white maie 21 years of âge. The said 
tax was not to be levied unless, at an élection held for that purpose, 
a majority of the white voters authorized the levy of said tax. By 
this law, the property of the colored people and the poil tax of col- 
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ored voters were not subject to taxation for said purpose. Said 
board was also authorized to receive from the school commissioner 
of Bréckenridge county the proportion of the school fund due said 
district. It is alleged in the bill that, under said law, a board of 
trustées had been elected, and that the défendant Skillman is the 
treasurer of said board, and that for a séries of years, including 
1893 and 1894, a tax has been levied and collected upon the prop- 
erty, and a poil tax, of the white persons in said school district. 
By the tenth section of the law of 1876, it is provided "that the 
control and management of the public schools of Cloverport, and 
the property and funds belonging thereto, and which may accrue 
in any way to them, or for their establishment, maintenance and 
management under this act, or otherwise, shall be vested in said 
board of trustées and their successors in office"; and, by the 
eleventh section, "ail white persons of both sexes between 6 and 20 
years of âge, living within the district constituted by this act, 
shall hâve equal rights of admission to this school, free from ail 
charge of admission, or tuition, whatever, and the benefit of instruc- 
tion in any branch or department whatever without charge"; and 
it is expressly declared that only white children shall be admitted 
or taught in said school. It is provided that the spécial tax au- 
thorized by said act shall be levied for the sole purpose of pro- 
viding suitable buildings, furniture, teachers, and other costs and 
expenses of maintaining said school, as well as the expenses of 
having said taxes collected and disbursed, and paying the legiti- 
mate expenses of the board and its employés, but that no part of 
said fund is to be appropriated to provide buildings, furniture, 
teachers, etc., for colored children of the school âge in said dis- 
trict. 

The bill sets out that a considérable amount of taxes has been 
collected by said board, and received by said Skillman, treasurer, 
from taxes levied under said act, in the years 1893 and 1894, and 
that said complainants and ail other colored children hâve been 
excluded from the benefit of any tax thus collected. It is also 
alleged in the bill that there is received annually, from said taxes, 
under the enactment of 1876, a sum exceeding $4,000; and that it 
should be divided and apportioned equally among and for the bene- 
fit of ail the children residing in said district and said Cloverport 
who are of school âge, — that is, between 6 and 20 years of âge; 
and that there are in said district 672 children, white and colored, 
of school âge; and that there should be apportioned and set apart 
for the benefit of each colored child the same as white, to wit, 
V 8 ™ part of said fund received by said trustées and treasurer. It 
is also alleged in said bill that a commodious school, costing some 
$10,000, has been erected for the white children of school âge, and 
that no provision whatever has been made, by building or other- 
wise, for the accommodation of the children of African descent. 
The prayer of the bill is that the said act of February 23, 1876, 
and the gênerai act of July 6, 1893, be declared unconstitutional 
and void in so far as they attempt to make any discrimination be- 
tween the white people and people of the African race residing in 
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said city and district, or the property belonging to said people, and 
the levyihg of taxes on said property, or the collection or disburse- 
ment of the same for school purposes, or in the disbursement of 
any fund received or held by the défendants from any source what- 
ever, "and that the said défendants be restrained by an order of 
this honorable court, and perpetually enjoined, from failing or re- 
fusing to disburse ail moneys now in the custody or control of the 
défendants, and ail moneys that may be received by them here- 
after for the conducting or carrying on schools exclusively for white 
children, and from disbursing said funds now in their custody, and 
which may be hereafter received, otherwise than equally among 
ail children residing in said district and city, between the âges of 
6 and 20 years, irrespective of race or color of said children." And 
they further pray that the défendants be further restrained and 
enjoined from failing or refusing to forthwith levy and collect, 
under and pursuant to the provisions of said act and the gênerai 
laws of the commonwealth of Kentucky, a tax upon ail property, 
real and personal, situate in said district, etc., and a capitation 
tax on ail persons residing in said district, and forthwith purchase 
a suitable lot, and cause the érection thereon of a good and sub- 
stantial school building for the accommodation of ail the children 
of the African race aforesaid. 

This bill has been demurred to by the défendants, "because the 
matters and things in the bill alleged are not sufflcient to consti- 
tute a cause of action against them, or either of them, nor can the 
court, upon the matters and things in the bill alleged, grant the 
relief prayed for, nor any othér relief." It will be seen the pur- 
pose of the bill seeks a mandatory injunction, not to enforce the 
law of February, 1876, but to déclare it unconstitutional, and, in 
effect, applying its provisions to colored children as well as to white 
children. 

The first inquiry under the demurrer is whether or not the court 
has jurisdiction of the subject-matter therein alleged. By the 
twelfth subdivision of section 563 of the Revised Statutes it is pro- 
vided by congress that the district court shall hâve jurisdiction 
"of ail suits at law or in equity" authorized by law to be brought 
"by any person to redress the deprivation, under color of any law, 
ordinan ce, régulation, custom or usage of any state, of any right, 
privilège or immunity secured by the constitution of the United 
States, or of any right secured by any law of the United States to 
persons within the jurisdiction thereof." And by section 716 the 
circuit and district courts are given power to issue ail writs not 
specifically provided for by statute "which may be necessary for the 
exercise of their respective jurisdictions, and agreeable to the 
usages and principles of law." And by section 1977 it is provided 
"tbat ail persons within the jurisdiction of the United States shall 
hâve the same right in every state and territory to make and enforce 
contracts, to sue, be parties, give évidence, and to the f ull and equal 
benefit of ail laws and proceedings for the security of persons and 
property as is enjoyed by white citizens; and shall be subject to 
like punishments, pains, penalties, taxes, licenses, and exactions 
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of every kind, and to no other." And by section 1979 it is provided 
that every person "who under color of any statute, ordinance, rég- 
ulation, custom, or usage of any state or territory, subjects or 
causes to be subjected any citizen of the United States, or other 
person within the jurisdiction thereof, to the deprivation of any 
rights, privilèges or immunities secured by the constitution and 
laws, shall be liable to the party injured in an action at law or 
suit in equity, or other proper proceeding for redress." The first 
section of the fourteenth amendment to the constitution of the United 
States déclares that "ail persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of the 
United States, and of the state wherein they réside. No state shall 
make or enforce any law which shall abridge the privilèges or im- 
munities of the citizens of the United States; nor shall any state 
deprive any person of life, liberty or property without due process 
of law; nor deny to any person within its jurisdiction the equal 
protection of the laws." Thèse provisions would seem to give the 
court jurisdiction to détermine whether the complainants are denied 
equal protection of the laws, and whether or not they hâve been 
unconstitutionally discriminated against in the matter of the taxes 
which hâve been levied under the act of 1876 against the property 
of the white persons alone, and which hâve been distributed to 
the white children of the school âge, to the exclusion of the colored 
children of said district. 

We think there can be no doubt that a tax levied for school pur- 
poses, whether to provide and maintain common schools, or for 
what are designated as graded schools, is a public purpose, and 
the levy of such taxes can only be sustained as an exercise of gov- 
' emmental power. Indeed, the présent constitution of Kentucky 
has declared that "taxes shall be levied and collected for public 
purposes only. They shall be uniform upon ail property subject 
to taxation within the territorial limits of the authority levying the 
tax." Section 171. 

This court has heretofore had occasion to consider whether a tax 
levied upon the property of white persons for school purposes, and 
a similar tax levied upon the property of colored persons for the 
same purpose, could be separated, and the taxes collected from the 
property belonging to white persons applied exclusively for the 
beneflt of white children of school âge, and the taxes collected from 
the property of colored persons applied for the beneflt of colored 
children of school âge in the same district; and the court decided, 
after careful considération (Judge Baxter concurring), that such a 
division and distribution of taxes thus levied and collected would 
be a discrimination which is prohibited by the fourteenth amend- 
ment to the fédéral constitution. In that case (Claybrook v. Oity 
of Owensboro), in considering the fourteenth amendment to the 
fédéral constitution, the court said: 

"Waiving ail considérations of the question as to the rights of the com- 
plainants as citizens of the United States, we proceed to inquire whether the 
act of 1871 and its amendments deny to complainants the equal protection of 
the laws within the meaning of this section. It may be argued that equal 
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protection of the law does not mean the equal beneflt of the lawa; that pro- 
tection In thls section does not mean beneflt; and that the ineçtuality hère 
is only in the beneflts arising from the laws. Perhaps, the best way to 
test the' soundness of this distinction as applied to the laws of the state 
would be to imagine the distinction a good one, and see where it would lead. 
Thus, if protection only means equal taxation, and not eaual beneflts of the 
taxes when levied and collêcted for governmental purposes, the state may 
apply such taxes not only according to color, but also according to the nativ- 
ity of the citizens. Thus, taxes levied and collêcted for police purposes, for 
the administration of justice, or the enforcement of the criminal laws, or, 
indeed, for any other governmental purpose, may be distributed by the color 
Une, or, as between white people, according to their place of birth, or in pro- 
portion as taxes may be paid by each class. If the taxes can be distributed 
according to the color line or race classification, no reason is perceived why 
the division may not be made according to the amount paid by each tax- 
payer, and thus limit the beneflts and distribute the protection of the laws 
by a classification based upon the wealth of the taxpayers. Such a dis- 
tribution of taxes would entirely ignore the spirit of our republican institu- 
tions, and would not be the equal protection of the laws, as understood by 
any of the states of this Union at the time of the adoption of this amend- 
ment. The equal protection of the laws is not possible if taxes levied and 
collêcted for governmental purposes are divided on any such basis. The 
equal protection of the laws guarantied by this amendaient must and can 
only mean that the laws of the state must be equal in their beneflts, as well 
as in their burdens, and that less would not be the equal protection of the 
laws. This does not mean absolute equallty in distributing the beneflts of 
taxation. That is lmpracticable. But it does mean the distribution of the 
beneflts upon some fair and equal classification or basis." 

See Claybrook v. City of Owensboro, 16 Fed. 301, and also an- 
other opinion in same case, 23 Fed. 634; U. S. v. Buntin, 10 Fed. 
730; San Mateo Co. v. Southern Pac. E. Co., 13 Fed. 722; Virginia v. 
Rives, 100 U. S. 313; Ward v. Flood, 48 Cal. 51. 

In the case under considération, no tax was either authorized or 
levied under the act of 1876 on the property of colored people, but 
this fact makes no différence in the principle which was decided 
in the case of Claybrook v. City of Owensboro, supra. 

It may be questionable whether this act of February, 1876, is 
not also a violation of the présent constitution of Kentucky, which, 
under the head of "Education" (section 183), déclares that "the 
gênerai assembly shall, by appropriate législation, provide for an 
efficient system of couimon schools throughout the state," and, 
by section 187, déclares: "In distributing the school fund no dis- 
tinction shall be made on account of race or color, and separate 
schools for white and colored children shall be maintained." But 
this is a question upon which we do not feel called upon to indi- 
cate an opinion, as this court can only take jurisdiction of the case 
if the act of 1876 is in violation of the fédéral constitution. 

Assuming, then, that the act of 1876 is unconstitutional, the in- 
quiry arises,can this court grant any of the relief prayed,to the com- 
plainants? The difficulty in granting the relief sought is not that 
the act is constitutional, but that it is unconstitutional, and thus 
the taxes which hâve been levied and collêcted under it, and are 
now in the hands of the treasurer of the board, Mr. Skillman, can- 
not be controlled or directed by an order of this court. The whole 
purpose of this act seems to be to raise money by taxes upon the 
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property of white people alone, for the beneflt of white children 
of school âge exclusively; hence, if this court, as suggested by coun- 
sel, should strike out the word "white" where it occurs in this act, 
it would change the entire meaning of the act, and destroy its sole 
purpose. ïhis would be, it seems to us, a usurpation of législative 
authority of the state of Kentucky. 

If we are correct in the opinion that thèse taxes hâve been col- 
lected without authority of law, then they belong to the taxpayers 
from whom they hâve been collected, and cannot be controlled or 
disposed of by this court. It is true there are many cases in which 
courts hâve declared parts of a law unconstitutional, and other 
parts constitutional ; but this is only when the act can be distinctly 
separated, and when the parts of the act which are unconstitu- 
tional hâve been eliminated, will still leave an effective enactment, 
and one which the court can fairly présume would hâve been passed 
by the législature original ly. 
It is said in Anderson v. Railroad Co., 62 Fed. 49 : 
"Where the provisions of an act are distinct and separate, and the court 
can détermine by construction the constitutional parts of the act from the 
parts which are unconstitutional, and can présume the législature would 
hâve enacted the constitutional part of the act without the unconstitutional 
part, it may déclare a part of the act unconstitutional, and the other part en- 
forceable." Baldwin v. Franks, 120 U. S. 678, 7 Sup. Ct. 656, 763. 

It is true, in the case of Claybrook v. City of Owensboro there 
was a proportion of the taxes which had been levied enjoined from 
being applied for school purposes for white children, but there the 
fax which had been levied, although by separate acts, was an 
equal tax upon the property of botb. white and colored people, and 
the unconstitutionality of the act consisted in the unequal distri- 
bution of the tax levied and collected, in that the division was at- 
tempted by the law upon the color Une. But hère there is no con- 
stitutional authority for the levy of the tax at ail ; hence the court 
cannot grant to the complainants the relief prayed for. And, for 
the reasons stated, the demurrer must be sustained; and it is so 
ordered, and bill dismissed. 



OXLEY STAVE CO. V. COOPERS' INTERNATIONAL UNION OF NORTH 

AMERICA et al. 

(Circuit Court, D. Kansas. Marcb 9, 1896.) 
No. 7,284. 

1. JunrsDicTtoN of Fédéral Courts— Enjoining Boycott. 

In a suit by a Missouri corporation to enjoin certain trades unions or 
assemblies, and tbeir members, from instituting a boycott, the fédéral 
court has no jurisdiction of individual défendants who are citizens of 
Missouri, nor can the association be sued as a body, or members thereof 
enjoined who are not parties to the record. 

2. Conspiracy — Unlawfulness of Botcott. 

A "boycott" by the members of trades unions or assemblies (which term, 
in law, implies a combination to inaugurate and maintaln a gênerai pro- 
scription of articles manufactured by the party against whom it is directed) 
is unlawful, and may be enjoined by a court, of equity. 
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This was a bill in equity by the Oxley Stave Company against 
the Coopéra' International Union of North America, Lodge No. 18, 
of Kansas City, Kan., the Trades Assembly of Kansas City, Kan., 
and varions individuals named, who are offlcers and members of 
such organizations, and also "ail other persons who may be mem- 
bers of either of said organizations, their agents, attorneys, etc., 
to enjoin them from inaugurating and maintaining a boycott 
against the use of packages, casks, barrels, etc., made by complain- 
ant by means of certain machines constituting part of its plant. 

Overmeyer & Mulvane, for complainant. 

Getty & Hutchings, and Rossington, Smith & Dallas, for de- 
fendants. 

POSTER, District Judge. The complainant is a corporation or- 
ganized under the laws of Missouri, and engaged in the cooperage 
business at Kansas City, Kan., making barrels, tierces, casks, etc., 
for packing méat, lard, flour, and other products. The défendants 
are alleged to be citizens of Kansas. The Coopers' International 
Union of North America, No. 18, and the Trades Assembly of Kan- 
sas City, are voluntary associations, not incorporated. The other 
défendants are offlcers and members of said associations. The 
complainant asks for an injunction against said défendants, re- 
straining and enjoining them from issuing a boycott against the 
products of its manufactory. It charges "that the défendant as- 
sociations are composed of a large number of persons, having their 
lodges and organizations in ail of the trade centers of the United 
States and other countries, and that said associations and the 
other défendants, the offlcers of said societies, hâve combined, con- 
federated, and conspired together to do said complainant a great 
and irréparable injury, in this, to wit: That complainant has 
placed in its factory, and is using in its business, machines de- 
signed for and used in fitting up and hooping barrels, tierces, casks, 
etc.; that none of the employés of said complainant are in said 
conspiracy, or make any objections to complainant's use of said 
machines, or hâve any grievances against said complainant what- 
ever; that said défendants hâve so combined, confederated, and 
conspired together to demand, and hâve demanded, of this com- 
plainant, that it shall discontinue the use of such machines in its 
plant, and in the manufacture of barrels, on and after the 18th 
day of January, 1896; and that, upon the refusai of said complain- 
ant to so discontinue the usé of said machines as aforesaid, they^. 
the said défendants, will cause a boycott to be placed on ail pack- 
ages, casks, barrels, tierces, etc., hooped by said machines, and 
against the trade and business of complainant." The bill further 
allèges, at great length, what action has been taken by défend- 
ants in pursuance of said combination and conspiracy to make the 
boycott effective; "that said associations passed resolutions, and 
appointed committees to wait upon this complainant, and demand- 
ed that it discontinue the use of said machines, under the penalty 
of a boycott in case of refusai, and other committees were ap- 
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pointed, and hâve waited upon tlie large packing houses who were 
the chief customers of said complainant, to the extent of many 
thousands of dollars each year, to wit, the Armour Packing Com- 
pany, the Jacob Dold Packing Company, Swift & Co., Fowler Sons 
& Co., Limited, and others,anddemanded of said packing companies 
that they refuse to buy or use said machine-made packages of said 
complainant, and in case they should refuse said demand, and use 
said packages, that said défendant associations would cause a 
boycott to be placed on ail products of said packing companies 
packed in said machine-hooped barrels and packages; that by rea- 
son of said demand and threats said packing companies and others 
hâve been deterred from making contracts with complainant for 
its said barrels, tierces, casks, etc., and hâve been induced to cease 
the use of the same, through fear of injury to their said business 
by reason of said threatened boycott; that by reason of said de- 
fendant having its associate organizations in ail the trade cen- 
ters, and the great number of members thereof throughout the 
country, wherever labor organizations and trade unions exist, they 
hâve the power to coerce and intimidate persons who would pur- 
chase complainant's goods, and thereby work a great and irrépara- 
ble injury to complainant, of not less than one hundred thousand 
dollars, for which complainant has no légal redress, as défendants 
are not pecuniarily responsible," etc. On the présentation of the 
bill a temporary restraining order was allowed until the matter of 
an application for temporary injunction could be heard. 

The défendants James A. Cable and William Deal hâve filed 
pleas to the jurisdiction of the court, on the ground that they and 
other members of said associations are not citizens of Kansas, but 
are citizens of Missouri. From the évidence in the case, thèse pleas 
are well taken. It is also objected that the défendant associa- 
tions cannot be sued as a body, or its members enjoined who are 
not parties to the record. Thèse objections are also well taken, and 
the complainant has leave to dismiss as to said parties, and the 
case stands only against the other défendants named in the bill. 

This brings us to the question whether, under the allégations of 
the bill, which is verifled, and the other évidence presented, the 
complainant is entitled to the relief prayed for. The material allé- 
gations of the bill are but partially controverted by the défendants. 
Indeed, they are substantially admitted. Much testimony was of- 
fered to show that barrels hooped by machinery were not as serv- 
iceable or as valuable as hand-hooped barrels. It also appears that 
there is some little différence in the price of such barrels; that a 
skilled workman can hoop 14 to 16 barrels per day by hand, and 
that the hooping machine does the work of about six or seven men ; 
and that boys or young men, from 16 years upwards, are employed, 
to some extent, in operating the machines. Ail of this cuts but 
little figure in the case. Whether the work of the machine is 
better or worse than the hand work is not material. The barrels 
are made and sold as machine work, and a price fixed accordingly, 
and the customer niust décide whether or not he will buy them; 
and the complainant, in operating the machines in its business, is 
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engagea in a legitimate enterprise, and défendants had no légal 
right to demand that it should cease operating them. There ia 
some testimony tending to show that the reason the packing com- 
panies had not made contracts for thèse barrels for this year was 
not on account of the threatened boycott, but because they pre- 
ferréd hand-hooped barrels. The purchasing agent of Fowler Sons 
& Co., Limited (Robert McWhittaker), however, testified that a 
committee of the Coopéra' Union and Trades Assembly notified him, 
if his company purchased machine-made barrels, they would boy- 
cott the contents of the barrels, and that such notice would tend to 
make his company very careful about purchasing machine-made 
barrels. The manager of Swift & Co. testified that his company 
was buying hand-made barrels on account of the threatened boy- 
cott. The following is a copy of the resolution of the Trades As- 
sembly on the subject, and indicates the purpose of the défendant 
associations: 

"To the offlcers and members of the Trades Assembly, Greetlng: Whereas, 
the cooperage firme of J. R. Kelley and the Oxley Cooperage Company hâve 
plaeed in thelr plants hooplng machines operated by chlld labor; and where- 
as, sald hooplng machines is the direct cause of at least one hundred coopers 
being out of employaient, of which a great many are unable to do anything 
else, on account of âge,— -at a meeting held by Coopers' Union No. 18 on 
the 31st of December, 1895, a committee was appointed to notify the above 
firms that unless they discontlnued the use of said machines on and after 
the 15th of January, 1896, that Coopers' Union No. 18 would cause a boy- 
cott to be plaeed on ail packages hooped by said machines, the 15th January, 
1896; and at a meeting held by Coopers' Union No. 18 on the 4th of January, 
1896, delegates were authorized to bring the matter before the Trades As- 
sembly in proper form, and pétition the assembly to indorse our action, and 
to place the matter In the hands of their grievance committee, to act in con- 
junction with a committee appointed by Coopers' Union No. 18 to notify the 
packers before letting their contracts for their cooperage. Therefore, be it 
resolved, that thls Trades Assembly indorse the action of Coopers' Union No. 
18, and the matter be left in the hands of the grievance committee for im- 
médiate action. 

"Yours, respectfully, J. L. Collins, 

"Sect'y Coopers' International Union of N. A., Lodge IS." 

James Cable, président of Coopers' Union, testified as follows: 
Unless complainant ceased using the machines — 

"That the boycott would be declared by the Coopers' Union upon the con- 
tents of the tierces and barrels hooped by maehinery; meaning thereby that 
the members of the saifl Coopers' Union, and of its parent association, the 
Trades Assembly, would thereafter cease to purchase or use any of the com- 
modities that were packed in machine-hooped tierces or barrels." 

No one can question the right of the défendants to refuse to 
purchase machine-made packages, or of goods packed in them, or, 
by fair means, to persuade others from purchasing or using them. 
If that is ail that is implied by a boycott, as insisted by défend- 
ants, it is difflcult to see where they violate any law, although 
it might injure the complainant's business. It bas been decided, 
however, that while such action would not be unlawful by an in- 
dividual, a combination and conspiracy to accomplish the purpose 
would be an illégal act In Arthur v. Oakes, 11 C. C. A. 209, 63 
Fed. 321, 322, Mr. Justice Harlan says: 
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"It is one thing for a single individual, or for several lndividuals, each 
acting upon his own responsibility, and not in co-operation with others, to 
form the purpose of inflictlng actual injury upon the property or rights of 
others. It is quite a différent thing, in the eye of the law, for many persons 
to combine or conspire together with the intent not simply of asserting 
their right of aecomplishing lawful ends by peaceable methods, but of em- 
ploying their united énergies to injure others or the public. An intent upon 
the part of a single person to injure the rights of others or of the public ia 
not in itself a wrong of which the law will take cognizance, unless some 
injurious act be done in exécution of the unlawful intent. But a combina- 
tion of two or more persons with such intent, and under circumstances that 
give them, when so combined, a power to do an injury they would not pos- 
sess as individuals acting singly, has always been recognized as in itself 
wrongful and illégal;" citing Callan v. Wilson, 127 U. S. 540, 8 Sup. Ct. 1301; 
also, Com. v. Hunt, 4 Meta (Mass.) 111. 

The term "boycott" has acquired a signiûcance in our vocabulary, 
and in the literature of the law. The resolution of the défendant 
associations says, unless complainant discontinue the use of said 
machines on and after January 15, 1896, that Coopéra' Union No. 
18 would cause a boycott to be placed on ail packages hooped by 
said machines. Just what action would be taken, the resolution 
does not state. It does not say the défendants would not pur- 
chase the packages, or the goods packed in them, but simply says 
a "boycott" would issue. That term implies that a gênerai pro- 
scription of ail articles so manufactured, and the goods packed in 
them, would be inaugurated and maintained by the power of thèse 
assemblies, wherever they could reach. It is fair to présume, from 
the resolution and other testimony, that the défendants were de- 
termined to use ail means, short of violence, to make the proscrip- 
tion effective. That has been the history of such proceedings in 
the past, and such is the meaning imputed to the use of the word 
"boycott." It has become a word carrying with it a threat and a 
menace, and was evidently so intended by this resolution. In 
Thomas v. Railway Co., 62 Fed. 818-821, the court says: 

"But the combination was unlawful, without respect to the contract feature. 
It was a boycott." 

Again the court says: 

"The combination under discussion was a boycott. It was so termed by 
Debs, Phelan, and ail engagea in it. Boycotts, although unaccompanied by 
violence, hâve been pronounced unlawful in every state of the United States 
where the question has arisen, unless it be in Minnesota, and they are held 
to be unlawful in England." 

The court further says: 

"Boycotts hâve been declared illégal conspiracies in State v. Glidden, 55 
Oonn. 46, 8 Atl. 890; in State v. Stewart, 59 Vt 273, 9 Atl. 559; Steamship 
Co. v. McKenna, 30 Fed. 48; Casey v. Typographical Union, 45 Fed. 135; 
Toledo, A. A. & N. M. Ry. Co. v. Pennsylvania Co., 54 Fed. 730, and in other 
cases." 

The case above cited (Casey v. Typographical Union, 45 Fed. 135) 
is very much in point in this controversy. 

From thèse authorities we reach the conclusion that complain- 
ant is entitled to the relief prayed for. The labor-saving machines 
which modem invention has brought into every industry in life 
excite our wonder and admiration, but our enthusiasm is subdued 
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by the thought that the machines must largely drive tlie skilled 
laborer out of a field he has spent years to fit himself for, and 
upon which, more or less, dépends the means of livelihood for him- 
self and his family; and yet it is a hopeless task for the laborer to 
contend against the use of machinery, wherever it can be utilized. 
Labor can only adjust itself to the constant progress made in ail 
the mechanical pursuits, and it has been well said that, despite ail 
the inventions to save hand work, there never was a time when the 
laborer was paid better, or had greater advantages, than he has 
to-day. The injunction will be allowed as prayed for by complain- 
ant. 



AVEEY v. BOSTON SAFE-DEPOSIT & TRUST CO. 

(Circuit Court, D. Massachusetts. January 30, 1896.) 

No. 416. 

1. Cohpobations— Dissolution— Right of Receiveb to Sue.. 

A receiver of the assets of a corporation, appointée!, upon its dissolution, 
as its successor, by the statutes and the courts of the state where it was 
organized, can sue in a fédéral court sitting in another state upon rights 
of action belonging to such corporation. 

2. Courts— Commit— Possession of Subject-Matter. 

Two suits were brought in a Massachusetts court by citizens of Massa- 
chusetts against the C. Oo., a New York corporation, in each of which the B. 
Co., a Massachusetts corporation indebted to the U. Oo., was summoned as 
trustée, and the funds of the C. Co. in its hands attached. The B. Co. ap- 
peared and answered, disclosing property of the C. Co. The C. Co. was not 
served, and did not appear. After the commencement of the trustée suits, 
the C. Co. was dissolved by a decree of a New York court, and a receiver 
of its assets appointed, who was summoned into the trustée suits, but did 
not appear. After his appointment, the receiver demanded f rom the B. Co. 
the délit due to the C. Co., and, upon refusai of payment, began suit in the 
United States circuit court in Massachusetts to recover it. The state court 
in which the trustée suits were pending had power to convert either of 
them into a proceeding in equity In which the rights of ail parties could be 
adjusted. Held, that the fédéral court, out of comity to the state court, 
which had possession of the fund in controversy, would suspend action, in 
the suit brought by the receiver, until the state court had disposed of the 
suits pending in it or at least had had full opportunity of indicating its 
purpose in référence thereto. 

Fish, Eichardson & Storrow, Robert F. Herrick, and Guy Cunning- 
ham, for plaintiff. 

Solomon Lincoln and Sherman L. Whipple, for défendant. 

PUTNAM, Circuit Judge. This is an action at common law, and 
some of the principles which the courts hâve applied to suits in equity 
need to be caref ully discriminated. The plaintiff is described as the 
receiver of a manufacturing corporation created under the statutes 
of New York, and known as the "Canoga Woolen Company." The 
déclaration allèges that by due légal proceedings in the courts of 
New York the corporation has been dissolved, and it proceeds: 

"And the said Avery further says that, in accordance with the said charter 
of the said Canoga Woolen Company and the statutes of the state of New 
York relating to corporations, which govern and are a part of said charter, 
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he became by the above proceedings the temporary receiver, and became, and 
is now, permanent receiver of the said Canoga Woolen Company, and by force 
of the said charter and statutes and the said proceedings, from the said flrst 
day of December, A. D., 1894, the title to ail the property and debts due to the 
said corporation became vested in him as the légal and statutory successor of 
the said corporation, and he became entitled to collect the same for the benefit 
of the creditors of said corporation, the Caiioga Woolen Company; that upon 
the said first day of December, A. D. 1894, there was due to the said Canoga 
Woolen Company the sum of seventeen thousand six hundred ninety-iive dol- 
lars and fifty-seven cents from" the défendant corporation. 

The action was brought to recover this indebtedness. The prin- 
cipal défense is that the plaintiff cannot be recognized in this district 
for the purpose of maintaining this suit. It is well settled that this 
court can take judicial eognizance of the laws of New York, and, 
therefore, it must do so. That, however, the corporation has been 
dissolved, is not denied, and therefore we are not called on to scruti- 
nize the statutes of New York in order to ascertain whether there 
is not suffi cient vitality left to enable a suit to be maintained in the 
name of the corporation for the indebtedness which the case admits 
to exist. We are justifled in assuming that this cannot be done, 
and that we must apply the following from Pendleton v. Kussell, 144 
U. S. 640, 644, 645, 12 Sup. Ct. 743: 

"Looking at the judgment of the circuit court of the United States, we are 
satisfied that the ruling of the court of appeals was correct. That judgment 
purports to be against the insuranee company, but that company, at the time, 
had no légal existence. It had been dissolved, and franchises, rights, and 
privilèges declared forfeited, by a decree of the suprême court of New York 
in a proceeding brought by the attorney gênerai of the state in the name of 
the people, and a receiver appointed of the effects of the corporation. The 
judgment was therefore no more valid against a nonexisting corporation than 
it would hâve been if rendered for a like amount against a dead man. The 
receiver was not substituted in the place of the dissolved corporation. No 
process or citation was issued by that court to bring him before it, nor any 
proceeding taken for that purpose. Nor would such a proceeding hâve had any 
effèct, for, the corporation having expired, the suit itself had abated." 

The resuit is that no one can maintain a suit at cominon law for 
this indebtedness, unless the plaintiff can do it. He is styled a 
receiver; but he is in substance a trustée, appointed by the statutes 
and the courts to collect and distribute the assets of the corporation, 
and vested with the title to them. He is the successor of the corpo- 
ration, so far as the statutes and the courts can make him such. If 
he were a mère receiver, in the ordinary sensé of the word, the corpo- 
ration would survive, and he could sue in a common-law court only 
in its name. This distinction must be kept in view, and was elabo- 
rately expounded in Booth v. Clark, 17 How. 322. The plaintiff 
resembles, in some respects, a new corporation into which an old one 
has been merged. In Eelfe v. Bundle, 103 U. S. 222, 225, a receiver 
of the same character was described as the successor of the corpora- 
tion, and it was there said that he was the corporation itself, for ail 
the purposes of winding up its affairs. 

The gênerai rules applicable to the collection and distribution of 
the assets of dissolved corporations were fully stated in Curran v. 
Arkansas, 15 How. 304. It was there explained that such assets are 
not lost to the creditors and stockholders by the dissolution, but that 
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the appropriate remedy, and, independently of statute, the only one, 
is the administration of them as a trust by a court of equity. In 
that case a bill for that purpose brought by a creditor was sustained. 
In Greenwood v. Kailroad Co., 105 U. S. 13, 19, it was said that, when 
some spécial remedy is not provided, the equity courts will enforce 
existing rights by the means within their power. This rule permits 
the entertaining of a bill filed by any one having even a remote or 
contingent interest in the assets. Of course, this would include a 
receiver appointed in a foreign jurisdiction of domicile, though the 
regular course would be a quasi ancïllary receivership, with due pro- 
vision for the protection of domestic creditors and stockholders. 
For, as said in Booth v. Clark, 17 How., at page 337, courts "will not 
subject their citizens to the inconvenience of seeking their dividends 
abroad, when they hâve the means to satisfy them under their own 
control." Ail this relates to proceedings in equity. But the case 
at bar involves common-law rights, and permits no équitable discré- 
tion on the part of the court. If this suit is maintained, it must be 
because the corporation is wholly dissolved, and because the plaintiff 
is its successor. That, under the circumstances, the plaintiff's rights 
are pure common-law rights, and that this suit can be maintained in 
his name, Kelfe v. Rundle, ubi supra, seems to go far towards sup- 
porting. However, the court does not consider it necessary that it 
should work out its own conclusion on thèse questions, or go beyond 
pointing out what they are, because in the circuit court for the dis- 
trict of Maine, in a case not offlcially reported, and but lately de- 
cided, 1 after full argument and due considération, under conditions 
in ail substantial respects like those at bar, Judge Webb laid down a 
rule which supports this suit; and, under the circumstances, the 
court hère should follow that décision, whatever its own views 
might be. 

There are, however, some further facts which affect the discrétion 
which this court must properly exercise as a court of law, and which 
lie in a différent field f rom that équitable discrétion which we hâve 
been considering. It is agreed in the case as follows: 

"Upon the eleventh day of December, A. D. 1894, prior to the order of the 
suprême court of New York dissolving the said Canoga Woolen Company, and 
before any demand had been made upon the Boston Safe-Deposit and Trust 
Company by the plaintiff in this action, and before it had received any notice 
of his appointment, or of any proceedings instituted for the purpose of having 
a receiver appointed or the corporation dissolved, * » » two suits were 
brought in the superior court for the county of Suffolk, and commonwealth of 
Massachusetts, against the said Canoga Woolen Company, * * * in which 
suits said Boston Safe-Deposit and Trust Company was summoned as trustée 
upon the said eleventh day of December, 1894. The plalntiffs in the flrst wrlt 
were Jacob F. Brown and Samuel G. Adams, both citizens and résidents of 
Boston, in said county of Suffolk, and commonwealth of Massachusetts, and 
plaintiff in the second writ was the Atlas National Bank, a banking cor- 
poration duly organized under the laws of the United States, and having its 
principal place of business in said Boston. The amount of the attachaient 
in the said suits was in the aggregate the sum of $26,000. The wrlts in thèse 
suits were returnable on January 7, 1895, and were duly entered upon that 
day, and are now pending in said court The Boston Safe-Deposit and Trust 

i Not to be reported. No opinion filed. 
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Company has appeared In sald suits and answered, disclosing that It had at the 
time of sald attachments the sum of $17,695.57 In Its hands belonging to the 
sald Canoga Woolen Company. » * * The Canoga Woolen Company has 
never at any time had a place of business in the commonwealth of Massa- 
chusetts, though Pierrepont Wise, who was its treasurer on the said November 
17, and thereafter until the nfteenth day of December, A. D. 1894, after the 
service of the trustée process as above referred to, except in so far as affected 
by the proceedings in New York, was at the time of the service of said trustée 
process a résident of West Newton, Mass., and no service has ever been made 
upon it, nor has it ever appeared in the said actions. Charles I. Avery, the 
plaintiff in this action, upon motion of the plaintilïs in the said actions brought 
in the superior court of Massachusetts, was summoned as claimant, and a 
copy of this summons was served upon Messrs. Fish, Richardson & Storrow, 
of Boston, Mass., attorneys at law, and a certilied copy of said summons was 
delivered to the said Charles I. Avery at Auburn, N. X., but the said Charles 
I. Avery has not appeared in said proceedings, and the time for appearance 
has passed. A motion has been made by the plaintiffs in each of the two ac- 
tions in Massachusetts that the trustée be chargea upon its answer, but the 
said superior court has refused either to allow or disallow the said motion 
for the présent. Upon the nineteenth day of December, A. 0. 1894, after the 
service of said trustée writs, said Charles I. Avery duly demanded payment of 
the said sum of $17,695.57 from the défendant, the Boston Safe-Deposit and 
Trust Company, and the Boston Safe-Deposit and Trust Company refused and 
still refuses to pay the said sum or any part thereof. No technical questions of 
pleading are to be raised as to the pleadings of either party. If on thèse facts 
the Boston Safe-Deposit and Trust Company is bound to pay the said sum, or 
any sum to the said Charles I. Avery, receiver, no'twithstanding the said 
trustée process, then judgment Is to be entered for the plaintiff for such sum 
as is proper on thèse facts, otherwise judgment is to be entered for the de- 
fendant." 

The court has stricken from this agreement a statement of the 
proceedings in New York prior to the order dissolving the corpora- 
tion, because it regards them as unimportant with référence to the 
questions at issue. The writ in the suit at bar is dated January 
3, 1895, which is subséquent to the bringing of the trustée suits 
named, and after service on the trustée, though bef ore the return day 
of the writs in those proceedings. The plaintiff at bar was sum- 
moned into the trustée suits under the authority of the public stat- 
utes of Massachusetts (chapter 183, § 35 et seq.). Also, pursuant to 
chapter 167, § 43, Pub. St., either of the suits in the superior court 
may, perhaps, be converted into a proceeding in equity. Theref ore, 
not only had the state court attached the fund in controversy in the 
only way in which it iu attachable, before this suit was brought, but 
it has jurisdiction to détermine the rights of the présent plaintiff as 
between him and the plaintiffs in the trustée suits, and also to investi- 
gate and détermine whether it may not convert the trustée suits into 
such equity proceedings as will give the relief awarded in Curran v. 
Arkansas, 15 How. 304, already referred to. For, notwithstanding 
whatever effect may be given to Relfe v. Eundle, ubi supra, that case 
does not dispose of the question whether the powers of the equity 
courts to supersede proceedings at law, or to anticipate them and 
apply the assets of dissolved foreign corporations on équitable prin- 
cipes, do not remain. Ail thèse matters are proper subjects for 
examination by the court where the trustée suits are pending and it 
has, or can hâve, before it ail the parties necessary for the disposition 
of them in a safe and intelligent manner. Non constat there may 
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be laid before it such f urther facts as will enable it to détermine that 
the Canoga Woolen Company still Las life, though under qualified 
conditions, so that Folger v. Insurance Go., 99 Mass. 267, and Hunt 
v. Insurance Co., 55 Me. 290, and other cases of the same class, would 
apply. It may be that none of the décisions of the suprême court — 
most, if not ail, of which are explained in Byers v. McAuley, 149 IL S. 
608, 13 Sup. Ct. 906, and Moran v. Sturges, 154 IL S. 256, 14 Sup. Ct. 
1019 — go to the extent of absolutely barring this suit; but the spirit 
underlying them ought not to be disregarded. That was well ex- 
pressed by Judge Pardee, speaking for the court of appeals for the 
Fifth circuit, in Adams v. Trust Co., 15 C. C. A. 1, 66 Fed. 617, 620, 
as follows: 

"Whlle state and national tribunals are independent and separate, neither 
can impede or arrest any action the other may take, within the limita of its 
jurisdiction, for the satisfaction of its judgments and decrees." 

We are of the opinion, therefore, that the proper comity which 
should exist between fédéral courts and those of the state exercising 
concurrent jurisdiction, and our duty not to jeopardize the défend- 
ant unnecessarily through any hazard of conflicting judicial déci- 
sions, prohibit a judgment for the plaintiff until the court having 
jurisdiction of the trustée suits has disposed of them, or, at least, 
has had full opportunity of indicating its purposes in référence 
thereto. On the other hand, we are reluctant to interpose anything 
in the nature of a judicial discrétion in such way as to bar the plain- 
tiff indeflnitely from obtaining the judgment of the court of appeals 
on his alleged rights. Such would be the effect if we should merely 
order a continuance. The agreed statement submitting tbis case 
provides that if the défendant is bound to pay the plaintiff, notwith- 
standing the pendency of the trustée suits, judgment is to be entered 
for the plaintiff; otherwise for the défendant. The views expressed 
in this opinion prevent the court from now entering a judgment for 
the plaintiff, but we can relieve him from the strict letter of the 
alternative. It is ordered that judgment will be entered for the de- 
fendant, unless within one calendar month the plaintiff elects that the 
case be continued until f urther order of the court. 



FIDELITY INSURANCE, TRUST & SAFE-DEPOSIT CO. et al v. NOR> 
FOLK & W. R. CO. (VIRGINIA & T. COAL & IRON CO., Intervener). 

(Circuit Court, E. D. Virginia. March 6, 1896.) 

Equitable Liens— Railroad Preights. 

The V. Co., which owned coal and iron lands near the line of the N. 
Ry. Co., agreed with that company to constvuct, at its own expense, a 
branch line and spurs, extending from the line of the railway to its 
mines, and to convey the same to the railway company, in considération, 
of the agreement of the latter to pay to it the earnings of such brandi', 
line on coal transported, at the rate of 10 cents per ton, until the payments 
should amount to the cost at the construction of the branch. This agree- 
ment was made while the V. Co. was in possession of the branch road and 
spurs. It was duly performed by the V. Co., and the railway company 
paid the earnings as agreed, until it passed inte the hands of a receiver. 
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appointed in a suit to foreclose a mortgage, made before the agreement 
with the V. Co., and covering after-acquired property, at whicb time a 
large balance remained due on the cost of the construction of the branch 
road, and a considérable amount of freight had been earned by the rail- 
way company, and not paid over. Other freight was afterwards earned 
by the receiver on the branch road, but the eamings of the division of 
the railroad to which the branch belonged were insufficient to pay its 
operating expenses. Held, that the agreement between the V. Co. and the 
N. Ry. Co. created an équitable charge upon the eamings of the branch, 
which did not become subject to the gênerai mortgage upon the convey- 
ance of the branch to the railway compai y, anc" that the amount of such 
eamings should be paid over by the receiver to the V. Co. 

This was a suit by the Fidelity Insurance, Trust & Safe-Deposit 
Company and the Mercantile Trust Company against the Norfolk 
& Western Railroad Company for the foreclosure of a mortgage. A 
receiver was appointed, and the Virginia & Tennessee Coal & Iron 
Company intervened, asking the payment of certain moneys to it 
by the receiver. 

From the pétition of the intervener it appeaiv that it was the owner of val- 
uable coal and iron lands in Wise county, Va., near the Une of the défend- 
ants railroad; that in 1892 it entered into contracta with the railroad com- 
pany to hâve a branch road and spurs of about foui miles in length con- 
structed, extending from the main Une to its coai anu iron mines; that it 
stipulated that it would acquire, and would convey, in fee simple, free of ail 
incumbrances, to the railroad company, for this purpose, a strip of land 60 
feet wide for the branch road and its spurs, and additional widths of land 
for sidings; that it would construct upon this ground ail the necessary grad- 
ing, masonry, and other préparation for the roadbed, and would convey and 
deliver this work to the railroad company, free from constructors' liens and 
ail other liabilities; that it would furnish ail the moneys necessary for the 
purchase by the railroad company of cross-ties. sw>cches, rails, fastenings, 
and other material for thèse main and spui tracks. and for laying the same, 
and would deliver and convey the wliole free of lieu.- co the -ailroad company, 
which was to hâve the exclusive right to opéra te and control the same, and 
to extend them at its option; and the railroad company was to keep the track 
of the branch and spur tracks in good working order and repair. Thèse stip- 
ulations were ail fulfilled on the part of the int-rveners, the coal and iron 
company; and the branch road and spurs were constructed, equipped, de- 
livered, and conveyed by the coal and iron company to the railroad company 
as stipulated. On the part of the railroad <• mpany it was agreed that, in 
considération of the conveyance to it of the main and spur roads contemplated 
by the contraet, in fee simple, free from ail liens and incumbrances, it would 
pay to the coal and iron company ail the eamings of this branch road and 
spurs on coal transported on it from the mines upon them, which were flxed 
at the rate of 10 cents per gross ton transported, until thèse payments should 
amount in aggregate to the cost of the branch road and its spurs. The branch 
road and spurs under considération were completed in 1893. Their cost to the 
coal and iron company was §38,973.52. The railroad company, from the time 
the branch road and its spurs began to be operated in 1893, complied with 
the terms of its contraet by paying to the coal and iron company its earnings 
of 10 cents per gross ton. The property of the Norfolk & Western Railroad 
Company went into the hands of receivers of this court on the 6th day of 
February, 1895, under an order of this court in this cause entered on that day. 
At the time at which the receivers took charge of the Norfolk & Western 
Railroad, there had been paid on the freights due to the coal and iron com- 
pany, the sum of $16.427.70, leaving $22.546.32 still due; and there had 
accrued, besides, an aggregate of freights due to the coal and iron company, 
amounting to $5.728.60. Since the receivers took charge of the Norfolk & 
Western Railroad and of the branch road anC spurs in question, the earnings 
of the latter, on 108,012 tons of freight passing over them. hâve been $10,- 
801.20, up to the end of Augu'st, 1895, no part of which earnings bas been 
v.72F.no.6 — 45 
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pald to the coal and iron company. When the branch road and Its spurs un- 
der considération were conveyed to the Norfolk & Western Railroad Oompany 
in 1893, ail the roads and property of that conipan/ were incumbered by 
mortgages amounting in the aggregate to $19,056,000. The company is in 
default in the payment of the later installments of interest accrued on the 
bonds to secure which thèse mortgages were given- and the current earnings 
of the division of the Norfolk & Western Railroad. with which the branch 
road and its spurs under considération immediately connect, are not sufflcient 
to pay its operating expenses. In this condition of things the receivers sub- 
mit to the court for its instruction the question whether the earnings of the 
branch road and its spurs, conveyed to the Norfolk & Western Railroad Com- 
pany by contract as set f orth, are to be paid as stipulated in the contract of 
conveyance, or whether its obligation to pay thèse earnings 1s junior and of 
inferior dignity to the debts which rested upon the property of the railroad 
company at the time when the branch road and its spurs built by the coal and 
iron company were conveyed by it to the railroad company. 

Daniel Trigg and Hobart Miller, for Virginia & T. Coal & Iron Co. 
Samuel Dickson, for Fidelity Co. 
Wm. W. Old, for Mercantile Trust Co. 

HUGHES, District Judge (after stating the facts). It is to be 
observed that the coal and iron company, at the time of its con- 
tracta with the Norfolk & "Western Railroad Company, was in pos- 
session of the branch road and its spurs which are the subject of 
this inquiry. It had purchased the strips of land on which they 
were located. It had constructed the grading, bridging, masonry, 
and kindred work, and it had furnished the money for purchasing 
the rails, cross-ties, spikes, and so forth, which were used in fitting 
the branch road and spurs for use. While in possession it con- 
tracted to convey the whole in fee simple, free of incumbrances, to 
the railroad company, in considération of a stipulation on its part 
to pay the earnings of the branch road and its spurs, at the rate 
of 10 cents per gross ton transported over them, to the coal and 
iron company, until the cost to it of the branch road and its spurs 
should be reimbursed in full. It was after this contract was made 
that the coal and iron company conveyed the branch road and its 
spurs to the railroad company. It will be admitted that the coal 
and iron company was libéral almost beyond example in construct- 
ing a branch road out and out, costing many thousands of dollars, 
at its own expense, and then conveying it to the railroad company 
outright on an agreement to accept the prospective earnings of the 
branch road for the whole outlay. On this state of facts, I think 
the case at bar is governed by the rulings of the suprême court of 
the United States, in the cases of Ketchum v. St. Louis, 101 U. S. 
306, and U. S. v. New Orléans E. R., 12 Wall. 362, and the numerous 
cases cited in each of them. In thèse cases the distinction between 
mortgages by formai deeds and équitable mortgages is emphasized. 
One of the rulings in the case of Ketchum v. St. Louis is stated in 
one of the headnotes, as follows: 

"A party may, by agreement, create a charge or claim in the nature of a 
lien on real as well as on personal property whereof he is the owner or in 
possession, which a court of equity will enforce against him, and volunteers 
or claimants under him with notice of the agreement." 
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One of the cases cited by the learned justice who delivered the 
opinion of the suprême court in that case was that of In re Strand 
Music Hall Co., 3 De Gex, J. & S. 147, in which Lord Justice Turner 
said : 

"There can be no doubt that it was intended by thèse agreements to create 
a charge upon the property of the company. * * * Wbere this court is 
satisfled that it was intended to create a charge, and that the parties who in- 
tended to create it had the power to do so, it will give effect to the intention, 
notwithstanding any mistake which rnây hâve occurred in the attempt to 
effect it." 

The learned justice also cited from Jones on Mortgages the fol- 
lowing passage and the numerous authorities which support it: 

"An agreement of a company to set apart spécifie earnings or property in 
the hands of a third person to meet the interest or principal of its bonds cré- 
âtes an équitable lien or charge." 

In the case of U. S. v. New Orléans E. E., supra, the court said : 
"A mortgage intended to cover after-acquired property can only attach it- 
self to such property in the condition in which It comes into the mortgagee's 
hands. * * * It only attaches to such interest as the mortgagor acquires; 
and if he purchase property, and give a mortgage for the purchase money, 
the deed which he receives and the mortgage which he gives are regarded 
as one transaction, and no gênerai lien impending over him, whether in the 
shape of a gênerai mortgage or judgment or recognizance, can displace such 
mortgage for purchase money." 

In the case of a lease of land for an annual rent, it will not be 
contended that a transfer of the lease to a company whose prop- 
erty is under a heavy mortgage, would give priority to the mort- 
gagee over the right of the lessor to his rents. The transfer car- 
des the lease cum onere, which goes to the purchaser charged with 
the contract for rents running with the land. The Norfolk & West- 
ern Eailroad Company expressly stipulated, in ad van ce of receiving 
a conveyance of the branch road and its spurs, that their freight 
earnings should be paid to the vendor from whom it received them, 
until the purchase price should be fully discharged. This charge 
upon the earnings was fixed before the transfer of the branch roads, 
and as the considération for the transfer. There was no necessity 
for an actual mortgage of thèse earnings, because the coal and iron 
company, its agents and assigns, were the owners of the coal and 
iron intended to be shipped; and a formai mortgage would hâve 
given them no better control of the earnings than the coal and 
iron company had and would continue to hâve as miners and ship- 
pers of the coal. I will sign a decree directing the receivers to 
carry out the contract under considération, and to pay the earninga 
of the branch road and its spurs to the petitioner in compliance 
with the stipulations of the railroad company. 
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'ALABAMA & G. MANUF'G 00. et al. v. KOBINSON.» 

(Circuit Court of Appeals, Fifth Circnit January 14, 189&) 

No. 426. 

I. MORTGAGE FORECLOSURE — REVERSAI, APTBR SALK — RESTITUTION. 

There is no substantial différence in tbe basis on which restitution Is re- 
quired at law and in equity. It is ordered at law when conditions existing 
would require it in equity, and the law courts can protect the equities of 
ail the parties. It may be refused at law because its processes are not 
adéquate to do full justice in the premises; and in equity the matter rests 
somewhat in the sound discrétion of the chancellor, who may, when the 
equities require or justify it, impose conditions, as a prerequisite to the 
relief. 

fi. 8AMB — FORECLOSURR DECREE. 

It is not necessary, and is often lmpracticable, to exactly and minutely 
ad^ust ail the disputed claims of original parties and interveners, growing 
out of foreclosure proceedings, before ordering a sale. The court has full 
power in the premises, and the matter rests in the sound discrétion of the 
chancellor. 

3. Same— 8ale— Restitution on Conditions— Resale. 

A decree foreclosing a trust deed given to secure bonds was reversed af t- 
er the property had been sold. It appearing that the purchasers .were hold- 
ers of nearly 90 per cent, of the mortgage bonds, the court below ordered 
restitution of the property, on condition, however, that the défendants 
should repay the amount of cash paid into court by the purchasers, and 
Which had been distributed, partly in payment of costs and expenses. The 
condition was not complied with, and the purchaserb remained in posses- 
sion. In the meantime it was ascertained by further proceedings, in ac- 
cordance with the decree of reversai, that part of the bondholders were 
entitled to hâve their lien enforced. The court then, on the theory that 
the purchasers must hâve taken the property subjact to the lien of the 
bonds last found entitled to enforcement, ordered a resale, reserving the 
right to protect the interests of ail parties in the distribution of the pro- 
ceeds. Held, on appeal, that it was within the discrétion of the court to 
require repayment of the cash deposit as a condition of ordering restitu- 
tion; that it was not necessary, as a prerequisite to imposing such condi- 
tion, that an account should hâve been taken of the receipts and expendi- 
tures of the property while in possession of the purchasers; and that 
there was no error in the decree ordering a resale of the property, al- 
though the costs and expenses growing out of the previous sale had not yet 
been fully ascertained. 

Àppeal f rom the Circuit Court of the United States for the North- 
ern District of Georgia. 

This was a suit in equity by J. J. Robinson, trustée, against the Alabama & 
Georgia Manufacturing Company, the Huguley Manufacturing Company, and 
William T. Huguley, to foreclose a trust deed given by the flrst-mentioned 
company. A demurrer to the bill was overruled (48 Fed. 12), and a decree of 
foreclosure was entered. An appeal was allowed to défendants, but was not 
prosecuted, and no supersedeas bond was given within the time allowed by 
law. Afterwards, however, an appeal was taken without supersedeas, but be- 
tween the allowance of the first and second appeals the property was sold under 
order of the court. Upon the second appeal the circuit court of appeals re- 
versed the decree of foreclosure because some of the bondholders had walved 
the default, and were not entitled to enforcement of their lien, and directions 
were given for further proceedings below to ascertain which of the bond- 
holders were entitled to enforce the trust deed and the amount of their claims. 
6 C. C. A. 80, 56 Fed. 690. On the coming down of the mandate, défendant» 
moved for a restitution of the property, which was granted upon condition 
that they pay into court, for the benefit of the purchasers, the sum of $10,000. 

i Rehearing pending. 
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which amount had been paid by the purchasers in cash at the time of the 
sale, and had been consumed in paying expenses of the sale, and 'n paying 
certain bondbolders who refnsed to join in the agreement to purchase the 
property. This condition was not performed by the défendants, and the prop- 
erty rernained in the possession of the purchasers. In accordance with the dé- 
cision of the circuit court of appeals, the circuit court proceeded to ascertain 
the bonds which were entitled to payment, and thereafter ordered a resale of 
the property, considering that the purchasers at the original sale took the 
same subject to the lien of the bonds last found entitled to enforcement The 
court reserved the right, by proper orders, to control the proceedings so as 
to fully protect the rights of ail parties in the distribution of the funds arising 
from the second sale. 67 Ped., 189. Prom this decree the Alabama & Georgia 
Manufacturing Company, the Huguley Manufacturing Company, and William 
T. Huguley hâve appealed. 

John M. Chilton, Allen Fort, Hall & Hammond, and Bigby, Reed 
& Berry, for appellants. 

Dorsey, Brewster & Howell and B. F. Abbott, for appellee. 

Before PARDEE and McCOEMIGK, Circuit Judges, and BOAR- 
MAN, District Judge. 

McCORMICK, Circuit Judge. This case was before us at a for- 
mer terni. The proceedings in it up to that hearing are sufficiently 
stated in the report of our décision. Manufacturing Co. v. Robinson, 
13 U. S. App. 359, 6 C. C. A. 80, 56 Fed. 690. We affirmed the ac- 
tion of the circuit court in overruling the demurrers to the bill ; in 
holding that such default had been made in the payment of inter- 
est as entitled the holders of the bonds to déclare them mature and 
obtain foreclosure and sale. But, as it appeared that a considéra- 
ble number of the holders had waived this default by subsequently 
accepting the interest, we held that the bonds on which the inter- 
est was so received were not, at the time the bill was âled, subject 
to be declared mature, and that the circuit court should hâve had 
an account taken, and found what amount had become due by the 
élection of holders who refused to waive the default. And be- 
cause the decree passed had found and adjudged that the whole 
issue of bonds had matured, and had required that the whole 
amount so found to be due be paid into court within a certain short 
time, or otherwise the mortgaged property should be sold by a 
commissioner, and on ternis named in the decree, it, on this ground, 
was reversed, and the case remanded to be proceeded with in accord- 
ance with the views we expressed. Such further proceedings hâve 
been had as resulted in the decree of March 30, 1895, from which 
the défendants therein hâve prosecuted this appeal. After the 
passing of the decree from which the former appeal was taken, the 
défendants had applied for an appeal, endeavored to obtain a su- 
persedeas, and, failing to furnish the required security within the 
time limited for procuring a supersedeas, took no steps to perfect 
an appeal without supersedeas until after the mortgaged property 
had been sold under the decree, the sale confirmée!, and the pro- 
ceeds of the sale distributed to the bénéficiâmes. When the case 
returned to the circuit court the défendant manufacturing compa- 
nies moved that court to order restitution of the property, on the 
ground that the purchasers were parties to the suit, and beneû- 
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ciaries under the decree, to such an extent and in such manner that 
the conditions existing at the time of the passing of the reversed 
decree could be, and should be, restored. On the matters set up in 
this motion, and in the answers thereto, issue was joined, référ- 
ence was made to the master, proof taken, and on the coming on 
to be heard of bis report a decree was passed ordering restitution to 
be made, provided the movers, within a given limited time, should 
pay into court $10,000, which payment was adjudged requisite to 
enable the court to do full equity between the parties. This condi- 
tion was not met. No such payment, or tender of that or of any 
amount, was made at any time. Référence was ordered to the mas- 
ter to report forthwith the amount of principal and interest due on 
the bonds, and which of the bonds were due at the flling of the bill, 
andby whom held at the time of taking the account. After the 
coming in of the master's report on this référence the circuit court 
passed its decree making the flndings which we had held were requi- 
site, flxing the time within which the amount f ound to hâve been due 
at the flling of the bill should be paid into court, and adjudging 
that if it was not so paid the property should be sold according to 
the terms of the decree. Only the Alabama & Georgia Manufac- 
turing Company, the Huguley Manufacturing Company, and Wil- 
liam T. Huguley, défendants in the bill, hâve appealed. They can- 
not and do not complain that the court ordered restitution of the 
property. We are therefore relieved from inquiring into and de- 
ciding whether the case was one calling for restitution, as the ap- 
pelants insist that it was, the court held that it was, and the other 
parties affected hâve not appealed. But the decree that the de- 
fendants hâve restitution was passed on condition that "they de- 
posit with the registry of this court, within thirty days from this 
date [September 22, 1894], the sum of ten thousand dollars; the 
same being the sum paid into the court by L. Lanier, A. T. Dallas, 
and J. T. Kirby, the purchasers of said property." And although 
this condition was not satisfled, and the order for restitution was 
therefore not enforced, the court proceeded to decree a foreclosure 
and sale, with due opportunity to défendants to make payment of 
the matured mortgage debt, and due réservation to the court to 
flx, by other and further orders and decrees, the rights of ail par- 
ties growing out of the previous sale, and the intermediate opéra- 
tion and use of the mortgaged property. This property was a 
large and going factory for the manufacture of cotton goods, em- 
ployin<r many operatives, carrying a considérable stock of "quick 
assers, requiring compétent, careful,. and responsible handling. 
Restitution had been ordered because the purchasers were shown 
to hâve owned nearly 90 per cent, of the flrst mortgage bonds. The 
funds of thèse parties, to the extent of the value of the bonds, were 
in the custody of the court, — an ample pledge for the proper care 
and operating of the property, and accounting for its proceeds. Un- 
der the previous order of the court, thèse purchasers had deposited 
with the master commissioner $10,000 in cash in addition to the 
flrst mortgage bonds which they owned, and this had been distrib- 
uted under, or in accordance with, the decree of the court. That 
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decree was reversed so far as it improvidently ordered the sale of 
the mortgaged property. The cost of advertising that sale was 
$250. The fee of the commissioner who made the sale was $400. 
Other small items of cost may hâve grown directly out of the sale, 
and become embraced in the other court costs. Issue may also be 
joined as to the liability of the mortgaged property for counsel 
fées. Thèse matters hâve not been finally passed on, and the con- 
dition of the proceedings are not and hâve not been such, since the 
remanding of the case, as to require that thèse matters arising in 
the progress of the proceedings should be finally passed on before 
decreeing a foreclosure and sale to satisfy the bonds. 

In like manner, the claim that an account of receipts and ex- 
penses resulting from the custody and opération of the mortgaged 
property should hâve been ordered and taken before imposing the 
condition on which restitution was to be had, or ordering foreclo- 
sure and sale, cannot be sustained. There is no substantial dif- 
férence in the basis on which restitution is required at law and at 
equity. It is ordered at law when conditions existing would re- 
quire it at equity, and the law courts can protect the equities of 
ail of the parties. This relief may sometimes be refused at law be- 
cause its processes are not adéquate to do full justice in the prem- 
ises, and even equity has to dispense justice by stages, the due or- 
der of which necessarily rests somewhat in the sound discrétion of 
the chancellor. The défendants in this bill, while in possession of 
ail the mortgaged property, had def aulted for more than six months 
on the payment of the interest due on the bonds. They had, while 
still in the possession of the property, been unable to give a $10,000 
bond to procure a supersedeas. Ail the conditions were substan- 
tially shown by the record of the previous proceedings. The bonds 
that were paid pro rata were not mature, under our view of the 
law, at the time the payment was made; but the président of one 
of the défendant companies, the one which alone had a subsisting 
interest in the property, had received a part of this payment, and 
did not tender it back and hâve the crédit on his bonds canceled. 
It can hardly be questioned that a considérable part of the court 
costs paid out of the $10,000 in cash deposited with the master 
commissioner was a proper charge against the mortgaged property. 
The essence and the environment of the case, if they did not re- 
quire, fully justify the ruling of the chancellor that the possession 
of the property should not be restored to the défendants unless 
they, within the time designated, should pay into the registry of 
the court the sum which the court had received in cash from the 
purchasers and had disbursed. We do not appreciate the sugges- 
tion that $10,000 of minted money was not counted or weighed into 
the registry, or into the hands of the master commissioner. It is 
manifest that the ternis of the former decree in this respect were 
substantially, if not literally, complied with by the purchasers at 
the sale. Though the court does not hold the property by a re- 
ceiver, it is, for ail the purposes of this suit, as fully in the custody 
and control of the court as if it were held by a receiver. Its opéra- 
tion is necessary to the préservation of its value, if not to the près- 
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ervation of its material fiber. While continued opération is thus 
necessary to the préservation of the property. it is greatly embar- 
rassed by this litigation, and the good-faith interest therein of ail 
parties will be promoted by a speedy sale binding on ail. It was 
necessary "that there should be declared the fact, nature, and ex- 
tent of the def ault which constituted the condition of the breach of 
the mortgage, and which justifled the complainant in filing his bill 
to foreclose it, and the amount due on account thereof, which 
* * * the mortgagor is required to pay within a reasonable time, 
to be flxed by the court, and which if not paid a sale of the mort- 
gaged premises is directed." Railroad Co. v. Posdick, 106 U. S. 47- 
70, 1 Sup. Ct. 10. But it is not necessary, and often is not prac- 
ticable, to exactly and minutely adjust ail the disputed claims 
Urged by original parties or interveners, growing out of the tfore- 
closure proceedings, before ordering a sale of the mortgaged prop- 
erty. The matter clearly rests in the sound discrétion of the court. 
There is no lack of power in the court. Bank v. Shedd, 121 U. S. 
74-87, 7 Sup. Ct. 807. The circuit court having decreed that the 
défendants were entitled to restitution on condition, which decree 
was not fully executed because the condition was not met, and 
having decreed a foreclosure and sale of the property, will, of 
course, hâve an account taken of the proper receipts and disburse- 
ments incident to the custody and opération of the mortgaged prop- 
erty, and of the rents and profits earned, or that should hâve been 
earned, since its delivery to the purchasers under the former sale, 
and make such further orders in référence to the conflicting claims 
of parties, in the distribution of the proceeds of the sale, and ulti- 
mate settlement of the proceedings, as to justice and equity may 
appertain. The decree appealed from is afflrmed. 
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WESTERN UNION TEL. CO. v. THOM. 

(Circuit Court, E. D. Virginia. May 3, 1894.) 

1. Ratlroabs— Receivership— Performance of Coktracts. 

The A. Ry. Co. made a contract with the W. U. Tel. Co., by which it sold 
to the telegraph company a telegraph Une which it had constructed along 
one of the branches of its road, and the telegraph company agreed to equip a 
telegraph Une along the main Une of the railroad and to operate the same 
regularly in the usual manner. It was provided that the contract should 
continue for 25 years from August 30, 1887, and that the railway company 
should pay for telegraph services rendered to it, at certain agreed rates, the 
accounts to be settled on August 30th in each year. The telegraph com- 
pany paid for the Une sold to it, constructed the Une along the railroad, and 
rendered the services, as provided in the contract. On August 30, 1890. 
there was due to it from the railway company $797, and on January 3d 
following $258 more. On the latter date, the railroad was placée! in the 
hands of a receiver, appointed in a creditors' suit, seeking, among other 
things, an account of ail the debts aud liabilities of the railway company. 
On May 30, 1891, the claim of the telegraph company against the railway 
company was recorded, as a lien, under the laws of Virginia. The re- 
ceiver refused to pay the balance due to the telegraph company at the time 
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of hls appointaient, but, upon tbe telegraph company's clalmlng the right 
to discontinue the contract lf Its clalm were not pald, he applled to the 
court for Instructions. Held, that the telegraph company, lf not paid, 
would hâve a right to discontinue the contract, and, since the exercise of 
such right would entail great inconvenlence, loss, and mischief upon the 
railroad, with a probable violation of the Virginia statute forbidding the 
opération of a railroad without a telegraph line, the receiver should be di- 
rected to pay the balance due to the telegraph company. 
8. Same— Labor Claims— Virginia Statute. 

Held, further, that the clalm of the telegraph company, for services ren- 
dered to the railway company, was a labor claim within the statute of 
Virginia (Code Va. §§ 2485, 2486) giving to laborers' claims priority over 
mortgages, if recorded within six months after the claims mature. 

8. Same — Liens — Limitations. 

Held, further, that the filing of the creditors' bill suspended the running 
of the six-months limitation for recording such claims, and, accordingly, 
that the claim for the balance, due August 80, 1890, four months befbre 
the filing of the bill, was a valid lien, though not recorded until more than 
six months after August 30, 1890. 

This was a creditors' suit brought by B. Newgass & Co. and others 
against the Atlantic & Danville Kailway Company. A. P. Thom, 
appointed receiver of the property of the défendant, filed a pétition 
for instructions in respect to a contract with the Western Union 
Telegraph Company, to which pétition the telegraph company filed an 
answer. 

Robt. M. Hughes, for Western Union Tel. Co. 
Richard Walke, for Atlantic & D. Ry. Co. 

HUGHES, District Judge. The Atlantic & Danville Railway Com- 
pany had constructed, some years before its road came into the 
hands of the receivers of this court, a branch road from Claremont, 
on James river, to Hicksford, in Brunswick county, Va., and had put 
up telegraph pôles and wires, and equipped a telegraph line on that 
branch. In August, 1887, a few years before the bill of foreclosure 
was filed in this court, it entered into a contract with the Western 
Union Telegraph Company by which it sold and conveyed this tele- 
graph line, with ail pôles, wires, batteries, and material, to that com- 
pany, for an agreed price, of which it duly received payment. By 
the same contract the telegraph company agreed to put up telegraph 
pôles and wires, and equip a telegraph line along the main route of 
the railroad from Portsmouth to Danville, and on other branches of 
the railroad, and to operate the several telegraph lines regularly in 
the usual manner. A variety of stipulations were inserted in the 
contract. Among others is one by which the railroad company 
grants, as far as it may be compétent for it to do so, the exclusive 
right of constructing and operating a telegraph line along the rail- 
road. Another stipulation is that this contract shall continue in 
force for 25 years from its date, which was the 30th of August, 1887, 
and on, until after notice given to the contrary by either party to the 
other. The contract also defined the rates at which the railroad 
company should pay for the telegraph services rendered to it, and 
that the settlement of accounts arising out of thèse services and 
charges should be made at the end of each fiscal year, ending on 
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the 30th of August. The telegraph company duly complied with 
the requirements of the contract by establishing telegraph Unes 
along the roads of the railroad company and by keeping them in 
opération. On the 30th of August, 1890, there was due the tele- 
graph from the railroad company $727.52, and on the 3d of January, 
1891, an additional indebtedness of $258.38 had accrued, — making 
the debt of the railroad company at the latter date $985.90. The 
Atlantic & Danville Eailway Company was placed in the hands of 
receivers by this court on the 3d of January, 1891, on a creditors' 
bill praying the appointaient of receivers and a sale in foreclosure. 
There were, at flrst, two receivers. There is now but one. The 
claim of the telegraph company was recorded as a lien in the 
clerk's office of the hustings court of Portsmouth, on the 30th day 
of May, 1891. In July, 1891, the receivers of the Atlantic & Dan- 
ville Eailway filed a pétition or report in this cause, representing 
that they are advised they hâve no authority to pay the claim of 
the telegraph company, which has been described, inasmuch as it 
does not, in their opinion, constitute a lien upon the property of 
the railroad company. They also represent to the court that the 
telegraph company claims the right, in case the claim is not paid, 
to discontinue and annul the contract, and to refuse to perform 
further service to the railroad, and threatens to exercise that right. 
The receivers, in their pétition, deny such right, holding that the 
telegraph company is bound to go on with the contract. They 
therefore pray the instruction and direction of the court in the 
premises. The telegraph company answers, representing that the 
contract is a continuous one, which has niany years to run, and 
claiming the right, though disclaimfhg any such désire, to termi- 
nate the contract entirely, if the receiver, acting for the railroad 
company, should violate the contract by refusing payment of the 
debt which stood in arrears when he took charge of its property. 
It also claimed that the debt is a lien upon the railroad property 
superior to that of the mortgage. 

The case presented is novel. I find nothing like it in any of the 
reporters. The one seeming most to resemble it is that of South- 
ern Exp. Co. v. Western N. 0. E. Co., 99 U. S. 191. But the distinc- 
tion between that and the oné at bar is quite marked. There the 
express company had entered into a contract with the railroad com- 
pany, under which it had advanced to the latter a sum of money, 
to be expended in repairs and betterments on the road, and was to 
be repaid by the earnings of the railroad in carrying express 
freights. Some year or more afterwards, the railroad company con- 
veyed its property by trust deed to secure creditors, and, some time 
after that, a bill was filed against the railroad company, praying 
for a receiver and for a sale in foreclosure. At the time of the 
appointment of the receiver, a balance of the debt of the railroad 
to the express company remained unpaid. The receiver deemed 
this debt to be of inferior dignity to the debts of the trust, being 
unsecured by lien in any form upon the property in his hands. He 
therefore declined to go on with the contract with the express com- 
pany, and the latter brought a bill for spécifie performance of the 
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contract against the receiver. The suprême court of the United 
States held that the Contract could not be carried on by the re- 
ceiver, the express company's rights being subordinate to those of 
the cestuis que trustent under the trust deed. That case, obvi- 
ously, differs materially from the one at bar. There the receiver 
resisted the further exécution of the contract. Hère the receiver 
cornes into court praying for leave to go on with the contract, and 
protesting against the right of the telegraph company to annul it. 
There it was beyond the ability of the receiver, with respect to the 
superior rights of lien creditors, to go on with the contract. Hère, 
unless the receiver continues to fulflll his part of the contract, great 
injury to the interests of ail creditors of the railroad and to the 
public, attended by a breach of the law of Virginia forbidding any 
railroad to be operated except in conjunction with a telegraph 
equipment, would resuit. For it cannot be contended that, if the 
receiver should be authorized by the court to violate his duty under 
the contract, the telegraph company would not be at liberty to 
abandon it on its part. The contract in the case of the express 
company had terminated, except as to payment of the amount due, 
when the receiver took charge. The contract hère is an entirety, 
and is continuous, having 15 or 20 years yet to run. It is a bénéfi- 
ciai contract to the receiver, which he asks the court to continue in 
force, and from which he protests that the telegraph company shall 
not be released. The case seems to me, therefore, to be essentially 
différent from that of Southern Exp. Co. v. Western N. C. E. Co., 
supra ; and, so far from being ail fours with, is the opposite of , it in 
its leading features. 

I think the case turns, however, upon other points than those 
which hâve been adverted to. There are serious difflculties in the 
way of denying the claim of the Western Union Telegraph Com- 
pany under considération. Though it is hardly presumable that 
this company would exercise its own right of canceling this con- 
tract, if the receiver should violate it on his part by refusing to 
pay the amount in arrears due under it, yet that right, as before 
indicated, would certainly exist; and, if enforced, would entail 
the utmost inconvenience, loss, and mischief upon the railroad, in- 
volving a breach of section 1257 of the Virginia Code, forbidding 
any railroad from being operated in the state without a telegraph 
line. It would, therefore, be in the highest degree impolitic for the 
court to direct the receiver to repudiate this debt, and as hazardous 
to the interests of the mortgage creditors of the railroad company 
as to those of ail others concerned. In the case of Skiddy v. Kail- 
road Co., 3 Hughes, 320-381, Fed. Cas. No. 12,922, this court, on 
mère grounds of policy, decreed the payment of a large amount of 
labor claims in préjudice of mortgage liens, long before the priority 
of such claims was established by the equity courts of the country, 
and by statute. Policy requires, in this case, like action by the 
court. 

The receivers, in their pétition, deny that this claim of the West- 
ern Union Telegraph Company is a lien ahead of that of the lien 
creditors. Whether it is or not dépends, in part, upon the question 
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whether a telegraph company, rendering services to a railroad Com- 
pany, is a laborer, within the intent and reason of sections 2485 and 
2486 of the Virginia Code, which give labor claims priority over 
mortgages, if recorded within six months after the claims mature. 
Telegraph services are probably more important to the safety of 
persons and property carried on the trains of railroads than those 
of any other class of railroad operatives, and their superior impor- 
tance is emphasized by the statutory requirement that trains shall 
not be run at ail except under their protection. I cannot entertain a 
doubt that the telegraph company, attached by law to every rail- 
road in Virginia, is a laborer, in the meaning and reason of the 
statute of Virginia giving laborers' claims priority over mortgages. 
Being a labor claim, did it become a lien on the property in the 
hands of the receiver superior to the lien of the creditors secured by 
deed? As to the smaller item of $258.38, which became due either 
on the filing of the bill on the 3d of January, 1891, or on the 30th 
of August next following that event, it was equally in time, having 
been registered on the 30th of May, 1891. As to the larger item 
of the claim, namely, that of $727.90, the grounds on which it rests 
are différent. It became due on the 30th of August, 1890, rather 
more than four months before the filing of the bill in this cause; 
and whether it ranks as a lien or not dépends upon the question 
whether the ûling of the bill operated to stop the running of the 
six-months limitation against it, prescribed by the Code of Virginia. 

The bill in this case is a creditors' bill, brought to administer the 
assets of an insolvent corporation. Its prayer, among other things, 
is that an account be taken of ail the debts and liabilities of the At- 
lantic & Danville Railway Company, the liens upon its property, 
and their priorities, and any and ail other just and prôper accounts 
that may be ordered. This makes it, in substance, a creditors' bill, 
and the law is well settled that, in such a case, the statute of lim- 
itations ceases to run, not at the date of the decree of référence, but 
at the date of the filing of the bill. Every creditor has, after the 
filing of the bill, an inchoate interest in the suit, to the extent of 
his claim being considered a demand, and to prevent his being shut 
out because he had not obtained a decree within the period of limita- 
tion. The authority on which this doctrine is based is the leading 
case of Sterndale v. Hankinson, 1 Sim. 393, and it is settled, be- 
yond ail controversy, for the fédéral courts, by the case of Éich- 
mond v. Irons, 121 U. S. 29, 7 Sup. Ct. 788. See pages 52-54, 121 
U. S., page 788, 7 Sup. Ct, which discusses the whole question, and 
quotes the case of Sterndale v. Hankinson with approval. 

I am of the opinion, therefore, that the lien of the Western Union 
Telegraph Company is superior to that of the creditors under the 
mortgage deed. I will sign a decree directing the payment of the 
claim by the receiver for several reasons: (1) Because not to pay 
it would be a breach of a bénéficiai contract which the receiver 
wishes to be continued, and which the telegraph company is con- 
tinuing to exécute in good faith on its part; (2) because not to pay 
it would entitle the telegraph company to throw it up, entailing 
great inconvenience and loss to the receiver, and ail interests rep- 
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re;.<ented by him, and the probable breach of a statute oï tHe state 
of Virginia; (3) because the payment of it, and the maintenance in 
ail respects of the contract of which it is part, would be for the 
best interests of ail parties to this suit, and especially of the lien 
creditors; and (4) because it is a valid lien in favor of laborer's un- 
der the law of Virginia, having priority, as such, over the claims of 
the creditors under the mortgage deed. 



KANSAS CITÏ HAY-PRESS OO. v. DEVOL et al. 

(Circuit Court, W. D. Missouri, W. D. March 12, 1896.) 

No. 1,987. 

1. Corporations— Powers or Opficbrs — Conveyance of Property. 

The M. Co. owned a patent under which ail its business was done, and 
which constituted practically ail its capital. A suit was pending against 
the M. Co., brought by the K. Co., for infringement of a patent owned by 
the latter. Pending this litigation, C, the président of the M. Co., being 
about to abscond, to avoid prosecution for certain criminal acts of which 
he had been guilty, was induced, in order to pay a debt to one K., and to 
pay the fées due to the lawyers of the M. Co., to make an arrangement 
with K. and the K. Co. by which, acting as président of the M. Co., he 
assigned the patent owned by that company to K.., in considération of the 
discharge of his debt to K. and the payment of the lawyers' fées; it belng 
also agreed that K. should assign the patent to the K. Co., which thereby 
put an end to its infringement litigation. No part of the considération 
passed to the M. Co., which was left with considérable debts outstanding, 
and substantially without assets. No meeting of the directors of the M. 
Co. was held to consider or authorize the transaction, and one of the three 
directors was not informed of it; the third, besides C, the président, at 
flrst objecting to it, but finally assenting, when urged by C. and the com- 
pany's lawyers. The statute under which the M. Co. was organized pro- 
vided that its property and business should be managed by directors, and 
that the décisions of the directors, duly assembled as a board, should be 
valid. The by-laws provided that the directors, and the président, under 
their control, should hâve the gênerai management of the affairs of the 
corporation, and that the président should exécute and acknowledge in- 
struments requiring acknowledgment, provided that he should not exécute 
any instrument by which real estate was conveyed or stock controlled 
until authorized by the board of directors. Held, that the exécution of the 
assignment of the patent by C, as président of the M. Co., was without 
authority, and such assignment was ineffectuai to pass title to K., or 
through him to the K. Co., both having knowledge of the circumstances, 
and, hence, that the K. Co. had no title to the patent which would enable 
it to maintain a suit for its infringement. 

2. Same. 

In such action, where the complainant déclares alone on the existence of 
a légal title to the patent sued on, it cannot avail him at the trial, after 
failing to show such légal title, that he held a contract with one of the de- 
fendants whereby it was agreed, for a considération, that such défendant 
would transfer to complainant any invention he might thereafter hâve 
patented, such invention being interposed to defeat complainant's claim. 

This was a suit by the Kansas City Hay-Press Company against 
H. F. Devol, George Devol, and W. S. Livengood, to restrain the in- 
fringement of a patent. The cause was heard on the pleadings 
and proofs. 
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R. H. Manning, Scammon, Crosby & Stubemauch, and OflQeld, 
Towle & Linthicum, for complainant. 
Geo. A. Neal and T. S. Brown, for respondents. 

PHILIPS, District Judge. This is a bill in equity to enjoin the 
respondents from infringing on certain patent rights claimed by 
the complainant. The claim is what is known as a "combination 
claim," based on several patents claimed by the complainant. 
Among thèse is patent No. 495,944 (sériai No. 439,907), dated April 
18, 1893, granted to Winfleld S. Livengood (one of the respond- 
ents), Walter H. Chadbourne, and James M. Gibbons, of Kansas 
City, Mo. It is conceded by the parties that this patent passed 
by assignment and vested in the Midland Manufacturing Company 
of Kansas City, a corporation created under the gênerai corpora- 
tion laws of the state of Missouri. The complainant claims there- 
under by mesne assignments. This title is sharply eontroverted 
by the respondents. As the ownership of this title by the com- 
plainant is essential to the right of recovery, the question raised 
lies at the threshold of this controversy. The instrument under 
and through which complainant claims is as follows: 

"Whereas, Winfleld S. Livengood, Walter H. Chadbourne, and James M. 
Gibbons, ail of Kansas City, in the state of Missouri, invented certain new 
and useful improvements in baling presses, for which, on the 15th day of 
July, 1892, they flled application for letters patent of the United States, 
sériai number 439,907, ail of which said parties having assigned their entire 
interest in said Improvements to the Midland Manufacturing Company, of 
the same place; and whereas, Edward Kelly, of the same place, is desirous 
of acquiring the entire interest in said invention, and in the letters patent 
to be obtalned therefor: Now, therefore, to ail whom it may concern, be it 
known that for and in considération of the sum of eight hundred ($800) 
dollars, to it in hand paid, the receipt of which is hereby acknowledged, the 
said Midland Manufacturing Company, through its duly-authorized président, 
Walter H. Chadbourne, hâve sold, assigned, transferred, and by thèse prés- 
ents do sell, assign, and transfer, unto the said Edward Kelly, the full and 
exclusive right to the said Invention, as fully set forth and described in the 
spécification executed by the said Livengood, Chadbourne, and Gibbons pre- 
paratory to obtaining letters patent of the United States therefor. And the 
said Midland Manufacturing Company does hereby authorize and request the 
commissioner of patents to issue the said letters patent to the said Edward 
Kelly, as the owner of the entire right, title, and interest In and to the same, 
for the sole use and behoof of the said owner and his légal représentatives. 
In testimony whereof, I hâve hereunto set my hand and afflxed, the corporate 
seal of said company, this 23rd day of March, A. D. 1893. 

"The Midland Manufacturing Company, 

"[Seal.] By W. H. Chadbourne, Prest. 

"Attest: P. D. Myers, Secy." 

Did Chadbourne, who signed this instrument as président, hâve 
authority to exécute the same and pass the title? The statute 
under which this company was incorporated provides (Rev. St. Mo. 
1889, § 2772) that "the property or business of the corporation shall 
be controlled and managed by directors, not less than three nor 
more than thirteen in number." Section 2508 provides, inter alia, 
that such corporation has power "to make by-laws not inconsistent 
with existing law, for the management of its property, the régula- 
tion of its affairs and for the transfer of its stock." Among the 
by-laws adopted by this company are the following: 
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"Art. 4. An annual meeting of the directors shall be held immedlately 
after the annual stockholders' meeting, on the second Monday in January, at 
the gênerai office of the company. Spécial meetings of the board may be 
held at any time, on written call of the président, mailed by registered letter 
to the usual place of address of each director five days prior to said meeting. 
The board of directors shall hâve the gênerai management and control of 
the affairs of the company, being the trustées holding and managing the cor- 
poration property for the beneflt of the stockholders." "Art. 6. It shall be 
the duty of the président to préside at ail meetings, both for directors and 
stockholders; to issue calls for spécial meetings of the board of directors, 
and perform such duties as the board of directors may prescribe. The prési- 
dent shall, under the directors, hâve the gênerai management and control 
of the business affairs of the company. The président, treasurer, and secre- 
tary shall attest the same, and affix the corporate seal thereto. The prési- 
dent shall exécute and acknowledge, in behalf of the company, ail instru- 
ments requiring acknowledgment: provided, that in no case shall he exécute 
and acknowledge any instrument of writing whereby real estate is conveyed 
or affected, or stock is to be controlled, until he has been authorized by the 
board of directors." 

At its inception, on June 18, 1892, the directors named were 
said Chadbourne, Livengood, and Gibbons; said Chadbourne being 
named as the président, and Livengood as the secretary. On Au- 
gust 1, 1892, at a stockholders' meeting, it was voted to increase 
the number of directors to five, which was done by naming James 
Trowbridge and John Wedge additional directors. But as no cer- 
tificate evidencing this increase of directors was filed with the sec- 
retary of state, as prescribed by said section 2508 of the statute, 
that act, for the purposes of this case, may be regarded as inef- 
fectuai, thus leaving the board of directors as originally consti- 
tuted. At said meeting on August 1, 1892, Livengood tendered his 
résignation as secretary of the board, which was accepted, and 
thereupon P. D. Myers was elected director and secretary. It 
does not affirmatively appear that Livengood ever resigned as di- 
rector, though the board seems to hâve acted on that assumption. 
The last meeting of the board, as shown by the records of the 
company, was held August 15, 1892, at which nothing was done. 

It may be conceded that, where a deed in form is made by the 
officer authorized by statute to make it, it is prima facie évidence 
of a conveyance; but it is subject to explanation and contradic- 
tion by évidence, and will be ineffectuai to pass the title to one tak- 
ing with knowledge of the facts contradicting the authority. The 
facts, as disclosed by this record, are that this same complainant, 
at the time of said attempted assignment and conveyance, had 
pending in this court a suit against said Midland Manufacturing 
Company for infringement of complainant's rights under its other 
patents. Pending that litigation said Chadbourne got into some 
trouble, criminal in its character, which, in his judgment, rendered 
an indeflnite leave of absence from the state advisable. He owed 
one Edward Kelly between two and three hundred dollars. To 
pay that and the lawyers who represented the manufacturing com- 
pany in said litigation, Chadbourne was induced, before leaving, 
to exécute said instrument to Kelly, who was then to convey to 
complainant company. The said arrangement in fact was made 
to accomplish a threef old object : First, to enable KelLr to gûJIo-* 
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his daim against Chadbourne; second, to enable said lawyers to 
get their fées; and, third, to obtain this raoney the complainant 
company was brought into the scheme, its inducement being to get 
rid of tliat litigation, and to acquire whatever of right and value 
there was in the patent. Whether any part of the money thus 
obtained went to aid Chadbourne in his flight, does not affirma- 
tively appear. There is an entire absence of proof that one dollar 
of this purchase money went into the treasury of the manufactur- 
ing company, and its debts, of a large amount, were left unsatisâed. 
There was no meeting of the board of directors to consider this 
attempted sale, although they had, at the regular meeting in Au- 
gust preceding, established an office and place of meeting. The 
matter of such sale and transfer was never considered nor can- 
vassed by the board of directors, as such, and one of the directors 
(Gibbons) was not even notifled thereof. Chadbourne was simply 
called into the private office of said lawyers, and his signature to 
the instrument of conveyancë was there obtained. Mr. Myers, in 
his testimony, explains this transaction. He says that they met 
Mr. Sooy, the président of the complainant company, and made to 
him a proposition to buy out the whole concern on condition that 
Mr. Livengood was to manufacture hay presses for the complain- 
ant, and he (Sooy) was to assume and pay the debts of the Midland 
Manufacturing Company. This being declined, it was finally con- 
cluded, as far as Sooy and the attorneys of the manufacturing com- 
pany were concerned, to turn the property over to Kelly, for money 
he had loaned Chadbourne, and for some checks which he had 
loaned to the company, and for the fee that said lawyers claimed 
for conducting said suit, — ail at an estimate of about $800. My- 
ers testified : 

"After their plans were submitted to me, and the assignaient paper made 
out for my signature as secretary of the company, I refused to do it, on the 
ground, as I had then learned, that thèse patents were about the entire cap- 
ital stock of the company, and without the action of the board of directors, 
and others interested, they had no right to do it." 

He says there was no meeting of the board of directors to con- 
sider the matter. 

"I told Mr. Alderson [one of the lawyers] I would not do it, and I told Mr. 
Chadbourne and I told Mr. Kelly that I would not do it; but Alderson was 
the attorney of the concern, and insisted that I had a right to do it, and 
he and Chadbourne overruled me, and I did do it. I always insisted that 
whpever took the patents should pay the debts of the company." 

Ail he did was simply to "attest" the instrument. Mr. Gibbons, 
the other director, was not even notifled of this action. 

It is common learning, universally recognized in this country, 
that such corporations are precisely what the act of their création 
makes them, — no more and no less. They possess such faculties 
only as they are endowed with by the créative act. As said by 
Wagner, J., in City of St. Joseph v. Clemens, 43 Mo. 404: 

"The corporate acts must not only be authorized by the charter, but thèse 
acts must be done by such offîcors and agents, and in such manner, as the 
charter directs." 
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Officers of corporations are spécial, not gênerai, agents. They 
hâve no power to bind the corporation, except within the limita 
prescribed by the charter and by-laws, and persons dealing with 
them are chargea with notice of the extent of their authority. 
Adriance v. Roome, 52 Barb. 399. The désignation of certain meth- 
ods and agencies by the charter implies a prohibition of any others. 
Landers t. Church of Rchester, 97 N. Y. 119. Parties dealing 
with such corporations take with notice of the by-laws. Dabney 
v. Stevens, 32 N. Y. Super. Ct. 415, 46 N. Y. 681. So it is held that, 
where the offlcers of a corporation exécute assignments of its prop- 
erty without authority, it cannot be made good by any proof of 
exécution before a commissioner. Murray v. Vanderbilt, 39 Barb. 
140. 

What is the direction of the charter of this company? Section 
2510, Rev. St. Mo. 1889, provides that: 

"When the corporate powers of any corporation are directed by its char- 
ter, or the provisions of this law, to be exercised by any particular body or 
number of persons, a majority of such body or persons, if it be not otherwise 
provided in the charter or law creating it, shall be a sufficient number to f orm 
a board for the transaction of business, and every décision of a majority of 
the persons duly assembled as a board shall be valid as a corporate act" 

This statute does not say that an act shall be deemed to be that 
of the governing board whenever it shall be shown to hâve re- 
ceived the sanction of members of the board, but its express lan- 
guage is that this voice of the majority shall control in the corpo- 
rate transactions, when "duly assembled as a board." How is this 
corporate action — the voice of the body politic — to be evidenced? 
Olearly, by assembling together as a board, either at regular, stated 
meeting, or at a called convention after due notice to each mem- 
ber of the board, as prescribed by the by-laws herein quoted. 

The state of California has a similar statute. In Gashwiler v. 
Willis, 33 Cal. 12, the court held that not ail the stockholders, con- 
curring by separate acts or joint act, could transfer the corporate 
property, because — 

"The property in question was the property of the artiflcial being created 
by the statute. The whole title was in the corporation. The stockholders 
were not, in their individual capacities, owners of the property, as tenants 
in common, joint tenants, copartners, or otherwise." 

And although the governing board of trustées were présent, and 
participated in the act of the stockholders, it was held to be inef- 
fectuai to pass the title. The court said : 

"Such is not the mode in which the corporation is authorized by the law 
of its création to manifest its will and exercise its corporate powers. The 
power to sell and convey could only be conferred by the trustées when as- 
sembled and acting as a board. This is the mode prescribed." 

In McCullough v. Moss, 5 Denio, 567, the court says: 

"The affaire of the corporation were to be conducted by flve directors, a 
majority of whom formed a board for the transaction of business, and a dé- 
cision of a majority of those duly assembled as a board was requisite to 
make a valid corporate act. * * * When a charter invests a board with 
power to manage the concerns of a corporation, the power is exclusive in its 
cnaracter, * * * The stockholders, as such, in their collective capacity, 
v.72F.no.6 — 16 
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could do no corporate act The directors were their représentatives, and 
alone authorlzed to act." 

In Cammeyer v. Lutheran Churches, 2 Sandf. Ch. 208-229, the 
vice chancellor said: 

"The directors In the bank, and the trustées, in this case, are, by the char- 
ter, the sélect class or body which is to exercise the corporate functious. In 
order to exercise them, they must meet as a board, so that they may hear 
each other's viëws, deliberate, and then décide. Their separate action, indi- 
vidually, without consultation, although a majority in number should agrée 
upon a certain act, would not be the act of the constituted body of men 
clothed with the corporate powers. Nor would their action in a meeting of 
the whole body of corporators, or of another and larger class, in which they 
are but a component part, be a valid corporate act. In thus acting they 
would not be distinguishable from their associâtes, and their action is united 
with that of others /ho hâve no proper or légal right to join with them in 
its exercise. Ail proper responsibility is lost. The resuit may be the same 
that it would hâve been if they had met separately, and it may be différent. 
In the gênerai assemblage, influences may be brought to bear upon the 
trustées, which, in their proper board, would be unheeded, and no one can 
say with certainty that their vote in the latter event would hâve been the 
same." 

In State v. Ancker, 2 Eich. Law, 245, the court, speaking of the 
action of a board illegally assembled, says : 

"Without being summoned together, the board, as individuals, hâve no of- 
ficiai authority, nor hâve they any original authority at ail, either under the 
charter or the by-laws." 

So it is said in Titus v. Railroad Co., 37 N. J. Law, 102: 

"The affairs of corporate bodies are within the exclusive control of their 
board of directors, from whom authority to dispose of assets must be derived." 

See, also, Bank v. Dunn, 6 Pet. 51; U. S. v. City Bank of Colum- 
bus, 21 How. 356; Railway Co. v. Allerton, 18 Wall. 233; Walworth 
County Bank v. Far mers' Loan & Trust Co., 14 Wis. 357; Hyde v. 
Larkin, 35 Mo. App. 365. 

Another question of gravity is presented by this action of the 
président of the Midland Manufacturing Company. It has been 
held by high authority that it is not within the contemplation of 
the législative grant of such a franchise that the board of direct- 
ors, even by their formai action, can deed away the entire property 
of the corporation, on which it dépends for "living up to the ob- 
ject of its création"; for, when they thus strip the corporation of 
its means of subsistence, they put an end to its active life, and 
work out its practical dissolution. This is not within the terms of 
their agency to "manage its business affairs." Abbot v. Rubber 
Co., 21 How. Prac. 193, 33 Barb. 578; 1 Mor. Priv. Corp. §§ 512, 513. 
It has been held in this state that directors of such corporations 
may make a deed of gênerai assignaient for the benefit of credit- 
ors, and the like, as such act, in case of insolvency, is but executing 
the intendment of the .charter, in conducting its business, by thus 
applying the assets for the purpose for which the directors held 
them in trust; yet I undertake to say that no authority can be 
found to support the action of the président of this concern, at- 
tended with the remarkable circumstances which characterize the 
transaction under review. And while it is true that the charter 
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of this company, following more the letter of the statute than the 
spirit prompting the incorporators, authorized them to engage in 
other business opérations, the concern in fact had no other business 
or property. It was organized by the three grantees under said 
patent, and for the purpose of manufacturing and selling hay 
presses thereunder. The patent gone from their control, the cor- 
poration ceased to be, "a going concern." It is suggested in argu- 
ment by counsel that thèse défendants are not in position, in this 
action, to interpose this défense. Why not? The bill counts on 
a naked légal title ; as much so as an action of ejectment, or tres- 
pass vi et armis. Chief Justice Dixon, in Walworth County Bank 
v. Farmers' Loan & Trust Co., supra, met a like contention with 
characteristic aptness. After conceding that in the action of tres- 
pass, where possession of personal property was ordinarily suffi- 
cient to maintain trespass against ail persons save the owner, ne 
said: 

"But when, In order to prove possession, it beeomes necessary for the plaintiff 
to show a transfer of the property from some former owner to himself, and he 
attempts to do so, and fails, the right of action fails also." 

And, looking at the equities of this case, the défendant Liven- 
good, at least, who seems to hâve had about genius enough to in- 
vent something in mechanics, but not enough common sensé to pro- 
tect his discoveries against his immédiate necessities, may well 
complain of this attempted transfer of the patent which is the 
claimed product of his mind. He owned $8,000 of the capital stock 
of this corporation. When he resigned his secretaryship, the con- 
cern contracted to pay him an amount of money for his stock, which 
stock was placed — in the nature of an escrow — with one Wedge, 
to hold until the purchase money was paid. That money was never 
paid, and consequently the stock, of right, belongs to Livengood. 
So, when Chadbourne undertook to convey the patent to the com- 
plainant company, had it been effective, it would hâve rendered ab- 
solutely valueless the claim of the défendant Livengood. He has 
a right, therefore, in this action, to complain of the attempt of 
Chadbourne to thus despoil him. 

The complainant has presented in évidence an alleged contract 
with Livengood, — made in 1889, perhaps, — by which Livengood was 
to concède to complainant any future patents he might acquire. 
There are several answers to the interposition of this claim: No 
such issue is presented by the pleadings, and therefore the same 
cannot be considered. Newham v. Kenton, 79 Mo. 382. It was 
also an executory contract, for breach of which, if any, the com- 
plainant has a remedy in another form of action, the forum for 
which would be the state court, the parties being citizens of this 
state. It cannot be the predicate of a claim for the infringement 
of a patent of which the complainant is not the légal owner. 

Inasmuch, therefore, as the lack of title to said patent No. 495,- 
944 breaks the continuity of the combination claim, it résulta, with- 
out considering the validity of complainant's other patents, that 
this action must fail. The bill is accordingly dismissed, at com- 
plainant's costs. 
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ELDER et al. v. WHITÉSIDES et al. 

(Circuit Court, B. D. Louisiana. March 22, 18954 

No. 12,383. 

1. CONSPIRACT— UnLAWPDL . COMBINATIONS— INJUKCTION. 

A conspiracy to prevent the loading or unloading of a vessel, except by 
such labor as may be acceptable to défendants, roay be enjoined, though 
no particular overt act against that particular vessel is alleged or proved. 
Arthur v. Oakes, 11 0. C. A. 209, 63 Fed. 310, followed. 

2. Samk — Ceimikad Acts. 

It is no ground for refusing an injunction to restrain conspirators from 
dolng irréparable damage to complainant's property rights that some of the 
acts enjoined would subject the wrongdoers to a criminal prosecution. 
Arthur v. Oakes, 11 C. C. A. 209, 63 Fed. 310, followed. 

8. SAMB— JUBISDICTIOK OF FEDERAL COURTS. 

A suit by an alien against citizens of the United States to enjoin a con- 
spiracy to prevent the loading or unloading of complainant's ship is within 
the equity jurisdiction of the fédéral courts, independently of any question 
as to interférence with Interstate or f oreign commerce. Arthur v. Oakes, 
11 C. C. A. 209, 63 Fed. 310, and Hagan v. Blindell, 6 C. C. A. 86, 56 Fed. 
696. followed. 

This was a Mil in equity, flled March 4, 1895, by Elder, Dempster 
& Co., of Liverpool, England, owners of certain steamships, against 
William Whitesides et al., citizens of Louisiana, alleging an un- 
lawful combination and conspiracy on the part of said défendants 
to prevent the loading or unloading of complainants' steamships 
at Gretna, La., except by such labor as might be acceptable to said 
défendants; that such combination and conspiracy absolutely pre- 
vented complainants from loading or unloading their steamers, 
at said port of Gretna, by other than the said défendants and their 
confederates. An injunction réstraining said défendants from con- 
tinuing their said combination and conspiracy is prayed for. 

Gurley & Mellen, for complainants. 
W. L. Thompson, for défendants. 

PARLANGE, District Judge. The défendants hâve been granted 
ail the time which they hâve requested to présent their side of the 
case. The argument made by their counsel may be divided un- 
der four heads. He urged: First, that there is no allégation or 
proof of any overt act committed by the défendants against the 
particular vessel mentioned in the bill; second, that a court of 
equity cannot enjoin crime; third, that no damages hâve actually 
been inflicted upon the vessel; and, fourth, that the proof of con- 
spiracy is insufficient. 

In a récent case decided by the United States circuit court of 
appeals, Seventh circuit (Arthur v. Oakes, 11 C. C. A. 209, 63 Fed. 
310), in which Mr. Justice Harlan was the organ of the court, 
ail the law points made by the counsel for the défendants hâve 
been passed upon, clearly and distinctly. In speaking of combina- 
tions and conspiracies, Mr. Justice Harlan said: 

"According to the principles of the common law, a conspiracy upon the part 
of two or more persons, with the intent, by their combined power, to wrong 
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others, or to préjudice the rights of the public, 1s In ltself illégal, although noth- 
ing be actually done in the exécution of such conspiracy. This is fundamental 
in our jurisprudence. So, a combihation or conspiracy to procure an employé 
or body of employés to quit service, in violation of the contract of service, would 
be unlawful, and, in a proper case, might be enjoined, if the injury threatened 
would be irrémédiable in law. It is one thing for a single individual or for 
several individuals, each acting upon his own responsibiiity, and not in co- 
opération with others, te form the purpose of inflicting actual injury upon the 
property or rights of others. It is quite a différent thing, in the eye of the 
law, for many persons to combine or conspire together with the intent, not 
simply of asserting their rights or of accomplishing lawful ends by peaceable 
methods, but of employing their united énergies to injure others or the public. 
An intent upon the part of a single person to injure the rights of others or of 
the public is not in itself a wrong of which the law will take cognizance, unless 
some injurious act be done in exécution of the unlawful intent. But a com- 
bination of two or more persons with such an intent, and under circumstances 
that give them, when so combined, a power to do an injury they would not 
possess as individuals acting singly, has always been recognized as in itself 
wrongful and illégal." 

The justice cites approvingly the language of another court, as 
follows: 

"There is nothing in the objection that to punish a conspiracy where the end 
is not aceomplished would be to punish a mère unexècuted intention. It is not 
the bare intention that the law punishes, but the act of conspiring, which is 
made a substantive offense by the nature of the object to be effeeted." State 
v. Buchanan, 5 Har. & J. 317. 

The justice further said: 

"The authorities ail agrée that a court of equity should not hesitate to use 
this power [injunction] when the circumstances of the particular case in hand 
require it to be done in order to protect rights of property against irréparable 
damage by wrongdoers. * * * That some of the acts enjoined would hâve 
been criminal, subjecting the wrongdoers to actions for damages or to criminal 
prosecution, does not, therefore, in itself détermine the question as to interfér- 
ence by injunction. If the acts stopped at crime, or involved merely crime, or 
if the injury threatened could, if done, be adequately compensated in damages, 
equity would not interfère. But as the acts threatened involved irréparable 
injury to and destruction of property for ail the purposes for which the prop- 
erty was adapted, as well as continuons acts of trespass, to say nothing of the 
rights of the publie, the remedy at law would hâve been inadéquate. 'Form- 
erly,' Mr. Justice Story says, 'courts of equity were extremely reluctant to inter- 
fère at ail, even in regard to cases of repeated trespasses. But now there is not 
the slightest hésitation, if the acts done or threatened to be done to the prop- 
erty would be ruinous, irréparable, or would impair the just enjoyment of the 
property in future. If, indeed, courts of equity did not interfère in cases of 
this sort, there would, as has been truly said, be a great failure of justice in 
this country.' " 

So far as the question of jurisdiction is concemed, it is clearly 
settled, both by Arthur v. Oakes, supra, and by the décision of the 
United States circuit court of appeals of this (the Pifth) circuit. 
Hagan v. Blindell, 6 C. C. A. 86, 56 Fed. 696. In both of those cases 
the jurisdiction depended entirely, as in the case at bar, upon the 
diverse citizen ship of the parties and the équitable powers of the 
court. In the former of said cases, Mr. Justice Harlan said: 

"In the course of the argument, some référence was made to the àct of con- 
gress of July 2, 1800, entitled 'An act to protect trade and commerce against 
unlawful restraints and monopolies' (26 Stat. 209). It is not necessary in this 
case to décide whether, within the meaning of that statute, the acts and com- 
binations against which the injunction was aimed would hâve been in restraint 
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of trade or commerce among the several States. This case was not based upon 
that act. The questions now before the court hâve been determined without 
référence to the above act, and npon the gênerai principles that control the ex- 
ercise of jurisdiction by courts of equity." 

In the latter of said cases (Hagan v. Blindell, 6 C. C. A. 86, 56 
Fed. 696), «Judge Toulmin, as the organ of the Fifth circuit court 
of appeals, said: 

"The only practical question presented by the record is whether the court be- 
low had jurisdiction of the case as made by the bill. We concur in the con- 
clusion reaehed by the learned judge who decided the case below, as expressed 
in his opinion, and which is made a part of the record, that the jurisdiction of 
the court is maintainable on gênerai principles of équitable jurisdiction; and 
a careful examination of the case satisfles us that, under ail the facts before it, 
there was no error in the court awarding a preliminary injunction." 

The décisions above referred to clearly dispose of ail the law 
points raised by défendants' counsel. The proof of conspiracy is 
made out by the affidavits offered by complainants. The only proof 
offered by the défendants is their affidavit, which confines itself to 
a déniai that they interfered with the complainants, or prevented 
the loading of the vessel Niagara, or caused damages to the 
complainants. This seems to be in Une with the argument of their 
counsel, and to be based upon the theory that the jurisdiction of 
the court dépends upon unlawful overt acts having been committed 
against the particular vessel mentioned in the bill, and upon actual 
damages having been caused the complainants, prior to the ap- 
plication for the injunction. There is no déniai of the agreement 
or conspiracy to do the unlawful things chargea in the bill, which 
conspiracy is the gravamen of the case. The preliminary injunc- 
tion must issue. 



DE LACET v. NORTHERN PAG R. CO. et al. 

(Circuit Court of Appeals, Ninth Circuit. February 3, 1896.) 

No. 244. 

Railroad Land Gbants— Exception of Pbe-emption Claims. 

When a grant is made to a railroad company of parts of the public lands, 
within certain limits, "not reserved, sold, granted, or otherwise appro- 
priated, and free trom pre-emption or other claims or rights," at the time 
of the definite location of the road, the mère existence, at the time of the 
definite location of the road, of a pre-emption claim to land within the 
limits of the grant, properly entered on the records of the land office, 
prevents the grant from attaching to such land, without regard to the 
validity of such claim; and no title passes to the railroad company by 
virtue of a patent for the land, issued to it by the goyernment upon a find- 
ing that the pre-emption claim had been abandoned. 

In Error to the Circuit Court of the United States for the West- 
ern Division of the District of Washington. 

This was an action of ejectment by the Northern Pacific Rail- 
road Company and others against James De Lacey to recover cer- 
tain lands in the state of Washington. Judgment was rendered 
for the plaintiffs in the circuit court. 66 Fed. 450. Défendant 
brings error. Reversed. 
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Ballard & Norris and Thos. Carroll, for plaintiff in error. 
P. M. Dudley and Jos. D. Eedding, for défendants in error. 

Before McKENNA and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. The Northern Pacific Railroad Company, 
the défendant in error hère, brought this action in the court be- 
low to recover from the défendant there, plaintiff in error hère, 
the possession of the S. W. \ of the N. W. \, the S. E. i of the N. 
W. \, and the E. \ of the S. W. \, of section 21, township 20 N., 
range 3 E., of Willamette Meridian, situated in the state of Wash- 
ington, for which that company holds a patent issued by the govern- 
ment of the United States in confirmation of title supposed to 
hâve been conferred upon it by the act of congress of July 2, 1864 
(13 Stat. 365). By that act, the Northern Pacific Railroad Com- 
pany was incorporated, with authority to construct and to main- 
tain a continuous railroad and telegraph line— 

"Beginning at a point on Lake Superior, in the state of Minnesota or Wis- 
consin, thence westerly by the most eligible railroad route, as shall be deter- 
mined by said company, within the territory of the United States, on a line 
north of the 45th degree of latitude, to some point on Puget Sound with a 
branch via the valley of the Columbia river, to a point at or near Portland, 
in the state of Oregon, leaving the main trunk line at the most suitable place, 
not more than three hundred miles from its western terminus." 

— And granting to the company, in aid thereof, every alternate 
section of public land, not minerai, designated by odd numbers, 
to the amount of 20 alternate sections of land per mile on each 
side of its line, as the company should adopt through the ter- 
ritories of the United States, and 10 alternate sections per mile 
where the road passes through any state — 

"And whenever on the line thereof the United States hâve full title, not 
reserved, sold, granted, or otherwise appropriated, and free from pre-emption, 
or other claim or rights, at the time the line of said road is definitely flxed, 
and a plat thereof flled in the office of the commissioner of the gênerai land 
office; and whenever prior to said time, any of said sections or parts of sec- 
tions shall hâve been granted, sold, reserved, occupied by homestead. set- 
tiers, or pre-empted, or otherwise disposed of, other lands shall be selected 
by said company in lieu thereof, under the direction of the secretary of the 
interior, in alternate sections, and designated by odd numbers, not more than 
ten miles beyond the limits of said alternate sections." 

The sixth section of the act provided that : 

"The président of the United States shall cause the lands to be surveyed 
for forty miles in width on both sides of the entire line of said road, af ter the 
gênerai route shall be flxed, and as fast as may be required by the construc- 
tion of said railroad; and the odd sections of land hereby granted shall not 
be liable to sale, or entry, or pre-emption before or after they are surveyed, 
except by said company, as provided in this act." 

On the 31st day of May, 1870, congress passed a joint resolution, 
by which, among other things, the Northern Pacific Railroad Com- 
pany was authorized — 

"To locate and construct, under the provisions and with the privilèges, 
grants, and duties provided for in its act of incorporation, its main road to 
some point on Puget Sound via the valley of the Columbia river, with the 
right to locate and construct its branch from some convenient point on its 
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main trunk Hne across the Cascade Mountains to Puget Sound; and In the 
event of there not being In any state or territory in wb.ich said main Une or 
branch may be located, at the time of the final location thereof, the amount 
of lands per mile granted by congress to said company, within the Uinits 
prescribed by its charter, then said company shall be entitled, under the di- 
rections of the secretary of the interior, to receive so many sections of land 
belonging to the United States, and designated by odd numbers, in such state 
or territory, within ten miles on each side of said road, beyond the limits 
prescribed In said charter, as will make up such deficiency, on said main Une 
or branch, except minerai and other lands as excepted in the charter of said 
company of eighteen hundred and sixty-four, to the amount of the lands that 
hâve been granted, sold, reserved, occupied by homestead settlers, pre-empted, 
or otherwlse disposed of subséquent to the passage of the act of July two, 
eighteen hundred and sixty-four. A.nd that twenty-five miles of said main 
Une between its western terminus and the city of Portland, in the state of 
Oregon, shall be completed by the flrst day of January, Anno Domini eigh- 
teen hundred and seventy-two, and forty miles of the remaining portion 
thereof each year thereafter until the whole shaU be completed between said 
points." 16 Stat. 378. 

By this resolution, as said by Mr. Secretary Lamar, in Railroad 
Co. v. McEae, 6 Land Dec. Dep. Int. 400— 

"The désignations of the Unes of the road were changea; that which bj' 
the granting act was known as the 'branch Une' (via the valley of the Colum- 
bia river, to à point at or near Portland, in the state of Oregon) was changea 
to 'main road' or 'main Une,' and that which had been designated as 'main 
Une' (across the Cascade Mountains to Puget Sound) was changed to 'branch 
Une.' So, by the joint resolution of 1870 [May 31], the company was author- 
ized to locate and construct its main Une via the Columbia river, through 
some point at or near Portland, Or., to a suitable point on Puget Sound, 
with the privilèges, grants, and duties provided for in its act of incorpora- 
tion." 

In the case of U. S. v. Northern Pac. R. Co., 152 U. S. 284, 14 
Sup. Ct. 598, it was held, among other things, that by the act of 
July 2, 1864, no land was granted to the Northern Pacific Railroad 
Company to aid the construction of any line of road between Port- 
land and Puget Sound, and that no public land disposed of by the 
government after the passage of the act of July 2, 1864, was in- 
tended to be embraced in the grant made by the joint resolution 
of May 31, 1870. The land in controversy lies within the primary 
limits both of the grant of the main line of the railroad as defi- 
nitely located, between Portland and Puget Sound, and the line of 
the Cascade Branch, as deflnitely located, between the point where 
it leaves the main line and crosses the Cascade Mountains to Pu- 
get Sound. By the resolution of May 31, 1870, lands were granted 
to the Northern Pacific Railroad Company, to aid the construction 
of that portion of the road between Portland and Puget Sound. 
It is undisputed that, at the time of the passage of that resolu- 
tion, there was upon file, in the local land office of the district 
where the land in controversy is situated, a valid and subsisting 
pre-emption claim by one John Flett, which claim operated to 
except the land from that grant to the railroad company. The 
question in the case is whether it was also excepted from the grant 
contained in the act of July 2, 1864, in aid of the line across the 
Cascade Mountains, then called the "main line," and subsequently 
made, as has been said, by the joint resolution of May 31, 1870, 
the "branch line." 
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It appears from the findings of fact filed by the court below that 
on April 9, 1869, Flett filed his declaratory statement of his in- 
tention to purchase the land in question under the laws of the 
United States authorizing the pre-emption of unoffered lands, but 
that whether or not he was then qualified to enter the land un- 
der the pre-emption laws was not niade to appear at the trial; 
that in the fall of 1869 he left the land in question, and did not 
thereafter réside thereon, "although it is recited in the décision 
of the secretary of the interior, in a contest between the railroad 
company, De Lacey, Flett, et al., before the interior départaient, 
involving the land hère in controversy, that in September, 1870, 
Flett went to the local land office, and told the officers that he had 
corne to prove up on his claim; that they told him it was railroad 
land, and that he had lost it; that Flett did not then actually of^ 
fer to make proof, but acquiesced in the advice of the local office 
that he was not entitled to make proof under his filing"; and that 
on September 7, 1887, Flett "submitted proof in support of his 
pre-emption claim, founded upon his declaratory statement filed 
April 9, 1869." It was also found as a fact by the court below 
that De Lacey settled upon the land in controversy in April, 1886; 
that on April 5, 1886, he applied to make homestead entry there- 
of; that his application was rejected, "for the reason that the 
land fell within the limits of the grant to the railroad company 
on both main and branch lines"; that, from this décision of the 
register and receiver, De Lacey appealed to the commissioner of 
the gênerai land office; that afterwards, under the instructions 
of the commissioner, a hearing was had, at which the railroad com- 
pany, De Lacey, Flett, and one John Algyr, who, it appears, had 
also sought to file a declaratory statement for the land, were prés- 
ent; that on July 27, 1889, the receiver of the local land office found 
that Flett had not voluntarily abandoned the land in 1869, and that 
his entry should be reinstated; that, from this finding, ail of the 
parties named, except Flett, appealed to the commissioner of the 
gênerai land office, and that, on December 5, 1889, the commis- 
sioner sustained the finding of the receiver; that thereafter the 
adverse parties to the contest appealed to the secretary of the 
interior, — and that on September 28, 1891, the secretary of the 
interior reversed the ruling of the commissioner of the gênerai land 
office, and awarded the land in controversy to the railroad com- 
pany, in pursuance of which ruling the patent was, on December 
13, 1892, issued to the company; that Flett's declaratory state- 
ment "was not formally canceled upon the records until Decem- 
ber 23, 1891." 

It appears from the bill of exceptions that Flett, at the time 
of filing his declaratory statement, paid to the receiver of the 
local land office the statutory fee of three dollars therefor, upon 
which the register of the land office issued and delivered to Mm 
his certificate; that on Jnly 15, 1887, Flett gave notice of his in- 
tention to make final proof to establish his claim to the land, 
notice of which was duly published by the register of the land 
office. In the contest that there arose between Flett, De Lacey, 
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Algyr, and the railroad company, testimony was taken, which was 
reviewed by the local offlcers, and, in turn, by the commissioner 
of the gênerai land office and the secretary of the interior. The 
offlcers of the local land office, in holding that Flett was entitled 
to make final proof of his right to pre-empt the land, said that 
it appeared from the testimony that Flett, in 1869, — 

"Bought the improvements of a former setUer, and moved on the land, 
claiming it tinder the pre-emption law; that he continued thereon with his 
family until the fall of that same year, when he was appointed as black- 
smith on the 1 Indian réservation; that he removed with his family from the 
land, when he received his appointment, and did not return thereto until the 
following summer; that he continued to cultivate the land, and made, dur- 
ing the years 1869 and 1870, valuable improvements thereon, and in the fall 
of 1870 he went to the land office to render his final proof, but the register 
would not listen to him, and finally, upon his insisting, ordered him out of 
the office, saying that the land belonged to the Northern Pacific Company; 
that Flett did not pursue the matter further at the time in the way of appeal, 
and immediately removed from the land, and has not resided thereon since; 
that no other claim, under any of the settlement laws, appears to hâve been 
made until 1873, when John Algyr made his application to file a pre-emption; 
that the testimony shows that Algyr settled upon the land in 1883, and built a 
house thereon, but has not resided upon the land since about the year 1884; 
that' James De Lacey settled upon the land in 1880, and has since resided 
continuously thereon, and has made valuable improvements." 

Thèse views of the local office were, as has been said, approved 
by the commissioner of the gênerai land office, but were overruled 
by the secretary of the interior, who said, among other things: 

"The record shows that Flett made settlement upon the land early in Feb- 
ruary, 1869, and actually resided upon it, with his family, until Nevember, 
1869, when he left it, and removed to other land, upon which he was residing 
on March 30, 1887, as shown by his answers to interrogatories propounded to 
him and submitted on the hearing ordered upon the application of Algyr 
to enter this land. What land this was is not definitely shown by the record, 
but, considering ail the évidence therein taken upon the several hearings, 
it may be fairly inferred that it was lot 3 in section 30, T. 20 N., R. 5 E., 
W. M., of which he made homestead entry on February 20, 1874, and made 
proof and received final certificate therefor June 9, 1880, as shown by the 
records of the office. It is contended that Flett did not move from the land 
In controversy until the fall of 1870, and that he cultivated the land in 1871, 
after the date of the filing of the map of gênerai route. While I am satisfied 
that the évidence of Flett offered on the hearing upon the application of 
Algyr shows that he left the land in 18(59, yet it may be conceded that he 
did not leave the land until 1871, because whether he did or did not would 
not in any manner affect the question as to whether the land was excepted 
from the withdrawal on gênerai route, inasmuch as the filing of itself, being 
a prima facie valid pre-emption filing, of record at said date, served to except 
the land covered thereby from the opération of said withdrawal; and whether 
the pre-emptor, under such filing, inhabited and improved the land, and per- 
formed' other duties under the pre-emption law, are questions that cannot be 
raised by the company in aid of the grant; but, when the statutpry period 
had expired without proof and payaient having been made, no presumption 
arises of the actual existence or continuance of the claim of the pre-emptor 
under such filing, and, if such a claim is alleged, it must be shown that the 
pre-emptor had not abandoned the land, and that his right or claim to the 
land was still existing. Hence, on May 14, 1874, when the road was definitely 
located, the filing of Flett had expired; and, proof and payment not having 
been made, the presumption arose that whatever claim had previously at- 
tached to the land under or by reason of such filing had been abandoned, 
and no longer in fact existed." • 
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The secretary proceeded to hold that that presumption was not 
rebutted by any proof, and accordingly awarded the land to the 
railroad company. 

It is not for us to détermine in this case whether Flett or either 
of the other individuals claiming the disputed land was legally 
entitled thereto, but the question is whether the land was covered 
by the grant to the Northern Pacific Railroad Company of July 2, 
1864. If it was excepted from that grant, the officers of the land 
department were without authority to issue a patent therefor to 
that company. Steel v. Refining Co., 106 U. S. 447-452, 1 Sup. Ct. 
389; Smelting Co. v. Kemp, 104 U. S. 636, 641. 

It appears from the findings that the map showing the definite 
location of the line across the Cascade Mountains was filed in the 
office of the commissioner of the gênerai land office March 26, 1884. 
The case therefore turns upon the question whether at that time 
the land in controversy was public land, and therefore passed 
under the grant of July 2, 1864, to the company, or was excepted 
therefrom by reason of the declaratory statement of Flett filed 
April 9, 1869, and the proceedings thereunder. The court below 
held that the préemption claim of Flett had been extinguished 
by abandonment at the time of the definite location of the Cascade 
Branch, and did not then exist, saying, in its opinion: 

"The material fact in this case is that, at the time the Une was deflnitely 
located, the claim of Flett no longer attached, but had been extinguished. It 
is immaterial whether it was extinguished by a proceeding in the land office 
resulting in a cancellation of the entry, or by the voluntary action of the claim- 
ant amending his entry and releasing the lands, as in the Amacker Case [7 C. 
G. A. 518, 58 Fed. 850], or by the abandonment and forfeiture of the claim, as 
in the case now under considération. The défendant relies upon the fact that 
the Flett entry remained uncaneeled until 1891. A declaratory pre-emption 
statement on file prior to and at the time the grant was madewould be proof of 
the intention of congress to exclude from the grant the land covered there- 
by; and such an entry in the file of the land office, made after the date of 
the grant, and remaining in existence at the time of the definite location, 
so as to furnish évidence of a claim that might ripen into a title by compli- 
ance with the land laws, would likewise serve to exclude the land from 
the grant; for it was not the intention of the grant, as constraed by the dé- 
cisions, to permit an inquiry into the bona fides of such a claim, or the per- 
formance of the conditions which rested upon the claimant But hère it is 
not only admitted by both the parties to the action that Flett abandoned 
and forfeited his claim in 1871; but the very right of the défendant to pos- 
sess and claim the land is predicated npon such abandonment by Flett and 
the extinction of Flett's claim. Such an admission must be held to destroy 
the effect and force of the entry in the land office. The court will not regard 
the existence of an entry the life of which is admitted to hâve expired, but 
must be guided by the admitted fact. It must be held, therefore, that the 
land in controversy was public land, subject to the grant in 1864, and free 
from any claim that would exempt it therefrom in 1884, when the Une of the 
road was deflnitely located." 

The fact that the claim of the défendant to the land in con- 
troversy is based upon the alleged fact of the abandonment by Flett 
of his pre-emption claim is, we think, a false quantity, for, the 
action being ejectment, the question is not whether the défendant 
thereto has title, but whether the plaintif! has; and, if the record 
shows that the condition of the land was such at the time of the 
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definite location of the Une of the road that it was excepted from 
the grant to the railroad company, it must necessarily resuit that 
the plaintiff hais no title, regardless of who may hâve. 

As has been seen, there was excepted from the grant to the 
Northern Pacific Company, among others, ail lands to which there 
was a pre-emption claim or right at the time of the definite loca- 
tion of the road. This filing of the map of definite location, said 
the suprême court, in Bailway Co. v. Dunmeyer, 113 U. S. 629-644, 
5 Sup. Ct. 566, established the criterion by which the lands to 
which the road had a right were to be determined. It also, said 
the court, furnished — 

•The means of determining what lands had previously to that moment 
been sold, reserved, or otherwise disposed of by the United States, and to 
which a pre-emption or homestead claim had attached; for, by examining 
the plats of this land in the office of the register and receiver, or in the gên- 
erai land office, it eould readily hâve been seen if any of the odd sections 
within ten miles of the Une had been sold, or disposed of, or reserved, or a 
homestead or pre-emption claim had attached to any of them. In regard to 
ail such sections they were not granted. The expressed and unequivocal 
language of the statute is that the odd sections 'not' in this condition are 
granted. The grant is limited by its clear meaning to the other odd sections, 
and not to thèse. * * * Did congress intend to say that the right of the 
company also attaches, and whichever proved to be the better right should 
obtain the land? The company had no absolute right until the road was 
built, or that part of it which came through the land in question. The home- 
stead man had five years of résidence and cultivation to perform before his 
right became absolute. The pre-emptor had similar duties to perform in 
regard to cultivation, résidence, etc., for a shorter period, and then payment 
of the price of the land. It is not conceivable that congress intended to 
place thèse parties as contestants for the land, with the right in each to re- 
quire proof from the other of complète performance of its obligation. Least 
of ail is it to be supposed that it was intended to raise up, in antagonism to 
ail the actual settlers on the soil, whoin it had invited to its occupation, this 
great corporation, with an intere'st to defeat their claims, and to corne be- 
tween them and the government as to the performance of their obligations. 
The reasonable purpose of the government, undoubtedly, is that which it 
expressed, namely: 'While we are giving liberally to the railroad company, 
we do not give any lands we hâve already sold, or to which, according to our 
laws, we hâve permitted a pre-emption or homestead right to attach. No 
right to such land passes by this grant. No interest in the railroad company 
attaches to this land, or is to be founded on this statute.' Such is the clear 
and necessary meaning of the words that there Is granted every alternate 
section of odd numbers to which thèse rights hâve not attached. It necessa- 
rily means that, if such rights hâve attached, they are not granted." 

When, on March 26, 1884, the map of the definite location of the 
Cascade Branch of the Northern Pacific Railroad Company was 
filed in the office of the commissioner of the gênerai land office, 
the records of the land office showed, then existing and uneaneeled, 
a declaratory statement filed by Flett for the land in controversy, 
for which filing he had paid, and for which he had the certificate 
of the local land office. The filing of such a statement was, as 
held by the suprême court in Whitney v. Taylor, 158 U. S. 85-94, 
15 Sup. Ct. 796, "in the strictest sensé of the term, the assertion of 
a pre-emption claim; and, when filed and noted, it was officially 
recognized as such." The record shows that it so remained, not 
only at the time of the filing of the map of the definite location 
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of the plaintiff's road, along which the land in controversy is sit- 
uated, but until December 23, 1891. Is not the condition of the 
records of the land départaient, at the time the railroad grant be- 
comes effective, in respect to the land embraced within its limits, 
to détermine the question as to whether the particular land in con- 
troversy passed or was excépted from the grant to the company? 
If not, what becomes of the déclarations made by the suprême court 
in the Dunmeyer Case, above quoted? To permit, for the purpose 
of a solution of that question, an inquiry into the merits of the 
pre-emptor's claim, is wholly inadmissible, for the reasons there 
stated. It is not the validity of the claim, but the fact that it 
existed at the time of the definite location of the plaintiff's road, 
that excluded the land in controversy from the category of "public 
lands," to which alone the company's grant attached. Doolan t. 
Carr, 125 IL S. 618-638, 8 Sup. Ct. 1228; Whitney v. Taylor, supra. 
In the case of Amacker v. Eailroad Co., 7 C. C. A. 518, 58 Fed. 
850 (referred to by the court below in support of its conclusion), 
it appeared from the records of the land office themselves that, at 
the time of the definite location of the road, the pre-emption claim 
that was relied upon to defeat the company's grant was not ex- 
isting, for the pre-emption claimant, Scott, had theretofore "vol- 
untarily flled in the land office his amended pre-emption claim, 
wholly excluding therefrom the land in controversy, and fixing his 
pre-emption entry upon other land." 7 C. C. A. 518, 58 Fed. 852. 
It is true that it is recited in the opinion of the secretary of the 
interior, above quoted, that on February 20, 1874, Flett entered as 
a homestead another pièce of government land, and that on June 
9, 1880, he made proof and received a certiflcate therefor; but it 
is also true that when, in September, 1870, he went to the local 
land office for the purpose of making proof of his right to pre-empt 
the land in controversy, he was denied that right, upon the ground 
that the railroad company was entitled to the land, and that he 
had lost it. That the company had not then acquired any right 
whatever to the land in question has already been shown, and 
that Flett was then legally and justly entitled to make, if he could, 
proof of the facts necessary to entitle him to purchase the land 
under the pre-emption laws, is equally clear. The error of the 
officers of the local land office in denying him that right is pal- 
pable. And such was the view of the subséquent officers of that 
office, when, in September, 1887, Flett "submitted proof in sup- 
port of his pre-emption claim, founded upon his declaratory state- 
ment filed April 9, 1869," which was allowed by them, and after- 
wards, on appeal, by the commissioner of the gênerai land office. 
Its subséquent rejection by the secretary of the interior, upon the 
ground, in part, that Flett had, in 1874, entered as a homestead 
another pièce of public land, in respect to which he was allowed 
to make the appropriate proof, and for which he received a cer- 
tiflcate, only emphasizes the fact that land in respect to which 
such a contest was being waged, to make good a claim of record 
and uncanceled at the time of the filin g of the map of the deflnite 
location of the plaintiff's road, was not then "public land," to 
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which the grant to the railroad company attached. It mîght be 
difficult to maintain that a pre-emptor who goes to the local land 
ofQce îor the purpose of making proof in support of his claim, and 
is denied by the officers that right, upon the ground that the land 
is within a grant to a railroad company, and that he has lost it, 
can be properly held to hâve voluntarily abandoned his claim, even 
though, under such circumstances, he afterwards enters as a home- 
stead another tract; but we think it unnecessary to détermine 
whether Flett intended to abandon his préemption claim, or wheth- 
er he abandoned and forfeited it by entering, in September, 1874, 
as a homestead, another pièce of public land. The controlling fact 
is that at the time of the definite location of the plaintiff's road, 
opposite which the land in controversy is situated, thère was on 
the record of the local land office Flett's declaratory statement, 
which had not been altered, amended, canceled, or set aside; and 
that fact operated to except the land in respect to which the claim 
existed from the grant to the railroad company. 

The principle applicable to the case is thus summed up by the 
suprême court in the case of Whitney v. Taylor, supra: 

"When on the records of the local land office there Is an exlsting claim on 
the part of an individual under the homestead or pre-emption law, which 
has been recognized by the officers of the government, and has not been can- 
celed or set aside, the tract in respect to which that claim Is existlng is ex- 
cepted from the opération of a railroad land grant containing the ordinary 
excepting clauses, and this notwithstanding such claim may not be enforce- 
able by the claimant, and is subject to cancellation by the government at its 
own suggestion, or upon the application of other parties. It was not the 
intention of congress to open a controversy between the claimant and the 
railroad company as to the validity of the former's claim. It was enough 
that the claim existed, and the question of its validity was a matter to be 
settled between the government and the claimant, in respect to which the 
railroad company was not permitted to be heard." 158 TJ. S. 92, 93, 15 Sup. 
Ct. 796. 

Judgment reversed, and cause remanded for further proceed- 
ings not inconsistent with this opinion. 



GLENS FALLS NAT. BANK v. CRAMTON. 
(Circuit Court, D. Vermont. March », 1896.) 

1. Abatement— Action against Stockholdeb. 

It is not a good plea in abatement, in an action against a stockholder 
in a corporation, based on a statute providing that the stockholders shall 
be personally liable for the indebtedness of the corporation, beyond their 
stock, to an amount equal to the par value of their stock, to allège merely 
that there are many other stockholders besides the défendant, and many 
other creditors besides the plaintiff, without alleging any interest in any 
one else in the plaintiff's cause of action, or that others are jointly liable 
with the défendant 

2. Same. 

Nor is it a good plea in abatement to such an action that the claims of 
the plaintiff are so involved with the claims of others that relief for ail 
must be had in ecniity. 



GLENS FALLS NAT. BANK V. CRAMT0N. 735 

Joël 0. Baker, for plaintiff. 
Charles M. Wilds, for défendant 

WHEELER, District Judge. The charter of the Vermont In- 
vestment & Guaranty Company provides: 

"Sec. 9. This corporation shall not transaci business until at least twenty- 
five thousand dollars ($25,000) of its capital stock has been acrually paid in; 
and no part of the capital stock shall be withdrawr so long as the corpora- 
tion has any unpaid or outstanding indebtedness or liability; and for any in- 
jury or damage coming to auy person or party fron a violation of the pro- 
visions of tins act, the stockholders shall be personally liable, and such injury 
or damage may be recovered by such person or pany in an action on the 
case, founded on this statute, and the stockholders shall be personally liable 
for the indebtedness of the corporation beyond their stock, to an amount equal 
t» the par value of their stock." Laws Vt 1884, No. 103. 

This suit is brought by the plaintiff, as a creditor, against the 
défendant, as a stockholder, upon the last clause of this section of 
that statute. The défendant has pleaded in abatement that there 
are 3,000 shares of stock, of $100 each, held by 146 persons, and 
many other creditors, with dues amounting to $800,000; that the 
corporation is in the hands of a receiver of the state court, with 
whom the plaintiff has filed this claim; and that the cause of ac- 
tion, if any, accrued in equity, and not at law. "Wherefore he prays 
judgment if the court hère will take further cognizance, or sustain 
the action aforesaid." The plaintiff has replied that the unsecured 
debts are less than $ 300,000, and the défendant has demurred. 

Ordinarily, a replication to a plea in abatement would be of no 
use; for, as the plea must be certain to a certain intent in every 
particular, whatever would save the suit should be negatived, and 
the omission of it would be fatal to the plea. But when a repli- 
cation to such a plea is filed, and demurred to, the demurrer, of 
course, reaches back to the plea, and tests it This plea is not a 
plea to the ability of the plaintiff to sue alone, for there is no al- 
légation of any interest of any one else in the plaintiff's cause of 
action; neither is it a plea of nonjoinder of défendants, for there 
is no allégation that others are jointly liable with the défendant; 
and, if the plea could in any wise be said to be well founded for 
such. defect of parties, it might be cured under the practice of the 
state, adopted hère, by adding the parties lacking. St. Vt. § 1180. 
That the plaintiff has a remedy in equity against the défendant 
which would include this cause of action can be no ground for 
abating this suit, for whether the plaintiff can maintain the action 
or not is to be tried in the action, and not elsewhere, on a plea to 
the merits, and not in abatement. 

The argument of the demurrer has not, however, proceeded upon 
the ground that the claim of the plaintiff alone against the de- 
fendant alone is cognizable only in equity, but rather upon the 
ground that it is so involred with the claims of others that relief 
for ail must be had in equity. If this ground is well founded, and 
goes so far as to show that the plaintiff has no right of action at 
law against the défendant, it is matter in bar, and not in abate- 
ment, and should be so pleaded. It, then, is of the gist of the 
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action to be tried on the merits, and the suit must be retained for 
the trial. If not, the right of that trial would be denied. 

But the broader ground of the plea seems to be that équitable 
rights of ether creditors and liabilities of other stockholders are 
involved, and cannot be tried hère in this proceeding. If there are 
other such rights and liabilities arising out of the situation, they 
cannot oust nor affect the jurisdiction of this court to try this 
case, without being brought forward and set up by some appro- 
priate proceeding in equity, for that purpose. A plea in abate- 
ment is wholly inadéquate to that end. The right of the plaintiff 
to maintain this action at law as against any légal défense must 
be tried in the action itself. The équitable rights of the défendant, 
not amounting to a légal défense, or of others, must be asserted, 
if any, in equity, and not in this mode hère. The plea is there- 
fore bad as a plea in abatement; the replication is good for such 
a plea; and the demurrer must, in this view, be overruled. 

Demurrer overruled, replication adjudged sufficient, and plea in- 
sufficient; défendant to answer over. 



NORTHERN PAC. R. CO. v. McCORMICK. 
(Circuit Court of Appeals, Ninth Circuit February 10, 1896.) 

No. 226. 

1. Public Lands — Décisions of Land Depabtment— Effect of Patent. 

The décisions of the land department in contested cases are conclusive 
only as to matters of fact within their jurisdiction, and a patent is not 
évidence of title to land which was not subject to disposition by the 
United States; but the question whether land included within a patent 
■was, at the time of the issue thereof, a part of the public domain, or sub- 
ject to such disposition, is always open for considération. 

2. Samk. 

The N. R. Co. brought an action of ejectment to recover a parcel of 
land within the limits of a grant to it in aid of the construction of its 
road. The incorporation of the Company, the grant by congress, the fil- 
ing of the maps of the route, in accordance with the terms of the grant, 
and the fact that the land in question was within the limits of the grant, 
were alleged in the complaint, and admitted by the answer. The com- 
plaint also alleged that, on the day of the location of the road, the land 
was public land, not sold or otherwise appropriated. This was denied 
in the answer, which alleged that, from a time prior to the grant to the 
railroad company, the land had been occupied and improved by the de- 
fendant and those from whom he derived title. This was denied by plain- 
tiff's reply. The answer also alleged that, at a time subséquent to the 
location of the road, the défendant applied to the land office to file nis 
pre-emption on the land; that the railroad company disputed his right to 
do so, and a contest followed, which was carried up, by appeals, to the 
secretary of the interior, who held that the défendant was entitled to the 
land, and a patent was thereafter issued to him therefor. Thèse alléga- 
tions were not denied by the plaintiff's reply, and thereupon judgment 
was given for the défendant on the pleadings. Held error, since the ad- 
judication of the land department and the issue of the patent were insuf- 
ficient to overeome the presurnption in favor of the title of the railroad 
company. 
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In Error to the Circuit Court of the United States for the Dis- 
trict of Montana. 

P. M. Dudley, Cullen & Toole, and Joseph D. Eedding, for plain- 
tifl in error. 
Toole & Wallace, for défendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

GILBERT, Circuit Judge. The plaintiff in error brought an ac- 
tion of ejectment in the court below against the défendant in error 
for the recoyery of the possession of the N. W. £ of section 21, town- 
ship 13 N., range 18 W., P. M.. Montana. Judgment was rendered 
for the défendant upon the pleadings, and the sole question pre- 
sented upon the writ of error is whether or not such judgment was 
erroneous. It is alleged in the complaint that the plaintiff is a 
corporation created under the act of congress approved July 2, 
1864, with authority to build a railroad from Lake Superior to 
Puget Sound, and that it has built such railroad, and earned the 
land grant which was provided for in section 3 of said act; that 
the map of the gênerai route of said railroad through the territory 
of Montana was flled on the 21st day of Pebruary, 1872; that the 
map of definite route through said territory was flled on the 6th 
day of July, 1882; that the land in controversy lies in one of the 
sections granted by the act, and is within 40 miles of the line of 
gênerai route and of the line of definite route; and that the land 
is agricultural, and not minerai. Ail thèse averments are admit- 
ted in the answer. The complaint further allèges that on the day 
of location of the gênerai route of 1872, and on the day of the defi- 
nite location in 1882, the land in controversy was public land of 
the United States, to which it had full title, not reserved, sold, 
granted, or otherwise appropriated, and free from pre-emption or 
other claims or rights. The answer dénies this allégation, and 
states that in January, 1864, one Higgins entered into the posses- 
sion of the land, which was then unappropriated ; that he erected 
improvements, and inclosed a portion thereof with a fence; that 
thereafter he continued to occupy and possess the sarue, until he 
sold his rights to others, and, through mesne conveyances, to the 
défendant, who, on the 6th day of January, 1881, became the owner 
of Higgins' claim to the land; that the land has been occupied con- 
tinuously from July 1, 1862, to the time of the commencement of 
this action, by persons who were entitled to enter the same under 
the public land laws of the United States. Thèse allégations of 
the answer are denied in the reply. The défendant, in his answer, pro- 
ceeded further to allège the facts upon which judgment was granted 
in his favor in the court below, which, in substance, are as follows: 
That some time after January 6, 1881, the date whereof is not 
stated, but elsewhere appears to be May 1, 1889, the défendant ap- 
plied to the United States land office, at Helena, Mont., to file his 
pre-emption on said land; that the plaintiff appeared and contested 
said filing; that, after a hearing and full proof, the register and 
v.72F.no.6— 47 
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receiver decided that the défendant was entitled to enter said land 
under the laws of the United States, and that the plaintiff had no 
right, title, or interest therein, said land being reserved from the 
land grant to the railroad company; that from this décision ïn 
the land office at Helena an appeal was taken to the commissioner 
of the gênerai land office, and then to the secretary of the interior, 
whereupon the décision was affirmed, and it was held that the de- 
fendant was entitled to hold and possess said land under the public 
land laws of the United States, and that the plaintiff had no right, 
title, or interest therein ; that the défendant filed his declaratory 
statement with the register and receiver at Helena, Mont., to pre- 
erupt said land on the lst day of May, 1889; that he afterwards 
changed his pre-emption entry to a homestead entry, and paid the 
register and receiver the necessary fées therefor; that on March 20, 
1891, he ruade final proof, and that the plaintiff made no objection 
or protest thereto; that the proof was accepted by the land office, 
and a patent issued to the défendant on November 16, 1891. 

What are the facts, then, which are admitted in the pleadings, 
and upon which judgment was rendered? They are, in brief, that 
the land in controversy is in an odd-nurabered section, and lies within 
the place limits of the land grant to the plaintiff; that said land 
was, at the date of the grant, as well as at the date of filing the 
map of the gênerai route, and at the time of the definite location 
of the road, unsurveyed public land; that it was not excepted from 
the grant by reason of being minerai land; that it has been pat- 
ented to the défendant as a homestead claimant, and has been by 
the land départaient decided to be subject to his homestead claim, 
in a contest between him and the plaintiff, upon proceedings the 
initial step of which was taken in the local land office, seven years 
subséquent to the date of the definite location of the road. There 
is but one question, therefore, for détermination in this court, and 
that is whether the adjudication of the land départaient and the 
issuance of the patent overcome the presumption that otherwise 
would obtain in favor of plaintiff's title, and prove the title to be 
vested in the défendant. 

The décisions in the land department in contested cases are con- 
clusse only as to matters of fact which come within their juris- 
diction, and a patent is not évidence of title to land which was not 
subject to disposition by the United States. Barden v. Railroad 
Co., 154 U. S. 327, 14 Sup. Ct. 1030; Best v. Polk, 18 Wall. 112; 
Morton v. Nebraska, 21 Wall. 660; Sherman v. Buick, 93 U. S. 209; 
Wright v. Roseberry, 121 U. S. 488, 7 Sup. Ct. 985; Mining Co. v. 
Campbell, 135 U. S. 286, 10 Sup. Ct. 765. As the pleadings stood 
at the time judgment was rendered, ail the facts essential to the 
establishment of the plaintiff's title were alleged, and were undis- 
puted, save only as they are affected by the adjudication referred 
to in the answer and the patent so issued. The adjudication was 
had upon an entry confessedly made long after the title passed to 
the railroad company. No state of facts appears, and none is con- 
ceivable, upon which the right of the défendant could relate back 
to a period anterior to the time when the grant to the plaintiff be- 
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came vested, except the alleged facts so pleaded in the answer, 
predicating the defendant's right upon a settlement on the land 
made before the date of the grant. Those allégations are excluded 
from considération hère by reason of their déniai in the reply. It 
is not stated in the answer that the décision of the land départaient 
was based upon proof of such alleged prior settlement, or that the 
effect of such settlement or claim was considered in the détermina- 
tion of said contest. The adjudication, therefore, cannot be held 
to affect the légal rights of the plaintiff, nor divest it of its title. 
The patent was issued to land the title to which thus appears to 
hâve passed from the United States. The question whether land 
which is included within a patent was, at the time of the issuance 
of the patent or at the time the rights thereunder accrued, a part 
of the public domain, or subject to such disposition, is always open 
for considération; and the right of the real owner of such land is 
not affected by the unauthorized action of the officers of the gov- 
ernment in so issuing such instrument. The uncontroverted allé- 
gations of the answer were insufficient, therefore, to sustain the 
judgment; and the judgment is reversée at the cost of the défend- 
ant in error, and the cause is remanded to the circuit court for triaL 
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(Circuit Court of Appeals, Ninth Circuit. February 10, 1896.) 

No. 230. 

L Négligence — Presumption— Derailment op Train. 

Though, ordinarily, in an action for damages arising from négligence, the 
négligence chargea must be proved by the plaintiff, when the injury com- 
plained of arises from an accident which, in itself, is indicative of nég- 
ligence, such as the derailment of a train of cars, the plaintiff is relieved 
from the burden of further proving the defendant's négligence, as the law 
présumes its existence. It is not, therefore, necessary for the plaintiff, in 
an action for damages ca-used by the derailment of a logging train, to prove 
that running such train at any given rate of speed was dangerous, in order 
to justify the submission to the jury of the question of defendant's négli- 
gence in running it at too high a speed. 

2. Same — Carrier of Passengers— Liabilitt of Other than Common Car- 
rier. 

In an action against a logging company for personal injuries caused by 
the derailment of a train on its logging road, on which the plaintiff was 
riding, it appeared that the defendant's sole business was logging, and it 
had never authorized the use of its road for carrying passengers; but 
there was évidence that the defendant's gênerai superintendent had in- 
structed the plaintiff, who had corne tb the logging camp in search of work, 
to get on the train, and go for his blankets, so as to return and go to work, 
and also évidence that the trains were used, with the knowledge of défend- 
ant, for carrying people up and down the road. Held, that it was not error 
to refuse to direct a verdict for défendant. 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

C. E. Wilson and Warren Olney, for plaintiff in error. 
A. B. Hunt, for défendant in error. 
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Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The plaintiff in error was the de- 
fendant in the court below in an action brought by Maria De Nobra, 
as administratrix, to recover damages for the death of José De 
Nobra, who was killed while being transported on the logging train 
of said. défendant. It was alleged in the complaint that the de- 
fendant was engaged in operating a railroad, and carrying passen- 
gers and freight thereon; that it received De Nobra as a passen- 
ger on one of its trains; that the employés in charge of the train 
were careless and reckless and incompétent to manage the same, 
which fa et was known to the défendant; and that, while being 
transported thereon, the train was carelessly and negligently run, 
and at a dangerous and reckless rate of speed, to wit, at more than 
30 miles per hour, whereby the cars were thrown from the track, 
and De Nobra was killed. It was proven that the défendant oper- 
ated its railroad as a logging road solely for the transportation of 
its own property; that one Hickey had gênerai charge of the road 
and the logging camps, and had authority to employ men in the 
woods to work for the company; that the deceased and some oth- 
ers who were with him applied to him for employment on the day 
of the accident, and were engaged to work for the défendant. 
There was évidence to the effect that Hickey inquired if they had 
blankets, and on being informed that the deceased and another had 
blankets at the Big River Hôtel, several miles distant, he told them 
to get on the cars, and go down and get their blankets, and corne 
up the next day, and start in to work. Hickey testified, however, 
that he did not tell the men to get on the cars; that he had no 
authority to permit it; that it, was not safe, for the reason that 
the logs were liable to roll off. The conductor of the train at the 
time of the accident was riding on top of the logs, and had seen 
the deceased on the top of the logs before the train started, and 
knew that he was there. He testified that he did not object to 
him riding or to any one riding on the train. The gênerai man- 
ager of the défendant testified that there was no way of getting 
down the road except by riding on the train or walking; that those 
who rode on the train had to ride on the logging cars; that there 
was no other place for the brakeman and conductor or anybody 
else except to ride on the logging cars; that he knew of no instance 
where the company had objected to persons riding on the train if 
they wanted to do so. It was shown that the train was a long 
one, consisting of 13 cars loaded with logs, drawn by a single loco- 
motive. There was testimony that the speed of the train at first 
was only about 8 or 10 miles an hour, for the first half mile, and 
that, upon coming to a steep down grade, the train increased its 
speed, and ran "like the wind," and, in the opinion of a witness, at 
the rate of 30 miles an hour, when a sudden jerk was felt, and the 
train went off the track. A witness testified that 30 or 40 miles 
an hour was a dangerous rate of speed for that road. 
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Upon the writ of error to this court, the principal assignment of 
error is that the court gave the f ollowing instruction : 

"If you find from the évidence that the train was rur at 30 miles an hour, 
and you also find it was gross carelessness to do so,— that is, to so run it,— you 
will flnd on this issue for the plaintiff. It you find it was not so run, but. 
on the contrary, it was run from 7 to 10 miles an hou:, and that this was not 
gross négligence, you will find on that issue for the défendant. I hâve in- 
stanced thèse two rates of speed of 30 miles an hour, and from 7 to 10 miles an 
hour; but if the évidence satisfies you that the train was run at a différent 
rate from either 30 miles an hour, or from 7 to 10 miles an hour, then you will 
hâve to address yourselves to the inquiry as to whether or not such rate was or 
was not gross négligence. If you find it was gross négligence, you will find 
for the plaintiff; and, if you find it was not, you will find for the défendant." 

It is said that this is error, because there was no évidence what- 
ever that running the train at a less rate of speed than 30 miles 
per hour was dangerous, and that, by the instruction, the court 
left the jury to détermine whether or not any rate of speed be- 
tween 10 miles an hour and 30 miles an hour was négligence. It 
is true that, ordinarily, in an action to recover damages for Per- 
sonal injuries, the éléments of which the négligence consists must 
be proven by the plaintiff, and the burden of proof rests upon 
him. But, if it is shown that the injury complained of resulted 
from an accident which in itself is indicative of négligence, the 
plaintiff is relieved from the burden of further proving the négli- 
gence of the défendant, for the law présumes its existence. The 
derailment of a train has been held to be of itself sufficient to raise 
the presumption of négligence on the part of the railroad company. 
Seybolt v. Eailroad Co., 95 N. Y. 562; The New World v. King, 16 
How. 469; Railroad Co. v. Rainbolt, 99 Ind. 551; Cummings v. 
Furnace Co., 60 Wis. 603, 18 N. W. 742, and 20 N. W. 665; Dough- 
erty v. Railroad Co., 81 Mo. 325. It was not necessary, therefore, 
that the plaintiff should hâve proven that running the train at any 
given rate of speed was dangerous, or négligent on the part of the 
défendant. Notwithstanding the fact that the deceased was on the 
defendant's train upon the defendant's invitation, and not as a pas- 
senger for hire, the défendant owed him proper and adéquate care 
under the circumstances. The instruction required the jury to flnd 
the- existence of gross négligence on the part of the défendant be- 
fore the plaintiff could recover. In that respect it was perhaps 
more favorable to the défendant than the law justifies, but of that 
the défendant cannot complain. Railroad Co. v. Derby, 14 How. 
486; The New World v. King, 16 How. 469; Railroad Co. v. Lock- 
wood, 17 Wall. 357. 

Said Mr. Justice Davis, in Railroad Co. v. Arms, 91 IL S. 494: 
" 'Gross négligence' is a relative term. It is, doubtless, to be understood 
as meaning a greater want of care than is implied by the term 'ordinary négli- 
gence'; but, after ail, it only means the absence of the care that was requisite 
under the circumstances." 

Error is assigned to the refusai of the court to instruct the jury 
to return a verdict for the défendant. It is contended that the 
défendant was entitled to such instruction under the proof which 
was submitted, and was not denied, to the effect that the défend- 
ant was not engaged in the business of carrying passengers upon 
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its road, and had never authorized its superintendent to permit the 
use of its road for that purpose, but that its sole business was that 
of logging. The bill of exceptions shows that Hickey, the super- 
intendent, had the gênerai charge and management of the defend- 
ant's woods, logging camps, and logging railroad. He had author- 
ity to, and did, employ the men who worked for the company in the 
redwoods. The superintendent, so clothed with such power by the 
défendant, and so in the control and management of its road, engagea 
the plaintiff's intestate to work in the logging camps. There is 
évidence that he instructed him to get upon the cars, and to go 
down the defendant's road, for the purpose of getting his blankets, 
and to return the next day. The défendant cannot be heard to 
say, in the absence of notice to the contrary, that its gênerai super- 
intendent had not the powers usually incident to his office. Such 
an officer, in the management of such property, controls the coming 
and going of the trains, the method of their opération, and ordi- 
narily décides who shall or shall not ride upon them. There was 
évidence that the company had notice of the fact that its trains had 
been used in carrying people up and down its road. There is no 
évidence that it had taken any means to prohibit such use of its 
property. The deceased was in search of work, and for that pur- 
pose applied to the defendant's superintendent, and was by the 
défendant, through such superintendent, hired to work. He was, 
by the duly-authorized agent of the défendant, invited to get upon 
the train upon which he received his in jury. The case is widely 
différent in principle from the cases cited by the plaintiff in error, 
of which those most relied upon were Duff v. Railroad Co., 91 Pa. 
St. 458; Hoar v. Railroad Co., 70 Me. 65; and Morris v. Brown, 111 
N. Y. 318, 18 N. E. 722. In Duff v. Railroad Co. the injured per- 
son had habitually ridden upon the train without paying fare, in 
violation of the company's régulations, but with the connivance of 
the conductûr. The court said: "This is the case of a mère tres- 
passer, and the company owed him no duty." In Hoar v. Railroad 
Co. it was held that, if the défendant company were not a common 
carrier, a section f oreman with his hand car had no right to impose 
upon it the onerous responsibilities arising from that relation; 
that he had "no right to accept passengers for transportation, and 
bind the company for their saf e carriage, and every man may safely 
be presumed to know thus much." In Morris v. Brown the défend- 
ants were contractors for the excavation of a tunnel. The plain- 
tiff's intestate was a civil engineer, whose duty it was to inspect 
their work. In so doing, he entered the tunnel on dump cars, 
which were operated to remove débris, and were not intended to 
take persons into the tunnel, or ûtted for that purpose. There was 
no obstruction in the way of the engineer's inspecting the work on 
foot. He had ridden on the dump cars with the permission of the 
brakeman, but not with the knowledge of the défendants, and there 
was no proof that the brakeman had authority to give such per- 
mission. Upon thèse facts, it was held that the défendants were 
not liable for an accident occurring through the brakeman's négli- 
gence. 
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It is further contended that the court should hâve instructed the 
jury to return a verdict for the défendant, on the ground that the 
négligence of the deceased was proven to hâve contributed to Ma 
injury. Such contributory négligence is said to consist in the fact 
that the plaintiff rode in a dangerous place upon the car. The 
évidence upon this point was conflicting. The conductor testifled 
that the place where the deceased was riding was as safe as it 
would hâve been elsewhere, and it appeared that the conductor 
and brakeman both rode there. In view of such testimony, there 
can be no doubt that the question of the contributory négligence 
of the plaintiff s intestate was properly left to the jury. 

The judgment is affirmed, with costs to the défendant in error. 



SALISBURY V. BENNETT. 
(Circuit Court, S. D. New York. March 10, 1896.) 

L Pkacticb — Leave to Interpose Défense — Discrétion. 

When application is made to the favor of a court, for leave to Interpose 
a défense, and the application is one resting in discrétion, ail the circum- 
stances of the case will be considered, and care taken not to sanction 
any such abuse of procédure as would shock the conscience. 

B. Same — Statuts op Limitations. 

On November 17, 1892, défendant, the proprietor of a newspaper, pub- 
lished an article claimed by plaintiff to be a libel upon him. The limita- 
tion flxed by the local statute for actions for libel was two years. More 
than five months before the expiration of such period, plaintiff delivered 
a sommons in an action for libel to the United States marsnal, for serv- 
ice, but the marshal was unable to rnake service, because the défendant 
had previously left the United States, and continued to sojourn abroad, 
though maintaining his domicile and légal résidence within the state. 
The local statutes provided no means by which an effectuai service, other 
than personal service, could be made. The défendant continued to so- 
journ abroad until after the expiration of the period of limitation, but 
after the passage of an amendment to the local statute, permitting at- 
tachments in actions for libel, he voluntarily appeared in the action, and 
answered, but did not plead the statute of limitations, for the reason 
that under the prevailing interprétation of the statute, his counsel sup- 
posed that the period of his sojourn abroad would not be counted as part 
of the period of limitation, though his résidence continued within the 
state. A décision of the state court of last resort having given a con- 
trary interprétation to the statute, défendant applied for leave to amend 
his answer by setting up the statute. Beld that, even if the state court's 
interprétation of the statute should be adopted by the fédéral court, it 
would be so grossly inéquitable to permit défendant so to defeat the plain- 
tiff's action that his application for relief to amend should, in the exercise 
of discrétion, be denied. 

Taylor, Thompson & Kaufman, for plaintiff. 
John Townshend, for défendant. 

LACOMBE, Circuit Judge. This is a motion for leave to amend 
the answer by setting up the statute of limitations. The action 
is for libel, and the limitation is two years. Code Civ. Proc. N. Y. 
§ 384. The défense was not interposed when the answer was 
served, for the reason that, under the décisions of the state courts 
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as they then stood, defendant's counsel assumed that ït was a 
défense which he could not establish. The récent décision of the 
state court of appeals in Hart v. Kip, 148 N. Y. 306, 42 N. E. 712, 
reversing same case, 74 Hun, 412, 26 N. Y. Supp. 522, and con- 
struing section 401 of the Code, however, has led him to believe 
that such défense can be established, and he now asks leave to set 
it up. 
This section 401 provides that: 

"If, after a cause of action has accrued against the person, he départs from 
and résides without the state, and remains continuously absent therefrom for 
the space of one year or more, * * * the time of his absence * • * is 
not a part of the time limited for the commencement of the action." 

The court of appeals held in Hart v. Kip that, when a person 
retains his résidence and domicile in this country, continuous ab- 
sence as a mère sojourner in another country or in many countries, 
no matter how prolonged, will not suspend the running of the stat- 
ute of limitations under this section. 

The facts of this case are as follows: The libel was published 
in defendant's newspaper on November 27, 1892, on which day the 
cause of action arose. On May 13, 1893, the défendant left this port 
for Europe, where he has sojourned continuously ever since, still, 
however, retaining his légal résidence and domicile in this city. On 
June 14, 1894, more than flve months before the expiration of two 
years after the cause of action arose, plaintiff placed the summons 
and complaint in the hands of the United States marshal for serv- 
ice. As the plaintiff was by that time in Europe, personal service 
of the summons could not be effected. Nor could he be served un- 
der section 435, which provides for substituted service upon a 
résident, for, ùnder the décisions, that section does not apply where 
defendant's résidence outside of the state is known. Nor could 
plaintiff proceed by publication, because the case was not one in 
which an attachment could be obtained; and, if défendant did not 
voluntarily appear, judgment by default could not hâve been en- 
tered against him upon proof of service by publication. Code, §§ 
428, 635, 1216, 1217. Defendant's act, therefore, in departing from 
the state, and remaining absent therefrom, effectually prevented 
plaintiff from beginning his action. On September 1, 1895, nearly 
three years after the cause of action accrued, an amendment of the 
Code extended the provisions of section 635 as to the issue and 
levy of attachments, for the flrst time extending that provisional 
remedy to a case such as this, where the action is to recover a 
sum of money only, as damages for an injury to person or prop- 
erty in conséquence of négligence, fraud, or other wrongful act. 
Thereupon défendant voluntarily appeared in the action by his 
attorney, and served an answer, November 29, 1895. 

The old rule which discriminated against the défense of the stat- 
ute of limitations per se as unmeritorious, and not entitled to the 
same considération as other défenses, is no longer as strictly en- 
forced as it once was. McQueen v. Babcock, 3 Abb. Dec. 132; 
Arnold v. Chesebrough, 33 Fed. 571. The excuse given for not 
pleading this défense originally is a reasonable one. It was hardly 



HUKILL V. MAYSVILLK * B. S. B. 00. 745 

to be snpposed that section 401 would be so construed as défend- 
ant now contends it has been. Nevertheless, when application is 
made to the f avor of a court for leave to interpose any défense, and 
the application is one resting in discrétion; ail the circumstances 
of the case will be considered, and care taken not to sanction any 
such abuse of procédure as would shock the conscience. If de- 
fendant correctly interprets the décision in Hart v. Kip, the plain- 
tiff' s cause of action was barred by the statute November 28, 1894, 
although the only reason why he was unable to commence his ac- 
tion flve months before by personal service of the summons was 
because défendant left the country, and has ever since remained 
continuously absent therefrom. Nay, under such a construction 
of section 401, it would (except for the amendment of 1895) be pos- 
sible for one person, by négligence, fraud, or other wrongful act, 
to injure another, and then, by going abroad the same day, and 
sojourning there for two years, escape ail liability to respond in a 
civil action for the wrong. 

Whether or not the décision in Hart v. Kip does so construe the 
section . is a point upon which no opinion is hère expressed. It 
will be noted that in that case, although défendant was absent, he, 
to plaintiff s knowledge, had property hère, and the cause of action 
was such that plaintiff could at any time during the six years hâve 
begun suit with a warrant of attachaient If, however, the déci- 
sion in Hart v. Kip does require the state courts to construe sec- 
tion 401 in the way défendant contends, it does not necessarily 
follow that the fédéral practice would be conformed thereto. Sec- 
tion 914 of the United States Revised Statutes simply undertakes 
to conform the fédéral practice to the state model, "as near as may 
be," not as near as may be possible, nor as near as may be prac- 
ticable: The United States suprême court has declared that it 
remains still with the fédéral judges to construe, and, in a proper 
case, reject, any subordinate provision in such statutes as would 
unwisely incumber the administration of the law, or tend to de- 
feat the ends of justice in their tribunals. Eailroad v. Horst, 93 
U. S. 300. 

Défendant, therefore, would probably gain nothing by his amend- 
ment if it were allowed; and, if the converse were true, it would 
be so grossly inéquitable to permit him thus to defeat the plaintiffs 
claim that his application should be denied. 
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(Circuit Court, D. Kentucky.) 

L Pbactice — Vouhïtary Dismissai, — New Action. 

The plaintiff's voluntary dismissal of an action for a tort, as agalnst 
some of the défendants, not on the merits. is not a bar to a subséquent 
action by such plaintiff against the same défendants. 

1 Removai. of Causes — Diverse Citizenship — Fraudulent Joindeb o» 
Parties. 

Tn order to justify the removai to a fédéral court of a suit In which 
some of the défendants are citizens of the same state as the plaintiff, 
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on the ground that such défendants hâve been fraudulently joined to de- 
féat the jurisdiction of the fédéral court, it must appear, not only that 
they were joined for that purpose, but that no cause of action is stated 
against them, or that they are in law improperly joined, or that the aver- 
ments of fact on which a joint liability is asserted are so palpably untrue 
or unfounded as to make it improbable that the plaintiff could hâve in- 
serted them in good fàith. 

3. Kailboad Comfanies— Onatjthorized Leases— Liability fok Négligence. 

Where a railway company leases its line, without authority of law, 
though the lease is void, a servant of the lessee company, whose rights 
dépend only upon contract, and not upon any public duty, cannot recover 
against the lessor company for injuries sustained through the négligence 
of the lessee in the opération of the road. 

4. Master and Servant — Liability fob Torts — Joint and Seveeal Liabili- 

T1ES. 

When a master becomes liable to his servant for a failure to discharge 
his implied contractual obligation to furnish a reasonably safe place for 
such servant to work, caused by the Personal and affirmative act of an- 
other servant, in which no concert of the master is alleged, the liability of 
the master and of the delinquent servant to the injured party is not joint, 
but several. Warax v. Railway Co., 72 Fed. 637, reaffirmed. 

This case was heard on a motion to remand to the state court. 

On the 12th day of January, 1895, the plaintiff flled his pétition in the Ken- 
ton circuit court, at Independence, Ky., against the Maysville & Big Sandy 
Railroad Company, Chesapeake & Ohio Railway Company, C. E. Acra, George 
Shumate, Henry Thien, John Shappart, and W. E. Gaynor, défendants, in 
the following words: 

"Défendant the Maysville & Big Sandy Railroad Company is, and at the 
tirne hereinafter stated was, a corporation owning a railroad extending into 
the county of Kenton, and railway tracks, workshops, roundhouse, railway 
yard, and other appartenances in said county. Défendant the Chesapeake & 
Ohio Railway Company is, and at the times hereinafter stated was, a foreign 
corporation, and possessed, used, and operated said railroad, railway tracks, 
workshops, roundhouse, railway yard, and other appurtenances under a lease 
from said the Maysville & Big Sandy Railroad Company, which lease was 
made without législative or other authority; and said the Chesapeake & Ohio 
Railway Company now so opérâtes said railway. On the night of April 28, 
1894, L. A. Hukill was the servant of said the Chesapeake & Ohio Railway 
Company, employed by it as one of the crew of a switching locomotive engine 
in the yard of said railroad in Kenton county; and while said Hukill was 
then and there, as such servant, at work upon and about a train of freight 
cars of said the Chesapeake & Ohio Railway Company, in said yard, and on 
said railway, he was, by reason of gross and wanton négligence of ail the 
défendants, struck by a board projecting from the roof of one of another 
train of freight cars of said the Chesapeake & Ohio Railway Company, then 
and there in the possession, custody, and control of said corporation, and on 
another and adjoining track of said railroad, and thereby said Hukill was 
violently knocked under the train of cars upon and about which he was at 
work, and was run upon and over by said train, and thereby, and by being 
so knocked from said car, he was so injured in his person that he soon there- 
after died thereof. Said projecting board was part of the roof of said car, 
from which the same projected. Said projecting board was, and long before 
said décèdent was injured as aforesaid had been, a defect in said car, from 
which it projected, that endangered the bodies and lives of said décèdent and 
other servants of said the Chesapeake & Ohio Railway Company. Said car, 
with said board so projecting therefrom, was, in said defective, unsafe, and 
dangerous condition, by the défendants, with gross and wanton négligence, 
placed where the same was when said décèdent, Hukill, was struck by said 
board as aforesaid. With gross and want a .i négligence, ail the défendants 
permitted said defective car to remain where the same was, in its said 
defective, unsafe, and dangerous condition, until said décèdent was injured 
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as aforesaid; and, with gross and wanton négligence, ail the défendants 
failed to remedy said defect in said car before said HuMll was injured 
thereby. The défendants Acra, Shumate, Thlen, and Shappart were, at ail 
times aforesaid, in said railway yard, which was then and there an inspect- 
ing station of said railway, servants of said the Ohesapeake & Ohio Railway 
Company, employed by it in said yard, and at said inspeeting station, as car 
inspectors and repairers; and, as such servants, said Acra, Shumate, Thien, 
and Shappart had inspected said car, from which said board projected as 
aforesaid, long before said décèdent was thereby knocked from his place, and 
under said train, as aforesaid, and before said décèdent was injured as afore- 
said, and for a time long enough theretofore to hâve, by the exercise of or- 
dinary care, repaired said defect, and prevented said injury to said Hukill. 
Said Acra, Shumate, Thien, Shappart, the Chesapeake & Ohio Railway Com- 
pany, and also their codefendants, well knew of said defect in said car; and, 
before said Hukill was injured as aforesaid, the défendants Acra, Shumate, 
Thien, Shappart, Gaynor, and the Chesapeake & Ohio Railway Company, and 
each of them, could, by the exercise of ordinary care, hâve known of said de- 
fect in said car, and could, by the exercise of such care, hâve remedied and 
repaired said defect, and prevented said injury to said décèdent. Défendant 
W. W. Gaynor was, at the times aforesaid, a brakeman upon the train in 
which was said defective car, and he was then and there the servant of de- 
fendant the Chesapeake & Ohio Railway Company, and was by his said em- 
ployer then and there chàrged with the work and duty of ascertaining and 
knowing the condition of said car and train, and to either repair said defect 
in said car, if he could do so, or, if he could not do so, then to report the 
same upon the arrivai of said train and car in said railway yard. And ail 
the défendants, by their joint gross and wanton négligence, failed to remedy 
or repair said defect; and, by their joint gross and wanton négligence, ail 
the défendants caused said injury to and death of said décèdent. Said L. A. 
Hukill did not, before he was injured as aforesaid, know that said board by 
which he was struck projected from said car, nor did he know that there was 
any defect in said car; and he could not, before he was injured as aforesaid, 
by the use of ordinary care hâve known that said board did project from said 
car, or that said car was in any wise defective. By the death of said dé- 
cèdent his esta te was damaged in the sum of fifty thousand dollars. On the 

day of May, 1894, plaintiff was, in and by the county court of Kenton 

county, Kentucky, duly appointed administrator of the estate of said décèd- 
ent, and on the same day he duly qualified as such in said court, and he 
still is such administrator. Plaintiff prays judgment for fifty thousand dol- 
lars and costs." 

In its pétition for removal the Chesapeake & Ohio Railway Company made the 
necessary averments as to the amount in controversy and the diverse citizenship 
of itself and the plaintiff, averring that there was, in said suit, a controversy 
which could be fully determined as between the plaintiff and the petitioner. 
"Your petitioner further says that suit upon the same cause of action herein- 
before stated was instituted in the Kenton circuit court at Independence, 
Kentucky, on May 16, 1894, and that, in said suit, the Maysville & Big Sandy 
Railroad Company, the Chesapeake & Ohio Railway Company, C. E. Acra, 
George W. Shumate, Henry Thien, and John Shappart were made joint de- 
fendants. Thereafter on the 16th day of October, 1894, at a term of Kenton 
circuit court, at Independence, the plaintiff discontinued said action as to 
George W. Shumate, C. E. Acra, Henry Thien, John Shappart, and the Mays- 
ville & Big Sandy Railroad Company. Petitioner says that the discontinuance 
as to the said Maysville & Big Sandy Railroad Company, C. E. Acra, George 
W. Shumate, Henry Thien, and John Shappart was absolute and final, and 
without the réservation of any right on part of said plaintiff to again insti- 
tute a suit upon the same cause of action against the said Maysville & Big 
Sandy Railroad Company, C. E. Acra, George W. Shumate, Henry Thien, and 
John Shappart, or either or any of them. And petitioner says that, by reason 
of the absolute discontinuance of said cause as to the said Maysville & Big 
Sandy Railroad Company, C. E. Acra, George W. Shumate, Henry Thien, and 
John Shappart, the plaintiff is barred from any further proceedings against 
them, or either of them, upon said cause of action; and that said plaintiff 
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has no rîght or authority in law to now prosecute its cause of action against 
the said Maysville & Big Sandy Railroad Company, C. E. Acra, George W. 
Shumate, Henry Thien, and John Shappart, or either of them. Your peti- 
tioner says that, upon the discontinuance of said suit, on the 16th day of 
October, 1894, as to the said Maysville & Big Sandy Railroad Company, and 
the said Acra, Shumate, Thien, and Shappart, it flled in the Kenton circuit 
court, at Independehce, a pétition and bond for removal of said case to the 
United States circuit court for the district of Kentucky, which said pétition 
for removal alleged that the said Maysville & Big Sandy Railroad Company, 
and said Acra, Shumate, Thien, and Shappart were fraudulently and im- 
properly joined as parties défendant for the sole purpose of defeating the 
right of petitioner to remove said case to the United States circuit court; 
that said case was transferred to the United States circuit court for the 
district of Kentucky; and that the said plaintiff appeared in said United 
States circuit court, and moved the court to remand said case; and that the 
said United States circuit court overruled said motion to remand, and f ound, as 
a fact, that said Maysville & Big Sandy Railroad Company, C. E. Acra, George 
W. Shumate, Henry Thien, and John Shappart were fraudulently and improp- 
erly joined for the purpose of evading the jurisdiction of the United States 
court. And thereafter the plaintiff discontinued said case in said United States 
circuit court, and thereafter, on January 12, 1895, filed the présent suit in this 
court. Your petitioner says that the said Maysville & Big Sandy Railroad 
Company was, at the time of the institution of said suit, on May 16, 1894, 
and still is, a corporation organized under the laws of the state of Kentucky, 
and of no other state; and that the défendants C. E. Acra, G. W. Shumate, 
Henry Thien, and John Shappart were, at the time of the institution of this 
suit, and still are, résidents and citizens of the state of Kentucky; and that 
the said Maysville & Big Sandy Railroad Company, and the said Acra, Shu- 
mate, Thien, and Shappart were fraudulently and improperly joined as par- 
ties défendant, because of the fact that they were résidents and citizens of 
the state of Kentucky, for the sole purpose of defeating the jurisdiction of 
the United States circuit court. And your petitioner further says that the 
said W. E. Gaynor is a sham party défendant, and that he was fraudulently 
and improperly joined as a party défendant for the sole purpose of defeating 
the jurisdiction of the United States court; that said W. E. Gaynor was 
joined as a party défendant because of his résidence and citizenship in Ken- 
tucky; and that the joining of said W. E. Gaynor as a party défendant is 
merely a device to defeat the jurisdiction of the United States court. And 
your petitioner offers herewith a bond, with good and sufficient surety, con- 
ditioned according to law, for its entering in the circuit court of the United 
States for the district of Kentucky, being the proper district, on the first day 
of its next session, a copy of the record of this suit, and for paying ail costs 
that may be awarded by said court, if said court shall hold that this suit was 
wrongfully or improperly removed thereto. And your petitioner prays this 
honorable court to proceed no further herein, except to make the order of re- 
moval required by law, and to accept said surety and bond, and to cause the 
record herein to be removed into said circuit court of the United States for 
the district of Kentucky. And your petitioner will ever pray." 

The plaintiff filed an answer to the pétition for removal, in which he did 
not deny the averments of the pétition for removal with référence to the pre- 
vious suit which had been removed and then dismissed. He denied, however, 
that any of the défendants was joined in this action fraudulently and im- 
properly for the sole purpose of defeating the jurisdiction of the United 
States. Upon a hearing of the motion to remand, and on the issue raised 
between the pétition for removal and the answer of the plaintiff, there were 
introduced the spécial aets of Kentucky showing the corporation of the Mays- 
ville & Big Sandy Railroad Company; and référence was made, under the 
laws of Kentucky, also, to the charters of the Chesapeake & Ohio Railway 
Company in West Virginia and Virginia; and référence was made to the 
General Statutes of Kentucky, showing, as was claimed, authority vested in 
the Maysville & Big Sandy Railroad to lease its road to the Chesapeake & 
Ohio Railway Company. There was introduced in évidence, also, the record 
of the proceedings in the previous suit of Hukill against the same défendants, 
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rrferred to In the pétition for removal, and set forth in the opinion of tbbi 
court in tne case of Hukill v. Chesapeake & O. Ry. Co., 05 Fed. 136. 

Wm. Goebel, for plaintiff. 

C. B. Simrall, for défendants. 

Before TAFT and LURTON, Circuit Judges. 

TAFT, Circuit Judge (after stating the facts as above). This m<v 
tion came regularly before me in this court, but it involved such im- 
portant questions in regard to the removal of cases from the state 
courts to the fédéral courts that I deemed it my duty to invite Judge 
LURTON to sit with me in the hearing of the case. This he kindly 
consented to do, and we hâve given to the considération of the issues 
presented, and those which we £Lud it necessary to décide, the care 
their importance demanded. We hâve been assisted by a very full 
argument by counsel, and by elaborate briefs. If any one of the 
Chesapeake & Ohio Eailway Company's codefendants is properly join- 
ed with it, there is no jurisdiction in this court, and the motion to 
remand is granted. The counsel contend that there is no proper 
joinder of the railway company, and urge this on a number of 
grounds: First It is contended that the proceedings in the previous 
suit, by which four of the codefendants of the Chesapeake & Ohio 
Railway Company were dismissed from the action, prevent their 
joinder hère, and estop plaintiff from claiming any liability against 
them. Second. The second ground is that the proof conclusively 
shows the joinder of the Chesapeake & Ohio Railway with its code- 
fendants for the sole and fraudulent purpose of depriving it of its 
constitutional and statutory right of removal to this court. Third. 
It is insisted that no cause of action, in the pétition, is stated either 
against the Maysville & Big Sandy Railroad Company or against the 
natural persons codefendants with the removing défendant. Fourth. 
It is further contended that, under the allégations of the pétition, 
the cause of action against the défendants is not a joint tort, upon 
which the Chesapeake & Ohio Railway Company and the Maysville 
& Big Sandy Railroad Company can be joined as défendants with the 
employés of the Chesapeake & Ohio Railway Company. 

1. The contention of the défendants, that the proceedings in the 
state court in the ârst suit, by which plaintiff dismissed from the suit 
four of the codefendants of the Chesapeake & Ohio Railway Company, 
prevent their joinder in this suit, cannot be sustained. Their dis- 
missal was voluntary on the part of the plaintiff, and was not upon the 
merits of the cause. The plaintiff had the right, assuming that a 
joint tort had been committed, to unité ail the défendants, or to sue 
one or more of them. He had the right, thérefore, to dismiss against 
some without préjudice, and to continue his suit against others. No 
estoppel grew out, thérefore, of the dismissal. Moreover, such a plea 
is matter of défense, and could hâve no bearing on the question of 
removal, for that dépends alone on the averments of the pétition. 

2. The history of this cause conclusively shows that the codefend- 
ants of the Chesapeake & Ohio Railway Company were joined for the 
purpose of avoiding the jurisdiction of this court See 65 Fed. 138. 
But this alone would not justify the removal of the suit against the 
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Ohesapeake & Ohio Eailway Company. It must also appear, either, 
by the averments of the pétition, that nô cause of action is stated 
against the other codefendants, or that they are, in law, improperly 
joined, or it must be shown by proof that the averments of fact in the 
pétition upon which the joint liability of the codefendants of the 
Chesapeake & Ohio Eailway Company is asserted are so palpably un- 
true and unfounded as to make it improbable that the plaintiff could 
1aave inserted them in his pétition in a bona flde belief that he could 
make proof of them on the trial. If a plaintiff has a good cause of ac- 
tion for a joint tort against several défendants, it is not fraudulent 
in him to join them ail in his suit, even if it does appear that he would 
not hâve joined the résident défendants with the nonresident défend- 
ants except for the purpose of avoiding the jurisdiction of the fédéral 
court. Where he has reasonable ground for a bona flde belief in the 
facts upon which the liability of ail the défendants dépends, his mo- 
tive in joining them cannot be questioned. It is only where he has 
not, in fact, a cause of action against the défendants, and has no rea- 
sonable ground for supposing that he has, and yet joins them, in order 
to évade the jurisdiction of the fédéral court, that the joinder can be 
said to be fraudulent, entitling the real défendant to a removal. 

In Railroad Co. v. Wangelin, 132 U. S. 599, 10 Sup. Ct. 203, the suit 
was by the plaintiff, a citizen of Hlinois, against the Louisville & 
Nashville Railroad Company, a corporation of Kentucky, and the 
Southeast & St. Louis Railway Company, a corporation of Illinois, in 
a state court of Illinois, for a trespass upon the plaintiff's land. The 
case was removed into the circuit court of the United States by the 
Louisville & Nashville Railroad Company, alleging a separate contro- 
versy between it and the plaintiff, and that its codefendant was not 
incorporated at the time the trespasses alleged in the déclaration were 
committed, if at ail. It was held that the cause of action alleged was 
a joint tort, and that the fact that the two défendants pleaded sev- 
eral défenses did not prevent the right of the plaintiff to continue its 
suit against them jointly, and did not create a separable controversy 
between the plaintiff and either of the défendants, for the purpose of 
removal under the act of March 3, 1875. Mr. Justice G-ray used this 
language : 

"It is equally well settled that, in any case, the question whether there is a 
separable controversy which will warrant a removal is to be determined by the 
condition of the record in the state court at the time of the filing of the péti- 
tion for removal, independently of the allégations in that pétition, or in the 
affldavit of the petitioner, unless the petitioner both allèges and proves that 
the défendants were wrongfully made joint défendants for the purpose of pre- 
venting a removal into the fédéral court." 

And, in showing that the exception had no application to the case 
in hand, Mr. Justice Cray closed his opinion with the following sen- 
tence: 

"As to the suggestion, made in argument, that the Southeast & St. Louis 
Eailway Company was fraudulently joined as a défendant in the state court 
for the purpose of depriving the Louisville and, Nashville Railroad Company 
of the right to remove the case into the circuit court of the United States, it 
is enough to say that no fraud was alleged in the pétition for removal, or 
pleaded or offered to be proved in the circuit court" 
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In Plymouth Consol. Gold Min. Co. v. Amador & S. Canal Co., 118 
U. S. 270, 6 Sup. Ct. 1034, in which a mining company and others were 
joined as défendants for polluting a stream of water belonging to the 
plaintiff:, and the mining company sought to remove the case to the 
fédéral court, averring, in its pétition for removal, that the other de- 
fendants, who were of the same state citizenship with the plaintiff, 
had been joined merely for the purpose of preventing the removal, 
Chief Justice Waite said: 

"It is possible, also, that the company may be guilty, and the other défend- 
ants not guilty; but the plaintiff, in its complaint, says they are ail guilty, and 
that présents the cause of action to be tried. Each party défends for himself ; 
but, until his défense is made out, the case stands against him, and the rights 
of ail must be governed accordingly. Under thèse circumstances, the aver- 
ments in the pétition that the défendants were wrongfully made to avoid a re- 
moval can be of no avail in the circuit court, upon a motion to remand, until 
they are proven; and that, so far as the présent record discloses, was not 
attempted. The affirmative of this issue was on the petitioning défendant. 
That corporation was the moving party, and was bound to niake out its case." 

The necessary implication of thèse authorities is that, where 
fraudulent joinder of résident défendants is alleged in the pétition, 
and the fraud is made out, a case is presented in which the removal 
of the case of the nonresident défendant to the fédéral court may 
be sustained. But it must appear that the allégations of joint lia- 
bility were unfounded in fact, were not made in good faith, with 
the expectation of proving them at the trial, and were made solely 
for the purpose of evading the jurisdiction of the fédéral court 
In this case, no attempt has been made to disprove, as palpably un- 
true, the averments of fact in the pétition upon which a liability 
is claimed against the codefendants of the Chesapeake & Ohio Rail- 
way Company; and therefore it follows that if, on the facts alleged 
in the pétition, a tort is shown upon which the Chesapeake & Ohio 
Railway Company and its codefendants may be jointly sued, the 
motive of the plaintiff in joining the codefendants of the railway 
company is immaterial, and cannot affect the right of the plaintiff 
to retain them as défendants in this suit. It should be noted that 
the question of fraud hère is quite a différent one from the ques- 
tion of fraud as it was presented on the motions to remand in the 
previous suit, brought on this same cause of action, the décision 
of which is reported in 65 Ped. 138. There the plaintiff, after hav- 
ing joined the défendants, had voluntarily dismissed them from the 
action before judgment, with the admission that he had joined 
them, not for the purpose of taking judgment against them, but 
merely to évade the jurisdiction of the United States court. After 
he had dismissed them, the cause was removed a second time to 
the United States court. It was then plainly within the fédéral 
jurisdiction but for the fact that the time had elapsed within which 
a removal could be had under the statute. It was held that the 
conduct of the plaintiff in joining défendants without a bona flde 
intention of proceeding to judgment against them, and merely for 
the purpose of preventing removal, estopped him from pleading the 
delay in removal which his conduct had necessitated, to defeat the 
right of removal. Hère the plaintiff has not dismissed the défend- 
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ants, ând, on the face of the record, there are citizens of the same 
state on both sides of the controyersy. He has the right to pro- 
ceed to a judgment against ail the défendants, assuming that the 
facts stated make out a joint cause of action. If so, his motive in 
joining them, and in taking judgment against them, cannot be in- 
quired into hère. 

3. We are therefore brought to the third ground urged by the 
défendants for overruling the motion to remand, namely, the ques- 
tion whether any cause of action is stated against the défendants 
other than the Chesapeake & Ohio Eailway Company. We do not 
think that any cause of action is stated on the face of the pétition 
against the Maysville & Big Sandy Eailroad Company. The aver- 
ment of the pétition is that the plaintiff was a servant of the Chesa- 
peake & Ohio Eailway Company, and that he was injured through 
the négligence of the Chesapeake & Ohio Eailway Company and its 
servants in allowing its machinery to remain in a defective condi- 
tion, and that the accident occurred on the railroad of-the Mays- 
ville & Big Sandy Eailroad Company, which had leased to the 
Chesapeake & Ohio Eailway Company its railroad without author- 
ity of law. The proposition of the plaintiff's counsel is that, where 
a railroad company, without authority of law, leases its property, 
to be operated by another railroad company, the lessor company is 
liable for ail the torts of the lessee company. Such a proposition 
cannot be supported. The lessor company, by virtue of its char- 
ter, assumed the obligation to perform certain duties for the public 
in carrying freight and passengers, and in observing statutory pré- 
cautions for the protection of the public from danger in the opéra- 
tion of its railroad. When it unlawfully shifts to another company 
the burden of the discharge of thèse duties to the public, any loss 
resulting to any member of the public from a failure by its lessee 
to discharge them may be ruade the basis for a claim for damages 
against the lessor company. The duty owing from the lessee com- 
pany to its employés is, however, one which arises wholly from 
contract, and is not imposed by the charter of incorporation. The 
lessor company was not obligea to employ as a servant any partic- 
ular members of the public. A person entering the service of the 
lessee company, therefore, acquired no right against the lessee ex- 
cept by virtue of the ternis of employment. Such employé came 
into no privity of contract with the lessor company. No case has 
been cited to us in which it is held that the servant of the lessee 
company, operating under a void lease, can recover against the les- 
sor company for injuries sustained by the négligence of the lessee 
company in the opération of the roaâ. The only cases where lia- 
bility in tort is enforced against the lessor company are those 
where the person injured is a member of the public, with the right 
to rely upon the discharge of the public duties assumed by the les- 
sor company in the opération of the road. Such persons are ship- 
pers, who hâve a common-law right to demand of the common car- 
fier that he shall carry their goods saf ely, passengers, who hâve a 
common-law right to demand of the common carrier that they shall 
be carried safely to their destination, and travelers upon the high- 
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way, wlio Lare a statutory and common-law right to such a reason- 
able and careful opération of the road as shall not unduly injure 
them in the pursuit of their lawful rights. The distinction is 
clearly marked in the décision of Judge Lurton in the case of Ar- 
rowsmith v. Kailroad Co., 57 Fed. 165. In that case the court used 
this language: 

"Where a railway company leases its Une without authority of law, such 
lease is void; and it will continue liable for ail the négligence of the lessee 
affecting the public." 

The same limitation of liability under such circumstances is ex- 
pressed by the court of appeals of New York in Abbott v. Railroad 
Co., 80 N. Y. 27. See, also, Railway Co. v. Curl, 28 Kan. 622; Free- 
man v. Railway Co. (Minn.) 10 N. W. 594; Kailway Co. v. Brown, 
17 Wall. 450; Railway Co. v. Winans, 17 How. 38; Harper v. Rail- 
road Co., 90 Ky. 359, 14 S. W. 346. The exact question arose in 
the case of Railway Co. v. Culberson, 72 Tex. 375, 10 S. W. 706, 
where the distinction was fully considered, and, in an elaborate and 
very satisfactory opinion, it was held that a servant of the lessee 
railroad company, operating under a lease not authorized by the 
statute, who was injured while in the employ of the lessee company, 
could not hold the lessor company for damages for such injury. A 
similar conclusion was reached in the case of Hanna v. Railway 
Co. (88 Tenu. 310, 12 S. W. 718), in which it was held that a 
railroad company, which permitted a private person to move up- 
on its track certain cars without authority of law or sanction of 
statute, assumed no responsibility to the employés of such private 
person for injuries sustained while in his service by reason of his 
négligence. The distinction above made was not considered or sug- 
gested in the opinion of this court in Hukill v. Chesapeake & O. Ry. 
Co., 65 Fed. 138, because it was unnecessary in reaching a conclu- 
sion there. So far, then, as the joinder of the Maysville & Blg 
Sandy Railroad Company is used as a reason to oust the jurisdic- 
tion of this court, it must fail. Arrowsmith v. Railroad Co., 57 
Fed. 165. 

The next point made by the counsel for the railway company is that 
no case is stated against the défendant car inspectors. It is urged 
that nothing is charged against them but mère omission or nonfea- 
sance in violation of their duty to their employer, and that, while 
this may subject the company to liability to the plaintiff for injuries 
suffered by him because of such nonfeasance, it gives him no right 
of action against them, for the reason that there is no relation of 
privity between him and them. Conceding the validity of the distinc- 
tion by which a servant is held liable directly to a stranger only for 
positive conduct which the servant might reasonably anticipate would 
resuit in injury, and which did so while acting in the business of his 
master, and not for an entire failure to enter upon the master's busi- 
ness at ail,- the averments of the pétition make it inapplicable hère. 
The pétition charges that the défendants (which includes the défend- 
ant car inspectors), with gross and wanton négligence, placed the car 
with the board projecting therefrom in a defective, unsafe, and dan- 
gerous condition, whereby the défendant was injured. This was 
v.72F.no.6— 48 
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misfeasance, because, but for their act in placing the car where it 
was, in its dangerous condition, the plaintiff would not hâve been in- 
jured. It is quite like the case considered by the suprême judicial 
court of Massachusetts in Osborne v. Morgan, 130 Mass. 102. There 
it was held that a servant who attached a block and tackle to the ceil- 
ing in the course of his' employaient, and did not sufficiently secure 
it to prevent its falling, was directly liable to a fellow servant who 
was injured by the fali. Oinet Justice Gray, speaking for the court, 
said: 

"It is often said, in the books, that an agent is responsible to third persons 
for misfeasance only, and not for nonfeasance. And it is doubtless true that, 
if an agent never does anything towards carrying ont his contract with his 
principal, but wholly omits and neglects to do so, the principal is the only 
person who can maintain any action against him for nonfeasance. But, if the 
agent once actually undertakes and enters upon the exécution of a particular 
work, it is his duty to use reasonable care in the marner of executing it, so as 
not to cause any injury to third persons which may be the natural conséquence 
of his âcts; and he cannot, by abandoning its exécution midway, and leaving 
things in a dangerous condition, exempt himself from liability to any person 
who suffers injury by reason of his having so left them without proper safe- 
guards. This is not nonfeasance, or doing nothing; but it is misfeasance,— 
doing improperly." 

■ In much the same way, when the car inspectors moved this car into 
a place where its defective condition would in ail probability injure 
some one, they were doing something improperly, instead of doing 
nothing. 

4. We corne, now, to the fourth and last proposition upon which the 
removing défendant, the railway company, rests its right to invoke 
the jurisdiction of this court to try the suit against it. It is that, 
even if the natural défendants are liable to the plaintiff on the 
averments of the pétition, yet they are not jointly liable with the 
removing défendant. We hâve considered, in the case of Warax 
v. Bailway Co. (just decided) 72 Fed. 637, the question when a 
master and his servant may be joined in an action for the négli- 
gence of his servant; and we reached the conclusion that, unless 
it appeared that the master was présent in person, directing the 
servant, or unless the work in which the servant was engaged was of 
a character that made the resuit complained of possible and probable, 
the liability of the master and servant was not joint. This was on 
the ground that the liability of the master and that of the servant 
arise on différent principles. That of the master is based on public 
policy, while that of the servant dépends on the simple law of tres- 
pass or direct injury. There is a similar distinction between the lia- 
bility of the master and the servant in this case. The master's lia- 
bility hère arises from his implied contractual obligation to his serv- 
ant to f urnish a reasonably safe place in which, and reasonably safe 
appliances with which, to do his work. The liability of the servants 
charged as défendants in this case must arise from their personal 
and affirmative acts, directly causing the injury, as for trespass. No 
concert of action is alleged between the master and his servants in 
this case. On the contrary, the pétition is full of allégations that, if 
the servants had done their duty to their master properly, no injury 
would hâve resulted to the plaintiff. It is true the pétition charges 
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that ail the défendants were guilty of joint négligence, and that ail 
of them placed the car where it was in its defective condition; but, 
in the absence of a spécifie allégation that the défendant railway Com- 
pany was présent, by some représentative or superintending officer, 
we must assume that the company was only constructively présent in 
the persons of its agents, the car inspectors and brakeman who are 
made codefendants, and that its liability is not based on anything 
akin to the personal interférence of a naturàl master. The case of 
Campbell v. Sugar Co., 62 Me. 552, was a case in which the liability of 
the principal arose, as hère, from a positive duty enjoined on him, 
and not simply from the public policy which makes the master liable 
for the négligence of his servant in and about his business; and yet 
it was there held that the master and servant were not properly joined 
unless actual concert of action, or something équivalent thereto, was 
shown. And a similar relation existed in the case stated by the 
court in Clark v. Fry, 8 Ohio St.- 358, 377, between the master and 
servant, with respect to the character of the act made the basis of 
that action. 

For thèse reasons, we hold that there was a misjoinder of the re- 
moving défendant with its codefendants, that the removing défendant 
has a right to hâve the suit against it tried in this court, and that the 
motion to remand, so far as the suit against it is concerned, must be 
denied. 



BAIRD v. WINCHESTER. 

(Circuit Court of Appeals, Ninth Circuit. February 10, 1896.) 

No. 229. 

CoNTKACTS — Damages— Agreemeht to Extend Mortgage. 

Plaintiff, who owned a part of a tract of land, subject to a mortgage to 
défendant, and who was desirous of buying the remainder thereof by an 
exchange of other property, entered into negotiations with défendant for 
an extension of the mortgage, offering to make certain improvements, 
insure the property for defendant's beneflt, and pay delinquent taxes on 
the property. Défendant agreed to the terras, but further negotiations 
resulted in breaking off the agreement, and défendant commenced fore- 
closure proceedings. Plaintiff then sued défendant, alleging that ne had 
purchased the part of the tract not at flrst owned by him by the convey- 
ance of property worth $3,200, that Le had made improvements and paid 
for Insurance, that the pendency of the foreclosure hindered the disposi- 
tion of the property, and thereupon demanded judgment for the value of 
his land so conveyed and the sums so expended. Beld, that the coinplaint 
stated no cause of action. 

In Error to the Circuit Court of the United States for the District 
of Washington, Western Division. 

Hudson & Holt and F. A. Graham, for plaintiff in error. 
Bogie & Richardson, for défendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

GILBERT, Circuit Judge. The plaintiff in error commenced an 
action against the défendant in error in the court below, and in 
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his amended complaint alleged, in substance, the following tacts: 
That Henry K. Moore and wife owned lots 8, 9, and 10 in block 610, 
in Tacoma, Wash., and mortgaged the same for |5,000 to the Lom- 
bard Investment Company, which mortgage was assigned to the 
défendant That the défendant résides at Baltimore, Md. That, 
prior to January 1, 1894, the plaintiff had becomë~the owner of a 
portion of said lots 9 and 10, and had paid a proportionate share 
of the interest on the mortgage up to November 1, 1893. That, the 
interest and taxes being thereafter delinquent, the défendant had 
threatened to foreclose his mortgage. That the plaintiff and the 
défendant then began a correspondence by mail, in which" the de- 
fendant stated that there was due on said mortgage the principal 
sum and $253 interest. The plaintiff then wrote the défendant, 
informing him that Moore and wife had agreed to deed the re- 
mainder of said incumbered property to the plaintiff in exchange 
foi* other property, and proposing to the défendant that, if he would 
extend the time of payment of the mortgage for one year, he (the 
plaintiff) would pay the delinquent interest and the interest to 
May 1, 1894, and ail delinquent taxes, and would insure the prop- 
erty, with loss payable to the défendant, and would paint and 
paper the house, and fix up the outbuildings, and would send the 
défendant an abstract of title up to date, "provided you extend the 
loan of $5,000 one year from May 1, 1894, at 6 per cent." That 
the défendant accepted said proposition on March 9, 1894, by tele- 
graphing as follows: "I will extend loan for eighteen months 
from November last on condition that you carry out your promises 
in letter of February 9th. I will instruct my agent to-day to ar- 
range matter with you,"— and by a letter in which he wrote, "I 
trust you can acquire title to the property quickly, so as to as- 
sume the loan and close up the transaction." That the plaintiff 
did not know who was the defendant's agent until about the 14th 
or 15th day of March. That he thereupon notifled the agent of his 
acceptance of the proposition, but that the agent did not receire 
the defendant's instructions until March 25th. That it was made 
a condition in said instructions that the plaintiff give notes for the 
interest on said mortgage for the time it was to run, and that he 
obtain a new deed to the whole of the property from Moore and 
wife, which deed should contain a covenant that the plaintiff as- 
sumed the payment of the mortgage. That the plaintiff assented 
to such condition and requested said agent to prépare such deed, 
which the agent agreed to do, but never did. That the plaintiff also 
requested of the agent that he should hâve the défendant exécute 
an agreement in writing in accordance with the understanding 
between plaintiff and défendant, and also requested that the de- 
fendant agrée in writing that he would, on compliance with said 
agreement, fully release and discharge the lien of the mortgage on 
said lots. That the défendant refused to sign such agreement. 
Thereupon the plaintiff further requested that the défendant agrée 
in writing to assign the mortgage to plaintiff, or to s'orne one by 
the plaintiff to be named, on compliance by the plaintiff with said 
agreement. That, without notice to the plaintiff of the acceptance 
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or rejection of his said last proposition, the défendant, on April 
27, 1894, commenced a suit to foreclose said mortgage. That, be- 
fore the commencement of said suit, the plaintiff purchased the 
interest of said Moore and wife in said property by the exchange 
of other property, worth $3,200, and in further performance of his 
part of the agreement insured the buildings on said property, with 
loss payable to the défendant, and expended therefor $64, and 
repaired said buildings at a cost of $1,057.75, and that the plain- 
tiff stood ready to carry out his part of said agreement as soon 
as the agreement and the papers with référence thereto should be 
ready, as was agreed upon. That the commencement of said fore- 
closure suit and its pendency deprived the plaintiff of the ability 
to sell or trade said property, and that the conduct of the de- 
fendant justifies the plaintiff in considering the agreement of March 
9th rescinded. That, by reason of the premises, the plaintiff has 
lost the property he exchanged for said lands and the amount paid 
for insurance and repairs. Wherefore he demanda judgment for 
$4,321.75. The défendant demurred to the complaint as not stat- 
ing a cause of action, which demurrer was by the court sustained. 
The plaintiff thereupon presented and asked leave to file a second 
amended complaint, containing substantially the saine allégations, 
and permission to file the same was denied. Both of thèse rulings 
are now assigned as error. 

It is the contention of the plaintiff in error that, by his prop- 
osition, written to the défendant, and its acceptance by the de- 
fendant's answer by telegraph on March 9, 1894, a contract was 
made and entered into between the parties, notwithstanding the 
condition expressed in the telegram, and the further fact that the 
détails of the agreement were to be reduced to writing and signed 
by the parties. It may well be doubted whether, in view of the 
language of the defendant's answer to the plaintiff's proposition, 
and the continued negotiations and the new propositions advanced 
upon either side, culminating in an abandonment of the corre- 
spondence and the commencement of the foreclosure suit, the minds 
of the parties ever met upon a definite agreement. But it is un- 
necessary to détermine that question in this case. In any view 
of the contract relations between the parties, the plaintiff had not, 
in our judgment, a cause of action against the défendant to recover 
the sums of money laid in his complaint. 

It is urged that the défendant rescinded the contract, and that 
he cannot, while wrongfully disregarding his own covenants, re- 
tain the nioneys paid by the plaintiff in carrying out, upon his 
part, the terras of the agreement. If the défendant had indeed 
received the plaintiff's money, and now retained the same under 
a contract which he had violated, a différent case would be pre- 
sented; but such are not the facts alleged in the complaint. The 
$3,200 for which the plaintiff sues is the value of real estate which 
he conveyed to Moore and wife, in return for which he received the 
title to other real estate, the value of which is not charged to be 
less than that which he so deeded in exchange. The money he 
spent in improvements on the buildings went to the betterment of 
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property the tîtle to which was vested, not in the défendant, but 
in himself. The money expended for insurance was for the bene- 
fit of the plaintiff, rather than for the défendant, since, in case 
of loss by flre, the sum realized upon the policy would hâve been 
paid to the défendant and credited upon his lien, thereby lessening 
the amount of his demand upon the mortgaged property. There 
is no allégation in the complaint from which it may be seen that 
the défendant received even a remote beneât from the expenditures 
made by the plaintiff. It is not alleged that the value of the in- 
cum$>ered property was insufflcient security for the mortgage debt, 
or that the expenditures made by the plaintiff were necessary for 
the protection of the défendants security. The cases cited and 
relied upon by the plaintiff in error in support of his demand for 
the repayment of his expenditures, are cases in which moneys paid 
by one party to a contract in reliance upon its ternis had been re- 
ceived and wrongfully retained by the other party, who had vio- 
lated the same, and recovery was had as for money had and re- 
ceived. Levy v. Loeb, 89 N. Y. 386; Raymond v. Bearnard, 12 
Johns. 274; Graves v. White, 87 N. Y. 463; Gould v. Bank, 86 
N. Y. 75; Seipel v. Trust Co., 84 Pa. St. 47. 

The plaintiff confines his action to a demand for the recovery of 
the moneys expended by him, and does not seek to recover dam» 
âges for the violation of the contract. Such damages, even if it 
were conceded that a binding contract was entered into, would be 
nominal only; for there is no allégation in the complaint upon 
which other damages may be predicated. If a contract existed, as 
alleged, one of its provisions was that the time of the payment of 
the mortgage was extended. That fact could hâve been pleaded 
by the plaintiff in abatement of the foreclosure suit. It is al- 
leged, it is true, that the fact of the pendency of that suit has em- 
barrassed the plaintiff, and has interfered with his disposition of 
his property; but it is not alleged that the security is inadéquate 
to meet the défendants demands, or that, after the payment of the 
défendants lien out of the proceeds of the incumbered property at 
the end of the foreclosure proceedings, enough will not remain to 
reimburse the plaintiff fully for ail his outlays. Under such a state 
of facts, it is apparent that the plaintiff could, at most, recover 
nominal damages only, and that this court would hâve no jurisdic- 
tion of his cause of action. 

The judgment is afflrmed, with costs to the défendant in error. 



SATWARD v. DEXTER, HORTON & CO. 

(Circuit Court of Appeals, Ninth Circuit. February 10, 1896.) 

No. 215. 

1. Contracts— Benefit op Thikd Pakty— Agreement not to Sue. 

S. was the owner of a lumber mill, at which he carried on the business 
of manufacturing lumber. Under an agreement with the firm of H. & S., 
the latter advanced moneys to S., and furnished hirn with goods for use 
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in operating the mills, the product of whlch was consigned to H. & S., who 
sold the same, and accounted for the proceeds, applying them on their ac- 
count against S. At a time when S. was largely indebted to H. & S., the 
latter entered into-a eontract with one H., by which it was agreed that H. 
should thereafter make advances and furnish supplies to S., and the prod- 
uet of S.'s mill should be consigned to H., who agreed to pay H. & S. 
on account of their claims against S., $20,000 down, and $2,500 per month 
thereafter, until the indebtedness of S. to H. & S. was satisfied; and, in 
considération thereof, H. & S. agreed not to attempt, during the life of the 
eontract, and while its terms were complied with, to enforce their claims 
against S. by assignment thereof, or otherwise. S. was not a party to the 
eontract, though his consent to its provisions was recited. The terms of 
the eontract were duly performed by H., but, before its expiration, H. & 
S. assigned their claims against S. to D. & Co., who brought suit thereon 
against S., and attached his property. S. pleaded in abatement the agree- 
ment not to enforce claims, contained in the eontract between H. and H. & 
S. Held, that such plea was bad, S. not being a party to the eontract, and 
there being nothing to show that the stipulation net to sue was made for 
his benefit, and not merely for the protection of H. in making the pay- 
ments agreed on for his account. 

2. Limitations — Account Stated— Set-ahate Itkms. 

In an action upon an account stated, consisting of a séries of monthly 
statements, showing items and balance due, rendered to and accepted by 
the défendant, the défense of the statute of limitations is not available as 
to separate items entering into such statements of account. 

3. Interest— Agkbement as to Rate. 

Where no usury law prevails, but any rate of interest specified in writing 
by the parties to a eontract is valid and légal, if monthly statements of ac- 
count are rendered by a merchant showing items of goods sold, interest 
thereon at a rate above that fixed by statute in the absence of eontract, 
crédits, and balance due, interest being calculated in each succeeding month 
on the balance of the preceding one, including the items of interest there- 
in, such rendition and the acceptance of such statements by the customer, 
during a séries of months, constituting a regular course of business, amount 
to an adoption of the rate of interest chargea, with the same effect as if 
there had been an express agreement in writing. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of. Washington. 

This was an action by Dexter, Horton & Co. against W. P. Say- 
ward on an account stated. Judgment was rendered for the plain- 
tiff in the circuit court. 66 Fed. 265. Défendant brings error. Af- 
firmed. 

Battle & Shipley, J. B. Howe, and W. Lair Hill, for plaintiff in 
error. 

Blaine & De Vries and Struve, Allen, Hughes & McMicken, for 
défendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

GILBERT, Circuit Judge. Dexter, Horton & Co., a banking cor- 
poration, brought an action against William P. Sayward, the plain- 
tiff in error, upon an account stated for $227,768.86, alleging that 
on an accounting had on the 30th day of September, 1891, between 
Harrington & Smith, of Seattle, Wash., and the said Sayward, 
that amount had been found due and owing to the said Harrington 
& Smith, and that the said account so stated had been subsequently 
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sold and assigned by them to said Dexter, Horton & Oo. At the 
time of the commencement of the action, a writ of attachment was 
sued out under the laws of the state of Washington, upon the 
grounds — First, that the said W. P. Sayward was a nonresident 
of that state; and, second, that he had assigned, secreted, and 
disposed of his property with intent to delay and defraud his cred- 
itors. Under this writ, a large amount of property in the state of 
Washington, belonging to the said Sayward, was attached. To 
the action so commenced, a plea in abatement was flled by Say- 
ward, in which he set forth that on the 18th day of October, 1890, 
he was, and for a long time prior thereto had been, the owner of 
extensive lumber mills at Port Madison, Wash., known as the 
"Port Madison Mills," and was engaged in the business of manu- 
factnring large amounts of lumber at said mills; that, at the date 
so named, there existed an agreement between him and Harring- 
ton & Smith, by which the latter furnished him goods and mer- 
chandise to be used by him in operating said mills, and he, in 
turn, delivered and consigned to said firm, at San Francisco and 
other places, lumber, the product of said mills, which Harring- 
ton & Smith sold and accounted for and applied to his crédit on 
their account against him for supplies so furnished; that on said 
18th day of October, with Sayward's consent, and in pursuance 
of an understanding and agreement between him and one E. M. 
Herrick, of San Francisco, which agreement was known to Har- 
rington & Smith, the firm of Harrington & Smith and said Her- 
rick entered into a contract in writing, as follows: 

"Mémorandum of agreement, made and entered into this elghteenth day of 
October, A. D. 1890, at San Francisco. Oalifornia, by and between the firm of 
Harrington & Smith, a copartnership, engaged in gênerai merchandising busi- 
ness, whose principal place of business is at Seattle, Washington, and who are 
represented at the city and county of San Francisco, state of California, by 
Andrew Smith, a partner, by virtue of authority to sign its firm name, vested 
in Andrew Smith, and by such signature to bind ail the partners of said firm, 
the party of the'first part, and E. M. Herrick, doing business at the city and 
county of San Francisco, state aforesaid, the party of the second part, wit- 
nesseth: That whereas, the said party of the first part has, at sundry times 
previous to the date of this agreement, furnished goods, wares, and merchan- 
dise, and advanced moneys, to Wm. P. Sayward, owner of the Port Madison 
Mills, receiving from said Port Madison Mills certain products (to wit, lumber, 
etc.), which said products the said party of the first part has heretofore con- 
signed to said party of the second part for sales and returns, and that, grow- 
ing out of the connection of said party 6î the first part with said Wm. P. 
Sayward and said Port Madison Mills, said party of the first part has certain 
claims against said Wm. P. Sayward, which said party of the first part de- 
sires to make available as rapidly as possible; and whereas, said party of the 
second part, with the consent of said Wm. P. Sayward, and under the condi- 
tions hereinafter recited, undertakes to make certain payments on account of 
said claim of party of the first part against Wm. P. Sayward; and whereas, 
the said party of the second part has entered into certain arrangements with 
Wm. P. Sayward and said Port Madison Mills to receive consignments of 
its products (to wit, lumber, etc.), for sales and returns, furnishing funds and 
supplies, as may be agreed between said party of the second part and said 
Wm. P. Sayward, and which arrangements said party of the first part hereby 
permits said party of the second part to enter into and with said Wm. P. Say- 
ward: Now, therefore, in considération of the sum of rive ($5) dollars paid 
by each of the parties hereto to each other, the receipt whereof by each is 
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hereby acknowledged, and, further, the covenants and agreements hereinafter 
recited, the said parties hereto hereby co venant and agrée as follows, to wit: 
lst. That said party of the first part agrées that on and after November lst, 
1S90, said party of the second part hereafter may supply and furnish direetly 
to said Wm. P. Sayward goods, wares, merchandise, and supplies, as required 
by said Port Madison Mills, purchasing same at the city and county of San 
Francisco, or otherwise, as said party of the second part may elect. And, 
further, that the said Wm. P. Sayward may, on and after such date, consign 
direetly, to said party of the second part, ail products (to wit, lumber and 
kindred material) the shipment of which shall not hâve been made froin Port 
Madison Mills at said date except cargoes now loading; said consignments 
being for sales and returns by said party of the second part for account of 
said Wm. P. Sayward. 2d. That ail shipments made by said Wm. P. Sayward 
from Port Madison Mills prior to said date, including ail cargoes loading at 
mill on Oct. 20, 1890, and consigned to said party of the second part, shall be 
deemed as for account of said party of the first part; and proceeds thereof 
shall be paid by said party of the second part to said party of the first part 
as soon as realized, it being understood and agreed that ail claims against said 
Wm. P. Sayward or said Port Madison Mills for wages, logs, supplied prior to 
said date, shall be paid for or liquidated by said party of the first part, as 
heretofore. 3d. Said party of the first part agrées that, so long as the cov- 
enants assumed by said party of the second part hereinafter recited are fully 
carried out by said party of the second part, said party of the first part will not 
by any action or procédure whatsoever, wbether by assignment of said claims 
or otherwise, enforce or attempt to enforce said claims against said Wm. P. 
Sayward; but nothing in this clause shall be deemed to restrain said party of 
the first part from maintaining the légal life of such claims as said party of 
the first part may hâve against said Wm. P. Sayward or said Port Madison 
Mills. 4th. For and in considération of above, the said party of the second 
part agrées to pay to said party of the first part, on or before the thirty-first 
day of October, A. D. 1890, the sum of twenty thousand dollars, which sum 
shall be credited by said party of the first part upon its claims against said 
Wm. P. Sayward, and duplicate receipts for such payments shall be given by 
said party of the first part, one to said party of the second part, the other to 
said Wm. P. Sayward or said Port Madison Mills; and such receipts shall re- 
cite briefly the conditions of said payment. 5th. And said party of the second 
part agrées to pay to said party of the first part, or its order, the sum of 
twenty-five hundred dollars monthly, during each month hereafter, during the 
term of this agreement, and, further, agrées to pay to said party of the first 
part, from time to time, ail such surplus as may be in the hands of said party 
of the second part, growing out of the management of the business of said 
Port Madison Mills by said party of the second part, and the connection of 
said party of the second part with said Port Madison Mills, as hereinbefore 
recited; ail of said payments being evidenced by receipts for their amount, 
given by said party of the first part to said party of the second part, reeiting 
that such payments are for account of said Wm. P. Sayward, and the applica- 
tion of said payments by said party of the first part, upon its said claim against 
said Wm. P. Sayward, shall be as may be arrangea between said party of the 
first part and said Wm. P. Sayward. It is further understood by each of the 
parties hereto that, so long as the covenants by each hereinbefore recited are 
fully kept and maintained, this agreement shall be deemed to be in force for 
not less than the term of three (3) years from said November lst, 1890, ex- 
cepting, always, that, if at any time said party of the second part or said 
Wm. P. Sayward shall cause to be satisiied and liquidated the claims of said 
party of the first part against said Wm. P. Sayward, said party of the first part 
shall transfer to said party of the second part ail liens and claims, whether 
recorded or otherwise, vesting in said party of the second part ail right, title, 
and interest of said party of the first part in and to same, this agreement shall 
be terminated. 

"In witness whereof, the said parties hereto hâve set their hands and seals, 
in duplicate, this eighteenth day of October, 1890. 

"[Signed] Harrington & Smith, [Seal.] 

"E. M. Herrick. [Seal.]" 
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The plea further alleged that, in pursuance of said agreement, 
the parties thereto and the said Sayward entered upon the perform- 
ance thereof, and that Herrick paid Harrington & Smith the sum 
of |20,000, and $2,500 per month each month until and including 
the month of December, 1891, and that ail of said payments were 
received and accepted by said firm as payments for the said Say- 
ward, in accordance with said agreement; that Sayward and 
Herrick did keep and perform ail covenants and conditions of said 
contract to be kept and performed by them, until prevented from 
so doing by the attachment in said action ; that Dexter, Horton & 
Co., at the time of the commencement of the action, knew of the 
said agreement and its performance by Herrick and Sayward, and 
knew that the assignment of said account was in violation of the 
ternis of said agreement, and that the commencement of the ac- 
tion was also in violation of said agreement and the extension of 
crédit therein provided for. 

A demurrer to the plea in abatement was sustained. Thereup- 
on Sayward moved to discharge the writ of attachment, upon affi- 
davits setting forth substantially the facts that were alleged in the 
plea. The motion was overruled. Sayward then filed his answer 
to the amended complaint, denying the material allégations there- 
of, and alleging errors and omissions in the account, and setting 
forth again the matters so pleaded in abatement. The answer 
also pleaded the statute of limitations to a portion of the account. 
To the matters contained in the answer surcharging and falsifying 
the account, replication was filed. To the other défenses, the plain- 
tiff filed a gênerai demurrer, which was, upon argument, sustained 
by the court. The said cause was thereupon, on the written stip- 
ulation of the parties, sent to a référée, who reported findings 
of fact and conclusions of law, to the effect that the défendant in 
the action was indebted to the plaintiff therein, upon an account 
stated, in the sum of $130,308.67, and interest thereon from Sep- 
tember 30, 1891. To this report both parties filed exceptions, which 
were heard before the court. Thereupon the findings of fact of 
the référée were adopted by the court, but his conclusions of law 
were modified, the court holding that the plaintiff in the action 
was entitled to recover the sum of $153,128.89, and interest thereon 
from September 30, 1891, at the rate provided by the statute laws 
of Washington, amounting in the aggregate to $192,627.64. On 
writ of error to this court, the principal contention of the plain- 
tiff in error is that the facts pleaded in the plea of abatement filed 
by the défendant in the action were sufficient to abate said action, 
and to preclude the plaintiff from suing on said statement of ac- 
count until the expiration of the period of three years, during which 
Harrington & Smith had covenanied not to enforce, or attempt 
to enforce, their demand against Sayward. 

Upon considération of the terms of the agreement, it is clear that 
there are but two parties to its covenants. The circumstances 
under which it was entered into may properly be considered in 
interpreting its provisions. For som« time prior to that date, 
Harrington & Smith, of Seattle, had furnished supplies and mer- 
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chandise for the opération of the Port Madison Mills, and, in re- 
turn, had managed and disposed of the output of lumber there- 
from, through E. M. Herrick, at San Francisco. Under this ar- 
rangement, there was no express contract for extension of the time 
to pay the large balance owing from . Sayward to Harrington & 
Smith. The account was overdue at ail times, and Sayward could 
hâve been sued thereon at any moment. The allégation in the an- 
swer that, by the terms of the agreement then existing, "Harring- 
ton & Smith agreed that whateyer might become due them by rea- 
son of said transactions was to be paid out of the profit of said 
mill," is not sufflcient to show that Harrington & Smith agreed to 
look solely to the profit of the mill for their reimbursement for out- 
lays, or that they were not to be otherwise paid, or that they 
would not hold Sayward personally liable for the debt. At the 
time of entering into the new agreement, it was desired by the 
parties thereto to substitute Herrick for Harrington & Smith in 
the future business of the Port Madison Mills. It was the purpose 
of the agreement to provide that, from and after the date thereof, 
Herrick, and not Harrington & Smith, should furnish the supplies 
and merchandise necessary for the opération of the mills, and that 
the lumber should be consigned directly to him, and that he should 
dispose of the same, and render his account to Sayward, but that, 
out of the proceeds, certain monthly fixed payments should be made 
upon the balance due Harrington & Smith. The new arrange- 
ment did not necessarily concern Sayward. For aught that ap- 
pears in the agreement or in the allégations of the plea, it was 
matter of indifférence to him whether his advances or supplies 
should corne from Harrington & Smith or from Herrick, and wheth- 
er the product of his mill should be handled by the one or by the 
other of the two parties to the agreement. 

This view of the agreement does not deprive Sayward of any right 
he enjoyed under the former agreement. It leaves him in substan- 
tially the same position that he occupied before. Prior to the agree- 
ment, the balance he owed for advances was due, and payment was 
enforceable at any time by légal proceedings. Under the new ar- 
rangement, there was no greater reason than had before existed why 
provision should be made for his immunity from suit during a period 
of three years, or for any fixed period. The références in the con- 
tract itself to Sayward are not évidence that Sayward was a party in 
interest therein, or that he was privy thereto. It is recited, it is true, 
that Herrick, with the consent of Sayward, and under the conditions 
expressed in the agreement, undertakes to make the payments to 
Harrington & Smith which the agreement calls for. To say that 
Sayward assented to thèse payments is but to say that the arrange- 
ment between the parties to the agreement was satisfactory to him, 
and that he made no objection thereto. It indicates that he con- 
sented to the substitution of Herrick for Harrington & Smith, as 
contemplated by the contract. It is not to be construed as évidence 
that Sayward made any of the covenants in the agreement, or was 
privy thereto, or that he exacted the abstention from suit which is 
stipulated for by its terms. There is also in the contract an allusion 
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to an arrangement between Sayward and Herrick, but no information 
is afforded of its ternis, except that it is an arrangement to receive 
consignments of lnmber for S2les and returns, and to furnish funds 
and supplies as may be agreed between them. It may be inferred 
from this récital that tbere was a separate contract or agreement be- 
tween Sayward and Herrick. But this référence to an arrangement, 
so far from Connecting Sayward with the contract in question, makes 
't évident that ail the rights of Sayward, so far as they were pro- 
tected by contract, were provided for in a separate agreement, the 
terms of which are not disclosed. If it had been intended by the 
parties to the contract between Harrington & Smith and Herrick to 
protect Sayward as well as Herrick against the légal enforcement 
of Harrington & Smith's demand, it is difficult to perceive why Say- 
ward was not made a party to the agreement, and why such provision 
was not expressly set forth in terms. Nor do the allégations of the 
plea add to the force of the terms of the contract, so as to sufficiently 
connect Sayward therewith, or to show that he was a party or privy 
thereto. Those averments are that the contract was made with the 
consent and acquiescence of Sayward, and in pursuance of an under- 
standing and agreement between him and Herrick, and that, after its 
exécution, Herrick and Harrington & Smith and Sayward entered 
upon the performance thereof, and that Herrick made the payments 
contemplated therein, and that Sayward and Herrick hâve kept and 
performed ail the covenants and conditions of said contract to be kept 
and performed by them. There were no covenants and conditions ex- 
pressed in the contract that were to be kept or performed by Sayward, 
and thèse allégations add nothing to the force and effect of the con- 
tract itself. They mean no more than that the contract was complied 
with up to the time of commencement of the suit, that is to say, 
each party thereto performed his part. So far as Sayward was 
concerned, he had not in the contract bound himself to do anything. 
fle had not agreed to furnish the product of the Port Madison Mills 
to Herrick, nor had he agreed to receive funds and supplies from 
Herrick. So far as the terms of the contract are concerned, neither 
of the parties thereto could hâve compelled Sayward to do or re- 
frain from doing any act therein specifled. If he were in any way 
bound to acquiesce in the arrangement contemplated in the contract, 
it was by virtue of a separate agreement with one or both of the 
other parties. His right to plead in abatement of this action an 
agreement in forbearance of suit dépends wholly upon the terms of 
such agreement. He cannot call to his aid covenants made between 
Harrington & Smith and Herrick, to which he was not a party or 
privy. But it is contended that, notwithstanding the fact that Say- 
ward is not a party to the contract, the covenant not to sue was made 
for his benefit, and he may therefore enforce it. It is true there are 
exceptions to the gênerai rule that the parties or privies to a contract 
or to its considération are the only persons who may avail themselves 
of its provisions, and one of the exceptions is the case of a contract 
which contains an express promise for the benefit of a third person. 
Although this doctrine is now denied in England, and is disputed in 
some of the states, the weight of American authority is in its favor. 
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Said Mr. Justice Davis, in Hendrick v. Lindsay, 93 U. S. 149: "The 
right of a party to maintain assumpsit on a promise not under seal, 
inade to another for his benefit, although much controverted, is now 
the prevailing rule in this country." But it is not every contract for 
the benefit of a third person tbat is enforceable by the beneficiary. 
It must appear that the contract was made and was intended for his 
benefit. The fact that he is incidentally narned in the contract, or 
that the contract, if carried out according to its terms, would inure 
to his benefit, is not suffîcient to entitle him to demand its fulfill- 
ment. It must appear to hâve been the intention of the parties to 
secure to him personally the benefit of its provisions. National Bank 
v. Grand Lodge, 98 U. S. 123; Wright v. Terry, 23 Fia. 160, 2 
South. 6; Burton v. Larkin, 36 Kan. 246, 13 Pac. 398; Chung Kee 
v. Davidson, 73 Cal. 522, 15 Pac. 100; Railroad Co. v. Curtiss, 80 
N. Y. 219; Vrooman v. Turner, 69 N. Y. 280; Greenwood v. Shel- 
don, 31 Minn. 254, 17 N. W. 478; Austin v. Seligman, 18 Fed. 520. 
There is nothing in the contract made by Harrington & Smith 
with Herrick indicative of an intention to protect Sayward from suit 
except for Herrick's own benefit. The parties to that agreement 
evidently had in view their own advantage, and not Sayward's. It 
was clearly for Herrick's protection primarily and chiefly that the 
stipulation in question was inserted. If it was the intention to pro- 
tect Sayward also, that purpose was only incidental and secondary. 
Sayward incurred no new risk under the new contract. His attitude 
of debtor to Harrington & Smith was not changea by the new ar- 
rangement It remained the same as before. The only différence 
was that his future advances were to corne from Herrick. But Her- 
rick's relation was materially changea. He assumed new obligations. 
He was required to pay out large sums of money to Harrington & 
Smith, and to make to Sayward the advances necessary for carrying 
on the business. He could not safely undertake thèse covenants of 
the contract without stipulating for Sayward's protection against the 
suit of Harrington & Smith. We find no error, therefore, in the rul- 
ing of the trial court upon the demurrer to the plea in abatement or 
to the plea in bar set forth in the answer. 

It follows from the construction we hâve given to the terms of the 
contract and the plea in abatement, that there was no error, as 
chargea in the second assignment, in the refusai of the court to dis- 
solve the attachment, and in including in the final judgment the 
order that the attached property be sold and applied to the payment 
of the judgment debt. One of the grounds upon which the writ was 
issued was the fact that the défendant, Sayward, was nonresident 
within the state. The affidavit alleging that fact was not contra- 
dicted on the motion to dissolve, and that ground of attachment con- 
tinued to exist until the final détermination of the case. The debt 
has been shown to hâve existed. If there were error in issuing the 
writ of attachment, such error is not ground to reverse the judgment 
and to order a new trial. It is only where the judgment erroneously 
assumes to dispose of attached property that this court may, upon 
writ of error, consider the validity of the attachment. In such a 
case the function of the court is limited to the power to modify or 
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reverse that portion of the judgment which concems the disposition 
of the property. In this case there existed a valid cause of action 
and a ground of attachment, and the property was actually levied 
upon under the writ. There was no error, therefore, in ordering it 
sold for the satisfaction of the judgment. 

It is further assigned as error that the court sustained the de- 
murrer to the third affirmative défense, contained in the sixteenth 
paragraph of the answer to the amended complaint. The lan- 
guage of the affirmative défense so demurred to is as follows: 

"Défendant, for a further answer and défense, says that the alleged cause 
or causes of action In favor of the plaintiffs herein, or Harrington & Smith, 
hereinbefore mentioned, or either of them, as to the items or any of the items 
set forth and mentioned in the preceding paragraph twelve of this answer, 
denominated discounts, interest per month (compounded monthly), unauthor- 
ized and illégal charges, miscellaneous charges against défendant of dis- 
count, Interest, attorney's fées, etc., did not accrue to the said plaintiff, or 
the said Harrington & Smith, or either of them, within three years next bef ore 
the commencement of this action, nor at any other time. Said paragraph 
twelve of this answer, referred to above, is made a part of this further, af- 
firmative, separate answer and défense." 

The paragraph 12 referred to in this plea of the statute of limi- 
tations is that portion of the answer which attempts to surcharge 
and falsify certain of the items of the account which are alleged 
by the plaintiff to hâve entered into the stated account upon which 
he sought to recover. The answer, it is true, denied that there had 
been an accounting, as alleged in the amended complaint; and 
it alleged that objection had been made by the défendant to cer- 
tain statements rendered by Harrington & Smith purporting to 
show the state of the account between the parties; and a long 
list of items, beginning with April, 1882, and extending to Nc~ 
vember, 1891, was set forth in paragraph 12, and declared therein 
to be erroneously and improperly charged. If there had, in fact, 
been no accounting between Harrington & Smith and the de- 
fendant, and it had been attempted in this action to recover upon 
an open account, and not a mutual account, no reason is per- 
ceived why a plea of the statute of limitations as to the items that 
accrued more than three years before the commencement of the 
suit would be open to demurrer; but the suit was brought upon 
an account' stated. In the findings of the référée, which were 
adopted by the court in rendering judgment, it was found that 
there had been such accounting as was declared upon. That ac- 
counting consisted in the rendering of a monthly statement from 
Harrington & Smith to Sayward, in which there was reiterated 
each month a balance showing the liability of Sayward to Harring- 
ton & Smith, as deduced from ail their antécédent dealings. Such 
statement of account, assented to by Sayward, as found by the 
référée aDd the court, amounts to an adoption of, and assent to, 
the figures showing the condition of the account at the date of 
each statement. It is unnecessary to détermine whether, under 
the statute of Washington (section 131 of the Code .of 1891) which 
provides that the new promise to pay a pre-existing debt must be 
in writing in order to take the case ont of the opération of the 
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statute of limitations, a former balance found under a prior ac- 
counting may be kept alive after it would otherwise be barred 
by the statute, by bringing it forward, and prefixing the amount 
thereof to each subséquent monthly statement of account, and in- 
corporating the same therein, for that question is not presented 
in this case. The plea of the statute of limitations is not di- 
rected against any such item in the accounting. It does not al- 
lège that any balance found due at any prior accounting is barred 
by the statute of limitations. It is directed purely against a long 
séries of items covering a period of nine years, ail of which went 
into the accounting, and were merged when the balance was ar- 
rived at, constituting an independent debt, from the date of which 
the statute of limitations began to run, and not before. Toland 
t. Sprague, 12 Pet. 300; Spring v. Gray, 6 Pet. 156; Keller v. Jack- 
son, 58 Iowa, 629, 12 N. W. 618; Union Bank v. Knapp, 3 Pick. 
96; Eamchander t. Hammond, 2 Johns. 200. There could be no 
error, therefore, in sustaining a demurrer to the plea of the stat- 
ute of limitations; for, upon the state of the case as evidenced 
now upon the record, it is clear that such défense was not avail- 
able to the défendant, and he is not injured by the ruling. 

It is assigned as error that the court held valid and légal the 
charges of interest made by Harrington & Smith against Say- 
ward. It appeared from the flndings of fact that the course of deal- 
ing between the défendant and Harrington & Smith was as fol- 
lows: Beginning with June 1, 1884, and continuing to Novem- 
ber 30, 1891, Harrington & Smith charged interest upon the gên- 
erai monthly balance of account due them from défendant, in- 
cluding the amount due for merçhandise, as well as for cash ad- 
vanced and discount thereon, and included the amount due as 
interest in the balance which appeared as the flrst item of charge 
upon each monthly statement, upon which interest was, in turn, 
charged. During that period Harrington & Smith allowed 60 days' 
crédit upon ail amounts for merçhandise furnished by them, and 
charged interest thereon only after the expiration of 60 days from 
the end of the month in which the goods were furnished. They 
also allowed the défendant, as a crédit, interest upon ail sums 
received by them as payments upon the account of défendant dur- 
ing said month, at like rates as were charged by them. The dif- 
férence between the débit of interest and the crédit of interest 
was the sum charged as interest by said flrm at the end of each 
month upon said gênerai balance of account. The rates of inter- 
est were as follows: From June 1, 1884, to February 28, 1885, 1 
per cent, per month, compounded monthly; from March 1, 1885, 
to May 31, 1888, 1^ per cent, per month, compounded monthly; 
from June 1, 1888, to September 30, 1891, 10 per cent, per annum, 
compounded in said monthly statements. It appeared, also, that 
it was the custom of Harrington & Smith, and the gênerai custom 
of merchants at Seattle at that time, to charge interest upon un- 
paid bills of merçhandise after the expiration of 60 days from the 
date of purchase, and that the rates of interest charged by Har- 
rington & Smith were not greater than those ordinarily charged 
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by other merchants; that during that period it was the custom of 
Harrington & Smith to forward to the défendant, upon each day 
when they furnished goods, an itemized statement thereof, and, 
at the end of the month, it was their custom to furnish a gênerai 
monthly statement, including a statement of ail goods furnished, 
of ail moneys advanced as expense of the mills, and ail moneys 
advanced in payment of principal and interest on account of de- 
fendant; also, of interest upon their said account against the de- 
fendant, in the following manner: The défendant was débit ed 
with ail goods furnished and moneys advanced, and he was cred- 
ited with ail moneys received as proceeds of cargoes of lumber, 
and a balance was struck showing the state of his account with 
the firm at the end of each month. This balance was carried for- 
ward as the first item in next month's account in the statement 
thereof. The court held that the charges of compound interest 
upon the monthly balances could not now be objected to by the 
défendant; that this method of keeping and rendering accounts 
had continued so long as to become a regular course of dealing 
between the parties, and had been known and not objected to by 
défendant for a number of years. The laws of Washington ter- 
ritory at the time of thèse transactions provided as follows : 

"Any rate of interest agreed upon by parties to a contract, speeifying the 
same in writlng, shall be valid and légal." Code 1881, § 2369. 

The court held that there arose upon each of thèse accounts 
stated an implied promise to pay the entire balance shown thereby, 
including thèse items of interest, and that the charge thereof was 
not illégal. 

In Young v. ffill, 67 N. Y. 162, 171, it was said: 

"Compound interest is recoverable upon merchants' accounts of mutual 
dealings, upon an express agreement, or when an agreement may be implied 
from custom or usage, for the reason that an extension of time for payment 
is implied, and the transaction is fair, as the balance may change, and the 
benefit of the usage be mutual." 

Upon page 172 it was said: 

"Upon a like statement of account and of a balance due between mer- 
chants, the law implies a promise, for the reason that the several items, 
when established, constitute légal demanda of the respective parties against 
each other, upon which an action would lie; and the acknowledgment is an 
admission of the correetness of the items of débit and crédit, resulting in the 
stated balance." 

In Backus v. Minor, 3 Cal. 231, a similar doctrine was held. The 
court said: 

"The dealings of the parties run through a period of more than two years. 
During this time the appelants render to the défendant three or four stated 
accounts, showing balances. In ail of thèse accounts, and through the whole 
of this time, they pursue the one mode of calculating interest It has become 
their way of doing business." 

In Marye v. Strouse, 6 Sawy. 205, 5 Fed. 483, the court said: 

"I flnd, then, that Strouse knew the rate of interest charged against him in 
his account. There was no mistake or fraud about it. Having this knowl- 
edge, he not only receives and retains accounts without objection, but even 
pays them. The method of keeping and rendering accouuts continued so long 
as to become a regular course of dealing between the parties. Under such cir- 
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cumstances, the authorities are clear thaï an account stated cannot be opened 
because an item of interest whieh went into it could not hâve been récovered 
by suit, provided such item is not illégal." 

The charges of interest, as disclosed by the state of the account 
between Harrington & Smith, were not illégal under any statute of 
Washington. There was no usury law applicable to the case. 
There was a statutory rate fixed to control the rate of interest in 
the absence of agreement, but there was no statute prohibiting 
the parties from charging against each other, in their mutual 
accounts, any rate of interest that they might see fit to adopt. 
Their current crédits and payments upon account, and their acqui- 
escence in the accounts stated, amounted to an adoption of the rate 
chargea, with the same effect as if there had been an express agree- 
ment in writing to pay the same. Auzerais v. Naglee, 74 Cal. 60, 15 
Pac. 371; Van Vleet v. Sledge, 45 Fed. 750; McKnight v. Taylor, 1 
How. 168. 

Several of the assignments of error bring in question the sufficiency 
of the évidence to establish the flndings of fact made by the référée, 
and adopted by the court. It is not contended, nor does it appear, 
that there was absolutely no évidence upon which to base those flnd- 
ings. The contention is that, upon the évidence adduced, the flnd- 
ings should hâve been différent. That contention cannot be con- 
sidered in this court. 

By section 649 of the Revised Statutes it is provided that : 

"The finding of the court upon the facts, which may be either gênerai or 
spécial, shall hâve the same effect as the verdict of a jury." 

And section 700 provides as follows: 

"When an issue of fact in any civil cause in a circuit court is tried and de- 
termined by the court without the intervention ot a jury, according to section 
649, the rulings of the court in the progress of the trial of the cause, if excepted 
to at the time, and duly presented by a bill of exceptions, may be reviewed by 
the suprême court upon a writ of error or upon appeal; and when the finding 
is spécial the review may extend to the détermination of the sufficiency of the 
facts found to support the judgment." 

Under thèse statutes and the established construction given them 
by the courts, the power of this court is limited to the détermination 
of the question whether errors were committed by the trial court in 
its rulings during the progress of the trial, and whether the spécial 
flndings made by the court were suffi cient to support the judgment. 
Norris v. Jackson, 9 Wall. 125; Miller v. Insurance Co., 12 Wall. 285; 
Dirst v. Morris, 14 Wall. 484; Insurance Co. v. Folsom, 18 Wall. 237; 
Stanley v. Supervisors, 121 U. S. 535, 7 Sup. Ct. 1234; British Queen 
Min. Co. v. Baker Silver Min. Co., 139 U. S. 222, 11 Sup. Ct. 523. 

It is contended that the court erred in holding that the monthly 
statement sued upon amounted to or was a stated account. The 
course of dealing between the parties has already been ref erred to. 
During the period of time which it covered, regular monthly state- 
ments were rendered to Sayward, in pursuance of the original agree- 
ment entered into between the parties. In the thirty-third finding 
of fact, it was found that the monthly statements were furnished and 
rendered "for the purpose of showing to said défendant how his ac- 
v.72F.no.6— 49 
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count with them stood at the end of each month.* The thirty *irth 
finding is as follows: 

"With the exception of some objections to minor errors in said statements, 
which, upon complalnt belng made, were corrected by sald Harrlngton & 
Smith, no objections were mçde to sald Btatements of account, or to any 
Items of charge or crédit therein contained, either by the said George A. 
Meigs, or by the défendant, until after the beginniiig of this action." 

Upon thèse flndings of fact, there can be no question that the court 
correctly held the monthly statement to be an account stated. Wig- 
gins t. Burkham, 10 Wall. 129; Marye t. Strouse, 6 Sawy. 205, 5 
Fed. 483; Auzerais v. Naglee, 74 Cal. 64, 15 Pac. 371; Knickerbocker 
T. Gould, 115 N. Y. 537, 22 N. E. 573. 

There are numerous assignments of error to the rulings of the court 
upon the admission of testimony. We are unable to discover that 
any of them were erroneous. Most of the questions so raised relate 
to the admission of testimony concerning payments alleged to hâve 
been made by Harrington & Smith upon certain judgments then out- 
standing, which payments were chargea in the account against Say- 
ward, and were carried into the regular monthly statements. Upon 
the part of Sayward, it is contended that thèse payments were not on 
account of his debt, and that they were illégal and void, and not 
proper charges against his account. Upon the part of the défend- 
ant in error, it is contended that the judgments so paid were judg- 
ment liens against the mill property of the défendant, and that the 
payments were necessary for its préservation and for the continuation 
of the business of said mille. It was found by the court that thèse 
payments were authorized. The évidence being offered upon the 
issues so raised was clearly not immaterial. But the plaintiff in 
error further raises the question whether, upon the facts found by 
the référée and the court, it follows as a légal conclusion that the pay- 
ments of said judgments could be chargea individually against Say- 
ward, and référence is made to the twenty-eighth finding of fact, in 
which it was said that the défendant had delivered to Crawford & 
Harrington, predecessors of Harrington & Smith, a written order, 
and that the same is now lost or destroyed, and cannot be found, 
the substance of which was a request and authority from the défend- 
ant to make advances required by the said Port Madison Mills, and 
to charge the same to defendanfs account It is contended that this 
order was the exclusive authority for making advances, and that it 
was not sufflcient to include the payment of judgments against the 
property. The terms of the order are not stated in the finding, ex- 
cept that, in gênerai terms, the advances were to be such as were re- 
quired by the Port Madison Mills. But there is another finding 
which must be taken into considération in this connection, namely, 
the twenty-sixth, where it was found that the défendant "also au- 
thorized and requested said Crawford & Harrington to advance such 
sums of money as should be required from time to time to pay off 
such of the indebtedness of George A. Meigs and the Meigs Lumber 
& Shipbuilding Company as, being in the form of liens upon the prop- 
erty purchased by him, would, if not paid, resuit in the sale of the 
property, and the shutting down of the mills, and to charge ail such 
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sums due for such advances to the defendant's account." But if 
the written order referred to in the twenty-eighth finding of fact, 
were, indeed, the sole authority to make payments upon judgments, 
the défendant could not now be heard to dispute those items of the 
account. Those payments were made in good faith, as the record 
shows, and were regularly and periodically reported to Sayward, in 
the monthly statements of accounts, and no objection was made to 
any thereof until after the commencement of this action. 

Upon the considération of the whole case and the numerous assign- 
ments of error, we find no ground for reversing or modifying the 
judgment; and it is accordingly affirmed, with costs to the défendant 
in error. 



UNITED STATES v. FULLER. 

(District Court, D. Oregon. March 2, 1896.) 

No. 4,055. 

Cbiminai, Law — Indictment — Mailing Obscène Document. 

An indictment for depositing in the mail an obscène document, which al- 
lèges that the document in question is so obscène and indécent that the 
same would be offensive to the court, and improper to be plâced upon the 
records thereof, wherefore the grand jurors do not set forth the same, and 
which does not set forth the document mailed, nor describe the same so as 
to furnish means of identifying it, ls insufficient. 

Daniel R. Murphy, U. S. Dist. Atty., and Charles J. Schnabel, 
Asst. U. S. Atty., for the United States. 
M. L. Pipes, for défendant. 

BELLINGHER, District Judge. The indictment in this case is 
under section 3893, Rev. St., and charges that the défendant did 
knowingly deposit in the post office at Albany, for mailing and 
delivery, a certain envelope, bearing the address, etc., "which en- 
velope then and there contained a certain obscène, lewd, and las- 
civious paper, writing, print, and publication, of an indécent char- 
acter, which said paper, writing, print, and publication is so ob- 
scène, lewd, lascivious, and indécent that the same would be of- 
fensive to the court, and improper to be placed upon the records 
thereof. Wherefore the grand jurors do not set forth the same 
in this indictment." A second count charges another like offense, 
in the same language. To this indictment there is a demurrer 
upon the ground, among others, that the obscène paper mentioned 
in each of the counts is not suffi ciently described or identified to 
inform the défendant of the nature of the charge against him, or 
so that the judgment in this case would be a bar to another prose- 
cution for the same offense. 

In U. S. v. Harmon, 34 Fed. 872, there was an indictment under 
this same section of the Revised Statutes, in which the défendant 
was charged with mailing "a certain obscène, lewd, and lascivious 
paper and publication, of an indécent character, called 'Lucifer,' " 
which paper, it was alleged, was "so obscène, lewd, and lascivious 
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as to dispense with the incorporation of the words and figures in 
this indi étaient." The court held that the identification of the 
obscène paper was insufficient and sustained a demurrer to the 
indictment. In passing upon the question the court says: 

"The accused are entitled to be informed of the spécifie charge made against 
them, and it must be sufflclently explicit and definite to enable them to pré- 
pare thelr défense and présent their évidence, and, further, to enable them, in 
any future prosecution for the same offense, to make the plea of autrefois ac- 
quit or autrefois convict. * * * It is not sufficient for the grand jury to 
allège that the contents of the paper are too obscène to be spread upon the 
records, and omit every means of identification. Surely, the objectionable 
matter can be described or identifled in some way without giving offense to the 
court, or defiling its records with scandalous and indécent matter. The date 
of the paper, the title of the article, or its gênerai ténor and purport, couched 
in décent language, would serve to make the charge definite and certain." 

In U. S. v. Clarke, 40 Fed. 325, an indictment under this stat- 
ute was held sufficient upon motion in arrest of judgment. But, 
in addition to the fact that the objection was made after judgment, 
it appeared that the défendant craved oyer of the paper before 
trial, and the court compelled the district attorney to produce and 
file the same for the defendant's inspection some days before the 
trial. Moreover, there was not an entire failure in that case, as 
in this, to describe the obscène writing in question. The paper 
was described as "a publication of an indécent character, beginning 
with the words following, to wit: 'As long as there is life, there 
is hope.' " In that case the court said : 

"An allégation that a publication complained of is too indécent to be spread 
on the record merely obviâtes the necessity of setting out the contents of the 
publication in fùll, as would otherwise be required. It does not excuse the 
pleader for wholly omitting to describe it, or for describing it in language too 
gênerai to advise the accused what particular publication 01 paper is intended." 

Thèse views are sustained in Com. v. Wright, 139 Mass. 382, 1 
N. E. 411, and in People v. Hallenbeck, 52 How. Prac. 502, where 
statutes in terms like the one in question were under considération. 

In this case there is no attempt to describe the letter or writ- 
ing upon which the charge is founded. It does not appear that 
this paper was without an address or signature or date. Thèse are 
ail means of identification. Even the absence of such features 
from the writing might aid in distinguishing it from other writings. 
The purport or meaning of a writing, however obscène, is capable 
of explanation in décent language, or at least of some expia- 
nation that will suffi ce to establish its identity. The demurrer is 
sustained. 



ALLINGTON & CURTIS MANUF'G CO. v. BOOTH. 

(Circuit Court, D. Vermont. March 4, 1896.) 

1. Patents— Premminary Injunction against Usée. 

The prosecution of a suit against the manufacturer to an opportunlty of 
appeal by the défendant, which is declined, is sufficient diligence to war- 
rant the granting of a preliminary injunction in a suit against a user, es- 
pecially where the patent has been sustained in other suits on final hearing. 
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S. Same. 

The fact that défendant 1s only a user is not sufficienc to defeat a motion 
for a preliminary injunetion, for infringement by a user roay be as irrép- 
arable as any. Birdsell v. Shaliol, 5 Sup. Ct. 244, 112 U. S. 485, followed. 

This was a suit in equity by the Allington & Curtis Manufacturing 
Company against J. K. Booth for alleged infringement of a patent. 
Plaintif: lias moved for a preliminary injunetion. 

Albert H. Walker and C. K. Offield, for plaintiff. 
Geo. B. Parkinson, for défendant. 

WHEELEB, District Judge. This cause has been heard on a mo- 
tion for a preliminary injunetion against infringement of several pat- 
ents for improvements in dust collectors. They hâve been sustained 
on final hearing in the circuit court for the Northern district of 
Illinois by Judge Grosscup (Knickerbocker Co. v. Bogers, 61 Fed. 
297), and in the circuit court for the district of Oonnecticut by Judge 
Townsend (Manufacturing Co. v. Lynch, 71 Fed. 409) ; and no appeal 
has been taken, as there might hâve been. 

The principal objections to the motion are that the défendant is 
a user, and a suit against the manufacturer is not diligently prose- 
cuted, and that the plaintiffs are not in danger of irréparable injury. 
The prosecution of a suit to an opportunity of appeal by the défend- 
ant, which is declined, seems to be sufncient diligence towards those 
defending that suit, as hère; and infringe/nent by a user may be as 
irréparable as any. Birdsell v. Shaliol, 112 U. fe. 485, 5 Sup. Ct. 244 
The défendant should be as diligent in taking an appeal as the plain- 
tiff should be in prosecution, to hâve an injunetion stayed for ultimate 
décision; and compensation in damages may fall far short of equaling 
preventative relief. 

The plaintiff has offered to replace the collectors used by the de- 
fendant for $1,600, deposited in court to abide the event of the suit, 
or to license the use of them for $1,200. In view of thèse offers, the 
deposit of $1,200 as a license fee, to abide such event, would seem 
équitable in place of an injunetion. Unless $1,200 is deposited in 
court within 10 days, to abide the event of the suit, as a license fee, 
let an injunetion then issue, as prayed. 



WILGUS v. GERMAIN et aL 

(Circuit Court of Appeals, Ninth Circuit. February 10, 1896.) 

No. 223. 

Estoppel bt Record— Stockholder of Cohpobation. 

Upon the trial of an action against G., N., and M., as eopartners, for dam- 
ages for the infringement of a patent, — one of the défenses being antici- 
pation by a prior patent to one C, the plaintiff offered in évidence the 
records of two actions brought by him against two several corporations, 
in one of which the défendant G., and in the other the défendant N., was 
a stockholder. It appeared that G. and N. were présent, testifled, and 
took leading parts in the trials of such actions; that the actions were 
brought against the corporations for infringement of the plaintiff's patent 
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by the sale of articles bought from the flrm composed of G., N., and M.; 
and that the same défense of anticipation was set up, and adjudged 
against the défendants, in each case; and it was claimed that such ad- 
judications constituted an estoppel, against the défendants in the pending 
suit, to set up the same défense. It did not appear that either G. or N. 
had any control or management of the défense in the former actions, or 
appeared by counsel therein. Held, that G. and N. were not estopped by 
the judgments in the former actions to set up the same défense, and that 
it was not error to exclude such judgments, especially as G. and N. were 
sued In this action as partners with M., and were not shown to hâve acted 
for the flrm In taldng such part as they did in the former actions. 

2. Evidence — Intrinoement of Pateht — Prior Use. 

It is not error, in an action for damages for the infringement of a pat- 
ent, to admit évidence showing public use of the plaintiffs invention more 
than two years before his application for his patent, though no notice of 
such testimony has been given, when the testimony is admitted, not to 
prove such public use, but to sustain the, défense of anticipation, by show- 
ing that plaintiff's invention was adapted from another which was known. 

In Error to the Circuit Court of the United States for the Southern 
District of California. 

This was an action by Daniel C. Wilgus against Eugène Ger- 
main, Isaac B. Newton, and William H. Mitchell for damages for 
the infringement of a patent. Judgment was rendered in the cir- 
cuit court for défendants. Plaintiff brings error. Afflrmed. 

Cole & Cole, for plaintiff in error. 

White & Monroe and Graff & Latham, for défendants in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

GILBERT, Circuit Judge. The plaintiff in error brought an ac- 
tion against the défendants in error for damages for the alleged 
infringement of letters patent No. 443,734, issued December30,1890, 
for an improvement in lawn sprinklers. The défendants denied 
that the patentée was the inventor of the lawn sprinklèr so pat- 
ented, denied infringement, and alleged that, prior to the date of 
said alleged invention, letters patent had been issued from the 
United States to one Clément Gauthier for an invention substan- 
tially identical with that described in the plaintiff's patent. The 
cause was tried before a jury, and a verdict was rendered for the 
défendants. The principal question presented upon the writ of 
error is whether or not the défendants in the action were estopped 
to introduce proof of the Gauthier patent, and its identity with the 
improvement covered by the plaintiff's patent, by reason of judg- 
ments rendered in prior actions in the same court in the case of 
Wilgus v. Germain Fruit Co., a corporation, and in the case of Wil- 
gus v. Harper & Reynolds Co., a corporation, the judgment in which 
latter case was subsequently afflrmed on writ of error to this court. 
Harper & Reynolds Co. v. Wilgus, 6 C. C. A. 45, 56 Fed. 587. It ap- 
peared that Newton, one of the défendants in this action, was a stock- 
holder of the Harper & Reynolds Company, and was its secretaryand 
treasurer,andwas présent in court when the cause of Wilgus against 
that company was tried, and was a witness in the case, and that 
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the défendant Germain was a stockholder in the Germain Fruit 
Company, was in court at the time of the trial of said prior causes, 
and was a witness and took a leading part in said case against his 
company; and it was shown by the testimony of said witness New- 
ton, in said prior action, that the Harper & Reynolds Company, de- 
fendant in that case, had purchased the lawn sprinklers, the sale 
of which was alleged to hâve been made in infringement of the 
Wilgus patent, from the défendants in this action, who were then, 
and are now, doing business under the firm name of the Crown 
Sprinkler Company. The record of said prior actions, when offered 
for the purpose of showing that the matters in litigation in this 
action had been adjudicated against the défendants herein, was ex- 
cluded by the eourt, and that ruling is assigned as error. 

It is not claimed that either of the défendants in this action was 
a party to the prior litigation, but it is contended that two of them 
were so intimately connectée! with the trial of the former cases 
that they are now precluded from saying that the judgment in those 
actions is not conclusive of the issues presented in this. In order 
that one not a party may be precluded by a former adjudication, 
he must hâve been privy to the former proceedings, or connected 
therewith in such a way that he had the right to control the litiga- 
tion, or at least the right to appear by counsel and make motions 
and offer évidence and examine witnesses. In Miller v. Tobacco 
Co., 7 Fed. 92, Judge McCrary said: "It is not reasonable to say 
that a man should be bound by an adjudication, unless he has ail 
the ordinary rights of a litigant with respect to the adjudication." 
In Robbins v. Chicago City, 4 Wall. 657, it was held that the parties 
who are estopped by a judgment are those who had "a right to make 
demanda, control proceedings, examine and cross-examine wit- 
nesses, and appeal from the judgment. Persons not having those 
rights, substantially, are regarded as Etrangers to the cause." In 
Litchfield v. Goodnow's Adm'r, 123 U. S. 549, 8 Sup. Ct. 210, it was 
held that one who was not a party to the suit in which the adjudi- 
cation was had, but who interested himself in securing the same, 
and paid part of the expenses of the suit, was not bound thereby, 
and that "those only who are represented by the parties, and claim 
under them or in privity with them, are bound by a judgment." 
It is not shown in this case that either of the défendants in this ac- 
tion had any control or management of the défense in either of the 
prior cases. It is not shown that they appeared, in person or by 
counsel, to offer évidence or to cross-examine witnesses, or that 
they could hâve done so. The whole extent of their connection 
with the former litigation consists in the fact that Newton was 
the secretary and treasurer of the Harper & Reynolds Company, 
and was a witness in that cause, and that the défendant Germain 
was a stockholder in the Germain Fruit Company, and was in court 
at the time of the trial, and was a witness in that case, and took a 
leading part in the défense, and that it appeared that the défendants 
who are now defending this action had sold the lawn sprinklers 
which were the subject of the prior actions to the corporations de- 
fendant in those actions. This falls short of establishing the facts 
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on which an estoppel by record must dépend. To prove that one 
was a witness in a cause, and took a leading part in the défense 
thereof, without forther information concerning the nature of his 
connection therewith, is not équivalent to proof that he had or as- 
sumed the right to control the proceedings, or to adduce or cross- 
examine witnesses, or to appeal from the judgment; and there is no 
such privity between a private corporation and its stockholders that 
a judgment obtained against the one is res judicata as to the other, 
except in cases where the law gives to a creditor of such corpora- 
tion the right of recourse against the individual stockholders for 
the satisfaction of the judgment debts of the corporation. Hawk- 
ins v. Glenn, 131 U. S. 329, 9 Sup. Ct. 739; Schrader t. Bank, 133 
U. S. 67, 10 Sup. Ct. 238; Glenn v. Liggett, 135 U. S. 533, 10 Sup. 
Ct. 867; Hawes v. Petroleum Co., 101 Mass. 385. 

But, if it be conceded that the défendants Newton and Germain 
each took such part in the défense of the prior actions that they are 
to be deemed to hâve been parties défendant thereto, it does not f ol- 
low that the judgments in those cases are admissible as res judicata? 
against the défendants in the présent case. This action is brought 
against a copartnership consisting of three members, doing business 
under the firm name of the Crown Sprinkler Company, to recover 
damages for acts done by the firm. The two members of the firm 
who took part, respectiyely, in the two prior actions are not shown 
to hâve acted for or represented the firm or their copartuers in so 
doing, or to hâve had other interest in such litigation than such as be- 
longed to them in their attitude of stockholders in the respective cor- 
porations défendant therein. The parties, therefore, are not the 
same, and the judgments do not estop the présent défendants. 

It is contended that the court erred in permitting the introduction 
of the Gauthier patent in évidence, for the reason that that patent is 
for an entirely différent invention from the invention in controversy, 
and was so adjudged in the patent office at the time of the Wilgus 
application. The records of tue patent office disclose only the fact 
that a patent was issued to Wilgus upon an application in which he 
stated that he was aware of the Gauthier patent, and called attention 
to the features which distinguished his invention from that of Gau- 
thier. The issuance of the patent, under thèse circumstances, created 
only a prima facie presumption that the invention of the patentée was 
not antieipated by the prior invention. Corning v. Burden, 15 How. 
265; Miller v. Manufacturing Co., ;51 U. S. 208, 14 Sup. Ct. 310; 
Boyd v. Tool Co., 158 U. S. 260, 15 Sup. Ct. 837; Pavement Co. v. 
Elizabeth, 4 Fish. Pat Cas. 189, Fed. Cas. No. 312; Eansome v. Hy- 
att, 16 C. C. A. 185, 69 Fed. 148. It was clearly no error, therefore, 
to permit the introduction of the prior patent in évidence. 

It is said that the court erred in admitting the testimony of one 
Lyall to show the public use of the plaintiff s invention more than two 
years prior to his application for a patent, inasmuch as no proper 
notice of such testimony had been given. The record shows, however, 
that the testimony of the witness was admitted, not for the purpose 
of showing such prior use, but to show that the Wilgus invention was 
directly adapted from the Gauthier patent by Lyall at the suggestion 
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of Wilgus, who was then Lyall's employer. For such purpose it was 
undoubtedly admissible. 

It is also assigned as error that the court admitted in évidence tes- 
timony of the sale and transfer of the Wilgus invention to Lyall. 
It is objected that the assignment could not be set up in défense pf 
the plaintiff s title, and that évidence of such assignment was not 
available to set aside the plaintiif's patent. It appéared, however, 
that this évidence was admitted only for its corroboration of Lyall's 
testimony in regard to the adaptation of the Gauthier patent, and 
his expérimenta therewith under the direction of Wilgus. 

There are several assignments of error which challenge the ruling 
of the court in giving and ref using instructions. It will be unnecessary 
to refer to them in détail. They are ail based on the gênerai asser- 
tion and contention of the plaintiff in error that there is no similarity, 
in name, shape, size or construction, between the inventions of Gau- 
thier and Wilgus. It is urged that the Gauthier patent is intended 
for spraying trees and plants; that it differs in shape from that of 
Wilgus, and that it delivers the fluid in the form of mist, whereas the 
Wilgus sprinkler delivers water for sprinkling purposes only, and in 
the form of drops; that in the one patent the opening for the dis- 
charge of the fluid is smaller than the opening for its inlet into the 
nozzle, while in the other the reverse is true. Other points of différ- 
ence are pointed out. Ail thèse questions were properly submitted 
to the jury. There was évidence to the effect that the principle of 
both sprinklers was the same, and that their opération was the same. 
It does not follow as a rule of law, that because the Gauthier sprinkler 
was used in sprinkling trees, and delivered the fluid in the form of mist, 
the Wilgus sprinkler, which was used to sprinkle lawns, and delivered 
the water in drops, was not anticipated in the prior invention. Tuck- 
er v. Spalding, 13 Wall. 453; Smith v. Nichols, 21 Wall. 112; Machine 
Co. v. Murphy, 97 U. S. 125 ; Machine Co. v. Keith, 101 U. S. 479. The 
judgment must be affirmed, with costs to the défendants in error. 



NEWTON v. BUOK. 

(Circuit Court, N. D. New York. March 16, 1896.) 

No. 6,248. 

1. Assignment of Patents— Exclusive Ltcense. 

A written instrument transferring the exclusive right to make, use, and 
sell machines under certain patents, is in fact an assignment of the patents, 
and vests in the assignée a title in the patents themselves, with a right to 
sue infringers in his own name. 

2. Same— Receivebs. 

An assignment of a patent can only be made by the actual owner thereof. 
Rights under the patent do not vest in a receiver, and no title can be trans- 
ferred under a sale by him pursuant to an order of court. 
8. Same— Equitable Right?. 

Défendant, by written instrument, transferred to a firm the exclusive 
right to make, use, and sell machines in accordance with certain patents. 
By inadvertence, one patent iiicluded in the agreement was omitted from 
the conveyance. Afterwards a judgment was recovered against a per- 
son holding the entire interest of the firm in the patents, and a receiver 
was appointed In supplementary proceedings under the New York Code. 
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The receiver, by order of court, sold the lnterest of the debtor in the 
omitted patent, and the purchaser transferred the same to défendant 
Held, In a suit for infringement, that defendant's claim of right under the 
patent could not be supported on the theory that the right to hâve the 
patent inserted in the conveyance was an équitable right, which could 
pass to the receiver, and, through his sale, to défendant; for this would be 
to allow défendant to profit by his neglect to do what it was his duty to 
do under the original agreement. 

This is a suit in equity by Addie Newton against James A. Buck 
and others for infringement of a patent. 

Walter E. Ward, for complainant. 
George A. Mosher, for défendant. 

COXE, District Judge. This is an equity action of infringement, 
based on letters patent, No. 301,087, granted to the défendant James 
A. Buck, July 1, 1884, for an improvement in machines for sanding 
brick molds. The validity of the patent and its infringement are 
admitted. The only question of fact has référence to the title. 

On March 6, 1889, the défendant by written instrument transferred 
to the firm of A. H. Newton & Bros, the exclusive right to make, use 
and sell machines in accordance with certain designated patents. 
The complainant asserts that through inadvertence and mutual mis- 
take the patent in controversy, No. 301,087, was omitted from this in- 
strument. The answer dénies this. Upon the issue thus formed, 
the proof is overwhelmingly with the complainant. The record 
shows that the parties had been connected in business for six or 
seven years prior to the 1889 agreement. The history of this busi- 
ness, when considered in connection with the intent and purpose of 
that agreement, is wholly inconsistent with the defendant's theory. 
The object, unquestionably, was to vest in Newton Bros, the exclusive 
right to manufacture under ail the defendant's patents during their 
entire existence, the défendant being paid f 12.50 royalty on each ma- 
chine. It is simply impossible to suppose that men who are actuated 
by the rules which govern human conduct would enter into an agree- 
ment of this kind and omit from it a patent which would at any time 
enable the défendant to render the agreement utterly worthless. No 
man of common sensé would make such a contract as is alleged by the 
défendant. Thèse parties are ail men of common sensé, and, at least, 
of ordinary intelligence and prudence. 

But the matter is not left to presumption. Eight witnesses testify 
that the parties intended that ail the defendant's patents should be 
transferred, that it was talked over and f ully understood at the time, 
and that the défendant after the agreement stated repeatedly that 
the entire business and ail of his patents were in the hands of the 
Newtons and he had only to draw his royalties. This testimony is 
wholly uncontradicted. The défendant was not sworn and does not 
deny complainant's version of the agreement. He does file a short 
affldavit, which, by stipulation, is given the effect of proof, in which 
he swears that after the agreement he never said, "either in words 
or substance, that he had sold, or disposed of , or that he had intended 
to sell or dispose of ail his right, or an exclusive right, in ail his 
patents, or the patent in suit, either with or without the réservation 
of a royalty." It is doubtful whether this vague and gênerai lan- 
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guage can be considered as denying thé spécifie statements, giving 
time and place, of the witnesses for the complainant, but assume 
that it can; it certainly dénies nothing essential to the complainant's 
case. It does not deny statements and facts before, but déclara- 
tions made after, the agreement was signed. And this is ail. This 
affidavit is the be-all and the end-all of the defendant's answer to 
the complainant's proofs. There can be no doubt that the patent in 
question was omitted through mistake, and, when it is considered 
that the agreement was drawn up by an attorney in Washington 
and added to and executed in Cohoes, the mistake is not an unnatural 
one. The agreement shonld be considered as if the number and date 
of the patent in controversy appeared in the first paragraph. 

The only other question argued in the defendant's brief has référ- 
ence to the alleged title derived from a receiver in the state courts. 
In the autumn of 1891 a judgment was recovered against A. H. New- 
ton, who then held the entire interest of the firm in the patents; 
supplementary proceedings were instituted and a receiver was ap- 
pointed. The receiver was, by order of the state court, permitted to 
sell the interest of Newton in the patent in question. On the 30th 
of April, 1895, he sold to one Vermilyea, who, on the 6th of May, 
1895, sold to the défendant. This was subséquent to this action 
which was begun July 1, 1894. On the lst of March, 1893, Newton 
assigned his interest in the patent to one Dooley, and on the 24th of 
February, 1894, Dooley assigned to the complainant. It is argued 
that the title of A. H. Newton vested in his receiver, and is now 
owned by the défendant; that complainant has no title because the 
assignments under which she holds were made after the receiver had 
been appointed. The agreement of March 6, 1889, though called an 
"exclusive license," is in fact "an assignment, properly speaking, and 
vests in the assignée a title in so much of the patent itself, with a 
right to sue infringers * * * in the name of the assignée alone." 
Waterman v. Mackenzie, 138 U. S. 252, 11 Sup. Ct. 334. Section 
4898, Rev. St. U. S., provides that "every patent or any interest therein 
shall be assignable in law, by an instrument in writing" made by the 
patentée or his assigne or légal représentatives. 

It would seem that the contention based upon the receiver's sup- 
posed title must proceed upon the theory that Newton obtained title 
under the agreement of 1889. If Newton had no title surely his 
receiver acquired none. If Newton had title it must be traced back 
to that agreement, and upheld by sustaining the complainant's con- 
tention that No. 301,084 was omitted by mistake. In other words, 
if the patent was correctly omitted, the receiver gets no title, for 
Newton had none. If, on the other hand, the patent was assigned 
to Newton, no one could acquire title except by an assignment from 
Newton, his représentatives or assigns. In short, if the complainant 
has no title, it is an end of the action. If she has a title which en- 
ables her to maintain the action, it is a title which cannot pass to a 
receiver in supplementary proceedings. The court understands that 
this proposition is not seriously disputed if it be assumed that the pat- 
ent was actually transferred by the 1889 agreement. But it is said 
that the patent did not appear in that agreement, the right to hâve 
it inserted was an équitable right, which passed to the receiver and 
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from the receiver to Buck. The court cannot assent to this view. 
If there were no other objection, it enables the défendant to take ad- 
vantage of his own wrong and actually profit by his neglect to do 
what it was clearly his duty to do. Equity will not permit a f ailure 
of justice upon such narrow grounds. As between the complainant 
and Bùck the assignaient should be treated as having been made on 
the 6th of March, 1889. 

It is unnecessary to détermine what might hâve been the resuit had 
the state court by decree in equity compelled Buck to assign to New- 
ton and Newton to the receiver, for no such decree was made. The 
receiver's title rests solely upon the order of the state court in pro- 
ceedings supplementary to the exécution. The rule seems to be well 
settled that an assignaient can only be made by the actual owner of 
the patent. That rights under the patent cannot be sold by a sheriff 
on exécution, and do not, like other incorporeal rights, vest in a 
receiver. They may, however, in a proper case, be reached by credit- 
ors' bill. Walk. Pat. (3d Ed.) § 156; Rob. Pat. § 766; Ager v. Mur- 
ray, 105 U. S. 126; Gordon v. Anthony, 16 Blatchf. 234, 248, Fed. Cas. 
No. 5,605. It is thought, therefore, that the défendant took nothing 
by his assignaient from the receiver. At ail events every one who 
had a vestige of interest in the patent is now before the court; the 
mutual mistake, in leaving out the patent in question from the 1889 
agreement, has been established beyond the peradventure of a doubt 
and almost without contradiction; the equities are with the complain- 
ant, and no serions objection can be urged to the settlement of the 
rights of ail parties at this time upon équitable principles. What 
the défendant should hâve done in 1889 may be done now nunc pro 
tune. The royalties due to the défendant can be taken care of on the 
accounting. 

The complainant is entitled to a decree in accordance with the 
prayer of the bill. 



STIRLING 00. v. PIERPOINT BOILER CO. et aL 

(Circuit Court, W. D. Pennsylvania. August 13, 1895.) 

No. 15, May Term, 1893. 

1. Patents— Construction of Claims — Infringement. 

Where the claims of a patent for a water-tube boiler were limited to 
a conibination having "the single mud drum," substantially as described, 
held, that the patent could not be construed to cover a boiler having three 
mud drums. 
•2. Same— Infringement Suits — Burden'of Proof. 

Where the question of infringement of a patent for a water-tube boiler 
depended upon the existence of a particular circulation of the water in 
defendant's boiler, held, that the burden of proof was on complainant to 
establish the fact of its actual existence, and not merely the possibility 
or probability of its existence. 
8. Same — Water- Tube Boilers. 

The Stirling patent, No. 407,260, for an improvement in water-tube boil- 
ers, is not for a pioneer invention, but covers a structure combining sim- 
plicity, economy, and effectiveness; and, assuming that the combination 
involves novelty and patentability, the owner thereof will be protected as 
against others using substantially the same éléments, or their équivalents, 
to accomplish the same resuit in substantially the same way. 
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4. Samb. 

The Stirling patents, No. 407,260 and No. 479,678, for Improvements In 
water-tube boilers, constrned, and Mld not infringed. 

This was a suit in equity by the Stirling Company against the 
Pierpoint Boiler Company and others for alleged infringement of 
certain patents for improvements in steam boilers. 

Banning & Banning, Kay & Totten, and Henry W. Blodgett, for 
complainant. 
Bakewell & Bakewell, for défendants. 

Before ACHESON. Circuit Judge, and BUFFINGTON, District 
Judge. 

BUFFINGTON, District Judge. On July 10, 1889, letters patent 
No. 407,260, and on July 26, 1892, letters patent No. 479,678, issued 
to Allan Stirling, assignor to the International Boiler Company, for 
improvements in steam boilers. This bill is filed by the Stirling 
Company, to which the patents hâve been duly assigned, against 
the Pierpoint Boiler Company and the ofncers thereof, alleging in- 
fringement of ail the claims of said patents. The answer dénies 
novelty and patentability; avers anticipation in certain prior pat- 
ents of the United States and France; that every substantiel élé- 
ment of the second patent was disclosed in the first; and asserts 
that, in view of the prior state of the art, the claims cannot be so 
construed as to make respondents' structures infringements. The 
boilers of both parties are water-tube boilers; that is, water is con- 
flned in banks of tubes, the outer surfaces of which are exposed 
to the name, as distinguished from locomotive or Are-tubes boilers, 
in which heating gases pass through tubes surrounded by water. 
Water-tube boilers include two classes, — those whose tubes are hor- 
izontal, or substantially so, and connected at the ends by headers, 
and those whose tubes are vertical, and connected at the ends to 
cylindrical drums. The boilers of the présent case are of the latter 
type. 

From the spécification of the first patent it would seem Stirling 
conceived there were three objectionable features in prior boiler 
construction, which he proposed to improve or obviate, namely: 
First, lack of circulation through the mud drum; secoudly, lack 
of compactness of construction; and, thirdly, difficulty in clean- 
ing. He sets thèse forth in the spécification of the first patent as 
follows: 

"Heretofore, in the so-called 'water-tube' boilers, in which the water is in 
the tubes and the flame outside, the tubes hâve usually been inserted in 
headers made of cast métal, so arrangea that a number of tubes hâve only 
one outlet to the steam and water space above and of the mud drum be- 
neath. In thèse boilers there is no circulation through the mud drum, and 
the enormous velocity of the currents in the outlets to the steam and water 
space is detrimental to the boiler, and preeludes a proper circulation. Water- 
tube boilers, as heretofore constructed, hâve also been found objectionable 
because of the large space which they occupy, and the large number of hand- 
holes with covers and bolts necessary to get at the inside of the tubes for 
cleaning; and it has also been found impossible to get at the outside of the 
tubes to clean them from soot Thèse disadvantages hâve been obviated by 
my invention." 
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The alleged defects he overcomes by a new arrangement of parts 
in what is well termed a "fan-shaped" boiler. In the flrst patent, 
back of the grate a mud drum is shown, from which séries of tubes 
extend upward, incline forward, and connect with two steam and 
water drums (the rear of which is a feed drum) adjacent to each 
other on the same plane. The steam and water spaces of thèse 
two are respectively connected by steam and water tubes. Each 
of the drums has a manhole for access to its interior. Over the 
grate is a nre-brick arch, intended to conûne the flame and insure 
combustion of the gases at that point, and force them against the 
lower portions of the tubes leading from the mud drum to the front 
steam and water drum. A baffler, or are-brick wall, at the back 
of thèse tubes, extending upward about two-thirds of their height, 
forces the gases to pass along the entire tube length. A shelf or 
apron projecting from the middle of the rear side of this baffler 
drives the gases against the upper portion of the tubes extending 
from the feed drum to the mud drum, and forces them along the 
entire tube surface to a flue back of the mud drum. Of the opéra- 
tion of the boiler the spécification says: 

"From this description it will be seen that in my boiler each of the water 
tubes, B, has an independent outlet to the steam and water space above, and 
also an independent outlet to the mud drum below, the boiler being con- 
structed of wrought métal, and so arrangea that the water is forced to pass 
through the mud drum, and deposits its sédiment therein. Only threeman- 
holes are necessa'ry for complète access to every part, and the outside of 
those water tubes on which the soot is formed can be readily cleaned by 
means of the steam nozzles, H. The two sets of tubes are connected into 
the upper drums, so as to allow for the expansion and contraction. For this 
purpose each of the water tubes, B, is curved at one or both ends. The 
brick arch, D, of the furnace aids materially in the proper combustion of the 
gases, and the peculiar arrangement of this arch and the fire-brick partition 
directs the gaseous products of combustion, so that they pass over every 
part of the heating surface, and so break up the currents as to extract the 
available beat therefrom." 

While the course of the water circulation is not specifled in the 
patent, and while the banks of tubes may at times be subjected to 
relatively différent stages of heat than those assumed below, there- 
by causing différent circulation, yet, as describing the usual main 
circulation of the boiler shown in the patent now under considér- 
ation, we quote the views of Prof. Cooley, complainant's expert, 
who says: 

"It is sufflcient for the présent to state that the front bank absorbs sev- 
eral times as much heat as the rear bank, and, in conséquence, the water 
is caused to ascend through the front bank with great velocity into the 
front steam and water drum, where the steam which has been formed in the 
front bank of the tubes is liberated, the water passing through the Connect- 
ing water pipes to the rear steam and water drum or feed drum, thence 
downward again through the rear bank of the tubes to the mud drum. 
The steam which separated from the water in the front drum may pass 
through the upper Connecting steam pipes to the rear drum, whence it may 
pass off into the main steam pipe leading from the boiler. This arrange- 
ment of drums, tubes, and Connecting pipes appears to be a convenient ar- 
rangement, and peculiarly adapted to secure this rapid and complète circu- 
lation of water with séparation of steam, together with a corresponding 
complète and rapid circulation of gases' with abstraction of heat," 

Upon this device two claims were allowed, viz. : 
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"(1) A water-tube boiler consisting of the single mud drum, A, the two 
elevated steam and water drums, Ai Aï, the water tubes, Bi, Connecting 
the water spaces of the steam and water drums; the steam tubes, B2, Con- 
necting the steam spaces of said steam and water drums, and two sets of 
water tubes, B B, directly connected, respectively, at their upper ends, with 
the steam and water drums, and both sets connected at their lower ends with 
the single mud drum, substantially as described.'' 

"(2) A water-tube boiler consisting of a furnace structure, a single mud 
drum, A, the two elevated steam and water drums, Ai A2, having their 
steam and water spaces respectively placed in communication; two sets of 
water tubes, B B, directly connected, respectively, at their upper ends, with 
the steam and water drums, and both sets connected at their lower ends 
with the single mud drum; the fire-brick arch, D, extending over the fire- 
place from the wall of the furnace structure to the front set of water tubes; 
and the ûre-brick partition C, inclined between the two sets of water tubes, 
and located between the single mud drum and the two steam and water 
drums, substantially as described." 

Bearing in mind what was well understood in boiler construc- 
tion at the time Stirling's patents issued, namely, that in a boiler 
having several banks of rising tubes connected at the ends to 
drums or headers, there is a circulation upward of water through 
the tubes exposed to the greatest heat and downward through 
those exposed to the least, in our judgment the improvements dis- 
closed in the patent and embodied in the claims are set forth and 
specifled in language wholly void of uncertainty. Measured and 
limited by his own statement, what the patentée disclosed to the 
public, and what he claimed a limited monopoly for from the pub- 
lic, was to insure the circulation (then well understood) through the 
mud drum, and secure the deposit of sédiment and scale, to com- 
pact a boiler into the narrow compass of. a triangular structure, 
and to afford facility for cleaning and repairs. To accomplish thèse 
objects we find a structure specifled and claimed in which are the 
éléments of "a single mud drum" and "the water tubes, B 1 , Connect- 
ing the water spaces of the steam and water drums." Concededly, 
the boiler devised by Stirling is a meritorious one, and embodies 
many désirable points not shown in combination in the previous 
art; and, assuming for présent purposes the novelty and patent- 
ability of the combinations claimed, yet, in view of the prior art, 
the claims are not to be expanded beyond the specifled combina- 
tions claimed or the substantial équivalents thereof. To an ex- 
amination of this prior art we now turn. As early as 1871, Griffith 
and Emery secured patent No. 111,639 for a sectional steam boiler. 
In it fire-brick baffler walls divide the inclined tubes into thin banks 
or sections, and cause gases to circulate longitudinally along them, 
and pass through them back and forth three times. One of the 
stated objects of the patent is "the arrangement of one or more 
tubes in each section, wholly or partially out of direct contact with 
the fiâmes or heated gases, and in such manner as to return the 
water from one tube head to the other, and thus complète the cir- 
culation." The method of doing this and the process of circula- 
tion are set forth quite explicitly: 

"As the water in the tubes receives heat its density is dlminished, and it is 
forced by the heavier water in the rear tube heads, O, out of the tubes and 
up the front tube heads, B, into the steam drum, D, where the steam escapes. 
and the water flows over a cross partition or dam, E, and enters the upper 
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tubes, Ai, which return It to the rear tube head, C, and thus maintain tUe 
circulation. The tubes, Ai, in the upper row are wholly or partially screened 
from the liâmes and heated gases by the partition, F, made wholly of fire 
brick or tile. This is done for the reason that, if heat is admitted by the 
tubes, Ai, the density of the water in the descending current will be dimin- 
ished, an<3 the rapidity of the circulation correspondingly lessened. By the 
construction shown, a heavy and light column are continually maintained, 
the water in the flrst continually displacing that in the other, and thus mak- 
ing a free circulation. It is not essential that the tubes, Ai, should be en- 
tirely screened from the heated gases, but in no case should they receive 
suffîcient heat to form steam bubbles." 

This device shows a complète main rectangular circulation, theo- 
retically understood and mechanically applied, and the same stim- 
ulated by the distribution and absorption of heat through the 
agency of bafflers. While the method employed is faulty as com- 
pared with Stirling's, in that the hottest gases corne in contact 
with the pipes containing the coldest water, yet that principle was 
theoretically well understood at the time of the Stirling patent, 
as evidenced in Rankine's work on the Steam Engine, and was 
practically applied in the French patent of Grenier, hereafter re- 
f erred to. Rankine says : 

"When heat is to be transferred by convection from one fluid to another 
through an intervening layer of métal, the motions of the two fluic 1 . masses 
should, if possible, be in opposite directions, in order that the hottest par- 
ticles of each fluid may be in communication with the hottest particles of 
the other, and that the minimum différence of température between the 
adjacent particles of the two fluids may be the greatest possible. * * » 
In a steam boiler it is favorable to economy of fuel that the motion of the 
water and steam should on the whole be opposite to that of the flame and 
hot gas from the furnace. Thus, if there is a 'feed-water heater' eonsist- 
ing of a set of tubes through which the water passes to be heatea before 
entering the boiler, that apparatus should be placed in or near the foot of 
the chimney, so as to be heated by gas that bas left the boiler, and thus to 
employ heat that would otherwise be wasted. The coolest— that is, the 
lowest— portions of the water in the boiler should, if practicable and conven- 
ient, be contiguous to the coolest parts of the furnace and heating surface." 

We next flnd— 1875— the flrst patent to Firmenich, No. 165,222, 
for a steam generator, which was exhibited at the Oentennial Ex- 
hibition of 1876, and whose workings were described in subséquent 
literature of the art. It is a sectional boiler, having upper con- 
nected stéam and water drums and lower connected mud drums. 
Between thèse upper and lower drums are vertical Connecting 
water tubes along which gases are made to travel in two passes by 
a mediately placed partition wall with a down-take flue. Of the 
tubes the patent says: 

'•The last one. or more vertical, heating tubes in each set are embedded in 
the rear or front wall of the masonry, and, being kept at a considérable 
lower température than the lower tubes, serve as circulating tubes." 

The functional action of thèse circulating tubes is carried into 
one of the claims, viz.: 

"The arrangement, with the steam and water réceptacle, D, of the circu- 
lating end tubes, C, inclosed by the brick wall or walls, L, and a mud drum, 
A. situa ted below the flre line of the steam generator, substantially as de- 
scribed, and as for the uses and purposes set forth." 

In describing the prior art in his patent, Stirling, as we hâve seen 
in an extract quoled above, stated that in the header type of tubular 
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boilers there had been no circulation through the mud drum. If 
inferentially this statement was meant to apply to water-tube boil- 
ers with upper and lower drums, it was a mistake, for the Firme- 
nich derice certainly shows a main rectangular circulation through 
a mud drum. In this type we also flnd an advance in compactness 
of structure and facility of cleaning over the "header" type. As 
showing also the vigorous circulation inhérent to the gênerai con- 
struction, it should be noted that in boilers subsequently built by 
Firmenich the imbedded rear circulating pipes were found need- 
less, and were omitted, the heat différence between the front and 
rear vertical tubes being sufficient to produce circulation. 

Three years later — 1878— we flnd in Firmenich's second patent, 
No. 210,312, a further advance in the line subsequently pursued by 
Stirling. In it we hâve the first development of the compact tri- 
angular or fan-shaped structure of the Stirling patents. In the 
latter the single mud drum is the center, from which the water 
tubes and two connected steam and water drums diverge upward- 
ly, while in Firmenich's the conditions are reversed, and the single 
upper steam and water drum is the center from which the water tubes 
and two connected mud drums diverge downwardly. In Firmenich's 
the grate space is within the triangle, and by means of a mediately 
placed fire-brick partition wall the fiâmes follow longitudinally and 
in two passes along and across the water tubes, first the front 
tubes on the upward pass, and next the rear tubes on the down- 
ward ; while in the Stirling the fire chamber is outside the triangle, 
and the flame first impinges transversely on ail the tubes on one 
side of the triangle, and next on ail the tubes on the other. While 
no mention is made in the patent of the circulation, yet, as that 
principle was well understood in the art, and was set forth, as 
we hâve seen, in the prior Firmenich patent, and as the later pat- 
ent states "the invention has spécial référence to improvements 
upon our recently patented steam generators," the principle of cir- 
culation may be assumed as a constituent part of the device shown 
in the second patent. In it, therefore, we flnd a main circulation 
of such strength from the inhérent character of construction that 
the down-flow pipes of prior constructions, imbedded in walls to 
subject them to less heat than that of the combustion chamber, 
were dispensed with, and the structure adapted in its several parts 
to absorb ail the heat possible in the chamber. We flnd also the 
circulation through the mud drums, and, indeed, the two mud drums 
connected by a pipe which, from its relative scale size, as shown 
in the drawing, and from its being deemed worthy of mention 
in the spécification, was obviously not a mère supply pipe for 
water which every "boiler must hâve, but must hâve had a func- 
tional duty in the subséquent opérations of the structure. The 
statement in Stirling's patent that "water-tube boilers, as here- 
tofore constructed, hâve also been found objectionable because of 
the large space which they occupy, and the large number of hand- 
holes with covers and bolts necessary to get at the inside of the 
tubes for cleaning," if meant to apply to boilers other than the 
header type, is not a correct statement of the prior art, for in this 
v.72F.no.6— 50 
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later Firmenich device we hâve a compactness of structure akin 
to that of Stirling, and also access for cleaning by the same num- 
ber of manholes, and in the same way. The proofs show that Fir- 
menich boilers, built substantially on the lines of the first pat- 
ent, hâve been in highly successful opération at the American Cut- 
lery Works in Chicago for upwards of 16 years; that they hâve 
not required any repairs of moment in 10 years; that no scale 
forms on the tubes, and scrapers are not required to clean them; 
that they are washed with hose, and entrance is had through a 
manhole at the end of each drum. But the development did not 
cease with thèse patents. In 1880 we find the Fowler boiler of 
patent No. 233,228. While it has faulty features, yet, on the whole, 
it contains évidence of advance. In itstwo upper andtwo lower drums 
we hâve a departure from the compact triangular construction first 
shown, but we note for the first time several features which were 
afterwards modified and carried forward in the Stirling. The cylin- 
ders are placed at right angles to the course of the fiâmes, as the 
patent says, "to cause the fiâmes and gases to break up and pass 
arôund among the tubes." We also find the water tubes are bent 
at both ends, for the express purpose of "spreading out and afford- 
ing room for the action of the products of combustion," "of en- 
tering the shells at the proper angle," and to counteract the "in- 
jurious effects of the expansion and contraction of the tubes un- 
der variations of température." We also note for the flrst time 
the forward pitch of the water tubes and upper cylinder so as 
to be over the ftame, and the backward pitch of the furnace wall 
facing them, or, as the patent expresses it: 

"The front and back walls are vertical, as shown at d, d, to a point above 
the level of the fire door, from which point they incline toward the top cyl- 
inders at about the same angles as that at which the cylinders are set I 
thus obtain room for a large fumace which is so inclined as to force ail the 
flames toward the boiler tubes, and also bring the tubes, to a certain extent, 
over the fire." 

The steam spaces, but not the water spaces, of the upper drums 
are connected, and there are imbedded side pipes at each end "to 
provide for the downflow of the water." It would also appear that, 
although there was a connection between the mud drums, the main 
circulation was not crosswise through it, but that there were two 
rectangular main circulations endwise through each bank of tubes 
to their respective. Connecting upper drums down the side pipes to 
the mud drums, and through them to the water tubes again. In 
the inclination of the furnace wall we hâve a step forward towards 
the perfected function of the retarding brick arch over the fire 
chamber in Stirling's patent, which, however, in 1888, was shown 
by Hanrez in the arch V of his patent No. 384,972. 

This brief review of the art, which by no means embraces ail 
the patents pertinent thereto, and the satisfactory character of 
the results attained in the same gênerai lines which Stirling fol- 
lowed some years later, show the fleld was so fully occupied that 
the advance made by him was the graduai step of the improver, 
not the stride of the pioneer. Singly considered, the éléments of 
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his combination were old. He did not discover the principle of 
circulation, nor was he the flrst to devise means to effect it; circu- 
lation through a mud drum was not original with him; bafflers and 
means for effectually distributing the heat to the water tubes were 
known before; compactness of structure and facility of access for 
cleaning had been attained, and the deposit of scale secured. That 
he united ail thèse désirable points in a structure combining sim- 
plicity, economy, and effectiveness ' is true; that his combination 
showed novelty and patentability is, for présent purposes, assumed; 
and to the extent of his specified combinations, and to others using 
substantially the same éléments, or their équivalents, to accom- 
plish the same resuit in substantially the same way, his rights will 
be enforced. Further than this we cannot go, nor are his claims 
entitled to a broader construction. 

Construing the claims thus, we turn to the question whether in- 
fringement is shown? It is needless to consider respondents' flrst 
form of boiler. It was never manufactured or sold, and ail pur- 
pose to do so was long since abandoned. In the second form there 
are three connected mud drums, from which three banks of water 
tubes extend to three upper cylinders, the steam, but not the water, 
spaces of which are connected. From the water space of the front 
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upper drum a.bank of tubes, designated in the proofs as "tubes 10," 
pass back of the baffler wall, and enter the second mud drum. An 
additional baffler wall is placed back of the middle bank, by means 
of which the fiâmes are carried down and go in a third pass through 
and along the water tubes Connecting the rear drums. Of this 
construction complainant's principal expert says: "In the défend- 
ants' boiler shown we find in .the three connected mud drums an 
équivalent of the single mud drum shown in the Stirling patent." 
If this be true, then, to our mind, the most vital and marked feature 
of the Stirling device is gone. We lose at once the compactness of 
structure, the economy of construction, the small number of man- 
holes, and the triangular circulation, which differentiated it from 
prior structures, and constituted the grounds of alleged novelty. 
If the single drum is the same as three connected mud drums, 
then, manifestly, we sap away the life of the Stirling patent, for 
how could it hâve issued in view of the prior art, if this be true? 
But the three mud drums are not the same as one. Conceding the 
rear drum performs no necessarily individual functional part, that 
it could be dispensed with, and the tubes from the rearmost up- 
per drums carried into the middle mud drum, the fact still re- 
mains, the functional opérations of the two remaining mud drums 
are not the same. The expert for complainant admits, if tubes 10 
were introduced into the front drum instead of the second drum, it 
would make a substantial différence in principle. If this be so, and 
if, consequently, each of thèse mud drums exerts a separate, dis- 
tinct, and individual function, owing to their séparation and rel- 
ative relation to other parts, how can it be said that their séparation 
is a matter of indifférence, and that the sum of their individual 
and separate functions is the function of the single mud drum of 
the Stirling patent? If infringement occurs when tubes 10 enter 
drum 5, and noninfringement when they enter drum 4, what fol- 
lows when the drums are merged in the single drum of the Stir- 
ling construction, and tubes 10 enter it? Does the substituted sin- 
gle drum take upon itself the infringing character of drum 5 or 
the noninfringing of drum 4? But, apart from ail theory and spéc- 
ulation in this regard, the all-sufficient answer is that complainant 
limited his claims by the élément of a single mud drum, and the 
claim means just what it says. "The claim is a statutory require- 
ment, prescribed for the very purpose of making the patentée de- 
fine precisely what his invention is; and it is unjust to the public, 
as well as an évasion of the law, to construe it in a manner dif- 
férent from the plain import of its terms." White v. Dunbar, 119 
U. S. 47, 7 Sup. Ct. 72; Stutz v. Eobson, 54 Fed. 506; and Keystone 
Bridge Co. v. Phœnix Iron Co., 95 IL S. 274. So, also, we do not 
find in respondents' device "the water tube, B 1 , Connecting the water 
spaces of the steam and water drums." Can language be more ex- 
plicit than thèse words? Can there be any doubt what the pat- 
entée meant, specified, claimed? The words "tube" and "Connect- 
ing" when applied to two inclosures, imply passage from the one 
to the other through the médium of such tube. There can be no 
doubt what the Connecting water tubes specified by the patentée 
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were, and their function is explicitly stated by Prof. Cooley, who 
says: 

"The circulation of water is as follows: The feed vater enters the rear 
upper drum, and passes thence down through tbe feed-water tubes to the 
mud drum. It then passes forward and up through the front bank of tubes 
to the front steam and water drum, thence back through the Connecting water 
pipes into the feed-water drum, again down into the mud drum; forward 
and up through the front bank of tubes, and so on continuously. * * * This 
arrangement of drums, tubes, and Connecting pipes appears to be a convenient 
arrangement, and peculiarly adapted to secure this rapid and complète circu- 
lation of water," etc. 

In point of fact such a Connecting tube in form does not exist in 
respondents' boiler. Does it in substance? Its équivalent is found 
by complainant's experts in tubes 10, the mud drum 5, and the front 
tubes of bank 8, and the triangular circuit found in Stirling's de- 
vice is claimed to exist in respondents' structure from the front 
mud drum up tubes 7 to front drum 1; thence down tubes 10 to 
mud drum 5; thence up the front tubes of bank 8 to steam and 
water drum 2 ; thence down the rear tubes of bank 8 to steam drum 
5; thence through nipple 12 to mud drum 4, the starting point; 
and thence forward in circuit. 

Conceding, what we are by no means prepared to concède under 
the prior art, and in the absence of ail mention of a triangular 
circulation in Stirling's patent, that the double quadrilatéral circu- 
lation as alleged above could be held, in substance, the équivalent 
of the triangular circulation of the Stirling structure, does such 
circulation exist? In this connection we cannot too strongly em- 
phasize the law that the burden of affirmatively establishing the fact 
of its actual existence — not of its mère possibility or probability — 
rests on the complainant. Does a fair prépondérance of the proofs 
affirmatively show this? Without at length reciting or analyzing 
the testimony on that point, or without discussing the experiments 
and tests which are alleged to be confirmatory of the existence of 
such a circulation, ail of which we hâve patiently considered, we 
are satisfled that the complainant has not met the burden of proof 
imposed upon it by the law, and has not shown by a prépondérance 
of proof that the circulation alleged by it does take place in re- 
spondents' boiler. Indeed, the weight of the testimony in this re- 
gard is, in our judgment, with respondents. Such being the case, 
infringement of the flrst claim of the patent has not been shown, 
nor, in our view, has infringement of the second claim been es- 
tablished. In it we flnd "the single mud drum, A," and "the two 
elevated steam and water drums, A 1 , A 2 , having their steam and 
water spaces respectively placed in communication." This latter 
élément, under the prior art and the spécification, we must construe 
as meaning the Connecting steam and water tubes of the prior claim. 
Thus construing the claim, infringement has not been shown. 

The same conclusion must follow with the second patent. It is 
expressly stated to embody "certain improvements in that class 
of steam boilers, which I hâve described in letters patent No. 407,- 
260." To the construction therein shown there is added a third 
upper drum, A 8 , used as a feed-water heater, connected to the next 
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forward steam and water drum by a steam pipe, b 3 , and to the 
single mud drum, A, by water tubes, B s , along which the gases 
are made to travel by an additional baffler placed back of the tubes, 
Connecting the mud drum, A, and the upper drum, A 2 . It specifi- 
cally refers to the steam and -water drums as connected "with each 
other by steam pipes, b 1 , and water pipes, b 2 ." There is no men- 
tion of a triangular circulation, and the only référence to circula- 
tion is what would possibly be purely local ones, respectively, in 
the tubes Connecting the mud drums with the two forward steam 
and water drums, viz. the water "enters the mud drum, A, in a 
heated state, and from the drum the water rises through the tubes, 
B 1 , B 2 , into the drums, A 1 and A 2 , and it reaches thèse drums com- 
paratively free from mud." In this patent two claims were al- 
lowed, viz.: 

"(1) A water-tube boiler consisting of a single mud drum, A, two elevated 
steam and water drums, Ai A", having their steam and water spaces, re- 
spectively, placed in communication; the water tubes, B* B 2 , extendlng from 
the mud drum to the drums, Ai A2; the feed drum, A3; the water tubes, B 3 , 
extendlng from the mud drums to the feed drums; and the pipes b», Connecting 
the feed drum with one of the steam and water drums,— substantially as de- 
scribed." 

"(2) A water-tube boiler consisting of a furnace structure, a single mud 
drum, A; the elevated steam and water drums, Ai As, having their steam and 
water spaces respectively placed in communication; two sets of water tubes, 
Bi B 2 , directly connected at their upper ends with the steam and water 
drums, and both sets connected at their lower end with the dngle mud drum; 
the feed drum, As; the water tubes, Bs,. Connecting the feed drum with the 
mud drum; the brick arch, D, extending over the fire place, from the wall 
of the furnace structure, close to the front set of water tubes, B*; the fire- 
brick partition, C, inclined between the two sets ot watet tubes, Bi B2; and 
the fire-brick partition B, situated between the water tubes, B" and Bs,— sub- 
stantially as described." 

The additions thus made to the former device were not in them- 
selves novel. Rankine, as we havê already seen, had taught that 
in boiler construction the motion of the steam and water should, 
on the whole, be opposite to that of the flame and hot gases of the 
furnace, and had advocated placing feed-water heaters in the line 
of gas leaving the boiler. The French patent of Grenier, No. 153,- 
938 (1883), went a step further, and showed in a water-tube boiler 
a progressive circulation of water forward from the rear, and a cir- 
culation of the gases in the opposite direction, and the feed-water 
section made an intégral part of the boiler itself. 

In view of what has existed in the art, in which must be included 
the flrst patent to Stirling himself (James v. Campbell, 104 U. S. 
382; McCreary v. Canal Co., 141 U. S. 459, 12 Sup. Ct. 40), the only 
novelty shown was in the combination claimed. As we read the 
claims, "the single mud drum, A," is an express élément, and "the 
elevated steam and water drums, A 1 , A 2 , having their steam and 
water spaces respectively placed in communication," must be con- 
strued as noted in disposing of the. second claim of the flrst patent. 

The views expressed heretofore render needless a discussion of 
respondents' third form of boiler. What has been already said ap- 
plies to it, with the additional fact that the rearmost of its three 
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ïcrwer drums is disconnected entirely from the mud drmn adjoining 
it. They are separate and separated chambers, with individual 
functions, and receive separate deposits of scale and sédiment. The 
water once in mud drum 5 could never pass again through drum 6. 

On the whole case, we are of opinion infringement has not been 
shown, and the bill must be dismissed. Let such a decree be drawn, 

I am authorized by Judge ACHESON to note his concurrence. 



THE ADVANCE. 

THE ALLIANCA. 

THE VIGILANCIA. 

THE SEGURANCIA. 



HUNTINGTON et al. v. PROCEEDS OF THE ADVANCE. SAME v. PRO- 
CEEDS OP THE ALLIANCA. SAME v. PROCEEDS OF THE VIG- 
ILANCIA. SAME V. PROCEEDS OF THE SEGURANCIA. 

(Circuit Court of Appeals, Second Circuit. March 3, 1896.) 

8HIPPING— Equitable Lien— Express Contract. 

One who, in the home port, at the request of the owner, and for the 
purpose of preventing seizure and sale of the vessels in a foreign port, 
guaranties letters of crédit, upon an express contract which gives him a 
lien on the freight alone, does not thereby acquire an équitable lien, 
euperior to a prior mortgage, on the vessexs themselves, even if he sup- 
posed at the time that he would hâve a maritime lien on both freight 
and vessels. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This was a pétition by Collis P. Huntington and Pratt & Co. to 
assert an équitable lien against the proceeds of the steamships Ad- 
vance, Allianca, Vigilancia, and Segurancia. The district court dis- 
missed the pétition, and the petitioners appeal. 

Eobt. D. Benedict and Maxwell Evarts, for appellants. 
Lewis Cass Ledyard and Walter F. Taylor, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAJtf, Circuit Judges. 

SHIPMAJN, Circuit Judge. After the district court dismissed the 
pétitions of C. P. Huntington and Pratt & Co., which were founded 
upon an alleged maritime lien upon the proceeds of the Advance, 
Allianca, and Vigilancia (see 63 Ped. 726, affirmed in 72 Fed. 793), the 
same petitioners flled in the district court a pétition which, relying 
upon the same facts as those previously set forth, asserted that they 
constituted an équitable lien upon the proceeds of the same three 
vessels, and of the Segurancia, another steamer of the same line, and 
prayed that such équitable lien might be preferred in order of pay- 
aient to the lien of the mortgagee. From the decree of the district 
court, which dismissed the pétition, this appeal was taken. 

The district court referred the pétition to a commissioner, to take 
proof of the allégations which it contained, and the record shows that 
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no new facts were either proved or were f ound to be true. Mr. Bab- 
bidge testified again, but it is apparent that his memory of the pre- 
yious transactions had not been modifled. The facts upon which this 
pétition must rest are therefore the same as those which were stated 
in the opinion of this court in the maritime lien cases. 72 Fed. 793. 
The position which the petitioners take is that they furnished the 
guaranties at the request of the owner of the steamships, to save 
them from being sold in a foreign port; that, by means of the aid thus 
furnished, a great benefit was conferred upon the vessels and upon 
their owner; that it would be inéquitable to allow the owner to reap 
the benefit from payments which were made by the petitioners upon 
the supposition that they had a maritime lien upon the vessels, and 
thus compel them to endure a large loss; and that the mortgagee, 
who did not take possession of the ships, has no superior equity to 
that of the owner. The petitioners seek to bring their case within 
some of the circumstances which courts of equity haye declared cre- 
ate équitable liens upon property, real or personal. For example, a 
vendor who has not been paid his purchase money for the land sold 
is entitled, as between himself and the purchaser, to a vendor's lien 
upon the land. A person who has advanced money for the benefit of an 
estate, upon the crédit of the property, and upon the promise and the 
expectation of a mortgage thereon, is entitled to an équitable lien up- 
on the estate, as between himself and the owner. Perry v. Board, 102 
N. Y. 99, 6 N. E. 116. An assignée of a claim, holding it under 
an assignaient supposed to be good, but afterwards adjudged to be 
invalid, who successfully prosecutes the claim, and protects and pré- 
serves it at his own expense from rival claimants, is entitled to a 
reimbursement of his expenses by the true owner, upon a settlement 
between them. A court of equity will compel the owner of land who 
cornes into that court to obtain relief against a bona fide purchaser, 
under a title which has a latent defect, to make reasonable compensa- 
tion for the improvements which the purchaser has made without 
notice of an adverse claim. Williams v. Gibbes, 20 How. 535. Cir- 
cumstances which imply a contract between the parties to give a par- 
ticular lien, and especially fraud practiced by the true owner of the 
property upon the nominal and bona fide owner, will incite the con- 
science of a court of equity to do justice between the parties. It is 
the province of such a court, under thosè and other like circumstances, 
to rectify a proposed wrong, to compel the parties to carry into effect 
their implied agreements, or to prevent one from asserting against 
another a défense which is both inéquitable and unjust. 

The question upon this appeal is whether the facts of the case can 
bring it within the remédiai control of a court which is governed by 
the principles of equity. In the statement which has been given of 
the petitioner's case, as presented by them, one important fact was 
omitted, which is that the guaranties were given upon an express con- 
tract for security upon the freights, which has proved bénéficiai to 
the petitioners to the extent of about f 25,000. The effect which this 
fact has upon the claim of the petitioners that a maritime lien upon 
the vessels ought to supplément an express agreement for a maritime 
lien upon the freights has already been considered in the maritime 
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lien cases, and the resuit of this case has been foreshadowed. It 
would seem to be manifest that if the petïtioners had taken, as their 
security, an express pledge of personal property, not maritime in its 
character, they could not, in the event of loss, resort to an unpledged 
maritime security. Neither can they, having taken one kind of mari- 
time security which has not proved sufficient, turn to another, which 
it cannot be found was offered by the owner. It is, however, urged 
by the petitioners, that Huntington signed the second and became 
liable upon the third guaranty, upon the supposition, belief, or expec- 
tation that he was to hâve security upon the American ships, and 
paid his money in reliance upon that expectation, and that this fact 
brings him and his associate within the boundary of équitable liens. 
It is said that as in Perry v. Board, supra, the complainant advanced 
his money upon the expectation of a mortgage, so Huntington paid 
his money in reliance upon a lien upon the vessels. The différence 
between the case at bar and the well-established cases of équitable 
liens, of the class of which the Perry Case is an example, is that in 
the latter the équitable lienors had a just right to expect the security 
of the estate, whereas Huntington had no just right to rely upon the 
vessels, because he had made an express contract which limited his 
lien, and in view of that contract his expectations had no adéquate or 
firm foundation. 
The decree of the district court is affirmed, with costs. 
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HUNTINGTON et al. v. PROCEEDS OF THE ADVANCE. SAME v. PRO- 

CEEDS OF THE ALLIANCA. SAME v. PROCEEDS OF THE 

VIGILANCIA. 

(Circuit Court of Appeals, Second Circuit. March 17, 1896.) 

1. Maritime Contracts — Letters of Crédit— Guahanty. 

A letter of crédit may be maritime or nonmaritime, according to the ob- 
jects of the loan, the intent of the parties, and the circumstances attending 
it; and consequently a contract guarantying, on the express security of a 
vessel's freights, a letter of crédit issued to enable her to pay her debts in 
a foreign port, and enable her to return home, is a maritime contract, 
enforceable in the admiralty. 

2. Maritime Liens— Supfij es— Contract in Home Port. 

The owner can, by express contract made in the home port, create a 
maritime lien for a loan of crédit, whereby the vessel is enabled to 
procure necessary supplies in a foreign port; but in such case the prima 
facie presumption of necessity for the crédit of the ship which arises 
when supplies are furnished in a foreign port on the sole order of the 
master does not apply, and on that question the claimant of the lien has 
the affirmative. 
8. Same. 

A guaranty of letters of crédit, in the home port, on the request of the 
known insolvent owner, for the purpose of enabling the vessel to pay 
her debts in a foreign port, and thereby escape détention, créâtes n« 
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maritime lien on the vessel herself, where there was an express contraet 
for a lien on the freights alone. 63 Fed. 726, afflrmed. 
4. Same— Subrogation. 

One giving a guaranty under an express contraet wûereby he is to 
hâve a lien on the freight alone ls not subrogated to the rights of lien- 
ors in a toreign port, whose claims are paid with money obtained on 
the strength of the guaranty. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Thèse were pétitions by Oollis P. Huntington and Pratt & Co. 
against the proceeds, respectively, of the steamships Advance, Allian- 
ca, and Vigilancia, to assert an alleged lien arising out of a contraet 
whereby libelants guarantied payment of certain letters of crédit. 
The district court dismissed the pétition (63 Fed. 726), and the peti- 
tioners hâve appealed. 

Robert D. Benedict and Maxwell Evarts, for appellants. 
Lewis Cass Ledyard and Chas. D. Wetmore, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The United States & Brazil Mail 
Steamship Company, a corporation organized under the laws of the 
state of New York, had been engagea for some years prior to October, 
1892, in the business of running a Une of passenger and freight steam 
vessels between the city of New York and différent ports in Brazil, 
with increasingly poor pecuniary success. Mr. Collis P. Huntington 
was a stockholder, a director, and the vice président of the company, 
but without any active share in its management, except to lend it 
money in its times of need, which he was in the habit of doing to a 
very large amount. He had advanced, during flve or six years be- 
fore October, 1892, about $400,000. Charles Pratt & Co., of Brook- 
lyn, were stockholders, who, like Mr. Huntington, loaned or advanced 
money largely to the corporation. Each of thèse persons was aware 
prior to October, 1892, that the corporation was insolvent, and in 
great flnancial straits, and had concluded to lend it no more money 
without security. Prior to October, 1892, the corporation had been 
in the habit of disbursing its ships in Brazil, with moneys derived from 
letters of crédit issued by Brown Bros. & Co., bankers of New York, 
secured by a written hypothecation of the freight moneys of the line. 
This flrm apparently grew restive and indisposed to increase their 
line of crédit to the corporation, and it therefore became indispen sa- 
ble that it should obtain flnancial assistance elsewhere, for the pur- 
pose of enabling its vessels to pay their debts in Brazil, and return to 
New York. They must be kept in motion in order to keep the cor- 
poration alive. In this state of things, Mr. Huntington and Pratt & 
Co., in New York, at the solicitation of the steamship company, were 
induced to become guarantors of three other letters of crédit issued 
by Heidelbach, Ickelheimer & Co., of New York, to the superintend- 
ents of the corporation at Santos and Rio, for the purposes of disburs- 
ing the vessels, and preventing their détention and sale at those ports. 
The whole history of this transaction in regard to guaranties, as given 
by the witnesses and as indicated by the circumstances, shows that 
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they were furnisbed in reliance upon the oral promise or pledge, in 
New York, of some security in addition to the bare crédit of the steam- 
ship company. The particulars in regard to the use which was made 
of thèse letters are stated by the district judge in the case of the libels 
and pétitions of différent claimants of the freights of the vessels, as 
follows (Freights of The Kate, 63 Fed. 707): 

"The flrst of the three letters of crédit was for £4,000, dated October 14, 
1892, and was sent by the steamship company to its agent at Santos; the 
second and third were for £8,000 each, dated January 9, 1893, and February 
8, 1893, respectively, and sent by the steamship company to its superintendent 
at Rio. Thèse letters authorized drafts within four months on C. J. Hambro 
& Son, of London, at 90 days' sight, and were accompanied by similar agree- 
ments of the steamship company to provide Heidelbach, Ickelheimer & Co., 
in New York, with funds to pay ail drafts fifteen days before their maturity 
in London. They did not, however, contain any pledge or hypothecation 
either of ship or freight; but, instead of that security, they were accom- 
panied by a written Personal guaranty, the flrst two signed by Mr. Hunting- 
ton, and the last by Pratt & Co., that the steamship company would perform 
its agreement, and that they, the guarantors, would pay the drafts in case 
of the company's default. Under the flrst of thèse three letters two drafts 
were drawn and negotiated at Santos, for £2,000 each, dated November 16, 

1892, and December 2, 1892, which, on maturity, after the failure of the 
steamship company, were paid by Mr. Huntington, on March 1 and March 
13, 1892, respectlvely. Under the second letter of January 9, 1893, five 
drafts, amounting in ail to £8,000, were drawn and negotiated at Rio, from 
the middle of January, 1893, to about February 1, 1893, ail of which were 
paid by Mr. Huntington at maturity, between May 6 and May 19, 1893. 
Under the last letter of crédit of February 8, 1893, only three drafts were 
drawn, viz. on February 18th and 21st, and March 3d, amounting in ail to 
£4,500, which, at maturity, were paid by Pratt & Co., from May 26 to June 
5, 1893." 

The steamship company failed in February, 1893. On March 18, 

1893, Henry Winthrop Gray was appointed by the proper state court 
temporary receiver of the company, and this appointment was made 
permanent March 6, 1894. The steamships Advance, Allianca, and 
Vigilancia, owned by the company, arrived in New York on their last 
voyage from Brazil on February 21, 1893 ; were soon attached on libel» 
for seamen's wages; and on March 18, 1893, were attached under 
libels in favor of Brown Bros. & Co. The vessels were sold, and the 
proceeds were paid into the registry of the district court, when a mass 
of litigation, consisting of more than 30 cases, ensued, at the instance 
of divers persons, who claimed maritime liens upon the freights or 
upon the vessels and their proceeds. Among those cases were flve pé- 
titions of the présent petitioners, to recover, from the freight moneys 
which had been received by the steamship company, the moneys paid 
by them upon their guaranties, it being alleged that the freights were 
a security which was given when the guaranties were signed, and 
upon which a maritime lien existed. Thèse pétitions were granted, 
upon a finding that the freights were expressly hypothecated to the 
petitioners, and that the lien upon them was maritime in its character. 
From the decree in that class of cases, no appeal was taken; the 
amount in controversy was divided between the lienors by agree- 
ment; and the présent petitioners received, as their part of the fund, 
enough to pay the amount due upon the guaranty of the flrst letter of 
crédit. The pétitions which are the subject of the présent appeals were 
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brought by Mr. Huntington and Pratt & Co., to obtain a decree for 
the repayment to them, from the avails of the Advance, the Allianca, 
and the Vigilancia, of the amount which they paid upon their guaran- 
ties, and which had been used, by means of the letters of crédit, to pay 
for supplies and maternais furnished the respective vessels in Bra- 
zilian ports, upon the ground that the petitioners were subrogated to 
the liens against the steamships for such supplies and materials. 
Upon the hearing before the district court, the questions of fact re- 
solved themselves into the questions whether the guaranties were 
given expressly upon the crédit of both freights and vessels, and 
whether, from the known circumstances of the transactions, the fact 
of a crédit upon the vessels could not be fairly inferred. The district 
judge found that there was no pledge of the vessels, and dismissed 
the pétitions. 63 Fed. 726. From those decrees, thèse appeals wére 
taken. 

The claimant and appellee is the Atlantic Trust Company, to which 
corporation, as trustée, the steamship company conveyed, by three 
mortgages, dated July 1, 1889, September 17, 1890, and June 5. 1891, 
the steamships named in thèse pétitions, and the Finance and Seg- 
uranca, and the franchises of the company, and its property then in 
possession or thereafter to be acquired, to secure the payment of 
bonds to the amount of $1,250,000. Default in the payment of inter- 
est occnrred January 1, 1892. Before the mortgagee could gain 
possession of thèse vessels, they were attached by some of the libel- 
ants. 

It appears from the foregoing facts that the cases stand on this 
wise: At the home port of a line of steamships which are in a 
foreign port, the insolvent owners of the vessels obtain from the 
petitioners, who know the owners' insolvent condition, indispen- 
sable means, by the aid of which the owners are enabled to dis- 
charge the liens resting upon the vessels in the foreign port, and 
to continue them in their business as seagoing vessels, upon the 
security either of the vessels and their freights, or of the freights 
alone, and the petitioners hâve paid the liabilities which they as- 
sumed upon the faith of the security. The mortgagee raises the 
preliminary question whether the security which the petitioners 
daim to hâve received can be regarded as a maritime lien, and 
says that the transaction with Heidelbach, Ickelheimer & Co. was 
an ordinary commercial transaction, not maritime in its character; 
that the guaranty was merely incidental thereto; was one simply 
of suretyship of letters of crédit; that no money was to be paid 
in Brazil upon the letters, but was to be obtained there by means 
of drafts within four months upon named bankers of London, at 
90 days' sight; that the guarantors' promise to ultimately pay thèse 
drafts is very remotely connected with the maritime destination 
of the money to be raised in Brazil ; and that, as a resuit of thèse 
considérations, the guarantors' security, if any there was, was not 
a maritime lien. 

It is obvious that the f orm by which, or the mode in which, the let- 
ters of crédit were to be made available in Brazil, and the form in 
which Heidelbach, Ickelheimer & Co. furnished money to the steam- 
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ship company, whether by letter of crédit or by a direct loan, are im- 
material. The form adopted was the means by which the steam- 
ship company obtained money in Brazil to pay the Brazilian debts 
of the vessel. 

The answer to the main question, viz. whether the transaction, 
so far as the petitioners and the steamship company are concerned, 
was a maritime contract, is so clearly stated in the opinion of the 
district judge in Freights of The Kate, C3 Fed. 707, that further 
discussion is unnecessary. The district judge said: 

"A letter of créait, like a loan of money, is in itself indiffèrent in char- 
acter. It may be maritime, or nonmaritime, aecording to the objecta of the 
loan, the intent of the parties, and the circmnstances attending it. Maritime 
contracts are contracts that pertain to maritime commerce and navigation. 
A letter of crédit issued for the purpose of directly aiding the prosecution of 
current voyages, and upon the faith of the freights to be earned, as a part of 
the contract, is as purely maritime as a bottomry bond; and no commercial 
transactions are more characteristically maritime than thèse. Every loan, 
whether of crédit or of money, to assist a vessel on her voyage, and on the 
pledge of her freights, is presumably a maritime loan. Mr. Justice Thomp- 
son, in the case of The Mary, 1 Paine, 671-073, Fed. Cas. No. 9,187, says: 
'Ail civilians and jurists agrée that maritime hypothecations fall under the 
dénomination of maritime contracts.' " 

After sustaining the maritime character of the contract with 
Brown Bros. & Co. by which the freights were expressly hypothe- 
cated to secure the repayment of the moneys advanced upon their 
letters of crédit, and the maritime nature of the lien resulting from 
such hypothecation, the district judge further said: 

"The company's contract with Mr. Huntington and Pratt & Co. to obtain 
their personal guaranties on the faith of a pledge of the freights is of the 
same maritime character. The letters of crédit of Heidelbach, Ickelheimer 
& Co., considered by themselves alone, and independently of the guaranty 
by Messrs. Huntington and Pratt, and the pledge of the freights therefor, 
would hâve nothing about them necessarily maritime, since those letters 
were not accompanied by any kind of hypothecation; nor is there any évi- 
dence before me that Heidelbach, Ickelheimer & Co., in issuing their letters, 
had any référence to the maritime objects of the loan, or any interest in 
the appropriation of the moneys to the prosecution of thèse voyages, or that 
they issued their letters for that especial purpose, or upon the faith of any 
crédit of ship or freight; and, in the absence of such évidence, their dealings 
should, pérhaps, be treated as ordinary nonmaritime commercial dealings. 
But that fact does not in the least affect the nature of the additional arrange- 
ment between the steamship company and their guarantors as respects the 
latter's means of indemnity; and that additional agreement, and that alone, 
is what is sought to be enforced in thèse iibels and pétitions. That agree- 
ment contained two essential éléments, in addition to the terms of the con- 
tract with Heidelbach, Ickelheimer & Co.: First, that the proceeds of the 
drafts were to be usèd to supply necessaries to the company's vessels in 
foreign ports, to enable them to complète their voyages and earn freight; 
and, secondly, that the guarantors should enable thèse means to be pro- 
cured by their guaranty, to be given upon the crédit of the freights of the 
line. This contract, like that with Brown Brothers & Co., was a purely 
maritime agreement, and within the jurisdiction of this court, whether 
the contract between the steamship company and Heidelbach, Ickelheimer & 
Co. was so or not." 

The question of the extent of the security upon which the guar- 
anties were given is next to be considered. It is to be premised 
that it is not doubted that the owners can create a maritime lien 
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upon their vessels for necessary supplies furnished to them in a 
foreign port upon the crédit of the vessels, and that the oral con- 
tract or agreement between the owners and lienors, whereby such 
maritime lien was created, may be made in the home port. It is 
also well understood that the same prima facie presumption of 
necessity for the crédit of the ship which is applicable in the case 
of supplies furnished in a foreign port upon the sole order of the 
master does not apply in the case of supplies furnished in such 
port upon the express direction of the known owner, and there- 
fore, in the absence of presumptions, the question is one in which 
the petitioners take the affirmative. At the threshold of the in- 
quiry, three facts are manifest: Firstly, an absolute necessity, rec- 
ognized by each, and conséquent upon the known insolvency of the 
steamship company, of a maritime lien of some sort; secondly, 
that a maritime lien was given, which the district court has found 
to be, at least, upon the freights, — a conclusion which has now 
become res adjudicata, and in which our examination of the case 
leads to a full concurrence; thirdly, and one of great importance, 
that whatever security was given was expressly given. The con- 
tract between the parties was an express contract, entered into 
between the owner of the vessels and Mr. Huntington. The an- 
técédent circumstances are valuable for the purpose of throwing 
light upon the probabilities of the contract, and in the ascertain- 
ment of what one party would hâve naturally proffered and the 
other party would naturally hâve insisted upon; but whereas, in 
many cases, courts, in conséquence of the silence of the parties 
when the advances were made, or their subséquent forgetfulness 
of what occurred, are compelled to look at the inferences to be 
drawn from their conduct and acts, in view of the known insol- 
vency of the owner, little resort can be had in this case to that 
class of évidence. There is a class of cases, in regard to maritime 
liens for supplies furnished to a vessel in a foreign port at the 
request of the owners or of their agent (of which The James Guy, 
1 Ben. 112, Fed. Cas. No. 7,195, and 9 Wall. 758, and The Patapsco, 
13 Wall. 329, are examples), in which there was not apparently 
an express contract between the owners and the material men 
for the crédit of the vessel, but in which the lienors' knowledge 
of the insolvency of the owner was regarded as a very signiflcant 
fact, from which the inference could naturally be drawn that crédit 
must hâve been given in part to the vessel. In this case a court 
is able to ascertain what the owner offered, and what the lienors 
apparently accepted, as security, at the time when the contract 
was entered into. The terms of the express contract, when they 
can be accurately ascertained, must preclude the idea of a con- 
tract to be ascertained by inference for another and différent se- 
curity from the one contained in the express contract. It is true 
that Huntington's knowledge of the utter insolvency of the steam- 
ship company is important to show that he naturally would hâve 
wanted to get ail the security which was available, but, if the 
évidence shows that he did content himself with the security of 
the freights, his lien must rest where he placed it. 
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The entire negotiations with the petitioners in regard to the 
three letters of crédit, so far as the steamship company was con- 
cerned, were conducted by Mr. Babbidge, its secretary and treas- 
urer. The conférence in regard to the flrst guaranty was had with 
Mr. Pratt and Mr. Gates, who was Mr. Huntington's gênerai as- 
sistant, and who, having a power of attorney from Huntington, 
signed, in his absence, the flrst guaranty. Mr. Huntington per- 
sonally had conversations with Mr. Babbidge, which resulted in 
the guaranty upon the second and third letters of crédit. Mr. 
Gates' information in regard to the resuit of thèse interviews was 
derived from the subséquent statements of Huntington and Bab- 
bidge. Mr. Pratt was not called as a witness by either party, so 
that the évidence in regard to the security must be derived from 
the three persons named. Inasmuch as the money paid by the guar- 
antors upon the flrst letter of crédit has been repaid from the 
moneys from the freights which were received as the resuit of a 
compromise agreement between ail the parties, after the decree 
in the freight-money cases had been entered, it is not indispensa- 
ble to know what the security was which Mr. Gates accepted, but 
knowledge of the character of the contract in which he partici- 
pated is valuable as showing the probable character of the steam- 
ship company's proposition for security upon the next request for 
a guaranty; and, furthermore, the three contracta are closely con- 
nected in the mind of Mr. Babbidge, who regards the second and 
third as reproductions of the flrst. The flrst guaranty was ob- 
tained from Mr. Gates to meet the demanda of the bankers for a 
guarantor, and it was then understood that Pratt and Huntington 
should, as between themselves, equally bear the burden upon that 
guaranty and any future similar obligations. It is apparent from 
the testimony of Babbidge that a great deal of persuasion was re- 
quired to bring them to furnish the flrst guaranty, and that he 
informed them that, as Brown Bros. & Co. had a lien upon the 
freights for their letters of crédit, he expected they would hâve 
a similar lien also. Gates corroborâtes this by the déclaration 
that the earnings of the ship, on the voyage to be completed by 
means of the fund to be raised by the letter of crédit, were to be 
security for the payment of any money which might be called for 
under that guaranty. Thé pledge of the freights was the only se- 
curity offered, asked for, or given, when the first guaranty was 
signed. The testimony of Babbidge in regard to the conversations 
between himself and Huntington when the second and third guar- 
anties were signed is of like import. It is not as positive in 
regard to a pledge of the freights, but it is apparent that, as the 
transactions lie in his memory, the negotiations proceeded in the 
same progressive steps as before. The recollection of Mr. Hun- 
tington, as disclosed in his testimony, is less clear and précise than 
that of Mr. Babbidge. His testimony is, indeed, in gênerai ternis, 
that he was to hâve a lien on the American ships and the freight 
list, but it is apparent that there is not in his mind a vivid re- 
membrance of the negotiations. He remembers his conclusion or 
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supposition in regard to bis security, — a conclusion or expectation 
which was in some measure founded upon his belief in the rights 
of material men who aided ships in foreign ports. That the first 
guaranty was not based upon or accompanied by a lien upon the 
vessels is perfectly manifest from the testimony of two of the 
parties to the transaction, each of whom is and was friendly to 
Mr. Huntington; and the probabilities are exceedingly strong that 
the second and third guaranties were not accompanied by a lien 
of a différent character. 

The appellants insist that a decree should hâve been rendered 
in favor of the petitioners upon the ground that the money which 
was obtained upon the strength of their guaranty went to pay and 
discharge maritime liens upon the vessels in a foreign port; that, 
by opération of law, thèse liens were assigned to them; and that 
they are subrogated to the rights of those lienors whose claims 
were paid by the money which they indirectly furnished. There 
is no adéquate ground for this conclusion, becàuse in this case 
there can be no implied assignments by opération of law, no suc- 
cession to the position of the Brazilian lienors, and no subrogation 
to their rights, because the contract of lien under which the guar- 
anties were given was expressly limited to the freights. A court 
of admiralty is compelled, therê£»>re, to look at the contract; and, 
if it does, the right of subrogation disappears, for nothing in the 
negotiations supports the idea of subrogated liens. Inasmuch as 
the contract for lien, between the owner and the guarantor, waa 
an express one, the lien which it created upon one thing cannot be 
supplemented by a lien, arising by opération of law, upon a dif- 
férent thing. 

We concur in the conclusion of the district judge that, "for this 
guaranty and loan of crédit, they [the guarantors] were entitled 
to just such liens as the agreement at the time of the negotiations 
gave them, and no more. For a loan of crédit as guarantor only, 
upon a dealing exclusively with the owner, I find no principle or 
authority for recognizing any other maritime or équitable lien, 
either directly or by subrogation, beyond what their agreement 
gives ; and that, in this case, was for a lien on the freights alone." 

The decrees of the district court dismissing the pétitions of 
Huntington and Pratt & Co., as respects the procëeds of the three. 
vessels whicb. hâve been named, are affirmed, with costs of this 
court 



MOLQNEY V. AMERICAN TOBACCO CO. 801 

MOLONEY, Attorney General, v. AMERICAN TOBACCO CO. et al. 

(Circuit Court, N. D. Illinois. March 25, 1896.) 

Rbmoval op Causes— Civil Action— Antitktjst Law. 

An information in equity to restrain violation of a state statute forbid- 
ding trust combinations is not a civil action, within the meaning of the 
removal act. 

In Equity. On motion to remand. 

Information in equity by M. T. Moloney, attorney gênerai of the 
state of Illinois, against the American Tobacco Company and others, 
for violation of the antitrust law of Illinois. 

Atty. Gen. Moloney, in pro. per. 
Charles* H. Aldrich, for défendants. 

SHOWALTER, Circuit Judge. This proceeding is, in form, an 
information in equity by the attorney gênerai of Illinois. It was 
commenced in the circuit court of Cook county, and thence removed 
to this court on pétition of défendants, wherein they insist that a 
fédéral question is involved. The proceeding is grounded on section 
4 of the act of 1893 of the Illinois législature entitled: 

"An act to deflne trusts and conspiracies against trade, declaring contracts 
In violation of the provisions of this act void, and making certain acts in vio- 
lation thereof misdemeanors, and prescribing the punishment therefor and 
matters connected therewith." 

Said section & is in words following: 

"Every foreign corporation violating any of the provisions of this act is 
hereby denied the right and prohibited from doing any business within this 
state, and it shall be the duty of the attorney gênerai to enforce this provi- 
sion by injunction or other proper proceedings, in any county in which such 
foreign corporation does business, in the name of the state on his relation." 

Section 1 defines what a trust is. Section 2 provides that any 
domestic corporation violating any of the provisions of the act shall 
forfeit its charter and cease to exist. And section 3 directs the at- 
torney gênerai to institute suit or quo warrante proceedings against 
any domestic corporation so violating the act. Section 5 déclares 
any violation of any of the provisions of section 1 to be a conspiracy 
and a misdemeanor, and fixes a fine of not more than $5,000 nor less 
than $2,000 against "any person who may be or may become en- 
gaged in any such conspiracy or take part therein or aid or advise 
in its commission, or who shall, as principal, manager, director, 
agent, servant, or employé, or in any other capacity knowingly carry 
out any of the stipulations, purposes, priées, rates, orders thereun- 
der or in pursuance thereof." And section 6 concerns the form of 
the "indictment or information for any offense named in this act." 
But no conséquence, as against a domestic corporation, seems to fol- 
low the offense, other than the f orfeiture of its charter, or, as against 
a foreign corporation, other than an inhibition from business in this 
state. 

The American Tobacco Company, the principal défendant, is a cor- 
poration organized under the laws of New Jersey. It is said, in 
V.72F.no.7— 51 
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the information, that this corporation was created by a combina- 
tion of separate and previously competing concerna for the purpose 
of a monopoly in prpducts made from tobacco, and, particularly, in 
cigarettes; that said combination practically controls the trade in 
the last-named commodity in the United States and in Illinois; that 
it carries on its trading opérations in Hlinois by the aid of divers 
persons and corporations domiciled hère, each being under a contract 
of agency for the sale and handling of said product, and each having 
engagea with the company not to handle the goods of any other 
manufacturer. Thèse agents are made co-defendants with said 
American Tobacco Company, and the prayer is that said company 
and said co-defendants be enjoined from conducting the cigarette 
business of said company in this state. 

The right of a litigant to avail himself of the judicial power of 
the United States through the instrumentality of the circuit court of 
the United States is limited by fédéral législation. Any suit "of a 
civil nature, at common law or in equity, where the matter in dispute 
exceeds, exclusive of interest and costs, the sum or value of $2,000, 
and arising under the constitution or laws of the United States," may, 
within the limitations now current, be originallycommenced in, or be 
removed from a state court and thenceforward be prosecuted in, the 
circuit court of the United States. A question hère is whether or 
not the présent proceeding is a suit of a civil nature. This court 
does not adjudicate upon pénal or criminal statutes of a state. The 
purpose of this information is to enforce against the American To- 
bacco Company the prohibition from doing business in Hlinois, and 
the cause of action alleged is conduct which, within the meaning of 
the act, if it hâve any meaning, is an offense or misdemeanor. The 
information does not show, as the ground of action, any contract 
right in the state, or any property right or easement vested in the 
state, as trustée, representing the public or otherwise. The action 
is based on a statute or rule of conduct which the state, as a govern- 
ing agent, has prescribed, and the violation of which, on the theory 
of the information, is an offense or misdemeanor. This is not, in 
its nature, a suit to recover for, or stop the continuance of, an injury. 
It is the prosecution of an offender against a criminal statute. This 
défendant corporation is not bound to refrain from carrying on a 
monopoly in cigarettes because the state, as a sovereign, or in any 
other capacity, is damaged thereby, but because the state, as a sov- 
ereign, has made a rule to the contrary. The damage, whatever it 
may be, would be precisely the same if no such rule or statute had 
been enacted. Yet, in the latter case, there would be no action. 
The information, therefore, as already said, has no other purpose 
than the enforcement of a pénal statute. The suprême court of the 
United States in Wisconsin v. Pélican Ins. Co., 127 U. S. 265, 8 Sup. 
Ct. 1370, ruled that an action of debt by a state to recover on a 
judgment for a fine was not a suit of a civil nature. So, hère, the 
circumstance that an injunction is the instrument, and apparently 
the only instrument, of the state's displeasure, does not change the 
essential nature of the conduct complained of, or of the légal sanc- 
tion to which said conduct must be referred. 
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On the one hand, the state statute does not extend the équitable 
jurisdiction of the circuit court of the United States, nor does it 
create or vest in the state a new cause of action in equity, such as 
can be entertained in this court, or in the circuit court of the United 
States in New Jersey, for instance, or in any court of gênerai juris- 
diction in a state other than Illinois. On the other hand, the suit 
is not one of a civil nature. The first section of the act gives défi- 
nitions of a trust; but said section does not, in ternis, prohibit any 
person or corporation from entering into any one of the combina- 
tions so defined. The remaining sections are worded to meet "vio- 
lations" of the first. If, for this reason, no offense is, in fact, made 
by the statute, then this information, since it avowedly resta on the 
statute, necessarily fails. In that event, no further question of any 
kind arises. If I should hère hold that the statute, by reason of 
the omission referred to, is left meaningless and ineffectuai, and 
thus retain the case hère as a civil suit, then, by the selfsame ruling, 
there would be nothing left but to dismiss the information for want 
of equity. The cause is remanded to the state court. 



SCHIPPBR et al. v. CONSUMER CORDAGE CO., Limited. 

(Circuit Court, S. D. New York. November 23, 1895.) 

Removal of Causes— Time fos Rkmoval. 

An extension of the statutory time to answer by mère stipulation, and 
not by order of court, does not extend the time for removal. Rycroft v. 
Green, 49 Fed. 177, distinguished. 

This suit was brought in a state court by Charles W. G. E. 
Schipper and another against the Consumer Cordage Company, 
Limited, and was removed to this court by défendant. A motion 
is now made to remand it, on the ground that the removal was too 
late, being after the expiration of the 20 days allowed for answer 
by the Code of Civil Procédure. The time for answering had been 
extended by stipulation, but not by order of court 

E. A. Bigelow, for libelants. 
Charles L. Atterbury, for défendant. 

LACOMBE, Circuit Judge. In Rycroft v. Green, 49 Fed. 177, 
it is stated to be the settled practice in this circuit to hold that 
extension of time to answer by order of court extends the time for 
removal. Such construction is within the language of the act of 
1887, "before the défendant is required by the laws of the state or 
the rule of the state court * * * to answer." But an exten- 
sion of time to answer by stipulation only cannot be held to be 
an extension by rule of court. Motion to remand is granted. 
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LAKBJ STREET EL. R. CO. v. FARMERS' LOAN & TRUST CO. et al. 

(Circuit Court, N. D. Illinois. March 16, 1896.) 

Removal of Causes— Separable Contkoversy— Railroad Mortgage. 

A railroad company which had given a mortgage to two trustées, one 
of which was a corporation of another state, brought suit to hâve such 
trustée removed, and also to restrain it from foreclosing the mortgage 
against the wishes of the other trustée and of a majority of the bondholders, 
Eeld, that the controversy betweeri the railroad company and the former 
trustée was a separable one, to which the other trustée and the bondhold- 
ers were not necessary parties. 

In Equity. On motion to remand. 

Knight & Brown and Chas. H. AIdrich, for complainant. 
Runnells & Burry and J. J. Herrick, for deferdant. 
Dupée, Judah, Willard & Wolf, for Northern Trust Co. 

GEOSSCTJP, District Judge. The bill is by the Lake Street 
Elevated Eailroad Company, a corporation under the laws of Illi- 
nois, against the Farmers' Loan & Trust Company, a corporation 
under the laws of New York, the American Trust & Savings Bank, 
a corporation under the laws of Illinois, and the Northern Trust 
Company, a corporation under the laws of Illinois. The bill shows 
that the complainant is owner and operator of an elevated railroad, 
and as such has authorized the issue of $10,000,000 of bonds, consist- 
ing of 100,000 bonds of the par value of $100 each, to secure which 
complainant executed and delivered to the American Trust & Savings 
Bank and the Farmers' Loan & Trust Company, défendants, as 
trustées for the bondholders, its trust deed upon its property and 
appurtenances, situated in Cook county, 111., which trust deed was 
duly accepted by the trustées therein named. The trust deed con- 
f ers upon the trustées the usual power contained in such instru- 
ments, including the power, in case of default of interest for a 
period of six months, and upon the request of one-fourth in in- 
terest of said bondholders, to déclare ail the bonds immediately 
due and payable; also, upon a request of a majority of the bond- 
holders, to enter upon and take possession of the road, and to 
foreclose the mortgage by the sale of the railway lands, fran- 
chises, etc., of the mortgagor. It is also provided thât every 
holder of bonds secured by the mortgage accepts the same subject 
to the agreement that every right of action, whether at law or in 
equity, under the mortgage, is vested exclusively in the trustées. 
There is also a provision that in case either trustée shall resign 
or be removed, or otherwise cease to act, or become incapable of 
acting, the successor shall be appointed by the surviving trustée, 
or, in case no such appointaient shall be made within 30 days, then 
by any judge of the United States circuit court for the Seventh 
circuit, upon the application of the holders of not less than $1,000,- 
000 of the principal of the bonds. 

The bill avers that the Farmers' Loan & Trust Company has not 
complied with the laws of Illinois requiring a deposit with the 
auditor of public accounts of the sum of $200,000 in securities, and 
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that the complainant, at the time of the exécution, delivery, and 
acceptance of the trust deed, had no knowledge of this dereliction. 
The bill further avers that, of the $10,000,000 of bonds authorized 
to be assessed, $0,500,000 were issued and delivered to the trus- 
tées, and that afterwards additional bonds to the amount of 
$1,074,000 were issued and delivered to the complainant, under 
the direction of the Farmers' Loan & Trust Company, as provided 
under the ternis of the mortgage. It is shown by the bill that 
the complainant has built, and is now operating, an elevated rail- 
road in the city of Chicago, and has been unable to earn suffîcient 
money to pay the interest upon the bonded indebtedness, but that, 
notwithstanding such facts, one William Ziegler, of New York, in 
conspiracy with various other persons, representing and owning 
610 of the total issue of 7,574 bonds, has made a demand upon the 
trustées that they proceed to foreclose the mortgage and take pos- 
session of the road under the authority of the trust deed, or to 
aie a bill to foreclose such mortgage, and that the complainant has 
filed a bill in the circuit court of Cook county, 111., against thèse 
bondholders, enjoining them and the trustées from taking any ac- 
tion to foreclose the mortgage upon the request or demand of such 
bondholders. The bill further avers that, notwithstanding no other 
demand for action has been made upon the Farmers' Loan & Trust 
Company, it is proposed by such trust company to file a bill for 
foreclosure, and that it intends, in violation of its duty, and with the 
effect of injuring and destroying the property and assets of the com- 
plainant, to proceed to take possession of the property or foreclose 
the trust deed, unless restrained by the court. It is shown by the 
bill that the holders of 6,574 of the bonds hâve specially requested 
the trustées to take no action whatsoever under the mortgage on 
account of the failure of the company to pay interest upon the over- 
due coupons, and that the American Trust & Savings Bank, in com- 
pliance with such request, and after a full examination of the affairs 
of the company, has declined and refused to join the Farmers' Loan 
& Trust Company in any proceedings to enforce the provisions of the 
mortgage. It is further shown that the holders of over 6,500 of the 
bonds désire that the Farmers' Loan & Trust Company should be 
removed as trustée, both because of its failure to comply with the 
laws of the state of Illinois respecting the deposit of securities, and 
because of its intention to act or take proceedings under the mort- 
gage, in violation of the request of the holders of a majority of the 
bonds. The bill prays that a new trustée may be appointée!; that 
an injunction pendente lite may be issued, restraining the Farmers' 
Loan & Trust Company from bringing or prosecuting any suit under 
the provisions and conditions of the mortgage; and that upon the 
anal hearing thereof such injunction may be made perpétuai; and 
for other and further relief. The Farmers' Loan & Trust Company, 
in apt time, filed its pétition for removal of the cause to this court. 
This application the state court refused, and thereupon a transcript 
of the record in the state court was taken out, and docketed hère. 
The pétition shows the requisite jurisdictional amount involved, and 
diversity of citizenship, and avers that prior to the filing of the bill 
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in the state court a bill has been filed in this court by the Farmers' 
Loan & Trust Company for a f oreclosure of the same mortgage. The 
files of this court show that such a bill is now pending. The Lake 
Street Elevated Bailroad Company and the Northern Trust Company 
inove to remand, and the American Trust & Savings Bank move to 
strike the case from the docket. Both of thèse motions involve the 
same question. 

Both by the terms of the trust deed, and by the settled law of 
the suprême court respecting transactions of this character, the 
trustées are représentatives of the bondholders. But they are 
more than that. They are, by the terms of the mortgage, intrusted 
with large discretionary powers touching the interest both of the 
mortgagor and the bondholders. It is not necessary to enumerate 
thèse powers. But that provision of the mortgage which, upon a 
default in the payment of interest, empowers the trustées at the 
instance of one-fourth of the bondholders, and requires them at 
the instance of one-half, to take proceedings towards foreclosure, 
is illustrative of their extent and potency. A wide margin of dis- 
crétion is thus left to the trustées. The mortgage, indeed, is a 
contract between the mortgagor and the bondholder, definitely fix- 
ing, in many respects, the rights of each of the parties thereto, 
but leaving, in other important respects, thèse rights to the judg- 
ment and discrétion of mutual trustées. The distinctive person- 
ality of such trustées — their integrity, expérience in affairs of this 
kind, impartiality, and good judgment — are matters of vital con- 
séquence to both parties to the contract. It would be highly in- 
équitable that such a vital élément of the contract, viz. the person- 
ality of the trustées, should be expunged, at the instance of one 
party, without an opportunity to the other, or their représentatives, 
of a hearing thereon. The trustée sought to be removed is not the 
only one interested. The parties to the contract whose interests 
are affected by the loss of the trustee's personality are at least 
equally interested. If the sole purpose of this bill were to remove 
the Farmers' Loan & Trust Company, as trustée under the trust 
deed, there could be no doubt of the indispensableness of either the 
bondholders, or their remaining trustée, as parties to the suit. 

I ara equally convinced that, if the basis for the action sought was 
the fraud or misconduct of both trustées, there could be no judg- 
ment upon that controversy, even though it ran against one of 
the trustées only, without the présence of the other in court. 

But is the sole, or the principal, object of this bill the removal of 
the Farmers' Loan & Trust Company from its trusteeship under the 
mortgage? The bill, by showing that the mortgagor is in default 
on payment of interest, présents a case where it is exposed, under 
the terms of the mortgage, to liability of a proceeding by the trus- 
tées for a foreclosure. The bondholders, it appears, are divided 
respecting the wisdom or rightfulness of foreclosure at the prés- 
ent time; nearly nine-tenths opposing such a proceeding, and only 
about one-tenth urging it. The trustées hâve also divided, one 
determining to obey the voice of the large majority, the other in- 
tending to bring foreclosure proceedings at the instance of the 
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small minority. The situation is one that might well alarm the 
mortgagor, and greatly préjudice its important interests, if fore- 
closure were permitted. It is not difflcult to imagine, in order to 
meet the practical possibilities of the situation, that the mort- 
gagor's enterprise is at one of those critical periods when disturb- 
ances of its crédit by foreclosure proceedings would make or un- 
make the success of the whole venture. The bill seeks an injunc- 
tion — not simply temporarily, but permanently — against proceed- 
ings of foreclosure by the Farmers' Loan & Trust Company upon 
the présent élection of the minority of bondholders, and exhibits, 
as a reason for such injunction, not simply the incapacity of the 
trustée to act as such under the laws of Illinois, but also its sup- 
posable misconduct and bad faith in attempting so to act upon the 
voice of an inconsiderable minority, and against what may be ar- 
gued to be one of the plain provisions or intendments of the mort- 
gage. The remedy sought is not simply removal, but is an in- 
junction; not an injunction either as an adjunct to the proceed- 
ing for removal to préserve the statu quo, but injunction as a 
definite end and object of the suit. The reasons, both of fact and 
law, for such injunction, are not the incapacity of the trustée only, 
but his supposed misconduct, in violating the provisions of the 
contract between the mortgagor and the bondholders, and thus 
jeopardizing the situation and interest of the mortgagor. Look- 
ing at the situation as a whole, I cannot escape the conclusion that 
the dominating purpose of the bill is not to remove the trustée, 
but to permanently restrain it from bringing, as matters now stand 
among the bondholders, a suit for foreclosure; that the principal 
controversy is not whether the trustée is incapable, under the laws 
of Illinois, of holding its place, but whether such trustée has the 
power and right, under the provisions of the trust deed, as applied 
to the situation disclosed, to set foreclosure proceedings in motion. 

It is plain, therefore, that a controversy, wholly separate from 
the conséquences of the trustee's possible incapacity under the laws 
of Illinois, is embodied in the averments of the bill. Strip the 
bill of every averment respecting the trustee's incapacity, and of 
the prayer for its removal, and there would remain a supposed case 
of intended misconduct and violation of duty, and a prayer for 
injunction against the conséquences of the same. It is plain to me 
that the complainant, however the other question might go, would 
not resign its right of a hearing upon this. Indeed, thèse aver- 
ments of misconduct and violation of duty, unless they constitute 
an independent or additional reason for the injunction, hâve no 
place in the bill, for they do not aid the complainant's contention 
that the trustée is incapable to act as such. If the laws of Illinois 
forbid the Farmers' Loan & Trust Company from acting as trustée, 
it could not proceed with foreclosure, whatever might be the char- 
acter — rightful or wrongful — of its intended conduct. 

Kegarding the bill, then, as presenting this separate controversy, 
namely, the case of one of two cotrustees under a mortgage, who, 
in violation of the terms of the mortgage, and to the irréparable in- 
jury of the mortgagor, intends to initiate proceedings for a fore- 
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closure, on account of which, and against whom, an injunction is 
asked, I corne to the question, are the bondholders and the cotrus- 
tee, not participating in such intention, but expressly opposed 
thereto, indispensable or necessary parties to the suit? Olearly, 
they are not parties on the same side as the trustée against whom 
the misconduet and the wrong is alleged. No remedy is asked 
against them, or would be proper. No conduct of theirs is called 
in question, or is even disclosed, except such as is calculated to 
commend the complainant's position. Their interest, if any they 
hâve, lies on the same side as their wish and choice, and is in such 
case with the complainant, as against the Farmers' Loan & Trust 
Company. The whole question is plainly one between the Farmers' 
Loan & Trust Company and the bondholders whose voice it chooses 
to obey, on the one side, and the mortgagor and the American Trust 
& Savings Bank, with the bondholders whose voice it chooses to 
obey, on the other side. The divisional line between thèse con- 
flicting interests is distinct, and marks a controversy between citi- 
zens of New York on one side and citizens of Illinois on the other. 
It follows that the motion to remand and the motion to strike from 
the docket must be overruled. 



DUNCAN v. ATCHISON, T. & S. F. R. CO. et al. 

(Circuit Court of Appeals, Ninth Circuit February 17, 1896.) 

No. 237. 

1. Circuit Courts op Appeal — Review on Error — State Statutes and 

Practice. 

The authority of the circuit courts of appeal to review judgments of the 
circuit courts by writs of error and bills of exceptions is regulated and con- 
trolled exclusively by the acts of congress and the rules and practice of the 
United States courts, without regard to state statutes or practice. 

2. Appeal — Fédéral Courts. 

The right of review is limited In the appellate courts of the United States 
to questions of law appearing on the face of the record, and does not extend 
to matters of fact or discrétion. 

8. Same — Trtal to Court— Waiver of Jury. 

Alleged errors in the rulings of the circuit court at the trial of an action at 
law without a jury cannot be examined in the circuit court of appeals, un- 
less it affirmatively appears from the record that there was a written stipu- 
lation, signed by the respective counsel, waiving a jury, as required by Rev. 
St. §§ 649, 700. 

4. Libel— Privileged Communications— Pleadings before Interstate Com- 

merce Commission. 

Alleged libelous statements contained in an answer rlled in proceedings 
before the Interstate commerce commission are absolutely privileged, under 
the California statute, which déclares a privileged communication to be "one 
made * * * in any législative or judicial proceeding, or in any other 
officiai proceeding authorized by law." Civ. Code Cal. § 47. 

5. Appeal — Transcript — Certificate of Clerk. 

The fact that papers not in the judgment roll are in the transcript, and 
certifled by the clerk, does not make them any part of the record on appeal, 
when they are not brought into the record by any bill of exceptions or 
agreed statement of facts, or in some other way recognized by the rules or 
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practice of the fédéral courts. Suydam v. Williamson, 20 How. 427, fol- 
lowed. 

In Error to the Circuit Court of the United States for the South- 
ern District of California. 

This was an action at law by Blanton Duncan against the Atchi- 
son, Topeka & Santa Fé Eailroad Company and the Southern Cal- 
ifornia Railway Company to recover damages for an alleged libel. 
The case was tried by the court without a jury, and judgment was 
given for défendants. Plaintiff brings error. 

Blanton Duncan, in pro. per. 

Wm. J. Hunsaker, for défendants in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAW 
LEY, District Judge. 

HAWLEY, District Judge. This is an action at law to recover 
$50,000, damages alleged to hâve been sustained by plaintiff in 
error by reason of certain alleged libelous statements contained 
in an answer flled by the défendants in error with the interstate 
commerce commission, to a complaint instituted by the plaintiff 
at Washington, D. C, charging that défendants had been guilty of 
certain infractions of the provisions of the interstate commerce 
act. A demurrer to the jurisdiction, to misjoinder, and generally 
to want of cause of action, was overruled, and thereafter an an- 
swer was duly filed. After issue thus joined the cause was tried 
before the court, "a jury having been waived, by spécial leave of 
the court, by the oral consent of said counsel for ail parties, which 
consent is hereby entered on the minutes." The court, after hear- 
ing the case, found as a fact: 

"(3) That ail of the allégations of the answer so flled by the défendant, of 
whlch the plaintiff In this suit complains, were and are privileged, for which 
reason it is not necessary to flnd upon any other issue made by the pleadings 
herein." 

And, as conclusions of law, decided: 

"(1) That ail of the matters and things herein complained of were and are 
privileged. (2) That plaintiff take nothing by this action, and that défendants 
recover of plaintiff their costs and disbursements herein expended." 

Judgment was rendered in accordance therewith in favor of de- 
fendants, for their costs. 

The record, as presented to this court, contains the judgment 
roll and assignments of error. It also contains a number of other 
papers which do not constitute any part of the return to a writ 
of error. It is afflrmatively shown by the judgment roll that évi- 
dence, both oral and documentary, was introduced on the part 
of the respective counsel, but there is nothing properly before us 
to show what this évidence was. There is no bill of exceptions. 
There is what purports to be a "statement of facts," signed by the 
plaintiff; but there is nothing to show that it was ever agreed 
to by counsel, or ever presented to or allowed by the judge. 

There are six assignments of error, which may be summarized 
as follows: (1) The court erred in rendering judgment against 
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plaintif: on the ground that the allégations in the answer were 
privileged; (2) that the court erred in treating the interstate com- 
merce commission as a court of ciTil jurisdiction; (3) that the 
court erred in denying plaintiff's motion to strike out pleading, 
and in rejecting a judgment by default tendered by plaintiff; (4) 
that the court erred in denying plaintiff's motion to strike from the 
files the answer of défendants; (5) that the court erred in rendering 
judgment against plaintiff for the sum of $100 counsel fées, un- 
der the provisions of an act of the législature of the state of Cal- 
ifornia (St. Cal. 1871-72, p. 533); (6) that the court erred in not 
rendering judgment in favor of plaintiff for the sum of $50,000. 

Owing to the incomplète record that has been presented, we are 
flrst confronted with certain preliminary questions and objections, 
which involve our jurisdiction, power, and authority to review any 
of the assignments of error. The authority of this court to review 
the judgments of circuit courts by writs of error and bills of ex- 
ceptions is regulated and controlled exclusively by the acts of 
congress, and the rules and practice of the United States courts, 
without regard to the state statutes, or the practice of the state 
courts. Chateaugay Ore & Iron Co., Petitioner, 128 U. S. 544, 553, 
9 Sup. Ct. 150; Andes v. Slauson, 130 U. S. 435, 438, 9 Sup. Ct. 
573. The right of review is limitée, in the appellate courts of the 
United States, to questions of law appearing on the face of the 
record, and does not extend to matters of fact or of discrétion. 
No alleged error concerning the rulings of the circuit court at the 
trial of a cause by the court without a jury can be examined in 
the circuit court of appeals, unless it affirmatively appears from 
the record that there was a written stipulation, signed by the re- 
spective counsel, waiving a jury, as required by the statutes of 
the United States. In Bond v. Dustin, 112 U. S. 604, 5 Sup. Ct. 
296, the court said: 

"By the act of March 3, 1865, c. 86, § 4, re-enacted in the Revised Statutes, it 
is provided that issues of fact in civil cases may be tried and determined by 
the circuit court, without the intervention of a jury, whenever the parties, or 
their âttorneys of record, file a stipulation in writing, with the clerk of the 
court, waiving a jury; that the flnding of the court upon the facts shall hâve 
the same effect as the verdict of a jury; and that its rulings in the progress of 
the trial, when excepted to at the time, and presented by bill of exceptions, 
may be reviewed by this court upon error or appeal. 13 Stat 501; Eev. St. 
§§ 649, 700. Before the passage of this statute, it had been settled by repeated 
décisions that in any action at law in which the parties waived a trial by jury, 
and submitted the facts to the détermination of the circuit court upon the évi- 
dence, its judgment was valid, but that this court had no authority to revise 
its opinion upon the admission or rejectiôn of testlmony, or upon any other 
question, of law growing out of the évidence, and therefore, when no other error 
appeared on the record, must afflrm the judgment Guild v. Frontin, 18 How. 
135; Kelsey y. Forsyth, 21 How. 85; Campbell v. Boyreau, 21 How. 223. The 
reason for this, as stated by Chief Justice Tahey in Campbell v. Boyreau, was 
that, 'by the establisbed and familiar rules and principles which govern corn- 
mon-law proceédings, no question of law can be reviewed and re-examined in 
an appellate court, upon writ of error (except only where it arises upon the 
process, pleàdings, or judgment in the cause), unless the facts are found by a 
jury, by a général or spécial verdict, or are admitted by the parties upon a case 
stated in the nature of a spécial verdict, stating the facts and referring the 
questions ctf law to the court.' 21 How. 226. Even in actions duly ref erred 
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by rule of court to an arbitrator, only rulings and décisions in matter of law 
after the return of the award were reviewable. Thornton v. Oarson, 7 Cranch, 
596, 601; Alexandria Canal Co. v. Swann, 5 How. 83; York & C. R. Co. 
v. Myers, 18 How. 246; Heckers v. Fowler, 2 Wall. 123. Since the pas- 
sage of this statute, it is equally well settled, by a séries of décisions, that this 
court cannot consider the correctness of rulings at the trial of an action by the 
circuit court without a jury, unless the record shows such a waiver of a jury as 
the statute requires, by stipulation in writing, signed by the parties or their 
attorneys, and filed with the clerk. Flanders v. Tweed, 9 Wall. 425; Kearney 
v. Case, 12 Wall. 275; Gilman v. Telegraph Co., 91 U. S. 603, 614; Madison 
Co. v. Warren, 106 U. S. 622, 2 Sup. Ct. 86; Alexander Co. v. Kiroball, 106 U. 
S. 623, note, 2 Sup. Ct. 86." 

In Rush v. Newman, 7 C. C. A. 136, 58 Ped. 158, 160, the cir- 
cuit court of appeals said: 

"There is in the record what purports to be a spécial finding of the facts by 
the court. But the record does not show that the parties, or their attorneys of 
record, filed with the clerk a stipulation in writing waiving a jury, as required 
by section 649 of the Revised Statutes of the United States. The récital in 
the record that 'both parties, in open court, having waived a jury, and agreed 
to trial before the court,' does not show a compliance with section 049. The 
following récitals in the record hâve been held insufflcient for this purpose: 
'The issue joined by consent is tried by the court, a jury being waived,' and 'the 
above cause coming on for trial, by agreement of parties, by the court, without 
the intervention of a jury,' and 'the parties having stipulated to submit the 
case for trial by the court without the intervention of a jury,' and 'said cause 
being tried by the court without a jury, by agreement of parties,' and 'upon 
the trial of this cause before the Hon. S. H. Treat, sitting as circuit judge, a 
jury being waived by both parties.' * * * The sufllciency of the facts found 
by the lower court to support the judgment can only be considered by this 
court when a jury has been waived in writing, as provided in section 649. 
Wnen a jury has not been thus waived, the facts found by the lower court 
cannot be noticed by the appellate court for any purpose, and the case stands 
as though the judgment of the lower court had been rendered on the gênerai 
verdict of a jury." 

See, also, to the same effect, Investment Co. v. Hughes, 124 U. 
S. 157, 160, 8 Sup. Ct. 377; Spalding v. Maaasse, 131 U. S. 65, 9 Sup. 
Ct. 649; Merrill v. Floyd, 3 C. C. A. 494, 53 Ped. 172; Branch v. Lum- 
ber Manuf'g Co., 4 C. C. A. 52, 53 Fed. 849; Bowden v. Burnham, 8 
C. C. A. 248, 59 Fed. 753; Cudahy Packing Co. v. Sioux Nat. Bank, 16 
C. C. A. 409, 69 Ped. 782. 

From thèse décisions it necessarily follows that the findings of 
the circuit court, based upon the évidence in the case, cannot be 
reviewed by this court. But the gênerai question of law involved 
in the flrst and second assignments of error, as to whether or not 
the allégations in the answer therein referred to were privileged, 
may be said to arise upon the pleadings. This question may be 
briefly disposed of. Section 47 of the Civil Code of California dé- 
clares that "a privileged communication is one made * * * (2) 
in any législative or judicial proceeding or in any other officiai 
proceeding authorized by law." In Bail v. Rawles, 93 Cal. 222, 
236, 28 Pac. 937, the suprême court, in construing this section, 
said: 

"The effect of the provision is to make a complaint, in a court of justice which 
has jurisdiction of the offense chargea, an absolute privilège, for which the 
eomplalnant is not liable in a civil action. Hollis v. Meux. 69 Cal. 625 11 Pac 
248." 
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Tested by the provisions of this statute, the conclusion of law ar- 
rivée! at by the circuit court, "that ail of the matters and things 
herein complained of were and are privileged," and the judgment 
rendered thereon, were clearly correct; for, conceding that the 
interstate commerce commission is not a court of civil jurisdic- 
tion, it is nevertheless manifest that the pleadings herein com- 
plained of were filed in an "officiai proceeding authorized by law." 
The gênerai rule of the common law, that no action will lie for 
defamatory statements made or sworn to in the course of a ju- 
dicial proceeding before any court of compétent jurisdiction, is 
well established. 13 Am. & Eng. Enc. Law, 407, and authorities 
there cited; Townsh. Sland. & L. § 221. 

The other assignments of error do not relate to any matters 
appearing in the judgment roll, and could only be made part of 
the record by a bill of exceptions or an agreed statement of facts, 
or in some other way which is recognized by the rules or practice 
of the United States courts. In Suydam v. Williamson, 20 How. 
427, 433, the court said: 

"When a party is dissatisfied with the décision of his causé in an inferior 
court, and intends to seek a re vision of the law applied to the case in a superior 
jurisdiction, ne must take care to mise the questions of làw to be revised, and 
put the facts on the record for the information of the appellate tribunal; and, 
if he omits to do so in any of the methods known to the practice of such courts, 
he must be cdntent to abide the conséquences of his own negleet. Evidence, 
whether wrltten or oral, and whether given to the court or to the jury, does 
not become a part of the record unless made so by some regular proceeding at 
the time of the trial, and before the rendition of the judgment. Whatever the 
error may be, and in whatever stage of the cause it may hâve occurred, it must 
appear in the record, else it cannot be revised in a court of error exercising 
jurisdiction according to the course of the common law." 

See, also, Pomeroy v. State Bank, 1 Wall. 592, 600; Baltimore 
K. Co. v. Trustées, 91 U. S. 127, 130; Kedfield v. Iron Co., 110 U. S. 
174, 3 Sup. Ct. 570; England v. Gebhardt, 112 U. S. 502, 5 Sup. Ct. 
287; Evans v. Stettnisch, 149 U, S. 605, 13 Sup. Ct. 931; Dietz v. 
Lymer, 10 C. C. A. 71, 61 Fed. 792; Insurance Co. v. Conoley, 11 
C. C. A. 116, 63 Fed. 180. 

The fact that the papers not in the judgment roll are in the 
transcript, and certified to by the clerk, dpes not make them any 
part of the record on appeal. England v.' Gebhardt, supra; Young 
v. Martin, 8 Wall. 354; Sire v. Air-Brake Co., 137 U. S. 579, 11 
Sup. Ct. 195. The transcript of record in this case was prepared 
in utter disregard of the provisions of the United States statutes 
in relation to writs of error in cases tried before the court with- 
out a jury. There is no assignment of error properly before the 
court for review. For the reasons herein stated the judgment of 
the circuit court is affirmed, with costs. 
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ROTHSCHILD et al. v. HASBROUCK et al. 
(Circuit Court, S. D. Iowa, O. D. February 10, 1896.) 

1. State Courts— Conclt/siveness of Décisions. 

The décisions of the highest court of the state, as establishing a rule of 
property, are controlling authority in the courts of the United States with 
regard to the construction and effect of a statute of such state regulating 
assignments for the benefit of creditors. 

3. Assignments fob Creditors— Prefebences— Contempobaneous Môrtgages. 
One H., a clothing merchant, executed and delivered a gênerai assign- 
ment for the benefit of his creditors. Within a few days before its exécu- 
tion, he had made three chattel môrtgages upon his stock in trade to cer- 
tain of his creditors, and another creditor afterwards brought suit to hâve 
the assignment and môrtgages set aside, as constituting one transaction 
and giving préférences to the mortgagees. It appeared that, at the time 
of the exécution of the several instruments, H. was insolvent; that he 
knew that the giving of the môrtgages would so injure his crédit, and 
precipitate action by his creditors, as to put an end to his business, unless 
he could raise money which he had no substantial expectation of raising. 
The creditors to whom the môrtgages were given were pressing for the 
collection of their debts, knew that such collection rhlght be jeopardized 
by the action of other creditors, and one of them had already given notice 
of suit. But H. denied that the môrtgages were given in contemplation 
of the assignment, and testlfied that when they were given he believed he 
could proceed with his business if he could obtàin money which he hoped 
to obtain. The creditors also testified that nothing had been said to them 
about an assignment, and that the môrtgages were not given or accepted 
with référence thereto. Held, that the môrtgages were not given in con- 
templation of the assignment, did not form a part of it, and said assignment 
was valid under the statutes of Iowa. 

This was a suit by Emanuel and Abraham Rothschild against J. J; 
Hasbrouck, M. O. Barnes, and others, to set aside an assignment 
The cause was heard on the pleadings and proofs. 

Cummins & Wright, for plaintiffs. 
Park & Odell, for défendants. 

WOOLSON, District Judge. The bill allèges that plaintiffs, 
who compose the flrm of E. Rothschild & Bros., are citizens of the 
state of Illinois, and were at the dates hereinafter named creditors 
of défendant J. J. Hasbrouck in the sum of $3,487.70, for which they 
hâve recovered in this court, and now own, a valid and subsisting 
judgment against said Hasbrouck; that upon October 9, 1893, de- 
fendant J. J. Hasbrouck (at that date a citizen of the state of 
Iowa, and engaged in business as a clothing merchant at Corydon, 
Iowa) executed and delivered a deed of assignment for the benefit 
of his creditors to défendant M. O. Barnes, who is a citizen of said 
state of Iowa, which deed purported to convey to said assignée 
his entire property, except such as was exempt from exécution 
under the laws of said state; that, prior to the said exécution and 
delivery of said assignment deed, said Hasbrouck executed and 
delivered three several chattel môrtgages to certain of his cred- 
itors, which môrtgages were given upon his said stock of cloth- 
ing, etc., then at his place of business at Corydon; that the exé- 
cution of said assignment and of said chattel môrtgages were parts 
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of the same transaction; that at the time of said chattel mort- 
gages said Hasbrouck was insolvent, and had in mind and intended 
to exécute said deed of assignment, and said chattel mortgages 
were so executed by said Hasbrouck, and were accepted by the 
several mortgagees thereof, with the intent thereby to give to 
said mortgagees préférences over the other creditors of said in- 
solvent; that said mortgagees, at the time they accepted said mort- 
gages, were aware of the insolvent condition of said Hasbrouck, 
and of his intention to exécute a gênerai assignment for the bene- 
fit of his creditors; that said transaction thereby became and 
was, as to said chattel mortgages and said assignment, fraudulent 
in law, and said instruments invalid and void under the laws of the 
state of Iowa. And decree is prayed declaring the same void. 
Said mortgagees are made parties to the bill, but are not brought 
in by subpœna, nor hâve they appeared herein. Pleas in abate- 
ment were filed by Assignée Barnes, and, upon hearing, were over- 
ruled (65 Fed. 283), whereupon said Barnes filed his answer, ad- 
mitting the citizenship as claimed; admitting the exécution of said 
chattel mortgages and said deed of assignment by Hasbrouck, but 
especially denying ail allégations as to the said exécutions be- 
ing parts of the same transaction; denying that at the time of 
the exécution of said mortgages said Hasbrouck intended to ex- 
écute said deed of assignment, or that unlawful préférences were 
by him intended, or were in fact given; and alleging the validity 
of said assignment deed, and that, as said assignée, he was law- 
fully proceeding, in the proper court of Wayne county, Iowa, and 
under the orders and direction of said court, to carry out the pro- 
visions of said assignment. 

The évidence, as is usual in such cases, is conflicting on the dé- 
cisive points herein involved. It would serve no useful purpose to 
détail the évidence. The insolvent condition of Hasbrouck at the 
date of the exécution of said mortgages is fully established. He 
testifies that he then believed that he could proceed with his busi- 
ness if he could procure certain money as he then hoped. But it 
is beyond question, under the évidence, that he then recognized 
the fact that the giving of thèse mortgages on his stock in trade 
would probably so destroy his business crédit as to prevent fur- 
ther purchases by him, and would also probably bring down upon 
him active efforts from his other creditors to secure or collect the 
debts owing to them. So that the évidence justifies the assertion 
that he knew the giving of thèse mortgages would so affect his 
business as that he must either raise the money to discharge them, 
or practically suspend business, and that he had no substantial 
expectation that he could raise the money. That the .debts se- 
cured by thèse mortgages were actually outstanding, and bona fide, 
is not attacked by plaintiffs. One of thèse debts was being ac- 
tively pressed, and Hasbrouck had been served with notice of the 
institution of suit thereon, and for a term of court to commence 
in a few days thereafter. The évidence is uncontradicted that the 
parties having the collection of thèse debts were pressing Has- 
brouck for their payment or security. The exact dates upon which 
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thèse mortgages and the assignment were executed are not shown 
with certainty. The mortgages were dated October 6, and the 
assignment October 9, 1893. But the évidence might sustain the 
conclusion that in fact the assignment was signed on October 7th, 
the day following the exécution of the mortgages, and was de- 
livered to the assignée upon October 9th. Possession of the stock 
of goods was taken by the assignée on the latter date. If the state- 
ments of Hasbrouck — made two or three days after the assignée 
had taken possession, to représentatives of other creditors — were 
to control, a finding that the mortgages were given in contempla- 
tion of the assignment, and for the purpose of giving unlawful 
préférences to thèse mortgagees, would be justifled. But Has- 
brouck dénies such was his intention, and stoutly dénies that he 
had in mind at the time the mortgages were given, or contemplated, 
the giving of the assignment. The persons in charge of the col- 
lection of thèse debts, to secure which the mortgages were given, 
each testify that at the time thèse mortgages were given nothing 
had been said by them to Hasbrouck, and he had said nothing to 
them, with référence to the making of an assignment by him. The 
testimony of thèse persons having thèse debts in charge is un- 
shaken that thèse mortgages were not taken or accepted by them 
with référence to any expected or intended assignment by Has- 
brouck, but that they were taken by them in the active attempt 
to secure the debts whose collection they recognized might at 
any time be jeopardized by proceedings by other creditors for the 
collection of other debts which Hasbrouck then had outstanding. 
The Iowa statute in force in October, 1893, relating to the mat- 
ters herein involved, is section 2115 of Code of 1873 : 

No gênerai assignment of property by aïi tnsolvent, or in contemplation of 
insolvency, for the benefit of creditors shall be valid, unless It be made for the 
beneflt of ail his creditors in proportion to the amount of their respective 
claims. 

In Lumber Co. v. Ott, 142 U. S. 627,' 12 Sup. Ct. 318, it is said: 

The rights of the parties are determined by the local statute, and the con- 
struction placed thereon by the suprême court of the state is décisive. The 
question of the construction and effect of a statute of a state regulating as- 
signments for the beneflt of creditors is a question upon which the décisions 
of the highest court of the state, establishing a rule of property, are of con- 
trolling authority in the courts of the United States. 

The Iowa statute above copied received extended considération 
by the suprême court of the United States in the case just cited. 
The gênerai propositions underlying this statute, as expounded 
by the suprême court of Iowa, up to the date of that décision, are 
clearly and comprehensively stated by Justice Brewer, and applied 
to the case then under considération. Thèse propositions are thus 
stated in the opinion delivered by Justice Brewer (I omit the cita- 
tions of Iowa cases which are given as supporting thèse propo- 
sitions) : 

First, this section does not prevent partial assignments with préférences, 
or sales or mortgages of any or ail of the party's property in payment of, or 
Becurity of, indebtedness. Its opération is limited to the matter of gênerai 
assignments, and does not destroy that jus disponendi which is an incident to 
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tltle. Second, several Instruments executed by a debtor at about the same 
time may be consldered as parts of one transaction, and in law forming but 
one Instrument; and if, as thus construed, they hâve the effect of a gênerai 
assignment with préférences, they are within the denunciation of the statute. 
And, third, that althongh several instruments may be executed by the debtor 
at about the same time, they do not necessariiy create one transaction, or are 
to be consldered as one instrument; and whether they do or not, and whether 
they corne within the denunciation of the statute, dépend upon the character 
of the instruments, the circumstances of the case, and the intent of the par- 
ties. 

In the Ott Case, supra, the acts by the inscrivent (which are 
alleged to constituée parts of the same transaction with the exé- 
cution of the gênerai assignment, and therefore, as unlawful préf- 
érences, to invalidate the assignment) are conceded to hâve been 
performed by Ott "when Ott began to think that the end of bis 
business career — at least, so far as his présent undertakings were 
concerned — was at hand." Thèse acts are stated as follows: 

On the day before the assignment he gave to one Mueller, to whom ne owed 
about $9,000, drafts on his customers, for goods sold, to the amount of $1,- 
239.46. On the same day he gave to McClelland & Oo., to apply on a debt of 
$900, a like draft to the amount of $660.80. And on the very morning of the 
assignment he sent a letter to George F. White, the agent of the railroad Com- 
pany, notifying him that he might hold four car loads of glass then in the 
possession and on the tracks of the railroad company, as security for the bal- 
ance of between eight and nine hundred dollars of freight due. 

The décision then proceeds: 

Now, thèse transactions were but shortly prior to the assignment. They 
were, in a gênerai sensé, contemporaneous with lt. They took place when Ott 
was conscious of the impending danger of the closing out of his business, 
and they operated as préférences to thèse creditors. 

But, as leading the court to the conclusion reached, there is 
stated, as évidence in the case — 

The positive testimony of Ott that, when he gave thèse drafts to Mueller 
and McClelland, he had not determined upon an assignment. He knew that 
he was in flnancial trouble, and considered himself under spécial obligations 
as to one, at least, of thèse debts. His purpose was simply payment, and that 
he had a right to- make. He supposed he should hâve to stop business, but 
in what manner the close should be brought about— whether by the action ot 
creditors, or bis own voluntary transf er— was undetermined. He was waiting 
and considering, and only decided upon an assignment on the morning of the 
27th. If such was the fact, then, within the raies laid down by the suprême 
court of Iowa, thèse préférences are not to be taken as part and parcel of the 
assignment, or as vitiating it. In référence to the letter from Ott to White, 
with respect to holding the four car loads of glass as security for freights, it 
is clear that this was only putting in writing an agreement made long before. 
For the testimony of White and Ott both show— and to their testimony there 
is no contradiction— that White, months before, had again and again urged 
prompt payment of freights, and that Ott had agreed to always leave on the 
track goods enough to secure any amount of freights that mïgnt De due. 
The prior agreement, though oral, was valid; and the letter was not a new 
contract giving them a préférence, but only a written expression of that which 
had heretofore beèn agreed iipon, and agreed upon when there was no thought 
of an assignment. 

Plow Co. v. Breese, 83 Iowa, 553, 49 N. W. 1026, is a later case 
which throws valuable light on the question under considération. 
There, as hère, the attempt was, by bill in equity, to hâve declared 
void an assignment, on the grounds of unlawful préférences. The 



ROTHSCHILD V. HASBEOUCK. 817 

défendant firm was insolvent, and, while the deed of assignaient 
was being prepared, Healy, a creditor of the firm, who had become 
aware of such deeds being in process of préparation, cansed an 
attachment levy to be made on some of the insolvent's property. 
At the time of the levy the assignaient had been drafted, and one 
of the firm had signed the paper. Before the other member had 
affixed his signature the partners learned of the levy of the at- 
tachment. Thereupon, after conférence with the attaching cred- 
itor, it was agreed that the firm should exécute to the creditor a 
chattel mortgage of the attached property, in considération of the 
creditor's releasing the levy of his attachment, and permitting the 
attached property to pass with the other property into the pos- 
session and control of the assignée. "The final signature to the 
assignaient and the signature to the chattel mortgage were made 
at the same time." The suprême court of Iowa, having cited sec- 
tion 2115, supra, say. 

Now, if, as part of the same transaction, and for the purpose of giving a 
préférence to Healy, the partnership executed the mortgage to Healy, the as- 
signaient and mortgage woula both be void, being within the provisions of the 
statute above cited. 

The court (accepting, for the purpose of the case, what was evi- 
dently the belief and understanding of the parties at the time, — 
that the assignaient must hâve the signature of both partners, to 
be valid) uphold the mortgage and assignment on the ground that 
there was no collusion between Healy, the attaching creditor, and 
the insolvent debtors: 

The acts of the members of the firm and of the assignée amounted to a con- 
cession that the attachment was a valid lien on the property. They gave the 
mortgage because they believed it would be to the advantage of themselves 
and ail the creditors to release the attachment. Finding as we do that the 
attachment was levied before the assignment was completed, and that it was 
compétent for the parties to substitute the mortgage lien for the lien by at- 
tachment, It is an end of the case. 

In the récent case of Clément v. Johuson, 85 Iowa, 566, 52 N. 
W. 502, the suprême court of Iowa again consider and announce 
the law of the state as settled by the décisions of that court. On 
the 28th day of November, défendants, then insolvent, executed 
and delivered to a creditor bank a chattel mortgage on their stock 
of merchandise at Centerville, Iowa. At the same time said in- 
solvents executed and âled for record, but without the knowledge 
of the mortgagees thereiu, four several mortgages on real estate. 
And on the same day said insolvents executed 12 other mortgages, 
none of which, however, were delivered or recorded. The mort- 
gages thus drawn included ail or nearly ail the property of said 
insolvents, and were designed to secure ail their creditors, the 
home creditors having the first préférences. The insolvents then 
negotiated a sale of their stock of merchandise, which sale, how- 
ever, failed to be completed. On the failure of this attempted 
sale, on the lst day of December, the insolvents executed a gên- 
erai assignment for the benefit of their creditors, and the assiguee 
took immédiate possession thereunder. The contest now arose as 
|to the validity of said assignment; plaintiff claiming it to be void, 
v.72F.no.7 — 52 
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among other reasons, because some créditer b were preferred to 
others* The jury — the contest arose in an action at law — specially 
found, among other flndings, that the intent to make a gênerai 
assignment was formed after the mortgages were given. The su- 
prême court, in sustaining the décision reached in the court below 
(upholding the assignment as valid), announced the law of the state, 
as decidedin numerous cases cited in the opinion, as follows (page 
569, 85 Iowa, and page 502, 52 N. W.): 

It is true that, if the giving of the mortgages and the mailing of the assign- 
ment had'been parts of a single transaction, it [assignment] would hâve been 
invalid under the raie announced by this court in numerous cases. » » » 
But it is equally well settled that an insolvent debtor may convey his entire 
estate to pay one or more creditors, even though by so doing ne def eat ail other 
creditors in the collection of their claims. * * * If the debtor, in giving 
security to a part of his creditors, does so without intending to make a gên- 
erai assignment for the benefit of ail of them, the transaction is valid, even 
though within a brief time thereafter, and on the same day, ne fonns and ex- 
écutes the purpose of mailing sUch an assignment. 

In the case at bar the assignment, according to its terms, is 
gênerai, and "for the benefit of ail creditors, in proportion to the 
amount of their respective claims." On its face, therefore, it is 
not in violation of the statute. Upon plaintiffs is the burden ot 
proving that what preceded and accompanied the making of the 
assignment constituted one transaction; that is, that the giving 
of the mortgages and the making of the assignment were "parts 
of a single transaction." While the évidence contains some con- 
tradictory features, upon the whole case the évidence does not 
convince me that, at the time the chattel mortgages in question 
were executed and delivered, Hasbrouck contemplated or intended 
to make an assignment for the benefit of his creditors. He was 
then intending only to secure certain creditors, who were actively 
and persistently pressing him for security of their claims. The 
prépondérance of the évidence leads me to the conclusion that the 
assignment was not contemplated by Hasbrouck at the time he 
executed said mortgages, but that the making of this assignment 
was a subséquent and différent transaction. I find, therefore, the 
equities herein with the défendants. Let a decree be enterd dis- 
missing the bill at costs of plaintiffs ; to ail of which plaintiffs ex- 
cept, and are given 60 days from entry of judgment within which 
to hâve signed and flled a bill of exceptions. 



CAPITAL CITY GAS CO. v. CITY OF DBS MOINES. 
(Circuit Court, S. D. Iowa, C. D.) 

1. Municipal Ojidinances— Rbvibw. 

The feasonableness of ratés flxed by a municipal ordlnance as maximum 
rates for gas companies is a matter for judlcial détermination. 

2. Same— Effect— Law of State. 

A municipal ordlnance, passed in accordance with statutory require- 
ments, under asserted powers delegated to the municipality and in the di- 
rection where such powers might lawfully be delegated, is a "law" of the 
state within the inhibitions of the fédéral constitution. 
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8. Same— Construction— Constitutionality. 

Where a municipal ordinance 1s attacked as unconstitutional because of 
alleged unreasonableness of rates flxed therein, the controversy is a con- 
stitutional question, and not an ordinary issue of fact, even though the rea- 
sonableness of such rates, in the opération and effect of the ordinance, can- 
not be decided from an inspection of the ordinance itself, but requires for 
its décision the détermination and application of extrinsic facts. 

4 Fédéral Courts— Jurisdiction— Feberau Question. 

Abillinequity was filed by a gas company against a municipal corporation 
of the same state, under whose laws the gas company was organized, alleg- 
ing that certain priées for gas had been flxed by the municipal corporation, 
under a state statute authorizing such municipal corporation to regulate the 
priée of gas to be chargea by companies operating within its borders; that 
such priées were not reasonable, and would not afford the gas company a 
revenue sufficient to pay expenses, flxed charges, and a reasonable profit; and 
that the ordinance flxing such priées vlolated the constitution of the United 
States by impairing the obligation of the contracts of the gas company with 
the state in its charter, and with the city in an agreement for the use of 
the streets, by taking the property of the plaintiff without just compensa- 
tion, depriving it of its property without due process of law, and depriving 
it of the equal protection of the laws. Eeld, that such bill presented a con- 
troversy arising under the constitution of the United States, of which the 
fédéral courts had jurisdictlon, irrespective of the citizenship of the par- 
ties. 

Plaintiff is a corporation for pecuniary profit, organized and ex- 
isting under the statutes of the state of Iowa. The défendant is 
a municipal corporation organized and existing under said Iowa stat- 
utes. Plaintiff seeks to hâve declared invalid an ordinance passed 
by the city council of défendant, wherein is flxed, with penalties 
named for its violation, the maximum price of gas within said city 
at $1.40 per 1,000 for illuminating purposes and $1.10 for fuel pur- 
poses, with a discount of 10 cents per 1,000 on ail bills paid by the 
15 th of the month following; and asks for preliminary writ of in- 
junction restraining the défendant city from enforcing such ordi- 
nance pending this suit, and for permanent writ on final hearing. 
The présent hearing is on the application for preliminary writ. The 
sole question involved in the présent demurrer is the jurisdiction of 
this court. 

Cummins & Wright, for plaintiff. 

J. K. Macomber, City Sol., and Wm. Conner, for défendant. 

WOOLSON, District Judge (orally). The courts of the United 
States hâve limited jurisdiction; that is, their jurisdiction extends 
only where the statute confers it. But when that jurisdiction once 
attaches, then thèse courts become courts of gênerai jurisdiction 
thereunder. The great mass or portion of jurisdiction over contro- 
versies résides in the state courts; and properly so, since ail powers 
not delegated by the constitution to the United States réside in the 
people of the states. Therefore, if jurisdiction is not clearly appar- 
ent in the fédéral courts, or if there arises reasonable doubt as to 
whether such courts hâve jurisdiction in any controversy, those 
courts should not assume jurisdiction. It is very important, at the 
threshold of this action, that this question of jurisdiction be settled, 
for in the further progress of the action, in whatever appellate 
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tribunal the action may be pending, if such tribunal should discover 
a lack of jurisdiction in the fédéral court, this action would be dis- 
missed, and thus years of labor, and large expenses, might prove in 
vain. 

By the statutes (commonly termed the "Eemoval Acts") of 1887 
and 1888, the state courts are given concurrent jurisdiction with 
the fédéral courts of certain matters therein included. Had plain- 
tiff begun this action in the state court, instead of this court, that 
court would hâve had undoubted jurisdiction, and could hâve pro- 
ceeded to judgment. The same allégations of fact which are made 
in bill herein as to violation of provisions of the constitution of the 
United States could hâve been there made; and if, in the progress 
of the litigation, the suprême court of the state had decided ad- 
versely to plaintiff's claim, — that is, held the action of the city coun- 
cil valid, and not violative of the fédéral constitution, — plaintiff 
could hâve carried its contention as to this question to the suprême 
court of the United States for its authoritative, binding décision; 
and thus, through that channel of litigation, might the final décision 
hâve been reached in this controversy, and by the same tribunal 
wherein such final décision may be reached, if carried on in this 
court. This considération makes the action of this court, if ad- 
verse to plaintiff on the stibject of jurisdiction, not a deprivation 
of its right to hâve the controversy heard, but merely compels plain- 
tiff to pursue its remedy through another court. Since, therefore, 
this action will be hereafter dismissed, if in this court, or in any 
court to which the action may be carried, it is determined that this 
court is without jurisdiction herein, and since other courts are open 
to plaintiff where the jurisdiction is unquestioned, this court ought 
not to proceed further, hut at the very threshold should stop and 
refuse to act on the merits of the controversy, unless this court is 
clearly satisfied that it has jurisdiction. Ail reasonable doubts on 
this subject must be solved against such jurisdiction. But if this 
court has jurisdiction, which plaintiff has chosen to invoke, as in 
such case it might properly do, — for of the two jurisdi étions, if 
both are open to it, it may make its lawful sélection, — then this 
court may not refuse to do its duty. The court must perform that 
which plaintiff had a right to demand, retain the action, proceed to 
the considération of the merits of the controversy and the adminis- 
tration of justice between the parties, as under its view of the law 
and the évidence which may be submitted it may find the rights of 
the parties. That its docket is crowded with cases pressing for 
trial, and the time and strength of the court burdened with actions 
already submitted for décision, will not justify striking this cause 
from the calendar. For the purpose of présent décision, which is 
merely as to the jurisdiction of this court, certain f acts are con- 
ceded. I do not mean that the défendant çity has in any manner 
waived its défense on the merits of the action ; but I may not now 
in any wise consïder the merits involved in the action, until first is 
determined my right to attempt such considération. If such right 
does not exist, then I may not hear testimony, nor consider the 
merits of the controversy. If, however, there is jurisdiction to hear 
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the case, then ail défenses, whether of law or fact, which it may be 
advised to make, are open to the city. 

For the présent considération the following facts are conceded : 
Plaintiff, a corporation for pecuniary profit, organized under the 
laws of the state of Iowa, and the défendant city, a municipal cor- 
poration organized under the laws of said state, are both citizens 
of the state of Iowa. Under permission of the défendant city, plain- 
tiff erected its works, and laid its gas mains in the streets of said 
city, and has been, and now is, distributing and selling its gas prod- 
uct to its consumers, résidents of said city. In May, 1895, said 
city, by its city council, acting under the forms of law, and assum- 
ing as its authority therefor a statute of the state of Iowa (con- 
tained in the Session Laws of 1888) wherein authority is conferred 
upon it to "regulate the price of gas," passed an ordinance which 
fixes the maximum priées which plaintiff might thereafter charge 
for the gas by it so distributed and sold. Previous to the passage 
of this ordinance, a contract had been in force between plaintiff and 
défendant, fixing the maximum rates plaintiff might charge for its 
gas. But the period by this contract provided for such rates had 
expired when the ordinance now in question was passed. Plaintiff 
now claims that the rates fixed by said 1895 ordinance are not rea- 
sonable, in that the same will not afford to plaintiff a sufficient 
amount to enable plaintiff to pay the operating expenses of its plant 
and its fixed charges, and afford a reasonable compensation to plain- 
tiff for the services by it performed in manufacturing and furnishing 
such gas; and that, because such rates are not reasonable, under the 
circumstances, such ordinance is invalid, as being in violation of 
the constitution of the United States, and should be so declared, and 
said city be enjoined and restrained from enforcing it. Défendant 
concèdes that, if the parties to this action were of diverse state citi- 
zenship, this court would hâve jurisdiction, but claims such juris- 
diction does not exist because both parties are citizens of the state 
of Iowa. It is, however, conceded that, if the bill présents or ten- 
ders a controversy arising under the constitution of the United 
States, jurisdiction attaches to this court. The question to be now 
determined is, therefore, does the bill, with its exhibits, présent 
or tender a controversy which arises under such constitution? 

The particulars enumerated by plaintiff wherein, as it déclares, 
the enforcement of the ordinance in question will violate constitu- 
tional provisions, are: (1) As impairing the obligation of the con- 
tract existing between plaintiff and the défendant city and between 
plaintiff and the state of Iowa, growing out of plaintiff's incorpora- 
tion under the statute, and of the city ordinance giving the right to 
plaintiff to lay its mains and supply gas to the résidents of said 
city ; (2) as taking property of plaintiff for public use, without mak- 
ing just compensation therefor; (3) as depriving plaintiff of its prop- 
erty without due process of law; and (4) as denying to plaintiff the 
equal protection of the law. If such ordinance violâtes any of thèse 
constitutional provisions as properly applied to plaintiff and its 
rights thereunder, such ordinance is invalid, and must be so de- 
clared by any court having jurisdiction to hear and détermine the 
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matter. Under the later décisions of the suprême court of the 
United States, the reasonableness of rates established by statute or 
by due municipal ordinance, and whether for common carriers or 
gas companies, is a matter for judicial détermination. Chicago, M. 
& St. P. Ey. Co. v. Minnesota, 134 U. S. 419, 10 Sup. Ct 462, 702; 
Eeagan v. Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047; Ames v. Bail- 
way Co., 64 Fed. 165. The 3ast case was decided by Justice Brewer; 
and, unless set aside by the suprême court, furnishes the law for 
this circuit. The rates flxed in the statute or ordinance are prima 
facie reasonable. On the party alleging that the rates are not rea- 
sonable is cast the burden of proving that fact. But a court of 
compétent jurisdiction is authorized to hear and détermine as to 
whether the rates are reasonable. The court, however, has no 
power to flx rates. It may not déclare what rates would be rea- 
sonable, and by its decree establish those rates as the rates to be 
charged. Its power is exhausted on this point when it has duly 
passed on the reasonableness of the rates as flxed in the ordinance. 
If, under the évidence presented, the court should flnd the rates to 
be reasonable, the bill of the plaintiff is dismissed, and the ordi- 
nance stands as valid. If the flnding is that such rates are not 
reasonable, the ordinance on that point is decreed to be invalid. 
But the right and power of the city council to flx other and rea- 
sonable rates would remain unimpaired, and the council would be 
free to exercise that power in the passage of a new ordinance. It 
is claimed the constitutional prohibitions invoked by plaintiff are 
as to state action, and that the bill présents no action by the state. 
The fourteenth amendment to the United States constitution pro- 
vides, "No state shall make or enforce any law, * * * nor deny 
to any person," etc. The reasoning on this point is substantially 
this: The state acts through its législative body. Such body has 
established no rates for gas. That body did, however, by its stat- 
ute of 1888, delegate to certain city councils of the state (that of 
Des Moines being included) the express power to regulate the price 
of gas within their city limits. But the power to regulate is a 
power to establish reasonable rates. If the council flx rates which 
are not reasonable, it is not acting within the power so delegated 
to it, but has acted beyond and without such delegated power; and, 
ex necessitate, such action is invalid, because not within the dele- 
gated power. Therefore, the argument proceeds, ail that is required 
is to ascertain the reasonableness of the rates; and as that is de- 
termined, so is determined whether the council has acted within or 
beyond the power delegated to it. Thus no fédéral question under 
the United States constitution is involved, but the question is sim- 
ply and only, is the action of the city council within the power thus 
delegated to it? If the rate is reasonable, yes; if unreasonable, no. 
This argument has at least plausible force. It deserves close ex- 
amination. 

Another branch of the same gênerai line of reasoning may be hère 
stated. Assuming that whatever action the city council may take 
as to fixing rates is under the delegated authority conferred by the 
statute of 1888, above referred to, such regulating or fixing price 
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for gas under the statute, is only a power to fix reasonable rates. 
And if a rate is flxed which is not reasonable, then, as this act of 
the council is not that contemplated or authorized by the statute, 
it cannot be said that the rate is fixed by the state. The act is not 
authorized by the state, and so the state has not deprived plaintiff 
of property, etc. Therefore such fixing of rates is not within the 
constitutional prohibition relating to action by the state. 

The test which shall détermine the correctness of this reasoning 
is not of difficult application. Had the lawmaking power of the 
state by statute fixed the rates, and such rates were not reasonable, 
— and by the term "not reasonable" rate as I am herein using it is 
meant a rate so low as not to afford a proper and reasonable re- 
turn, under the circumstances, for service performed, including gas 
furnished, — if the statute rates were not reasonable, manifestly the 
law might be decreed invalid, under the doctrine so clearly an- 
nounced by Justice Brewer in Ames v. Eailway Co., 64 Fed. 165. 
The gênerai assembly — as the lawmaking power of the state— might 
hâve enacted a statute which by its terms would fix the rates in 
Des Moines to be chargea for gas, and the reasonableness of those 
rates would be open to judicial investigation. But every statute, 
by the terms of the state constitution, must be a gênerai law, and be 
of uniform opération throughout the state. Const. Iowa, art. 3 (Leg. 
Dep.) § 30. Necessarily, and because of the great variety and large 
number of differing circumstances which enter into the local sit- 
uations of the cities in the state, a gênerai statute, fixing the price 
of gas, could scarcely be so drawn as satisfactorily to adapt itself 
to each city; and therefore, for convenience of exercise of power 
to fix rates, as well, perhaps, as to permit the rates to be fixed with 
greater flexibility, and with more spécial référence to what local 
situations might require, the gênerai assembly delegated this power 
to fix thèse rates to the several municipal corporations, to be ex- 
ercised through their respective city councils. That this délégation 
was a valid exercise of législative power is conceded by counsel 
herein. Indeed, if not such valid exercise, it might well be claimed 
that the défendant city would hâve no power to pass an ordinance 
fixing rates for gas. If, then, a statute enacted by the lawmaking 
department of the state is open to judicial examination as to rea- 
sonableness of rates therein fixed, how can it be that an ordinance 
so passed by a municipal corporation is not at least equally open 
to like examination? Is it possible that an immunity, a freedom of 
action, in this respect surrounds the municipal créature which is 
denied to the législative creator? Had the gênerai assembly so 
desired, it might hâve established a board of gas commissioners, and 
charged it with the duty of supervising gas companies, and of fixing 
rates to be charged by such companies for gas furnished, after the 
gênerai method adopted in establishing the board of railway com- 
missioners in this state. And since the gênerai assembly could not 
itself, by valid statutes, hâve fixed other gas rates than such as are 
reasonable, it could not hâve conferred on its gas commissioners 
power to fix other than reasonable rates. Supposing, however, those 
gas commissioners should fix rates which are not reasonable, can 
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there be doubt, since the suprême court delivered its décision in 
Reagan v. Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047, as to the power 
of a court having compétent jurisdiction to judicially examine into 
and déclare that fact and decree such action and rates invalid? 
But hère, equally as in the case of a municipal corporation, would the 
argument apply that the only matter to be determined was the rea- 
sonableness of the rates so ûxed. If unreasonable, then the commis- 
sioners had gone beyond the power delegated to them, and ail that 
would be required would be to so flnd, and thereupon, and because 
of that fact, déclare the rates invalid, etc. Yet such was not the 
method pursued in the Reagan Case. There the suprême court pur- 
sued their inquiry substantially on the Unes adopted by the bill in 
the pending action. In the Reagan opinion the suprême court man- 
ifestly reason upon the theory that the rates fixed by the commis- 
sioners were, according to the provisions of the constitution of the 
United States, a "law" of the state, though the commissioners ex- 
ceeded the power delegated to them when they flxed the rates which 
the court in that case declared to be not reasonable, and therefore 
invalid. Thus, also, in the various décisions to which counsel upon 
either side hâve directed the attention of the court in the argument 
just completed, the action of commissioners in fixing rates has been 
regarded as such action on their part as that the rates, so flxed by 
them had had the force of a "law" of the state, within the meaning 
of that term as used in the constitutional provisions. The opinion 
of the suprême court rendered in Hamilton Gaslight & Coke Co. 
v. Hamilton City, 146 U. S. 258, 13 Sup. Ct. 90, justifies the assertion 
that the ordinances of a city, when passed in accordance with the 
forms of law and under assumed and asserted powers delegated to 
it, and in a direction wherein such powers might be delegated, is 
the "law" of the state, within the meaning of that term, as used 
in the constitutional provisions. While an ordinance, to which the 
state has not, by délégation of power to the city, given or attempted 
to give the force of law, will not fall within the constitutional pro- 
hibitions, yet a municipal ordinance, passed under supposed and as- 
serted authority delegated by the state, will be regarded as a "law," 
and is the act of the state within such constitutional inhibitions. 
As stated by Judge Cooley (Const. Lim. 198) : 

"The restrictions imposed by the constitution of the TJnited States, which 
directly limit the législative power of a state, rest equally upon ail the Instru- 
ments of government created by the state. * * * If a state cannot pass an 
ex post facto law, or law impairing the obligation of contracts, neither can 
any agency do so which acts under the state by delegated authority." 

So the suprême court, speaking of a législative grant of franchise 
(Wright v. Nagle, 101 U. S. 791), — and the principle applies equally 
in matters of fixing rates,— say: 

"The législature may exercise this authority by direct législation, or tbrough 
agencies duly established, having. power for that purpose. The grant, when 
made, binds the public, and is, drreetly or indirectly, the act of the state. The 
easement is a législative grant, whether made directly by the législature itself 
or by any one of its properly constituted instrumentalities." 

I hâve not deemed it necessary, in passing upon the question now 
before us, to follow counsel into the interesting field of inquiry as 
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to whether the power to fix gas rates within a city is one of the 
"police powers." Some différence of opinion between counsel has 
appeared in argument asto the proper boundariesof "police powers" 
as thus applied. For a clear, positive, discriminating discussion of 
this terni, and the extent of its proper application, we may turn to 
the opinion, written by that eminent jurist, the late Justice Miller, 
as found in the Slaughterhouse Cases, 16 Wall. 62. This court need 
not hère attempt to décide upon the conflicting views of counsel. 
This much must be conceded: That if the action, as to which the 
jurisdiction of this court is to be now decided, présents a contro- 
versy in which it becomes material to détermine whether the con- 
stitutional provisions brought in question do or do not affect the 
matters herein claimed on the one eide and denied on the other to 
be police powers, then jurisdiction attaches; for it cannot be denied 
that the question just suggested involves a construction of thèse 
constitutional provisions. The détermination whether the exercise 
of such powers, in the manner alleged in the bill herein, is or is 
not under constitutional prohibition, necessarily involves a con- 
struction of the constitution. And if it be granted — as for the 
présent it must be — that the averments in the bill are true, then one 
construction of the constitution as to the inclusion or exclusion of 
the exercise of such powers maintains, while the opposite construc- 
tion defeats, recovery herein. Thus, on this point, is met the test 
of jurisdiction now to be determined. 

Counsel for. the city hâve pressed with élaboration and great force 
the proposition that when the suprême court of the United States 
hâve once decided a question, that question is no longer a "contro- 
versy," but must be considered settled; and that this court must 
and will assume that ail courts, state as well as national, will there- 
after acknowledge the binding force, under the constitution of the 
United States, of such décision as "the suprême law of the land," 
and follow it. And therefore, as to such point, thereafter no such 
controversy remains as will of itself confer jurisdiction on this court 
where jurisdiction does not otherwise attach. The décision in 
Shreveport v. Cole, 129 U. S. 36, 9 Sup. Ct. 210, is cited as conclu- 
sively sustaining this proposition; and that, the suprême court hav- 
ing settled the point that rates such as those fixed in the ordinance 
in question must be reasonable rates, no controversy exists herein 
as to any constitutional question. Hence this court has no juris- 
diction herein in this suit between citizens of the same state. The 
difflculty hère experienced is not with the proposition, but with its 
proper application to the case now before the court. The expérience 
is not uncommon that opposing counsel agrée on a proposition of 
law, but radically disagree as to its proper application to the facts 
of a case. If counsel for the city lirait the application of this prop- 
osition to a case wherein the ordinance or statute once construed 
by the suprême court is again involved in its application to 
the same state of facts, the proposition may be accepted as 
undoubtedly correct. For illustration, we may suppose the su- 
prême court, at the suit of plaintiff herein, to hâve passed on and 
settled the questions presented by the bill herein, with regard to 
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the validity^-i. e. constitutionality — of this ordinance of the city of 
Des Moines. If thereafter are presented, by another gas company 
(a citizen of the same state with the défendant city), the same gên- 
erai questions of fact and law, under this ordinance, it may be well 
assumed, if not positively deelared, that this court would refuse to 
entertain jurisdiction; and for the reason that the décision of the 
suprême court would hâve placed beyond controversy the constitu- 
tional questions tendered in the new action. But if the city coun- 
cil pass a new ordinance, though it be claimed to differ but slightly 
from the old, we may now hâve, and probably would hâve, a new 
controversy, in which the provisions of the constitution, as settled 
and applied to the ordinance in question in the former suit, must 
now be applied to the differing ordinance provisions in the new. 
Hence, at least on the face of the matter, jurisdiction might attach 
to this court; for then, as in the former suit, the test is met that 
one construction of the constitution, in its application to the new 
facts, would sustain, while the opposite construction would defeat, 
a recovery. If this reasoning be not correct, how can we account for 
the historical fact that the suprême court has again and again passed 
— and without suggestion on part of court or counsel as to jurisdic- 
tion being wanting from the cause above stated — on the question as 
to validity of action by a state or its properly constituted subordi- 
nate instrumentalities, in granting new charters or new franchises, 
where, as was claimed, exclusive grants, then yet operative, had 
theretofore been granted? But the reports of the suprême and cir- 
cuit courts of the United States teem with such cases. So, again, 
as to fixing of rates for common carriers by the state, either directly 
by its lawmaMng body, or indirectly by commission. Again and 
again, with regard to differing rate charges thus established, the 
courts of the United States hâve assumed jurisdiction, and deter- 
mined the merits as presented in the actions pending before them. 
I do not overlook the suggestion of counsel that in ail thèse rate- 
charge cases jurisdiction might hâve been sustained because of di- 
verse state citizenship. But it must be noted that in ail those cases 
a controversy is recognized as existing; and, if a controversy in- 
volving the construction of the constitution of the United States 
(and that was the theory of the cases), then jurisdiction would hâve 
attached equally had the state citizenship not been diverse. 

The opinion delivered by Circuit Judge Thayer in Hastings v. 
Ames, 15 C. C. A. 628, 68 Fed. 726, 728, may assist in the déter- 
mination of the question hère involved. In some respects this opin- 
ion has peculiar application to the views so forcibly presented by 
counsel for the défendant city. From the decrees in Ames v. Kail- 
way Co., supra (and associated cases), appeal was taken to the cir- 
cuit court of appeals for this circuit. The point decided in the 
opinion rendered in the Hastings' Case was as to the jurisdiction of 
the circuit court of appeals. And it will be noticed that this opin- 
ion deals squarely with the question, — hère also presented by coun- 
sel for défendant, — that whether the rates complained of and pre- 
scribed by the statute are unreasonable and unjust "is not a con- 
stitutional question, but an ordinary issue of fact." After synop- 
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sising the issues, showing that the decrees appealed from were solely 
on the ground that the statutory rates were unreasonable and un- 
just within the meaning of the constitutional prohibition, Judge 
Thayer, in pronouncing the unanimous judgment of the circuit court 
of appeals, says: 

"It is manifest, therefore, that the sults at bar are cases in which It was 
claimed that a law of a state contravenes the constitution of the United States. 
The relief prayed for by the plaintiffs was predicated on the express ground 
that the statute which the appellants were about to enforce was in violation 
of the fédéral constitution, and the relief sought was granted by the circuit 
court on that ground, and for no other reason. * * • In opposition to this 
view it has been suggested that the question which arises on thèse appeals 
is simply whether the rates prescribed by the Nebraska statute are unreasona- 
ble and unjust, and that this is not a constitutional question, but an ordinary 
issue of fact. It is true, no doubt, that the issue is one of fact. But a finding 
is required upon that issue solely for the purpose of deciding the ultimate 
question which arises in the several suits— whether the state statute prescrib- 
ing the rates is constitutional or otherwise. When the validity of a statute 
is challenged on the ground that it violâtes the organic law, it is ordinarily the 
case that the question can be determined by a simple inspection of the statute; 
but it may happen, as in the présent case, that it can only be determined in the 
light of extrinsic facts which serve to demonstrate the necessary effect and 
opération of the statute. Now, it matters not, as we think, how a décision in 
such cases is to be reached; whether it be by a simple comparison of the stat- 
ute with those limitations upon législative power which are imposed by the 
constitution, or by an investigation and décision of a preliminary issue of fact. 
If, in a given suit, the ultimate question involved is whether a state statute 
is void, elther. because it impairs rights that are guarantied by the fédéral 
constitution or because the législature of a state has assumed to exercise pow- 
ers that hâve been surrendered to the gênerai govemment, then the case is 
one which does not fall within the appellate jurisdiction of this court," — citing 
several cases. 

I am not unmindful of the force of the argument that great in- 
convenience may resuit to the courts, in the loading of their dockets 
with cases, under the view I am now presenting. Yet, if such be 
the resuit, is not that a minor matter, when compared with the 
right of a citizen of the United States to hâve his controversy heard 
and determined in accordance with law? Is such inconvenience to 
the court to be accepted as sufficient reason why such court shall 
décline to entertain and décide the controversy, if such duty is im- 
posed by the constitution and the statutes enacted thereunder? 
After ail, is such inconvenience a serious one? Is it not imaginary, 
rather than real? For the amount involved must exceed $2,000 
bef ore the courts of the United States are open to such controversy. 
When congress has.opened the door of the court to a litigant, may 
the court bar his entrance because of mère inconvenience or heavy 
burden to the court? 

It may not be improper hère to notice the statement of Justice 
Miller, found in Chicago, M. & St. P. Ey. Co. v. Minnesota, 134 U. 
S. 419, 10 Sup. Ct. 462, 702, as to the proper method which is to be 
pursued in matters such as are presented in the bill herein. The 
question under considération related to rates which had been fixed 
by the railway commissioners of the state of Minnesota as maximum 
rates for the railways within that state. Having remarked that, 
"until the judiciary has been appealed to to déclare the régulation 
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made, whether by the législature or the commission, voidable for 
unreasonableness, the tariff of rates so fixed is the law of the land, 
and must be submitted to both by the carrier and the parties with 
whom he deals," Justice Miller outlines the method by which that 
"appeal to the judiciary" is to be made, as folio ws: 

"The proper, lf not the only, mode of judicial relief against the tariff of rates 
established by the législature or by its commission is by a bill in chancery, 
asserting its unreasonable character and its eonflict with the constitution of 
the United States, and asking a decree of the court forbidding the corpora- 
tion from exacting such fare as excessive, or establishing its rights to collect 
the fare as being within the limits of just compensation for the service ren- 
dered." 

The bill in suit appears to hâve been framed on the line marked 
out in the extract just given. 

In the course of the discussion counsel has submitted, in manu- 
script, unpublished opinions of Judges Jackson and Phillips, as to 
questions pf jurisdiction in suits pending before them. Such suits 
appear to hâve been, in each case, brought by a gas company, a 
citizen of the same state with the défendant therein, against a city, 
to enjoin the city from enforcing ordinances flxing gas rates, on the 
same grounds which plaintiff herein allèges in the pending action. 
The décision of Circuit Judge (afterwards Justice) Jackson appears 
to hâve been orally given in 1881; that of Judge Phillips in 1895. 
In neither of thèse opinions is the question as presented in the pend- 
ing action discussed at length. But both opinions, as applied to 
the suit at bar, would seem to sustain the jurisdiction of this court. 
In the brief time permitted since the close of the argument upon 
yesterday I hâve again examined the many cases cited by counsel, 
but flnd nothing therein which would justify a différent conclusion 
from that herein reached. Thèse cases are many, and hâve ex- 
tended over a wide range of discussion. I hâve not the time at my 
command for a review of thèse authorities this morning. Nor do I 
believe any such spécial benefit would resuit from attempting a re- 
view of them as to justify the delay in the présent hearing, which 
would necessarily resuit. The conclusion reached is that the bill 
in this suit présents a controversy arising under the constitution of 
the United States, so involving a construction of the constitution 
as, in my judgment, to clearly give the court jurisdiction herein. 
The demurrer of défendant as to jurisdiction must be overruled, 
to which défendant excepts. 

If consistent with my views of duty, I would gladly hâve accepted 
relief from the labor which necessarily must attend the considér- 
ation of this suit. My hands are already filled and my time bur- 
dened with other important pressing matters. But I may not con- 
sult personal convenience, and am now ready to enter on the con- 
sidération of the merits of the pending hearing. 
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CAPITAL, CITY GASLIGHT CO. v. CITY OF DBS MOINES, 

(Circuit Court, S. D. lowa, C. D. January 8, 1896.) 

1 Corporations— Charter— Implied Powkrs. 

When a company is incorporated, either by a spécial act, or under the 
gênerai laws of a state, with tlie power to manufacture and sell gas, 
the power to charge and collect reasonable rates for the gas manufactured 
is implied, and forms a part of its contract with the state. 

B. CONSTITUTIONAI, LAW — IMPAIRING OBLIGATION OF CONTRACTE — ACT OF MU- 
NICIPAL CORPORATION. 

An ordinance of a municipal corporation regulating the exercise of the 
franchise of a private corporation within its limits, adopted in pursuance 
of authority delegated by the législature of the state, is the act of the 
state, and, if in excess of its power to regulate or modify such franchise, 
is void, as impairing the obligation of a contract. New Orléans Water- 
works Co. v. Louisiana Sugar-Kefining Co., 8 Sup. Ct. 741, 125 D. S. 18, 
followed. 

S. Ecjoity Practice— Preliminary Injonction — Reasonable Rates. 

The C. Gas Co. brought suit against the city of D. to restrain the en- 
forcement of an ordinance nxing the priées of gas. The right of the 
plaintiff to the relief sought was found by the court to dépend upon the 
reasonableness of the rates tixed. Upon an application for a preliminary 
injunction, the proof left sonie doubt upon the question of the amount 
which the plaintiff was entitled to regard as its investment, as well as 
upon the actual cost of producing the gas. lt appeared, however, that 
the rates flxed by the ordinance would permit some profit over cost of 
production, and that the plaintiff would not be irreparably damaged by 
the enforcement of the ordinance. Held, that taking into considération 
thèse facts, and also that the ordinance was prima facie valid; that its 
actual effect in increasing consumption and net profits, or the reverse, 
could not be known, except by expérience; and that a final hearing, upon 
full proof, could be had without great delay,— the preliminary injunction 
should be refused. 

Cummins & Wright, for plaintiff. 

J. K. Macomber and William Oonnor, for défendant. 

WOOLSON, District Judge. The plaintiff above named, a citizen 
of the state of lowa, is a corporation organized September 10, 1875, 
under the gênerai statutes of that state, with a corporate term of 50 
years, providing for the incorporation of "corporations for pecuniary 
benefit." The défendant, a citizen of the said state oï lowa, is a 
municipal corporation incorporated under the gênerai statutes of 
that state providing for the incorporation of cities. Under the classi- 
fication established by said statutes, the défendant is a city of the 
flrst class. On March 20, 1876, the défendant city, by its municipal 
council, duly passed an ordinance whose détails need not be set out 
in full. The second section of such ordinance declared the above- 
named plaintiff to be "hereby vested with the right of building and 
operating gasworks in the city of Des Moines, and of using the 
streets and alleys of said city as now or hereafter to be laid out, for 
the purpose of laying gas mains and service pipes to provide said 
city and its inhabitants with illuminating gas," etc. In section 4 
of said ordinance it is provided that, "in considération of the privi- 
lèges herein granted to said company, said company agrées to bind 
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itself to and with the said city to furnish said city with ail the gas 
the city may use in its public lamps, buildings, and offices," etc., for 
the term of 10 years. The price is fixed to be charged to the city for 
said gas for the said term of 10 years. Section 6 provides that the 
"privilège and license hereby granted is upon the condition that said 
company shall," on or before December 1, 1876, hâve their works "in 
condition to supply gas," etc. This ordinance also fixes the price of 
gas to the individual consumera. It further provides for the lessen- 
ing of price of gas, if, by subséquent discoveries in the process, etc., 
of manufacturing gas, the cost of such manufacture shall be ma- 
terially reduced, etc. The gas company duly accepted the pro- 
visions of said ordinance, and proceeded to perfect its gas plant, 
extend its mains, etc. On January 9, 1885, said city, by its said 
council, duly passed an ordinance repealing' the ordinance above 
described, and substituting another in its stead. The latter ordi- 
nance, in its gênerai terms, except as to price to be charged for gas, 
is similar to that which is repealed. Some of its détails slightly 
differ, but, so far as pertains to the matter now on hearing, the ordi- 
nances, except as to price of gas, are substantially the same. Price 
of gas to the city and to the consumer is fixed for 10 years thereafter. 
Section 7 provides that the privilège and license thereby granted 
are upon the condition that the company shall at ail times, unless 
temporarily prevented by unavoidable accident, hâve its works in con- 
dition to supply ail the gas which may be required by the city, or 
citizens thereof, etc. The gas company duly accepted the provisions 
of this ordinance, according to the manner prescribed therein. On 
February 22, 1892, said city, by the said council, passed another ordi- 
nance, by whose terms it was provided that "every person, firm, or 
corporation f urnishing to the inhabitants of Des Moines illuminating 
gas * * * shall be entitled to charge and receive theref or" priées 
therein named, which priées were much lower than those named in 
the ordinance of January, 1885. Litigation followed the attempted 
enforcement of the ordinance of February, 1892; resulting in a de- 
cree of the district court in and for Polk county, Iowa, which de- 
clared said 1892 ordinance invalid, and enjoined the said city from 
enforcing the same. On May 16, 1895, the said city, by its council, 
passed another ordinance (being the ordinance in controversy herein), 
which was approved by the mayor, and has been duly published. 
The scope of such ordinance is well stated in its title: 

"To fix the price of illuminating gas, and to prescribe the conditions under 
which persons and corporations dealing in illuminating gas can occupy and use 
the streets and alleys of the city of Des Moines." 

Section 1 provides — 

"That every person, firm, or corporation furnishing to the Inhabitants of the 
cityof Des Moines illuminating gas shall be entitled to charge and receive there- 
for the following priées, and no more, viz.: For illuminating purposes, $1.40; 
for fuel purposes, $1.10,— per thousand cubic feet, with a discount of ten cents 
per thousand cubic feet, if pald on or before the 15th day of the month follow- 
ing that in which the gas Is furnished. The above priées are for Illuminating 
gas being an illuminating power of not less than twenty-four candie power; 
gas having less candie power shall be furnished at a proportionate less rate 
per candie power." 
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Other sections fix the price of gas furnished to the city; provide 
for flling reports of ail gas furnished, the f urnishing and placing of 
meters, of service pipes, etc. Section 4 provides: 

"Any person, flrm, or corporation whlch shall accept the rights and privilèges 
provided for in this ordinance, and which now lias its service pipes in the 
streets and alleys of the city of Des Moines, may, when necessary, continue to 
lay its gas pipes and service pipes in the streets and alleys of the city: pro- 
vlded, that they are so laid that they do not obstruct the water and other pipes 
and sewers laid on the streets and alleys, and other necessary pipes which may 
be laid: provided, that nothing contained in this ordinance shall be construed 
to grant any rights or franchises other than the right to continue to furnish 
the city and its inhabitants with illuminating gas so long as the city may con- 
sent thereto: and provided, nothing herein shall abridge the right of the city 
of Des Moines to make such further additional régulations as it may deem to 
be necessary to fully protect its citizens." 

Section 5 provides: 

"In the event that any person, flrm, or corporation shall refuse to furnish 
gas at the rate herein prescribed, the city reserves the right to déclare a for- 
f eiture of ail rights granted and exercised by such person, flrm, or corporation, 
and to compel said person, flrm, or corporation to vacate the streets and alleys 
of said city within a reasonable time after the passage of a resolution direct- 
ing the same." 

The bill herein filed by plaintiff is to restrain the défendant city 
from enforcing said ordinance of May, 1895, and the présent hearing 
thereon is on plaintiff s application for a temporary injunction. A 
demurrer to the jurisdiction of this court was présentée! by the city, 
and, after extended hearing, was overruled. Thereupon a large 
mass of testimony was introduced in support of and in opposition to 
the application for preliminary injunction; such testimony including 
a large part of the évidence introduced on the trial above referred 
to, before the district court of Polk county, Iowa, as well as affldavits 
and testimony hère originally presented. Plaintiff's claim is that 
the ordinance of May, 1895, is invalid because it is in violation of the 
constitution of the United States, in the following respects: (1) 
Impairs the obligation of the contract held by said company; (2) takes 
the private property of said company for public use without just 
compensation; (3) deprives said company of its property without due 
process of law; and (4) dénies to said company the equal protection 
of the laws. Counsel upon either side hâve favored the court with 
elaborate brief s, and hâve pressed for décision the questions involved 
herein with the ability and energy their importance merits. Thèse 
questions hâve largely corne into public importance in the later years. 
"The lamps of précèdent," as has been aptly stated, "afford us but a 
dim and glimmering light" in our endeavors to ascertain much of the 
true way in this investigation. But the gênerai légal questions 
involved présent far less of difflculty in their solution than in their 
application. Counsel do not so much disagree on what the law is, 
as to what part of it is applicable herein, and the manner of its appli- 
cation. 

That the charter of an incorporation is a contract, was placed 
beyond controversy in the celebrated Dartmouth Collège Case, 4 
Wlieat. 518. Whether a charter is given directly, by act of the légis- 
lative body, or whether articles of incorporation or association are 
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adopted under gênerai statutes theretofore enacted by such législa- 
tive body, is not material on this point- In Miller v. State, 15 Wall. 
478, when speaking of a railway company which was organized 
under the gênerai statutes of the state of New York providing for 
incorporation of railroad companies, the suprême court say: 

"Undoubtedly, the powers and privilèges of the railroad company in this case 
are the same as they would hâve been if the company had been incorporated 
by a spécial act; and it may be conceded that the charter, when the articles of 
association were flled in the office of the secretary of the state, became an exe- 
cuted contract," etc. 

So, in Chicago, B. & Q. R. Co. v. Iowa, 94 U. S. 155, Waite, C. J., 

says: 

"The Burlington & Missouri River Railroad Company, the beneflt of whose 
charter the Chicago, Burlington & Quincy Railroad Company now claims, was 
organized under the gênerai corporation law of Iowa, with power to contract, 
in référence to its business, the same as private individuals, etc. This is, in 
substance, its charter, and to that extent it is protected as a contract; for it 
is now too late to contend that the charter of a corporation is not a contract, 
within the meaning of the clause of the constitution of the United States which 
prohibits a state from passlng any law impairing the obligation of a contract" 

Included in the présent problem are two factors, — one, the char- 
ter and articles of incorporation of plaintiff; the other, the ordi- 
nances of the city. By the statutes of the state, the control over 
the streets and alleys of the city is vested in the city council. With- 
out the city's assent, plaintiff might not lay its mains, etc., in such 
streets and alleys. The ordinance above described assented to such 
use. Plaintiff claims, as to thèse two factors, that by the char- 
ter plaintiff became and was authorized, during its corporate life, 
and as a part of its contract with the state, to manufacture and 
sell gas products, and to charge and collect reasonable rates for 
the gas it manufactured and sold, and that by its acceptance of, 
and expenditure of funds, etc., in carrying out, the provisions of 
said ordinances of 1876 and 1885, such contract became effective, 
and included the right to plaintiff to manufacture and sell gas prod- 
ucts, during its corporate life, in the city of Des Moines, and to 
charge and collect reasonable rates therefor. Counsel hâve not 
referred the court to any authoritative case which has squarely 
decided the points just named. But the reasoning of the courts in 
a number of cases is strongly persuasive of the view just stated. 
In Eeagan v. Trust Co., 154 U. S. 393, 14 Sup. Ct. 1047, Justice 
Brewer, in delivering the unanimous opinion of the court, with réf- 
érence to the railroad company, against whom the state attempted 
to enforce the schedule of rates for carriage of freight, says: 

"The railroad company Is a corporation created in the state of Texas. The 
charter which created it is a contract whose obligations neither party can re- 
pudiate without the consent of the other. AU that is within the scope of the 
contract need not be determined. Obviously, one obligation assumed by the 
corporation was to construct and operate a railroad between the termini named.; 
and, on the other hand, one obligation assumed by the state was that it would 
not prevent the company from constructing and operating the road. If the 
charter had In terms granted to the corporation power to charge and collect a 
deflnite sum per mile for the transportation of property, it would not be 
doubted that the express stipulation formed a part of the obligation of the state, 
which it could not repudiate. Whether, in the absence of an express stipula- 



CAPITAL CITY GASLIGHT CO. V. CUTT OF DES MOINS». 833 

tlon of that character, there Is not implled, In the grant of the right to con- 
struct and operate, the grant of a right to charge and collect such tolls as wlll 
enable the eompany to successfully operate the road and return some profit to 
those who hâve invested their money in the construction, is a question not as 
yet determined." 

In Peik v. Eailroad Co., 94 U. S. 164, Chief Justice Waite appar- 
ently states the point in étranger language than that of inquiry, 
as raised in the Eeagan Case. Having quoted a statement of coun- 
sel as to the intention of the législature in reserving the right to 
amend laws pertaining to corporations, he further quotes counsel: 

"The privilège, then, of charging whatever rates it may deem proper, as a 
franchise, may be taken away under the reserved power; but the right to 
charge a reasonable compensation would remain as a right under the gênerai 
law governing natural persons, and not as a spécial franchise or privilège." 

The learned chief justice then proceeds to state: 

"Without stopping to inquire whether this is the extent of the opération of 
this important constitutional réservation, it is suiflcient to say that it does, 
without any doubt, hâve that effiect." 

In Stone v. Trust Co., 116 U. S. 307, 6 Sup. Ct. 334, 388, 1191, after 
stating the principle relating to exemption in the charter from sub- 
séquent regulating or altering législation, the court say: 

"Such being the rule, such its practical opération, we return to the spécial 
provisions of the charter on which this case dépends, and nnd, first, the author- 
Ity given the corporation to carry persons and property. This, of itself, im- 
plies authority to charge a reasonable sum for the carriage." 

When plaintiff incorporated, the state had neither flxed the priées 
for the sale, nor attempted to regulate the sale, of gas products. 
The state has since then enacted no such statute. But in 1888 a 
statute was passed conferring on défendant and other cities of the 
first class the "right to regulate the price of gas." Laws 22d Gen- 
Assem. Icwa, c. 16. Section 1090 of the Code of Iowa (section 1640, 
McClain's Code) was in force at date of incorporation of plaintiff. 
By that section the state reserved to itself to amend, alter, abridge, 
etc., ail articles of incorporation, and to regulate or subject to con- 
ditions every franchise thereafter obtained. Without such réser- 
vation, the gênerai assembly might itself hâve imposed a reasonable 
rate as a maximum charge for gas. This principle has been fre- 
quently declared by the suprême court. Under this right reserved 
to the state to alter, regulate, etc., this statute of 1888 is conceded 
to be valid, in the power conferred on the city "to regulate the price 
of gas." And this statute, enacted under the right which the 
state thus reserved to itself, does not impair its contract with the 
plaintiff, but is in accordance therewith. 

Previous to the enactment of the last-named statute, the défend- 
ant city had, by its ordinance, agreed with plaintiff as to priées 
which plaintiff might charge for 10 years thereafter, to wit, until 
1895. Counsel are agreed that the priées named in such ordinance 
were the contract priées, as between the city and gas eompany, 
until the expiration of said ordinance period. Now, let us suppose 
the city, at the end of such term, had passed no other ordinance 
as to rates to be charged for gas. Under the theory advanced by 
v.72F.no.7— 53 
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counsel for the city, no ordinànce provision as to rates would then 
be in force, and the company would hâve the right to charge rea- 
sonable rates, and no more. This, I understand, is also conceded 
by counsel for the gas company. In the absence of agreement on 
rates, between the city and the company, what authority had the 
city under the statute of 1888? It was authorized "to regulate 
the price of gas." Counsel upon both sides concède that under 
this authority the city could legally flx, as a price for gas, only 
such price as was a reasonabie rate or price therefor. Counsel 
may and do diff er as to what éléments properly enter into the rea- 
sonableness of such price or rate. But the city had the power "to 
regulate" by fixing by ordinànce, in the manner attempted, a rea- 
sonabie price or rate. If the rate or price is so low that it is not 
reasonabie, then counsel for city concède the city has not acted 
under and in accordance with the authority granted. (It is due 
to counsel that I add, a£ touching such concession, that they claim, 
however, this court has not jurisdiction herein, to détermine the 
question of such unreasonableness of price, unless the same shall 
be, in effect, confiscatory.) 

Counsel for the city contend that the company has no contract 
rights which hâve been, or are susceptible of being, impaired by the 
city, even should the rates fixed by the ordinànce of May, 1895, be 
declared unreasonable; in other words, that no contract rights, 
as to price of gas, are possessed by the company, and that, so far 
as impairing the contract is concerned, the city is not limited as 
to the price it may establish. The reasoning underlying this case 
seems to me to establish the contrary. Under its articles of in- 
corporation, the company was authorized and empowered — such 
was the contract of the state — to construct and operate, within the 
state, and during its corporate life, said gas works, conformably to 
its articles and to the laws of the state. The state reserved the 
right to alter and amend those articles, and to modify or change 
the franchise or contract the company held thereunder. But the 
state has not attempted such modification. The state exercised the 
power it possessed as to fixing the price of gas, not by a statute 
directly fixing therein such price, but by delegating that power or 
right to the city. But this in no manner changed the franchise or 
contract held by the company. It had theretofore the right to 
charge reasonabie rates. It yet had that power, and to the city 
was delegated the authority to fix or establish what such reason- 
abie rates were. The state might hâve created a state gas com- 
mission, after the gênerai nature of the railroad commission here- 
tofore created in this state. To this gas commission might hâve 
been entrusted the fixing or regulating priées for gas, and the 
gênerai supervisory control of gas companies, within the state. 
But, instead, the state delegated to the several cities of the first 
class this right or authority to regulate the price for gas. The 
validity of such act of the state is conceded in this action. But 
the city does not claim that by this statutory délégation of author- 
ity the city was authorized to do what the state could not legally 
do directly, viz. fix a rate which is not reasonabie, nor that the right 
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of the gas company to charge and collect reasonable rates Is altered 
or abridged by such Btatutory délégation. Whatever contract there- 
tof ore existed, if any, in favor of the company, in that direction, and 
arising out of its incorporation, still existed, with unimpaired force. 
The city ordinance established rates which were thereafter, prima 
facie, reasonable rates. But, from the very nature of the busi- 
ness for whose transaction the company was incorporated, the 
locality of such business must be in a city. Only in localities where 
citizens are closely and numerously located can such business prof- 
itably be carried on. The statutes of the state, at the time of the 
company's incorporation, gave to the cities such control of their 
streets and alleys, — such gênerai authority within their bound- 
aries, — as that, without the consent of the city, the company could 
not carry on its business within such city. Hence the necessity 
for such consent as was given in the ordinances of 1876 and 1885. 
By those ordinances the city expressly contracted with this com- 
pany for the érection and opération, within such city, of its gaa 
plant, and the putting down in the streets and alleys of the city, 
of its main and other gas pipes. The gas company perfected ita 
plant, and so laid its pipes, under such consent. Thus, there came 
to the gas company — subject, of course, to any lawful act of the 
gênerai assembly of the state as to amendment of the statutes re- 
lating to incorporation thereunder and franchises obtained there- 
from, and thus affecting the statutory rights of plaintiff — the con- 
tract rlghts: (1) As a corporation, under its articles of incorpo- 
ration, to exist and carry on its business within the state during 
its corporate life; and (2) as a corporation, under said ordinances, 
to exist and carry on its business within said city. I do not mean 
that the city had no control whatever with référence to the man- 
ner in which plaintiff should carry on its said business within the 
city. But such control must be so exercised that plaintiff will not 
be thereby deprived of the exercise of its right to properly and law- 
fully carry on such business. But, say counsel for the city, the 
statute, in authorizing the city to flx or regulate the price of gas 
within its municipal boundaries, conferred only the right or au- 
thority to fix reasonable rates; hence, if the city shall fix rates 
which are not reasonable, such municipal action is not in accord- 
ance with the statutory délégation of authority, but in excess of and 
outside of such délégation, and hence is not authorized by the stat- 
ute, and is not the act of the state, and therefore there is no action 
of the state impairing any obligation of contract. This point re- 
ceived considération in New Orléans Waterworks Co. v. Louisiana 
Sugar-Renning Co., 125 U. S. 18, 8 Sup. Ct. 741. Mr. Justice Gray, 
speaking for a unanimous court, says: 

"In order to corne within the provision of the constitution of the United 
States which déclares that no state shall pass any law impairing the obliga- 
tion of contracts, not only must the obligation of a contract hâve been im- 
paired, but it must hâve been impaired by a law of the state. * * » As 
later décisions hâve shown, it is not strictly and literally true that a law of a 
state, in order to corne within the constitutional prohibition, must be either in 
the form of a statute enacted by the législature in the ordinary course of légis- 
lation, or in the form of a constitution established by the people of the state 
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as thelr fondamental law. In Williams v. Bruffy, 96 U. S. 17G, 183, it waa 
said by Mr. Justice Field, delivering judgment, 'Any enactment, from what- 
ever source orlginating, to which a state gives the force of law, Is a statute 
of the state, within tlie meaning of the clause cited, relating to the jurisdiction 
of this court.' * * * So a by-law or ordinance of a municipal corporation 
may be such an exercise of législative power delegated by the législature to 
the corporation, as a political subdivision of the state, having ail the force of 
law within the limits of the municipality, that it may properly be considered 
as a law, within the meaning of this article of the constitution of the United 
States." 

To the eame gênerai effect is the opinion of the suprême court 
rendered in Hamilton Gaslight & Coke Co. v. Hamilton City, 146 
U. S. 258, 13 Sup. Ct. 90. 

In Wright v. Nagle, 101 U. S. 791, the suprême court, speaking of 
a législative grant of franchise, say: 

"The législature may exercise this authority by direct législation, or through 
agencies duly established, having power for that purpose. The grant, when 
made, blnds the public, and is, directly or indirectly, the act of the state. The 
easement is a législative grant, whether made by the législature itself, or by 
any of its properly constituted instrumentantes." 

And it does not appear why the same reasoning shall not apply 
equally in the matter of fixing rates of gas. 

The conclusion necessarily follows, under the pleadings in this 
case, that the ordinance in controversy is, within the meaning of 
the constitutional provision, the law of the state, for the purposes of 
the action. If it impairs the obligation of the contract held by 
the cityj it must be declared invalid. And if the rates therein fixed 
are unreasonable, to such extent as to justify such action, the re- 
straining writ of this court must be issued, because of said ordi- 
nance impairing contract obligations to whose enjoyment the plain- 
tiff is entitled. 

Passing now to the considération of the remaining points of at- 
tack made herein by plaintiff, and for the présent deferring the con- 
sidération of the évidence introduced, we may, without détriment 
to plaintiff in this action, eliminate from our inquiry the second 
point, — whether the priyate property of plaintiff is, by the ordi- 
nance in question, taken for public use without just compensation. 
Indeed, we may pass over so much of argument of counsel on either 
side as relates to this point. For, if the ordinance is violative of 
the United States constitution as to either of the other two points 
(depriving plaintiff of its property without due process of law, or 
denying to plaintiff the equal protection of the laws), the ordinance 
must be decreed to be invalid in so far as it thus opérâtes. And, 
without attempting to particularize, it is apparent from argument 
of counsel that counsel upon either side agrée in the position that, 
unless the évidence shall sustain one or both of the two points 
na'med, it would, in this action, fail to sustain that as to the tak- 
ing of plaintiffs property for public use without just compensa- 
tion. It is therefore unnecessary to décide, as between conflict- 
ing claims herein, whether the constitutional prohibition just stated 
could be properly applied in the action. Défendant contends that 
"taking of property without due process of law" is but an équiva- 
lent phrase for its "practical confiscation." In their printed ar- 
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griment, counsel for défendant say, after quoting the provision of 
the United States constitution, "Nor shall any state deprive any 
person of life, liberty or property without due process of law, nor 
deny to any person within its jurisdiction the equal protection of 
the laws" (Amendaient 14, § 1): 

"We understand the foregoing provisions of the constitution to be violated 
only when, as applied to the faets in the case, the rate fixed by the council 
would afford no «ompensation whatever, or only a nominal compensation upon 
the actual investinent." 

Under the view hereinafter presented of the matters now in 
hearing, it becomes unnecessary for us to follow the line of argu- 
ment presented by counsel as establishing the foregoing proposi- 
tion. The opinions âled by the suprême court hâve not presented 
— at least, in express language — the views held by that court on 
the proposition of counsel just quoted. But, if I correctly appre- 
hend the argument of counsel, an error is committed when counsel 
seek to measure the jurisdiction of this court in this case by the 
remarks of the suprême court in regard to the jurisdiction pos- 
sessed by them in cases brought into that court by writ of error 
from the highest court of a state. Whatever doubt may hâve ob- 
tained, none now exists, under repeated décisions of the suprême 
court, that the jurisdiction of that court in the last-described class 
of cases is solely where the décision of the state court lias been 
based on the constitution, statute, or treaty of the United States, 
and such décision has sustained the claim that the act or law com- 
plained of in the court below was not in violation of the fédéral 
constitution, statute, etc. In other words, the suprême court does 
not sit as a court of errors to review the action of the state court 
on matters of gênerai judicial action, nor as applied to whether the 
décision of such state court is correct according to the state con- 
stitution or the state statutory enactment. But the sole, exclusive 
jurisdiction of the fédéral suprême court, in the class of cases named, 
is where there is actually involved in the controversy, and the state 
court has based its décision on, some portion of the United States 
constitution, statute, or treaty, and that décision has sustained and 
upheld, as valid and constitutional, the act or statute which had 
been attacked as-unconstitutional. In New Orléans Waterworks Co. 
v. Louisiana Sugar-Refining Co., 125 U. S. 18, 8 Sup. Ct. 741, the 
suprême court distinguish and déclare how différent is their juris- 
diction when a case is taken from this court on writ of error. Their 
appellate jurisdiction on writ of error from this court, if the case is 
reviewable by law, properly taken to that court, is practicajly lim- 
ited only by the assignments of error. 

Counsel for défendant insist that this court may not pass, in this 
cause, on the question of the reasonableness of the rates fixed in the 
ordinance in controversy; that, since the citizenship of the parties 
is not diverse, this court has not herein the gênerai power, as a court 
of equity, with which it would be clothed if the parties hereto were 
of diverse citizenship. I do not regard it necessary to follow this 
argument to its full length. For manifestly, if a controversy here- 
in is pending as to which one construction of this constitution will 
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sustain, while a différent construction will defeat, the action, then 
a constitutional question is presented, which confers on this court 
jurisdiction herein, without regard to citizenship of the parties. 
This point was considered at some length on the décision herein ren- 
dered, sustaining the jurisdiction of the court as against the demur- 
rer of défendant attacking the same. Now, when jurisdiction has 
thus attached in this court, then any matters which affect the 
constitutional questions presented are properly befor'e the court for 
considération. Charges are hère directly presented by the plaintiff, 
that, by the ordinance in controversy, plaintiff is deprived of its 
property without due process of law, and is denied the equal protec- 
tion of the laws. The words of Ohief Justice Marshall are hère per- 
tinent: 

"The judiciary cannot, as the législature may, avold a measure because It 
approaches the confines of the constitution. We cannot pass it by because it is 
doubtful. With whatever doubts, with whatever ditticultles, a case may be 
attended, we must décide It, if It be brought before us. We hâve no more 
right to décline the exercise of the jurisdiction which is given than to usurp 
that which is not given. The one or the other would be treason to the constitu- 
tion." Cohens v. Virginia, 6 Wheat. 264. 

Let us gather a few of the expressions of the courts as to what is 
included in the terms "depriving without due process of law," and 
"denying equal protection of the laws." 

In Chicago, M. & St. P. Ry. Co. v. Minnesota, 134 U. S. 458, 10 Sup. 
Ct. 462, 702, Justice Blatchford, delivering the opinion, says: 

"The question of the reasonableness of a rate of charge for transportation by 
a railroad Company, involvlng as it does the élément of reasonableness, both as 
regards the Company and as regards the public, is eminently a question for 
judiclal investigation, requiring due process of law for its détermination. If 
the company is deprived of the power of charging reasonable rates for the use 
of its property, and such deprivation takes place in the absence of an investi- 
gation by judlclal machinery, it is deprived of the lawful use of its property, 
and thus, in substance and efiect, of the property itself , without due process of 
law, and in violation of the constitution of the United States; and in so far as 
it is thus deprived, while other persons are permitted to receive reasonable 
profits upon their invested capital, the company is deprived of the equal pro- 
tection of the law." 

Justice Miller, concurring: 

"(3) Neither the législature, nor a commission acting under authorlty of the 
législature, eau establish arbitrarily, and without regard to justice and right, 
a tariff of rates for such transportation which is so unreasonable as to prac- 
tically destroy the value of the property of persons engagea in the carrying 
business, on the one hand, nor so exorbitant and extravagant as to be In utter 
disregard of the right of the public for the use of such transportation, on the 
other." - 

In Stone v. Trust Co., 116 U. S. 307, 347, 6 Sup. Ct 334, 388, 1191, 
Chief Justice Waite, delivering the opinion, says: 

"From what has thus been said, it Is not to be inferred that this power of 
limitation or régulation is Itself without lirait. This power to regulate is not 
a power to destroy, and limitation is not the équivalent of confiscation. Under 
pretense of regulating fares and profits, the state cannot require a railroad 
corporation to carry persons or property without reward. Neither can it do 
that which in law amounts to a taking of prlvate property for public use with- 
out just compensation, or without due process of law." 
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In Railway Co. v. Gill, 156 U. S. 657, 15 Sup. Ct. 484, Justice Shi- 
ras, delivering the opinion, says: 

"This court has declared in several cases that there is a remedy in the courts 
for relief against the législature establishing a tarife of rates which is so un- 
reasonable as to practieally destroy the value of the property of companies en- 
gagea in the carrying business, and that especialiy may the courts of the 
United States treat such a question as a judicial one, and hold such acts of 
législation to be in conflict with the constitution of the United States, as de- 
priving the companies of their property wlthout due process of law, and as 
depriving them of the equal protection of the laws." 

In Ames t. Railway Co., 64 Fed. 176, Justice Brewer says: 

"The idea of reasonableness is justice, and that which is unjust cannot be 
reasonable; and, when the strong arm of the législature is laid upon property 
invested in railroad transportation, it must be so laid as to do justice to such 
investors. There can be no justice in that which works to such investors a 
practical destruction of their property thus invested. It must be borne in mind 
that property put into railroad transportation is put there permanently. It 
cannot be withdrawn at the pleasure of the investors. Railroads are not like 
stages or steamboats, Which, if furnishing no profit at one place, and under one 
prescribed rate of transportation, can be taken elsewhere, and put to use at 
other places and under other circumstances. The railroad must stay, and, as a 
permanent investment, its value to its owner may not be destroyed. The pro- 
tection of the property implies the protection of its value." 

In Reagan v. Trust Co., 154 U. S. 397, 14 Sup. Ct. 1047, Justice 
Brewer, delivering opinion, says: 

"The courts are not authorized to revise or change the body of rates imposed 
by a législature or commission. They do not détermine whether one rate is 
préférable to another, or what, under ail circumstances, would be falr and rea- 
sonable as between the carriers and the shippers. They do not engage in any 
mère administrative work. But still there can be no doubt of their power and 
duty to inqulre whether a body of rates prescribed by a législature or a com- 
mission is unjust and unreasonable, and such as to make a practical destruc- 
tion to right of property, and, if found so to be, to restrain its opération." 

And on page 399, 154 U. S., page 1047, 14 Sup. Ct., the same jus- 
tice, in delivering the unanimous opinion of the court, says: 

"The equal protection of the laws, which, by the fourteenth amendment, no 
state can deny to the individual, forbids législation, in whatever form it may be 
enacted, by which the property of one individual is, without compensation, 
wrested from him for the benefit of another, or of the public. This, as has 
been often observed, is a goyernment of law, and not a government of men; 
and it must never be forgotten that, under such a government, with its con- 
stitutional limitations and guaranties, the forms of law and the machinery of 
government, with ail their reach and power, must, in their actual workings, 
stop on the hither side of the unnecessary and uncompensated taking or de- 
struction of any private property legally acquired and legally held." 

In Railway Co. v. Dey, 35 Fed. 879, Judge Brewer declared: 

"The rule to be laid down is this: That where the proposed rates will give 
some compensation, however small, to the owner of the * * * property, the 
courts hâve no power to interfère. Appeal must then be made to the législa- 
ture [in the pending case to the city council] and the people. But, where the 
rates prescribed will not pay some compensation to the owners, then it is the 
duty of the court to interfère, and protect the companies from sucn rates. 
Compensation implies three things: Pay ment of cost of service, interest on 
bonds, and then some dividend." 

He closes this branch of his discussion in thèse words, as appli- 
cable to the payment of interest on bonds: 
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"While, by reducing the rates, the value of the stoclcholder's property may 
be reduced, in that Iess dividends are possible,— and that power of tlie légis- 
lature over property is conceded — yet if the rates are so reduced that no divi- 
dends are possible, and especially if they are such that the interest on the mort- 
gage debt is not earned, then the enforcement of the rates means either con- 
fiscation, or compelling, in the language of the suprême court, the corporation 
to carry persons or property without reward." 

But still the question remains whether the matters presented show 
the ordinance in question impairs the obligation of the contract, de- 
prives plaintif! of property without due process of law, or dénies to 
plaintiff the equal protection of the laws, so that at this point in the 
case a preliminary iûjunction should issue. In the question just 
stated are included so many factors, the application of the gênerai 
principles embraced therein so strongly differ, as the peculiar cir- 
cumstances and conditions of the cases differ; there is absent any 
spécial, unfailing test or standard of measurement; in short, each 
case presented is so largely, and almost wholly, of its own peculiar 
kind, and the constitution, congress, and the courts hâve ail failed 
to minutely and specifically deflne thèse constitutional provisions, 
that a court may well approach the matter with great reluctance. 
The ordinance in controversy is prima facie reasonable, in the rates 
imposed. On plaintiff is the burden of proving the contrary. Un- 
less, when the case is ûnally submitted on the merits, the plaintiff 
shall hâve satisfied the court, by a fair prépondérance of the proof, 
that the rates by the ordinance so fixed, or some of them, are not rea- 
sonable, and are so unreasonable as to justify the court in staying 
its opération, the decree must be for défendant, and the court must 
refuse to interfère with the enforcement of the ordinance. We are 
not, at this point in the case, to détermine what decree shall pass on 
the merits. The action now to be taken may be in harmony with, 
or contrary to, the final action; that is, should a preliminary in- 
junction now issue, yet the final decree — the décision on the merits 
of the case, after évidence has been fully introduced on both sides — 
may dissolve this injunction, and find for défendant, that the ordi- 
nance is valid and enforceable. While, if the application now pend- 
ing for a writ of injunction be denied, yet the final décision on the 
merits may decree the ordinance invalid, as to rates therein fixed, 
and its enforcement to be stayed. The extraordinary process of the 
court — which, if issued, is to stay, until decree herein, the enforce- 
ment of the ordinance — may not lightly issue. The court is bound 
to assume, until the contrary be proven, that the council of the de- 
fendant city hâve acted with due regard to the rights of the plain- 
tiff, and hâve established reasonable rates. The proof introduced 
on the application now to be decided has not been full or satisfac- 
tory in many points, or the case might now be submitted for final 
décision. It is not the practice, nor is it expected, that the proof 
submitted on the application for a preliminary writ shall ful- 
fl.ll ail the requirements of the proof to sustain the decree and the 
permanent writ. If, on the showing now made, the case presented 
is such that, were the same convincing judgment présent at the 
final hearing, the writ would be decreed, and the preliminary writ is 
found neoessary for plaintiff's protection meanwhile, such writ may 
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issue. This is a statement of largest generality. But, as in ail 
such statements, there are many qualifying exceptions and particu- 
lars. If the writ shall not issue, will plaintiff suffer irréparable in- 
jury? Taking the attitude of the two parties to the suit under the 
showing now made, how are the two before the court, as to equities, 
looking at their respective situations if the writ shall, and if it shall 
not, now be ordered? I think I am safe in saying that the court 
must be pressed by the proof into finding the preliminary writ neces- 
sary to prevent grave and practically irréparable injury to the plain- 
tiff" or the preliminary writ will not issue against the opposition of 
défendant, however strong the showing. But the parties will be 
remitted to the decree for settlement and adjudication therein of ail 
matters involved in the suit. In this case the plaintiff has some 
2,500 consumera. Of thèse, at time of hearing the évidence on pend- 
ing application, only 17 had refused to pay to the plaintiff the old 
rates. Since then, according to the affidavit filed by plaintiff, though 
filed without leave, and out of time, the number has risen to 229 re- 
fusais, with 144 offering to pay the ordinance rates. Défendant has 
been given no opportunity to meet the statement of this last affida- 
vit, but the tendency therein shown to refuse to pay old rates, we 
may safely assume, will probably resuit in increasing refusais to pay 
in excess of the new ordinance rates until this cause is decided. 
How shall the reasonableness or unreasonableness of the ordinance 
rates be determined? By what test or standard is this fact to be 
decided? Counsel radically differ in the views presented on this 
point in the forcible and elaborate printed briefs presented, aggre- 
gating over 300 pages. Mr. Justice Brewer, in Ames v. Railway Co., 
supra, when speaking of rates for transportation of freight on that 
railway, says: 

"What is the test by which the reasonableness of the rates is determined? 
This is not yet fully settled. Indeed, it is doubtful whether any single rule ean 
be laid down applicable to ail cases. If it be said that the rates must be such 
as to secure to the owners a reasonable per cent, on the money invested, it will 
be remembered that many things hâve happened to make the investment far 
in excess of the actual value of the property — injudicious contracts, poor en- 
gineering, unusually high eost of material, rascality on the part of those engaged 
in the construction or management of the property. Thèse and many other 
things, as is well known, are factors which hâve largely entered into the in- 
vestments with which many railroad properties stand charged. Now, if the 
public was seeking to take title to the railroad by condemnation, the présent 
value of the property, and not the cost, is that which must be paid. In like 
manner, it may be argued that, when the législature assumes the right to re- 
duce, the rates so reduced cannot be adjudged unreasonable, if, under them, 
there is earned by the railroad a fair interest on the actual value of the prop- 
erty. It is not always easy to détermine the value of railroad property, and, if 
there is no other testimony in respect thereto than the amount of stock and 
bonds outstanding, or the construction account, it may be fairly assumed that 
one or the other of thèse represents it, and computation as to the compensatory 
quality of rates may be based upon such amounts. In the cases before us, 
however, there is abundant testimony that the cost of reproducing thèse roads 
is less than the amount of the stock and bond accounts, or the cost of con- 
struction, and that the présent value of the property is not accurately repre- 
sented by either the stock and bonds, or the original construction account. 
nevertheless, the amount of money that has gone into the property— the actual 
investment, as expressed, theoreticully, at least, by the amount of the stock 
and bonds — is not to be ignored, even though such sum-is far In excess of the 
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pressât value. It was sald in the case of Keagan v. Trust Oo., 154 U. S. 41£ 
14 Sup. Ot 1059: 'It is unnecessary to décide, and we do not wlsh to be undeiv 
stood as laying down as an absolute rule, that in every case a f allure to pro- 
duce some profit to those who hâve invested their money in the building o£ a 
road is conclusive that the tariflf is unjust and unreasonable. And yet justice 
demands that every one should receive some compensation for the use of his 
money or property, if it be possible, without préjudice to the rights of others.' " 

In the case at bar, the proof shows the capital stock of plaintiff 
to be $300,000, and outstanding bonds $200,000. The amount of 
cash invested in the entire plant, — I now refer, as I hâve heretof ore 
referred, to the gas plant al one, eliminating entirely the electrio 
plant, — in the entire gas plant, as shown by the construction ao- 
count of the company, appears a cash investment of $466,532.93, and 
patent rights purchased of $172,096.94, aggregating $600,000. None 
of the experts place the cost of reproducing the plant at a sum equal 
to the stock and bonds. The bonds outstanding were issued almost 
entirely in payment of certain patent rights which were sold to the 
gas company. The proof shows that a part of those patents — the 
exact part is not shown — has expired, so that their présent value 
to the gas company is greatly below the amount of outstanding 
bonds. Whether, at the time of the purchase of thèse patent 
rights, — that is, the right to use the improvements secured by the 
patents, — the value of the patents to the gas company was properly 
measured by the bonds given for such purchase, is not fully ap- 
parent, but the testimony strongly tends to show that at least it 
was then so regarded by the parties to the transaction. Yet the 
circumstances surrounding such transaction hâve this peculiarity: 
A Pennsylvania corporation, known as the United Gas Improvement 
Company, is the owner or manager of a large number of gas plants 
at différent points in the United States, the plaintiff being one of 
that number. The patents were sold by the United Gas Improve- 
ment Company to the plaintiff. While this fact does not cf itself 
impart to the transaction any fraud or bad faith, it nevertheless 
suggests and demands a more searching inquiry into the détails, 
and a more careful weighing of the facts involved. As to the 
considération of such bonds, — I mean, the considération which is 
proper to be hère considered, and included in the value of this gas 
plant at présent, or on which interest is to be allowed, — the proof 
does not satisfy me. Such of the bonds as were issued in pur- 
chase of patents now expired cannot hère be considered, in the 
attempt to ascertain the basis on which the reasonableness of rates 
is to be determined, for those patents hâve now no market value. 
And if more was originally paid for such expired patents than at 
the time of their purchase was Justified by their importance to 
plaintiff, and by the length of life they then possessed, an élément 
thereby enters into the loss column of plaintiff's profit and losa 
account, and is not now to be considered as an active élément in 
fixing reasônable rates. Besides, the proof is that thèse bonds were 
issued in purchase of "ail the patents that the United Gas Improve- 
ment Company owns"; not alone the "patents in use in the city of 
Des Moines," but also "whether used in this city or elsewhere." Tes- 
timony of Lillie (interrogatories 24, 25, 29). So that, confessedly, a 
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part of the bonds was issued for patents not used at ail by plaintiff. 
Manifestly, thèse should not be included in arriving at the basis we 
are now seeking. Nor should there be included any amounts ex- 
pended or investments made by plaintiff in its attempt or experi- 
ment, however laudable thèse attempts may hâve been, to supply 
fuel gas to the citizens of Des Moines, and which were expended 
or invested in directions not now required, or not properly service- 
able for the company's présent uses. Thèse must be laid aside, 
among any other unprofltable investments in the history of the 
company. Thèse may évidence the creditable désire of the company 
to keep its works fully abreast with progressive idea of gas making. 
But they are now of no market value. In other words, the court 
may not now regard the rates as properly to be increased above 
what would otherwise be reasonable for the purpose of allowing 
plaintiff to recoup losses heretofore incurred in any unfortunate or 
unprofltable investments it has made, or to charge and receive in- 
terest on losses thus incurred. In this connection I wish to say that 
the proof presented on the hearing fully absolves the plaintiff from 
any rascality on the part of those engaged in the construction or 
management of plaintiff's property. Having quoted from Justice 
Brewer, wherein he has used thosé words, it is but just to plaintiff 
to state that the proof, without contradiction, shows no présence 
of dishonest methods or management in plaintiff's business methods 
or affairs, but, on the contrary, an honest and most creditable busi- 
ness management. In the opinion delivered by Justice Brewer in 
the case last quoted from (Ames v. Eailway Co.), the learned jus- 
tice, after having considered at some length différent éléments 
claimed to be legitimate factors in the basis from which the rea- 
sonableness of rates was to be determined, says (page 178) : 

"Considérations such as thèse eompel me to say that I think there is no hard 
and fast test which can be laid down to détermine in ail cases whether the 
rates prescribed by the législature [city council] are just and reasonable. Ob- 
viously, however, the effect of the réduction upon earnings Is the flrst and 
principal matter to be considered." 

Perhaps the factors which affect the question of earnings — that 
is, the reasonable cost of manufacture, etc., as applied to income — 
are not more difficult in this case than gênerai ly may be anticipated 
in like cases. But, between the extrêmes of the expert testimony 
introduced on either hand, we hâve hère irreconcilable différences. 
The cost of manufacture involves many matters wherein this dif- 
férence of judgment will arise, however honest the expert, and his 
attempt at unprejudiced opinion, for the basis of the opinions on 
either hand are from radically differing standpoints of view. Under 
the proof presented, the plant is in excellent condition and efflciency, 
and the cost of its reproduction appears to be the substantial équiv- 
alent of its value. The estimated cost of reproducing the présent 
gas plant of plaintiff varies, under the proof as presented by the 
company, from about $450,000 to $500,000. Some proof has been 
introduced by défendant which places the cost of erecting a plant, 
laying the mains, and placing the plant in same operative condition 
in which plaintiff now is, at about $330,000. The évidence, without 
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contradiction, shows that the plant, under présent management, 
is in excellent condition. Some criticism appears as to whether 
plaintiff has thrown a proper sliare of the expense upon the 
electric light Company, which offices with plaintiff, has its works 
on plaintiff's real estate, and, to a considérable extent, is of- 
ficered and managed by the same persons as plaintiff. But I 
see little cause of complaint in this respect. Apparently, the ac- 
counts of the two concerna are kept separate, and each charged with 
ita own expense. Except as to a charge — not shown to be made, 
but which should be made — for use of plaintiff's real estate by the 
electric light company's works, no improper or unfair élément 
appears, as between thèse two plants. Défendant insists that a 
part of the présent gas plant is not only unnecessary for présent 
use in supplying gas in Des Moines, but also for probable use in 
the near future, and that that part of the plant devoted to manu- 
facture of Coal gas should not t>e included in any computation for 
determining the money value, or in any basis used for determining 
on what plaintiff may rightfully ask income or profits. The fact 
that plaintiff has at Des Moines, in opération, two distinct or sepa- 
rate parts of its gas plant, — one for manufacturing coal gas, the 
other for water gas, — has served to increase greatly the difflculties 
attending a décision of this matter. If I remember rightly, ail 
the witnesses agrée that, the coal-gas plant having l)een erected and 
being on the plaintiff's ground, they would not recommend its de- 
struction. There exists a marked différence of opinion among the 
experts as to whether, if erecting a new plant, they would advise 
such coal-gas plant to be included as a part of it. The trend of 
proof is to the effect that the later-built plants are almost exclu- 
sively for the manufacture of water gas. But on this point I am 
not satisfied that it would be improper to include the coal-gas plant, 
and therefore, for présent hearing, retain it as a part of the property 
to be considered in our calculations as to rates. But its rétention 
complicates the décision herein, for there is thus retained an élé- 
ment whose exclusion would take with it many obstinate and per- 
plexing questions. Eeturning to the attempt to ascertain the cost 
of présent reproduction of plaintiff's gas plant, or rather of a gas 
plant which shall be equally efficient and capable in supplying gas 
to the défendant and its citizens, and examining the proof for that 
purpose as introduced by plaintiff and défendant, I conclude that 
Buitable and proper real estate could be obtained, and such plant 
erected, mains laid, etc., with same efficiency to meet demands of 
the eity as that now possessed by plaintiff, for $400,000. The experts 
sworn on plaintiff's behalf hâve varied in their figures from about 
$450,000 to about $500,000. From thèse estimâtes must be taken that 
part of the présent plant which was used for fuel gas, and is now 
not available for présent use; also, the overestimate by them made 
on the real estate; and also making allowance for storage capacity 
on the holder last erected beyond what seems, under présent circum- 
stances, profitably necessary. On the whole proof, I reach the 
conclusion above announced. The profit and loss etatement intro- 
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duced by plaintiff for the years 1891 to 1894 shows that plaintiff 
received for gas supplied as follows: 1891, $1.50 per 1000 feet; 

1892, $1.55 per 1,000 feet; 1893, $1.59 per 1,000 feet; 1894, $1.56 
per 1,000 feet. By référence to this statement for 1894, it will be 
noticed that plaintiff bas chargea, as against the gas used by itself, 
almost 69$ cents per 1,000 feet. I am not authorized, under the 
proof as to its cost, to assume that this rate was so taken by plain- 
tiff because it regarded that as the actual cost per 1,000 of the gas 
used by it. But I am not advised why the charge for this gas is 
thus made. Making allowance for the proportionate discount as 
Bhown in such statement, it will be seen that the remainder of gas, 
— that supplied to city and citizens, — as shown in this 1894 state- 
ment, brought to the plaintiff the net rate per 1,000 of $1.57$. By 
thus charging gas used by plaintiff at the sanie rate as that supplied 
to city and citizens, the average rate obtained for gas supplied would 
be increased by something over 1 per cent, additional. 

We now turn to the cost of making and distributing gas. Hère 
we hâve the proof by plaintiff, based on its statement of actual 
expenditures, showing the cost as follows: 1891, $1.056; 1892, $1.15; 

1893, $1.23; 1894, 93 cents. Plaintiff insists that the cost (93 cents), 
as thus shown in the last year named, cannot be taken as a correct 
basis for the future, because, as it is claimed, of that year's un- 
usually low cost of materials which enter into the manufacture of 
gas. Plaintiff insists that the correct average, as to cost of gas 
hereafter, would be the average of thèse four years, or $1.09 per 
1,000 feet. It may be conceded that there appears no full and 
satisfactory explanation for the dropping from $1.23 in 1893 to 93 
cents in 1894. Perhaps one of the reasons may be found in the 
affidavits of Manager Pratt and Foreman Pugh, and in the tables 
presented as to the results accomplished under Foreman Pugh's 
supervision. Certain it is that better results hâve been accom- 
plished than theretofore seemed possible. The proof fails to show 
such réductions in material as thereby to account for this decrease 
in cost to plaintiff for that year. I may hère say that ail the expert 
witnesses — even those who testified at the instance of défendant — - 
testify to the manifest ability and efficiency, and the apparent 
economy, of Mr. Pratt's management. I am not inclined to include 
in this hearing for the writ, as one of the proper éléments relat- 
ing to cost of gas, the rental of land paid by plaintiff for that part 
of the real estate on which plaintiff holds a purchase option, but 
which was not actually and properly occupied by plaintiff in the 
opération of its gas plant. This rental has been included by plain- 
tiff as one of the expenses, in arriving at the cost of gas as it has 
given it. While it may be, as claimed, good business policy on part 
of plaintiff to hold this land under the présent option, looking to its 
purchase hereafter in the growth of the plant, I question whether 
plaintiff may at this time rigbtfully insist that this rental shall be 
placed among its proper expenses, in estimating which proof is not 
clear but that a small portion of this land was actually and neces- 
sarily occupied by plaintiff in operating its gas plant. But I am 
uot able to détermine from the proof what part and value, if any, 
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was thus occupied. This rental, as given in plaintiff' s proof, was in 
1891 and 1892 $2,502.95; in 1893, $2,428.76;- and in 1894, $2,184.91. 
If thèse items are disallowed in gross, such disallowance would re- 
duce the actual cost, as given by plaintiff, nearly 5 cents per 1,000 
feet in 1891 and 1892, and nearly 4 cents in 1894; thus bringing 
the cost, in plaintiff's proof, to $1 (about) in 1891, and to 89 cents 
(about) in 1894. 

Turning to the testimony of the experts who testified on behalf of 
plaintiff as to what, in their judgment, is, or should be, the actual 
cost in Des Moines of manufacturing and distributing gas, we hâve 
the following results: Butterworth, 88 to 94 cents per 1,000 feet; 
Cowdery, 90 to 98 cents per 1,000 feet; Harper, 90 to 95 cents per 
1,000 feet; White, 90 to 95 cents per 1,000 feet; Faber, 90 to 95 
cents per 1,000 feet; Wallbridge, 90 to 95 cents per 1,000 feet; 
Chollar, 92 to 96 cents per 1,000 feet. I will not attempt recapitula- 
tion of the évidence of other witnesses, who placed the cost yet 
lower (some of that évidence bears marked indication of mère spécu- 
lation on the subject), but will, for présent purposes, take 90 cents 
as the cost per 1,000, in the belief that, under the proof thus far 
presented, this will be sustained as a fair estimate, and as not below 
the cost. The proof introduced by plaintiff shows that about 70 per 
cent, of the gas sold by it was at illuminating gas rates, and about 
30 per cent, at fuel gas rates. Applying this percentage to the net 
rates of the 1895 ordinance, we hâve each 1,000 feet of gas bringing 
$1.21 per 1,000 feet. At a cost of 90 cents per 1,000, there will 
remain 31 cents per 1,000 of profit, or, at the output for 1894, a 
profit of $17,546. If we now take the cost of reproduction of plain- 
tiff's gas plant, as hereinbefore found, the per cent, of profits on 
output for 1894, at the 1895 ordinance rates is .0438, or 4£ per cent, 
on cost of reproducing such plant. Under the présent state of the 
proof, I am not satisfied that any allowance should be made on the 
présent hearing for interest on outstanding bonds. The évidence 
nereafter presented may convince me that this interest, or some 
part therepf, should be included, in detennining what are reasonable 
rates herein. 

It is insisted by défendant that the réduction in price of gas 
will work a corresponding and large increase in amount consumed, 
resulting in increase of net profits as well. That some increase in 
consumption will follow réduction in price, plaintiff admits, but 
insists that there is no basis for believing such increase will be 
large, or that the net profits will increase at ail. What will be the 
amount or per cent, of increase in consumption, and whether any 
increase in profits will resuit from réduction of rates, is, and must 
at présent be, an uncertain matter. In Bailway Co. v. Wellman, 
143 U. S. 343, 12 Sup. Ct. 400, Mr. Justice Brewer inquires: 

"Must it be declared, as matter of law, that a réduction of rates necessariiy 
diminishes income? May it not be possible— indeed, does not ail expérience 
suggest the probability— that a réduction of rates will increase the amount of 
business, and therefore the earnings? At any rate, must the court assume that 
it has no such eCEect, and, ignoring ail other considérations, hold, as a matter 
of law, that a réduction of rates necessariiy diminishes the earnings ï" 
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The same learned justice, in the opinion rendered by him on this 
circuit, as circuit judge, in Railway Co. y. Dey, 35 Fed.881, when 
speaking of the application in that case of the possible increase of 
business as following réduction of rates, uses this language: 

"Again, it is said that it cannot be determined In advance what the effect of 
réduction in rates will be. Oftentimes it increases business, and who can say 
that it will not in the présent case so increase the volume of business as to 
make it rémunérât! ve,— even more so than at présent? But spéculations as to 
the future are not guides for action. Courts détermine rights upon existing 
facts. Of course, there is always a possibility of the future; but the only fair 
judicial test is to apply the rates to the business that has been done in the 
past, and see whether, upon that basis, such rates will be remunerative, or will 
compel the transaction of business at a loss." 

After ail, there can be but one certain method of ascertaining the 
effect of réduction of rates, and that is the test of expérience. 

In plaintiff's opening argtiment, on page 43, appears a table where- 
in counsel hâve attempted to apply to a possible increase in busi- 
ness the rates of the 1895 ordinance, as affecting the receipts by the 
company therefor. Therein is shown a probable réduction in cost 
per 1,000 feet, as incident to such increased business. Let us take 
that part of the table, and, instead of placing the cost per 1,000 
feet at plaintiff's figures (which are 95 cents), for présent consump- 
tion, start our table at 90 cents, as above found, and thereafter re- 
ducing cost, as consumption increases, the same number of cents 
per 1,000 as reduced in such table, and we hâve the following as a 
resuit: 



Ontpnt. 


Cost 

per M. 


Selling 
Price. 


Profit, 
per cent, 
per M. 


Amt. 


Per cent, on 

Cost of 
Reproduction. 


Per cent, af- 
ter Paying 
Int.on Î200.- 
000 Bonds. 


75.000,0110 

90,000,000.. ._„ 


$ .90 

.85 
.81 
.77 
.74 


$ 1.21 
1.21 
1.21 
1.21 
1.21 


.31 
.86 
.40 
.44 
.47 


$17.540 
23,700 
80,000 
87.400 
44,750 


.043 1- 

.050-f- 

.075 

.(IDS-r- 

.111+ 


.018+ 
.034+ 
.05 

.068 - 
.080-1- 





This is the resuit most nearly approaching accuracy at which I 
hâve been able to arrive, under the proof presented. I realize that, 
of necessity, any resuit, attempted as accurate, must largely rest on 
probabilities, many of which may easily change, and many, if not 
ail, of which, are shifting factors. But, taking the entire proof, I 
can do no better at this time. It may be hère stated that the proof 
shows that, during the 20 years in which plaintiff has operated its 
gas plant, there has been paid in dividends, and in interest on 
bonds, less than |50,000. Apparently, what profits beyond that 
amount hâve been realized from the business hâve been applied to 
the building up of plaintiff's plants. Were this the final hearing of 
this case, and time had proven my computation accurate, and that 
the increase in consumption had not proportionately and profttably 
grown in response to decrease in rates, but that substantially the 
consumption was as now, 'I should be strongly inclined, with my 
présent view of the law and the facts, to grant a permanent in- 
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jonction, if plaintiff be found entitled to include interest on bonds. 
There hasbeen invested of cash (so the proof shows), in this gas 
plant, $466,522.93. In this amount is included nothing relating to 
the electric light plant, nor any part of the bonds which were 
given for the right to use gas patents. If thèse bonds are included, 
the investment in the gas plant amounts to $641,974.73 according to 
the proof. And considered from any standpoint of business enter- 
prise, with the risks attending the business, the dépréciation natu- 
rally occurring to the plant, the repairs which must constantly be in 
progress, the possibility (always imminent in a business enterprise 
such as this) of some invention or new process being found which 
would manufacture some satisfactory illuminant so cheaply as to 
make further opération of the plant financially impracticable, and 
the many other matters which must occur to a business mind when 
considering this gas plant as a flnancial investment, — ail thèse 
strongly impress my mind that the per cent, of profit shown by the 
above table (assuming that interest on the $200,000 bonds should 
be paid) is not what plaintiff is entitled to under equal protection 
of the laws with other like business enterprises generally, and that 
compulsory rates, which only permit charges aflording no larger 
returns, and when the business is carried on with ail practicable 
prudence and economy, are not reasonable rates, and are not com- 
pensatory, within the meaning of the term "compensation," as that 
term is used and construed in the décisions which are binding au- 
thority on this court. It will be observed, also, that the figures 
above tabulated do not provide any opportunity for realizing from 
the business a sinking fund, or other means with which to provide 
for payment of the principal of the bonds when thèse shall mature. 
The language of Justice Brewer, above quoted, is pertinent in this 
connection: "The idea of reasonableness is justice, and that which 
is unjust cannot be reasonable." Had plaintiff,- in any manner, 
apparently sought to çonceal any items pertaining to its business, 
which to défendant seemed material in this hearing, there might be 
some reason for doubting the correctness of the computations above 
made. But so far as seemed material to plaintiff, and so far as 
défendant asked, the entire business and accounts of plaintiff were 
opened up for investigation and considération from its commence- 
ment of business, in 1876, to the date of the hearing. But we hâve 
not yet reached the final hearing in the case. What is now uncer- 
tain may, by the time of final hearing, become certain and convin- 
cing. Possibly, the resuit thus obtained may be contrary to présent 
appearances. Opportunity, meanwhile, will probably be offered to 
definitely détermine the working out of the ordinance in practice, in 
its business application. The test of expérience — the most suprême 
test — may hâve been applied. As to the propriety of this test, Mr. 
Justice Woods, in the case of Tilley v. Kailroad Co., 5 Fed. 662, 
when speaking of a hearing bef orè hiïn in an application for injunc- . 
tion àgainst the enfofcement of rates fixed by a railroad commis- 
sion, says : , 

"The officers of the railroad compâny déclare that the rates fixed by the 
commission will so reduce its Income thàt lt will not sufflce to pay the running 
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erpenses of the road and the interest on the bonded debt, leaving nothing for 
dividends to its stockholders. The railroad commissioners assert that thelr 
schedule was framed to produce eight per cent, income on the value of the_road, 
after paying cost of maintenance and running expenses. Which view ls the 
correct one, it is impossible to décide from the évidence submitted. There is, 
however, a conclusive vvay— and it seems to me it is the oniy one— by which 
this controversy can be settled, and that is by experiment. A réduction of 
railroad charges is not always followed by a réduction of either gross or net 
income. It can soon be settled which is right— the railroad company's offlcers, 
or the railroad commission— in their view of the efïect of the commission's 
tariff of rates, by allowing the tariff to go into opération." 

This language is quoted by Judge Brewer (Railroad Co. v. Dey, 38 
Ped. 664) on a hearing bef ore him upon an application for a prelim- 
inary injunction in this state against a tariff of rates prescribed by 
the railroad commissioners of Iowa. Judge Brewer, after making 
the quotation, adds: 

"While quoting this language as applicable hereto, I do not indorse it as of 
universal application, but only under the circumstances of the présent case. 
Where the efïect of the rates is doubtl'ul, with a probability that they will 
prove compensatory, and the amount of business to be thereby affected is com- 
paratively small, I think the courts may well wait for the test of expérience. 
Influenced by thèse considérations, I am led to refuse the preliminary injunc- 
tion, and to set aside the restraining order heretofore entered. It may well be 
that by the time this case cornes to a final hearing the test of expérience will 
hâve solved some of thèse matters, and it may be clear— as now seems probable 
—that the rates imposed by this last schedule are compensatory, within the 
rule laid down in the prior opinion, in which case an injunction ought not to 
issue, or clear that they are not compensatory, in which case, beyond any 
doubt, in my mind, a final and permanent injunction ought to be granted." 

Is there, from the proof herein, such danger to plaintiff — such 
showing of irréparable in jury to plaintiff — as to require that the 
preliminary writ shall issue? Taking the situation of plaintiff and 
défendant, where are the pressing, the controlling, equities? Plain- 
tiff, at furthest, will receive within 40 cents per 1,000 feet of the 
priées heretofore received. According to the proof as now present- 
ed, plaintiff will pending this suit receive some profit. It is not com- 
pelled, as were plaintiffs in the Reagan and Ames Cases, to perform 
its business at ruinous or destructive rates, and without any com- 
pensation. The final hearing herein need not long be delayed, with 
a décision had on the merits, upon ail the évidence that may be 
presented. 

I hâve not attempted to notice herein ail the points argued or 
pressed by counsel. Were I to attempt such présentation, this opin- 
ion, already too lengthy, would be greatly prolonged. I hâve given 
to the considération of this application much time and study, 
through différent methods of computation as to the items involved. 
About 10 days were occupied with the matter at the oral hearing 
in last August. The printed briefs of counsel were received after 
I had entered npon the fall sessions of this court, in September. 
Thèse sessions continue, without interruption, until in December. 
I hâve devoted the past three weeks to the investigation of the 
proof and law presented, to the exclusion of other pressing officiai 
business. The nature of this case not only justified, but required, 
this exclusive and unremitting attention. The proof consista of 
v.72F.no.7 — 54 
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many hundreds of typewritten pages, with numerous tabular ex- 
hibits. The présentation by counsel of the facts and principles of 
law involved has been unusually thorough and complète, and con- 
sistent with the important financial and public interests involved, 
and as would hâve been confidently expected from the eminent légal 
standing and recognized ability of. counsel representing the parties. 
If the court has erred in the conclusions reachèd, certainly such 
resuit cannot be charged to failure of counsel in presenting the case. 
I do not flnd in the proof presented and conclusions reached herein 
such showing as, when opposed to the prima facie proof of reason- 
ableness of rates which accompanies and must be given to the ordi- 
nance, requires or justifies the issuing of a preliminary injunction. 
Accordingly the application for a preliminary injunction is denied, 
to which plaintiff excepta. 



PRESTON v. FINLBÏ, Comptroller. 
(Circuit Court, W. D. TexaB. March 9, 1896.) 

1. EqUITY PlEADING— DeMURBER AND PlEA — CERTIFICATS AND AFFrDAVIT. 

Demurrers which are unsupported either by certlficate of counsel or 
affidavit of the party, as required by equity rule 31, must be disregarded, 
but they may be considered as grounds of objection to granting a pre- 
liminary injunction prayed for. 

2. CONSTITUTIONAI, L.AW— LlBERTY OP THB PRESS— TaXING SALE OF NeWSPAPERS. 

The act of the Twenty-Fourth législature of Texas which provides for 
levying a tax on the occupation of selling the Sunday Sun, the Kansas 
City Sunday Sun, or other publications of like character, is not in con- 
travention of article 1, § 8, of the state constitution, relating to the liberty 
of the press, or of article S, % 2, relating to uniformity of taxation. Thomp- 
son v. State, 17 Tex. App. 253, and Baldwln v. State, 8 S. W. 109, 21 Tex. 
App. 591, followed. 
8. Same— Titles of Lawb. 

The subject of the said act is sufficlently expressed in its title, within 
the requirement of article 3, § 35, of the state constitution. 
4. Same. 

The provision of article 1, § 10, cl. 2, of the constitution of the United 
States, that no state shall, without consent of congress, lay any lmposts 
or duties on imports, etc., does not apply to articles brought lnto the 
state from a sister state. Woodruff v. Parham, 8 Wall. 136, followed. 
6. Same — Interstate Commerce — Newspapers. 

Newspapers are subjects of commerce, within the meaning of the pro- 
vision in the constitution of the United States relating to commerce be- 
tween the states. 
6. Same. 

The Texas statute imposlng an occupation tax of $500 upon every per- 
son, flrm, or association engagea in seEing the Sunday Sun, the Kansas 
City Sunday Sun, or other publications of like character, being applicable 
to ail persons, whether résidents of the state or not, engaged In selling 
"publications of like character" with those specifically mentioned, is not 
a discrimination either against the person or the property of the owners 
of the publications named, and is therefore not invalid as a régulation of 
Interstate commerce. 

This bill, duly sworn to by H. L. Strohm, Esq., one of the attorneya 
of complainant, was brought by Henry il Preston, a citizen of the 
state of Missouri, against the comptroller of public accounts of this 
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state, to restrain the collection of an occupation tax. The question 
now before the court arises upon a motion made by the complainant 
for a temporary injunction. The allégations of the bill, material to 
be considered, are the following: 

"Your orator, Henry L. Preston, is now, and for more than flve years last 
past has been, engagea in the newspaper business at Kansas City, Missouri, 
as éditer and publisher of the Kansas City Sunday Sun, a weekly newspaper 
wholly prepared, edited, and published at Kansas City, in the state of Mis- 
souri. That the said newspaper, the Kansas City Sunday Sun, has been duly 
entered by the post-office department for transmission through the United 
States mails as second-class matter, and is so transported by the United 
States government from the state of Missouri into and through the various 
states of the United States, including the state of Texas. That each sep- 
arate eopy of said newspaper, before being mailed from the state of Mis- 
souri, is separately folded, and constitutes a separate, original, and complète 
package in itself, and is so delivered and sold by your orator through bis 
various agents in the state of Texas. That the monthly shipments of your 
orator's said newspaper from the state of Missouri into the state of Texas 
exceed flfty thousand copies, of a total value of over two thousand five hun- 
dred dollars. That said shipments are made by your said orator to one or 
more persons in each of the several counties of the state of Texas, who are 
the duly employed and authorized agents for your said orator, and, as such, 
distribute and sell your orator's said newspaper to the numerous patrons 
within the state of Texas. Your orator further says that the défendant R. W. 
Finley, in his officiai capacity as comptroller of public accounts of the state 
of Texas, has notified each tax collecter throughout the state of Texas that 
there is a spécial occupation tax of flve hundred dollars per annum, In each 
county, to be levied upon every person, firm, or association of persons selling 
or offering for sale the Kansas City Sunday Sun, and that he is about to 
transmit to each tax collecter of the state of Texas receipts executed by him 
for the immédiate collection of said alleged occupation tax, in accordance with 
article 4668c, Sayles' Civ. St. Tex., and that he threatens and is about to en- 
force and compel the collection of said tax against each of the agents of your 
orator; that said threatened act of said défendant, if performed or attempted 
to be performed, will occasion a multiplicity of suits throughout the state of 
Texas, and will do your orator an irréparable injury, for which he has no 
sufficient or adéquate remedy at law. Your orator further says that the 
threatened act of the défendant herein complained of is founded upon an 
act of the Twenty-Fourth législature of the state of Texas, entitled 'An act 
to provide for levying a tax on the occupation of selling or offering for sale 
the Sunday Sun, the Kansas City Sunday Sun, or other publications of like 
character, whether illustrated or not.' and is in the words and figures follow- 
ing, to wit: 

" 'Section 1. Be it enacted by the législature of the state of Texas. There 
shall be levied on and collected from every person, firm or association of per- 
sons selling or offering for sale, the "Sunday Sun," the "Kansas City Sunday 
Sun," or other publications of like character, whether illustrated or not, the 
sum of flve hundred dollars in each county in which sale may be made or 
offered to be made. 

" 'Sec. 2. The near approach of the close of the présent session of the légis- 
lature and the large number of bills now pending on the calendar, and the 
fact that the occupation herein taxed is not now taxed by law, créâtes an 
emergency and a public necessity exists that the constitutional rule requiring 
bills te be read on three several days be suspended, and that this act take 
effect and be in force from and after its passage, and it is so enacted.' " 

The bill then allèges that the act of the législature is unconstitu- 
tional and void, and states at length the reasons therefor, which may 
be summarized as follows: 

First. Because it is in violation of section 8, art. 1, of the state constitution, 
in that it curtails the liberty of the press. Second. The act amounts in fact 
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to an attempt at an unauthorized police régulation, and créâtes a prohibitory 
tax upon complalnant's newspaper, and is not a bona fide tax for any pur- 
pose. Third. Because the subject of tbe act is not expressed in îts title, and 
the act is therefore répugnant to section 35, art 3, of tbe state constitution. 
Fourth. Bécause it is in violation of clause 3, § 8, art. 1, of the constitution 
of tbe United States, in that it attempts to regulate commerce ainong tbe 
several states. Fifth. It conflicts witb clause 2, § 10, art. 1, of tbe constitu- 
tion of the United States, in that it lays an impost or duty on imports without 
the consent of congress. Sixth. Because tbe act of tbe législature is so in- 
definitely and unintelligibly framed, and of such doubtful construction, that 
it cannot be properly understood what character of publication it is intended 
to tax, or what particular class of persons it is designed to effect, etc. Sev- 
enth. Because it is spécial législation, and it is calculated to affect only the 
newspaper of complainant, and deprive him of the légal use of his property 
without just cause, and without due process of law. 

An injunction is prayed to enjoin the comptroller, his clerks, 
agents, etc., from doing any act tending to collect, or enforce the col- 
lection of, the tax. Attachée! to the motion are the following ex- 
hibits: 

"Exhibit A. 

"State of Missouri, Jackson Oounty — ss.: Henry L. Preston, tbe complainant 
herein, being flrst duly sworn, on his oath says that ne has read tbe eom- 
plainant's bill herein filed, and that, of his own knowledge, tbe allégations 
therein are true, except as to those stated on information and belief, and 
those affiant believes to be true. Affiant f urther says that according to his 
best information and belief, and so allèges the fact to be, there are 226 or- 
ganized counties in the state of Texas, a list of the names of which, with the 
names of each county seat, is hereto attached, and marked 'Exhibit B.' That 
affiant attaches hereto, and marks 'Exhibit C,' a true copy of the entry of tbe 
Kansas City Sunday Sun at tbe post office at Kansas City, Missouri, to wbich 
he has added an affidavit of the postmaster at Kansas City, Missouri, estab- 
lishing the fact that said certlficate is in f ull force and effect. Affiant further 
says that Exhibit D, hereto, is a true copy of the Kansas City Sunday Sun 
of a date prior to the passage of chapter 50,of the Acts of tbe 24th législature, 
and that Exhibit É, hereto attached, is a true copy of the Kansas City Sunday 
Sun of a date subséquent to the passage of said act. Further, affiant saith not. 
! • "Henry L. Preston. 

"Subscribed and sworn to before me by said Henry L. Preston this Nov. 
20tb, 1895. My commission expires April ISth, 1899. 

"[Seal.] Ida E. Snow, 

"Notary Public for Jackson County, Missouri." 

"Exhibit 0. 

"State of Missouri, County of Jackson— ss.: Homer Reed, being duly sworn, 
says that he is the postmaster of Kansas City, Missouri; that the Kansas City 
Sunday Sun is a newspaper published at Kansas City, Missouri, and is regu- 
lafly admitted for transmission tbrough the United States mails as second- 
class mail matter; and that tbe certificate, a copy of wbicb is hereto attached, 
is in full force and effect. Homer Reed, 

"Postmaster Kansas City, Missouri. 

"Subscribed and sworn to before me by said affiant this 20th day of Novem- 
ber, 1895. Ida E. Snow, Notary Public. 

"My commission expires April 13th, '99. [Seal.] 

"(3249) 
"Certificate of Entry of Publication as Second-Class Matter. 

"Post Office of Kansas City, Mo., Sept 17tb, 1894. 
"I hereby certify that the Kansas City Sunday Sun, a weekly newspaper pub- 
lished at this place, has been determined by tbe third assistant postmaster 
gênerai to be a publication entitled to admission in tbe mails at the pound rate 
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of postage, and entry of it as such is accordingly made upon the books of this 
office. Valid whlle the character of the publication remains unchanged. 

"Homer Reed, Postmaster, 
"By Chas. N. Seidlitz, Asst. P. M." 

Attachée! as exhibits to the bill are also several copies of complain- 
ant's newspaper, the Kansas City Sunday Sun. 

The attorney gênerai, appearing in behalf of the comptroller, 
interposes demurrers setting forth the following objections to 
the bill: 

"First. That the complainant hath not in said bill made or stated such a 
cause as doth or ought to entitle him to any such relief as is thereby sought 
and prayed for against this défendant. Second. If the statute of the state 
imposing an occupation tax on the business of selling the Kansas City Sun- 
day Sun is void, the courts of law afford complainant an adéquate and com- 
plète remedy. Third. That complainant' s bill fails to show that the Kansas 
City Sunday Sun is such a newspaper as, under the laws of this state and 
of the United States, can be circulated through the mails, or the circulation 
of which in this state could not be prevented by this state, in a reasonable 
exercise of its police powers. Fourth. The complainant's bill does not show 
that this défendant has any authority to prosecute or force the collection of 
any of the occupation tax alleged to be due; but, on the contrary, said bill 
doth show that this défendant has no légal duty to perform in connection 
therewith, except to furnish the tax collectors of the several counties of this 
state the receipts which they are authorized to issue to those paying said tax, 
and that upon furnishing said receipts to the tax collectors the légal duty 
and liability of this défendant are at an end, except in so far as may be 
necessary to settle with the said tax collectors for such money as they may 
receive. Fifth. That it appears by said complainant's bill that there are divers 
other persons, necessary parties to said bill, but who are not made parties 
thereto; that is to say, it appears that ail the tax collectors of the state of 
Texas, or at least some orie or more of them, should be made parties thereto, 
so that they may be enjoined from attempting to collect said tax, and from 
prosecuting complainant by reason of bis failure to pay the same." 

Harry L. Strohm and Boykin & Bashaw, for complainant 
M. M. Crâne, Atty. Gen. of Texas, for défendant. 

MAXEY, District Judge, after stating the case, delivered the 
following opinion: 

The objection is made in limine by counsel for complainant, to 
the demurrers of défendant, that they are not supported by the 
usual certiflcate of counsel and affidavit of défendant, as required 
by equity rule 31, which provides that: 

"No demurrer or plea shall be allowed to be filed to any bill, unless upon a 
certiflcate of counsel that in his opinion it is well founded in point of law, 
and supported by the affidavit of the défendant that it is not interposed for 
delay; and if a plea, that it is true in point of fact." 

Neither the certiflcate nor affidavit required by the rule is ap- 
pended to the demurrers, and they should therefore be disregarded. 
Construing the rule above quoted, it is said by the suprême court 
that: 

"Inasmuch as the so-called demurrer was fatally defective, in lacking the 
affidavit of défendant and certiflcate of counsel required by rule 31, there was 
no error in disregarding it and entering a decree pro confesso." Furnace Co. 
v. Witherow, 149 U. S. 576, 13 Sup. Ct. 936; National Bank v. Insurance Co., 
104 U. S. 76. 
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Although the demurrers, as such, cannot be regarded, no rea- 
son is perceived why they may not be considered as grounds of 
objection to granting the preliminary injunction prayed by the 
bill. 

The bill in the présent case seeks to enjoin the collection of an 
occupation tax imposed by the state, upon the two gênerai grounds 
that the act of the législature is in violation of the state consti- 
tution, and that it is répugnant to the constitution of the United 
States; and, as a further ground of équitable cognizance, it is 
insisted that the enforcement of the statute by the collection of 
the tax would subject complainant to a multiplicity of suits, and 
resuit in irréparable injury. That an injunction should issue, in 
a proper case, to restrain the collection of a tax, is doubtless true. 
To authorize it, however, the tax must not only be illégal, but the 
party must, by his bill, bring his case under some acknowledged 
head of equity jurisdiction, "such as that the enforcement of the 
tax would lead to a multiplicity of suits or produce irréparable in- 
jury, or, where the property is real estate, throw a cloud upon 
the title of complainant." Shelton v. Platt, 139 U. S. 594, 11 
Sup. Ct. 646; Railway Co. v. Cheyenne, 113 U. S. 516, 5 Sup. Ot. 
601; State Railroad Tax Cases, 92 U. S. 575; Hannewinkle v. 
Georgetown, 15 Wall. 547; Dowb v. Chicago, 11 Wall. 109; Bless- 
ing v. Galveston, 42 Tex. 641. It consequently follows that, if the 
tax be a légal charge, — if it be lawfully exacted pursuant to a 
constitutional statute, — an injunction should not issue to stay the 
hand of the state in the collection of its revenue. Is the statute 
in question obnoxious to the objections urged by counsel for com- 
plainant? It is assailed flrst on the ground that it is in violation 
of the constitution of the state. Counsel for complainant, after 
discussing in their brief several objections to the act of the lég- 
islature, make the following admission: 

"In answer to this the défendant may cite the court to the case of Thomp- 
son v. State, 17 Tex. App. 253. It is true that in that case the learned judge 
who announced the opinion of the court upheld a similar law to the statute in 
controversy, and later reafflrmed the décision in the case of Baldwin v. State, 
21 Tex. App. 591, 3 S. W. 109. In neither of thèse cases was the construction 
of article 6 of the Pénal Code asked, nor was the claim made that section 8 
of the bill of rlghts was violated." 

It must be remembered that this is not a tribunal clothed with 
power to revise and reverse the décisions of the highest courts of 
the state upon questions which concern the validity of a state law, 
as affected by the constitution of the state, and the true construc- 
tion of that law. Generally speaking, such décisions are binding 
upon the fédéral courts, and are to be accepted by them as correct 
expositions of the law in a given case. Thus, it is said by Mr. 
Justice Miller, speaking for the court, in State Railroad Tax Cases, 
supra: 

"As the whole matter, then, concerns the validity of a state law, as affected 
by the constitution of the state, that question, and the other one of the true 
construction of that statute, belong to the class of questions in regard to which 
this court still holds, with some few exceptions, that the décisions of the state 
courts are to be accepted as the rule of décision for the fédéral courts." 
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In Machine Co. v. Gage, 100 U. S. 677, it is said by Mr. Justice 
Swayne, as the organ of the court, that: 

"The sewing machines hère in question were made In Connectieut. The 
suprême court of the state held in this case 'that the law taxing the peddlers 
of. such machines levied the tax upon ail peddlers of sewing machines, with- 
out regard to the place of growth or produce of material or of manufacture.' 
We are bound to regard this construction as correct, and to give it the same 
effect as if it were a part of the statute." 

And in Pullman's Palace-Car Co. v. Pennsylvania, 141 U. S. 21, 
11 Sup. Ct. 876, this emphatic language is employed by Mr. Justice 
Gray, who rendered the opinion of the court: 

"Upon this writ of error, whether this tax was in accordance with the law 
of Pennsylvania is a question in which the décision of the highest court of the 
state is conclusive." 

In the case at bar the argument of counsel seems to proceed 
upon the assumptions : (1) That this case involves distinct ques- 
tions, concerning which no ruling was requested, nor made by 
the court of appeals, in the Cases of Thompson and Baldwin; and 
(2) that those cases hâve been overruled by the same court in Ex 
parte Neill, 32 Tex. Cr. R. 275, 22 S. W. 923. By référence to the 
Thompson Case, it will be seen that he was indicted for the of- 
fense "of pursuing the occupation or business of selling and offer- 
ing for sale the Illustrated Police News and Police Gazette with- 
out obtaining license and paying occupation tax therefor." The 
trial resulted in his conviction, and the assessment of a fine of f 750. 

"The motion in arrest of judgment alleged that the indictment chargea no 
offense; that the act of May 4, 1882, so far as it attempts to levy the tax for 
the failure to pay which the défendant was indicted, is oppressive, indefinite, 
and uncertain, and beyond the power of the législature; the said act is ré- 
pugnant to section 2, art. 8, of the constitution; that the indictment did not 
sufdciently and with certainty describe the occupation for the pursuing of 
which the défendant was sought to be chargea; that the prosecution was 
such as is expressly prohibited by section 8 of article 1 of the constitution." 

By the act of May 4, 1882, it is provided that there shall be levied 
on and collected "from every person, flrm or association of per- 
sons selling or offering for sale, the Illustrated Police News, Police 
Gazette, and other illustrated publications of like character, the 
sum of f 500 in each county in which such sale may be made or 
offered to be made." Judge Willson, in delivering the opinion of 
the court, says: 

"There is but a single question presented by the record for our détermina- 
tion, and that is the constitutionality of the above-quoted statutory pro- 
vision. Counsel for appellant contends that said law is unconstltutional for 
two reasons: (1) That the tax levied by it is not 'equal and uniform upon the 
same class of subjects.' Const. art. 8, §§ 1, 2. (2) That it is oppressive, vague, 
uncertain, indefinite, and beyond the power of the législature." 

At page 258, 17 Tex. App., Judge Willson further says: 

"In support of our view that the law in question is valid, that it was fully 
within the power of the législature to enact it, and that it is not obnoxious 
to any of the objections made to it, we cite the following additional authori- 
ties: Cooley, Tax'n, 396, 403, 404; Cooley, Const. Lim. 713, 725, 748, 749; 
Burroughs. Tax'n, § 77; Languille v. State, 4 Tex. App. 312; Higgins v. 
Rinker, 47 Tex. 393." 
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From the record in Thompson 's Case, it appears that his counsel, 
in their motion in arrest of judgment, relied upon the same article 
of the bill of rights (Const. art. 1, § 8) as do counsel for complain- 
ant hère; and, while the construction of article 6 of the Pénal 
Code was not directly requested, it may be answered that it was 
necessarily involved, for if the statute was so vague and indefinitely 
framed, or of such doubtful construction, that it could not be un- 
derstood, its invalidity would hâve been declared by the court if 
article 6 had no place in the Pénal Code. 

Counsel for complainant urgently insist that a tax levied upon 
the occupation of selling a newspaper contravenes section 8, art. 
1, of the constitution, because it restricts the liberty of the press. 
That article is as follows: 

"Every person shall be at liberty to speak, write or publish his opinions on 
any subject, being responsible for the abuse of that privilège; and no !aw 
shall ever be passed curtatling the liberty of speech or of the press." 

It has already been shown that this provision of the constitution 
was relied upon by counsel in Thompson's Case to defeat a simi- 
lar statute, which was declared by the court to be in ail respects 
constitutional. And, as the décision of the court of appeals is 
binding upon this court, it is deemed useless to pursue the argu- 
ment further, except to add, in the language of Jadge Simkins: 

"It is obvious, from the express terms of the constitution, that the only ex- 
emptions from the all-pervading power of taxation are the agricultural and 
mechanlcal pursuits." Ex parte Williams, 31 Tex. Or. R. 272, 20 S. W. 580; 
Albrecht v. State, 8 Tex. App. 221; Languille v. State, supra. 

The position assumed by counsel for complainant, that article 
6 of the Pénal Code, and section 8 of the bill of rights, were not 
substantially given effect by the court in Thompson's Case, does 
not seem to be well taken. But it is further contended that the 
Cases of Thompson and Baldwin are overruled by the subséquent 
case of Ex parte Neill, supra. A brief référence to Ex parte Neill 
will demonstrate the fallacy of this contention. Neill, a news- 
dealer in the city of Seguin, was arrested and âned in the mayor's 
court for violating the following ordinance: The city council of 
the city of Seguin ordained — "That the Sundày Sun, a paper said 
to be published at Chicago, Illinois, is hereby declared a public 
nuisance, and its circulation prohibited within the corporate limits 
of the city of Seguin. Any person or persons offering to sell, 
barter, give away, or in any manner dispose of the Sunday Sun 
in violation of above ordinance, shall be punished in a fine not to 
exceed one hundred dollars." Resorting to a writ of habeas corpus, 
Neill was reraanded to custody by the county judge, and appealed 
his case to the court of criminal appeals. The court properly held 
the ordinance void, and observed: "We are not informed of any 
authority which sustains the doctrine that a municipal corporation 
is invested with the power to déclare the sale of newspapers a 
nuisance." The court makes no référence, direct or remote, to the 
Tbompson and Baldwin Cases. Why? Because there is such 
striking dissimilarity between them and Neill's Case that it was 
evidently deemed altogether unnecessary to allude to the distinc- 
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tion. "We take it to be a sound principle," says the suprême court, 
"that no proposition of law can be said to be overruled by a court, 
which was not in the mind of the court when the décision was 
made." Woodruff v. Parham, 8 Wall. 138. 

The décisions of the court in Thompson v. State and Baldwin v. 
State are therefore binding upon this court, in so far as they af- 
fect questions already discussed. This further objection is, how- 
ever, urged by complainant's counsel to the validity of the act in 
question : 

"Because the act is In violation of section 35, art. 3, of the constitution of the 
state of Texas, in this: that the subject of said act is not expressed in the title. 
The title expresses only the taxing of a certain occupation, while the act itself 
taxes each individual, and single sale or offer of sale, whether selling said news- 
paper be followed as an occupation or not" 

As the question involved in this objection did not arise, and could 
not hâve arisen, in the Thompson Case, it becomes the duty of the 
court to consider it. The act complained of, including its title, 
is set out in the foregoihg statement of the case, and need not be 
repeated. Having under considération section 35, art. 3, of the 
constitution, it is said by Judge Clark, in Albrecht v. State, 8 Tex. 
App. 221, that: 

"In construing the provision, therefore, courts hâve almost uniformly re- 
fused to adopt a strict and literal construction, which would inevitably tend to 
the serious embarrassaient of législation, and hâve uniformly sustained législa- 
tion when the several provisions of the act are fairly indicated in the gênerai 
object as stated in the title, under a rule adopted by themselves, giving to the 
sections a broad and libéral construction. The gênerai purpose of the provi- 
sion is fully accomplished when a law has but one gênerai object, which is 
fairly indicated by its title; and the generality of the title is not objectionable 
so long as it is not made a cover to législation incongruous in itself, and which 
by no fair intendment can be considered as having a necessary or proper con- 
nection." 

In support of the principle, Judge Clark cites Breen v. Railway 
Co., 44 Tex. 302; Giddings v. City of San Antonio, 47 Tex. 548; Ex 
parte Mabrv, 5 Tex. App. 93; Bailroad Co. v. Potts, 7 Ind. 681; Peu- 
ple v. Briggs, 50 N. Y. 553; Cooley, Const. Lim. 141-145. 

In Day Land & Cattle Co. v. State, 68 Tex. 542, 4 S. W. 865, Mr. 
Justice Stayton, delivering the opinion of the court, states the 
purpose of the constitutional provision in the following language: 

"As said in Tadlock v. Eccles, 20 Tex. 793, 'the intention, doubtless, wae tt> 
prevent embracing in an act having one ostensible object provisions naving ne 
relevancy to that object, but really designed to effectuate other and wholly di' 
ferent objects, and tlius to conceal and disguise the real object proposed by the 
provisions of an act under a false and deceptive title.' A title or act essen- 
tially single in subject, which does not conceal or disguise the real purpose, is 
not subject to constitutional objection, although the ends intended to be reached 
through the one subject may be many." 

There is no ambiguity in the act in question, nor real incon- 
sistency between it and the title. The act, considered in connec- 
tion with its title, makes manifest the législative intent to tax 
every person who sells or offers for sale the publications named. 
Tested by the authorities referred to, the law is not obnoxious to 
the objection urged against it; and, following the décisions of the 
highest courts of the state, it rnust be held valid in its entirety, 
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as a législative enactment in harmony with the provisions of the 
state constitution. 

Oounsel for complainant further challenge the validity of the 
statute upon the grounds (1) that "it is in violation of clause 3 of 
section 8 of article 1 of the constitution of the United States, in 
that it attempts to regulate commerce among the several states"; 
and (2) "because it is in conflict with clause 2, § 10, art. 1, of 
the constitution of the United States, in that it lays an impost or 
duty on imports without the consent of congress, — said Kansas 
City Sunday Sun being an article of import from the state of Mis- 
souri into the state of Texas, by your orator herein." The intricate, 
difficult, and serious questions which thèse objections involve hâve 
received at the hands of the court the careful attention and thought- 
ful considération which their importance demands. A large num- 
ber of cases hâve been examined, beginning with Gibbons v. Ogden 
(decided in 1824) 9 Wheat. 1, and extending to Emert v. Missouri 
(decided in 1895) 156 U. S. 296, 15 Sup. Ct. 367. And thé. embar- 
rassaient attending the effort of the trial court to reach correct 
conclusions in cases involving "the questions of the nature of the 
power to regulate commerce, and how far that power is exclusively 
vested in congress," is greatly enhanced when it is reflected that, 
employing almost the exact language of Mr. Justice Miller, the 
question has seldom been decided in the suprême court with un- 
animity. Hinson v. Lott, 8 Wall. 152. Although 28 years hâve 
elapsed since the statement made by that eminent jurist, a con- 
tinuing "want of unanimity" is clearly made manifest by later dé- 
cisions; notably, those rendered in Leisy v. Hardin, 135 U. S. 100, 
10 Sup. Ct. 681, and the récent case of Plumley v. Massachusetts, 
155 U. S. 461, 15 Sup. Ct. 154. With thèse observations, the court 
will proceed to inquire whether the objections of counsel are ten- 
able. The two clauses of the fédéral constitution invoked to de- 
feat the statute read as follows* 

Clause 3, § 8, art. 1: "The congress shall hâve power * * * to regulate 
commerce with foreign nations, and among the several states, and with the 
Indlan tribes." 

Clause 2, § 10, art. 1: "No state shall, without the consent of the congress, 
lay any imposts, or duties on Imports or exports, except what may be absolutely 
necessary for executlng its inspection laws." 

By the Texas statute, "every person, firm or association of per- 
sons selling or offering for sale the 'Sunday Sun' the 'Kansas City 
Sunday Sun,' or other publications of like character, whether il- 
lustrated or not," is required to pay "the sum of flve hundred dol- 
lars in each county in which sale may be made or offered to be 
made." Article 112 of the Pénal Code of 1895 provides: 

"Any person who shall pursue or follow any occupation, calling or profession, 
or do any act taxed by law, without first obtaining a license theref or, shall be 
fined in any sum not less than the amount of the taxes due, and not more than 
double that sum." 

The case made by the bill is that the complainant is a citizen 
of Missouri; that he is the editor and publisher of the Kansas City 
Sunday Sun; that his newspaper has been entered by the post- 
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office départaient for transmission through the mails as second- 
class matter, and is so transported by the United States govern- 
ment from the state of Missouri into the state of Texas; that each 
separate copy of his paper, before being mailed from the state of 
Missouri, is separately folded, and constitutes a separate, original, 
and complète package in itself, and is so delivered and sold by 
him through his various agents in the state of Texas; that the 
monthly shipments of his paper to the state of Texas exceed 50,000 
copies; that said shipments are made by him to one or more per- 
sons in each of the several counties of the state, who are his duly- 
employed and authorized agents, and as such distribute and sell 
his papers to the numerous patrons thereof within the state. Upon 
the case thus made the complainant relies to defeat the state stat- 
ute, as being répugnant to the provisions of the two clauses of 
the constitution above quoted, "in that it, in efifect, régulâtes com- 
merce among the several states, and, without the consent of con- 
gress, lays an impost duty upon the complainant's newspaper." 
"'Commerce,'" says the suprême court, "is a term of the largest 
import. It comprehends intercourse for the purposes of trade, in 
any and ail its forms, including the transportation, purchase, sale, 
and exchange of commodities between the citizens of our country 
and the citizens or subjects of foreign countries, and between the 
citizens of différent states." Welton v. Missouri, 91 U. S. 280. 
In County of Mobile v. Kimball, it is said by the suprême court 
that "commerce with foreign countries and among the states, 
strictly considered, consists in intercourse and trame, including in 
those terms navigation, and the transportation and transit of per- 
sons and property, as well as the purchase, sale, and exchange of 
commodities." 102 U. S. 702; McCall v. California, 136 U. S. 108, 
10 Sup. Ct. 881. "Commerce, undoubtedly, is trafic," said Chief 
Justice Marshall, "but it is something more. It is intercourse. 
It describes the commercial intercourse between nations and parts 
of nations, in ail its branches, and is regulated by prescribing rules 
for carrying on that intercourse." Gibbons v. Ogden, 9 Wheat. 
189. Within the comprehensive définition given the term "com- 
merce" by the suprême court, a newspaper is a subject of com- 
mercial intercourse and sale between state and state, like any 
other article in which a right of traffic exists. But is the con- 
clusion warranted that a statute infringes the constitution when 
it imposes a tax upon every person alike, whether résident or non- 
resident, who sells within the limits of a state a newspaper pub- 
lished in another state, and other publications of like character? 
Clause 2, § 10, art. 1, of the constitution is inapplicable to the 
question now under considération, as it has been expressly held 
by the suprême court that the constitutional provision against tax- 
ing imports by the state does not extend to articles brought from 
a sister state. Discussing this clause, Mr. Justice Miller, in Wood- 
ruff v. Parham, 8 Wall. 136, 137, says: 

"Whether we look, then, to the terms of the clause of the constitution In ques- 
tion, or to Its relation to the other parts of that instrument, or to the history of 
Its formation and adoption, or to the comments of the emlnent men who took 
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part in those transactions, we are forced to the conclusion that no intention 
existed to prohiblt, by this clause, the right of one state to tax articles brought 
into it from another." Hinson v. Lott, supra; Brown v. Houston, 114 U. S. 
622, 5 Sup. Ct. 1091. 

Is the position of counsel maintainable, — that the statute is in 
dérogation of clause 3, § 8, art. 1, in that it attempts to regulate com- 
merce among the states? In support of this contention, reliance is 
placed upon Leisy v. Hardin, supra; Bowman v. Railroad Oo., 125 U. 
S. 465, 8 Sup. Gt. 689, 1062; Robbins v. Taxing Dist, 120 U. S. 489, 
7 Sup. Gt. 592, — and other authorities cited in the brief. It would 
prove a fruitless undertaking for the court to attempt a review 
of the cases, for the purpose of distinguishing between them. That 
duty has been performed by the suprême court in numerous cases, 
and particularly in the exhaustive prevailing and dissenting opin- 
ions in Leisy v. Hardin, in Plumley v. Massachusetts, and Emert v. 
Missouri. And it may be remarked that, in Plumley v. Massa- 
chusetts, Leisy v. Hardin is expressly limited. 155 U. S. 474, 15 
Sup. Ct. 154. Without entering, therefore, upon a more extended 
référence to the cases, it is thought that the disposition of this 
case should be controlled by the principles laid down by the court 
in Woodruff t. Parham, Hinson v. Lott, Machine Co. t. Gage, Brown 
v. Houston, and Emert y. Missouri. In essential respects, the facts 
of Woodruff V. Parham are quite similar to those upon which com- 
plainant hère relies, and may be stated as follows: 

"The city of Mobile, Alabama, in accordance with a provision of its charter, 
authorized the collection of a tax for municipal pnrposes on real and personal 
estate, sales at auction, and Sales of merchandise, capital eniployed in business, 
and income within the city. This ordinance being on the city statute book, 
Woodruff and others, auctioneers, received in the course of their business, 
for themselves, or as consignées and agents for others, large amounts of 
goods and merchandise, the product of states other than Alabama, and sold the 
same in Mobile, to purchasers, in the original and unbroken packages. There- 
upon the tax collector for the city demanded the tax levied by the ordinance." 

Woodruff refused to pay, asserting that it was répugnant to the 
following clauses of the constitution: Clause 3, § 8, art. 1; clause 
2, § 10, art. 1; and clause 1, § 2, art. 4. The suprême court of 
Alabama decided in favor of the tax, and its judgment was afflrmed 
by the suprême court of the United States. In discussing the case 
the following questions and answers are suggested by the court : 

"But we may be asked, is there no limit to the power of the states to tax 
the produce ef their sister states, brought within their borders? And eau 
they so tax them as to drive them out, or altogether prevent their introduc- 
tion, or their transit over their terri tory? The case before us is a simple tax 
on sales of merchandise, imposed alike upon ail sales made in Mobile, whether 
the sales be made by a citizen of Alabama or of another state, and whether 
the goods sold are the produce of that state, or some other. There is no at- 
tempt to discriminate injuriously against the products of other states, or the 
rights of their citizens; and the case is not, therefore, an attempt to fetter 
commerce among the states, or to deprive the citizens of other states of any 
privilège or immunity possessed by citizens of Alabama. But a law having 
such opération would, in our opinion, be an infringement of the provisions of 
the constitution which relate to those subjects, and therefore void." 8 Wall. 
140. 
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The question in Hinson t. Lott arose upon the thirteenth section 
of the Alabama statute, which is in thèse words: 

"Before it shall be lawful for any dealer or dealers in spirituous liquors to 
offer any such liquors for sale within the limits of thls state, such dealer or 
dealers introdueing any such liquors into the state for sale shall flrst pay the 
tax-collector of the county into which such liquors are introduced, a tax of 
fifty cents per gallon upon each and every gallon thereof." 

Other sections of the same statute laid a tax of 50 cents per 
gallon on ail whisky and ail brandy from fruits manufactured in 
the state. With this statute in force, Hinson, a Mobile merchant, 
filed a bill against the tax collector for the city of Mobile and state 
of Alabama, "in which he set forth that he had on hand ûve barrels 
of whisky eonsigned to him by one Dexter, of the state of Ohio, 
to be sold on account of the latter in the state of Alabama, and 
that he had ûve other barrels purchased by himself in the state of 
Louisiana, and that he had brandy and wine imported from abroad 
(upon which he had paid the import duties laid by the United 
States, at the customhouse at Mobile), ail of which liquors he now 
held, and was offering for sale, in the same packages in which they 
were imported, and not otherwise." Hinson insisted that the stat- 
ute was void as being in conflict with the United States consti- 
tution, and prayed an injunction. The case went to the suprême 
court of the state, and "the state tax of fifty cents per gallon on 
the whisky of Dexter, of Ohio, and that purchased by plaintiff 
in Louisiana, was held to be valid." Upon writ of error to the 
United States suprême court the judgment was affirmed, and, after 
discussing the constitutional question, it is said by the court: 

"As the effect of the act is such as we hâve described, and it institutes 
no législation which discriminâtes against the products of sister staies, tout 
merely subjects them to the same rate of taxation which similar articles pay 
that are manufactured within the state, we do not see in it an attempt to 
regulate commerce, but an appropriate and legitimate exercise of the taxing 
power of the states." 

In Machine Co. v. Gage the following are the material facts: 
The Howe Machine Company was a corporation of Connecticut. 
It manufactured sewing machines at Bridgeport, in that state, 
and had an agency at Nashville, in the state of Tennessee. From 
the latter place an agent was sent into Sumner county to sell 
machines there. A tax was demanded from him for a peddler's 
license to make such sales. He denied the validity of the law un- 
der which the tax was claimed, but, according to a law of the 
state, paid the amount demanded by Gage as clerk of the county 
court. The company, who brought the suit to recover it back, was 
defeated in the lower court. The judgment was sustained by the 
suprême court of the state, and subsequently affirmed by the su- 
prême court of the United States, in an opinion delivered by Mr. 
Justice Swayne. After reviewing the cases the justice adds: 

"In ail cases of this class to which the one before us belongs, it is a test 
question whether there is any discrimination in favor of the state, or of the 
citizens of the state, which enacted the law. Wherever there is, such dis- 
crimination is fatal." 100 U. S. 679. 
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In Brown v. Houston a bill in equity was filed to restrain the 
défendant, Houston, from selling a lot of coal belonging to the 
plaintiffs for the purpose of collecting a tax imposed upon Per- 
sonal property by the authorities of the state of Louisiana. In 
addition to the usual averments to be found in similar bills, it was 
alleged by the plaintiffs— 

"That sald eoal was mlned in Pennsylvania, and was exported from said state 
and imported lnto the state of Louisiana as their property, and was then [at 
the time of the pétition], and had always remained, in its original condition, 
and never had been or become mixed or Incorporated with other property of 
the state of Louisiana; that when said assessment was made the said coal 
was afloat in the Mississippi river, in the parish of Orléans, in the original 
condition In which it was exported from Pennsylvania, and the agents, Brown 
& Jones, notifled the board of assessors of the parish that the coal did not 
belong to them, but to the plaintiffs, and was held as before stated, and was 
not subject to taxation, and protested against the assessment for that pur- 
pose." 

The plaintiffs prayed an injunction, which was granted. On 
final hearing the injunction was dissolved and the bill dismissed. 
The suprême court of Louisiana afflrmed the judgment (33 La. Ann. 
843), and the ruling was sustained by the suprême court of the 
United States. It was said by Mr. Justice Bradley, who delivered 
the opinion of the court, that: 

"As to the character and mode of the assessment, little need be added to 
what has already been said. It was not a tax imposed upon the coal as a 
foreign product, or as the product of anothér state than Louisiana, nor a tax 
imposed by reason of the coal being imported or brought into Louisiana, nor 
a tax imposed whllst it was In a state of transit through that state to some 
other place of destination. It was imposed after the coal had arrlved at its 
destination and was put up for sale. The coal had corne to its place of rest, 
for final disposai or use, and was a commodity in the market of New Orléans. 
It might continue in that condition for a year or two years, or only for a day. 
It had become a part of the gênerai mass of property in the state, and as such 
it was taxed for the current year [1880] as ail other property in the city of 
New Orléans was taxed. Under the law lt could not be taxed again until the 
following year. It was subjected to no discrimination in favor of goods 
which were the product of Louisiana, or goods which were the property of 
citizens of Louisiana. It was treated in exactly the same manner as such 
goods were treated. It cannot be seriously contended— at least, in the ab- 
sence of any congressional législation to the contrary— that -ail goods which 
are the product of other states are to be free from taxation in the state to 
which they may be carried for use or sale. Take the city of New York, for 
example. When the assessor of taxes goes hls round, must he omit from his 
list of taxables ail goods which hâve come into the city from the factories 
of New England and New Jersey, or from the pastures and grain fields of 
the West? If he must, what will be left for taxation? And how is he to dis- 
tinguish between those goods which are taxable and those which are not? 
With the exception of goods imported from foreign countries, still in the 
original packages, and goods in transit to some other place, why may he not 
assess ail property alike that may be found in the city, being there for the 
purpose of remaining there till used or sold, and constituting part of the 
great mass of its commercial capital, provided, always, that the assessment 
be a gênerai one, and made without discrimination between goods the product 
of New York, and goods the product of other states? Of course, the assess- 
ment should be a gênerai one, and not discrimina tive between goods of dif- 
férent states." 114 IL S. 632, 633, 5 Sup. Ct. 1091. 

Emert v. Missouri involved the construction of a statute of Mis- 
souri which required peddlers to obtain a license before selling their 
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wares, and imposed a penalty for noncompliance with ita provi- 
sions. An information was flled against Emert for failing to com- 
ply with. the law. He was adjudged guilty, and sentenced to pay 
a fine of f 50 and costs. The judgment was sustained by the su- 
prême court of Missouri (15 S. W. 81), and the case went by writ 
of error to the United States suprême court. 

"The facts were agreed,— that the Singer Manufacturing Company, for more 
than flve years last past, and on the day in question, was a corporation of 
New Jersey; that the défendant, on and prior to that day, was in the employ- 
aient of that company, and on that day, in pursuance of that employaient, 
and having no peddler's license, was engaged in going from place to place 
in Montgomery county, in the state of Missouri, with a horse and wagon, 
soliciting orders for the sale of the company's sewing machines, and having 
with him in the wagon one of those machines, the property of the company, 
and manufactured by it at its works in New Jersey, and which it had for- 
warded and delivered to him for sale on its account, and that he offered this 
machine for sale to various persons at différent places, and f ound a purchaser, 
and sold and delivered It to him." 

After an elaborate review of adjudged cases, embracing those 
above cited, the court held that: 

"The necessary conclusion, upon authorlty, as well as upon principle, is that 
the statute of Missouri, now in question, 1s nowlse répugnant to the power 
of congress to regulate commerce among the several states, but ls a valld ex- 
ercise of the power of the state over persons and business within its borders." 

So, also, it must be held in this case that the statute of Texas 
is not in conflict with the commerce clause of the constitution, 
but is a valid exercise of the power of the state over persons and 
business within its territorial limits, unless it discriminâtes against 
the person or property of complainant. If the discrimination ex- 
ists, as in Welton v. Missouri, supra; Walling v. Michigan, 116 
II. S. 446, 6 Sup. Ct. 454; Robbins v. Taxing Dist., supra; Asher 
v. Texas, 128 U. S. 129, 9 Sup. Ct. 1; Brimmer v. Eebman, 138 U. S. 78, 
11 Sup. Ct. 213 ; and others of that class, — then the statute, accord- 
ing to ail the décisions, would be répugnant to the constitution and 
void. It must be borne in mind that the court of appeals of this 
state held a similar statute as not being in conflict with the state 
constitution, and that the tax levied thereunder was not discrim- 
inative, but equal and uniform in its opération. Employing the 
précise language of the court: 

"This law exempts no publication belonging to the class represented by the 
two named publications from the tax levied. We conclude, therefore, that 
the tax levied ls equal and uniform; applicable to ail publications coming 
within the class designated." Thompson v. State, 17 Tex. App. 256. 

If, then, as said by the suprême court of the United States in 
référence to the décision of the suprême court of Tennessee, "We 
are bound to regard this construction as correct, and to give it 
the same effect as if it were a part of the statute," the conclusion 
is inévitable that the act in question should be construed as not 
discriminating either against the person or the property of com- 
plainant. The law, indeed, requires the person who sells the com- 
plainant's newspaper to pay the tax, but it is equally obligatory 
on ail persons who sell "other publications of like character" to 
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pay the same amount Whether, theref ore, the seller of the paper 
be a résident or nonresident of the state; whether the "Kansas 
City Sunday Sun, or other publication of like character," be edited 
and published in Missouri, Texas, or elsewhere, — each and ail, 
without distinction or discrimination, must submit to the require- 
ments of the law before selling, within the limita of the state, the 
designated publications. As thus construed, the act is not ob- 
noxious to the criticisms of counsel, and should be held to be a 
valid exercise of législative power, and not an encroachment on the 
commerce clause of the constitution. The motion for injunction 
should be denied, and it is so ordered. 



BURDICK v. PETBRSON et al. 

(Circuit Court, S. D. Iowa, C. D. February 4, 1896.) 

No. 1,952. 

Dbeds — Lost Ikstrdmbkts — Oral Pboof. 

In a suit to establish a lost Unrecorded deed of certain real estate, al- 
légea to hâve been given by one S. to one M. in exchange for other prop- 
erty conveyed by M. to S., both S. and M. being dead at the time of the 
trial, M.'s widow testified to the negotiatlons preliminary to the exchange; 
that she was présent when M. executed his deed to S.; that M. left with 
S., who sald he would now, hâve his deed executed; that M. returned with 
a deed from S. to him, which she read and preserved, and which she de- 
scribed in ail essential particulars, except the description of the land, as to 
which she remembered only that it was in the county where the land in 
question lay. Another witness testified that a few years later, M. having 
died in the meantime, his widow gave the deed to the witness to take to 
the place where the land lay, and make inquiries about taxes, etc., and he 
. corroborated M.'s widow as to the contents of the deed, and testified that 
ne" gave It to one J., to hâve lt recorded. J. testified that he did not havï 
the deed recorded, because he was not provided with the money for the 
purpose, and that he left the deed with one P., and he produced a mémo- 
randum of the land conveyed by the deed, made by him at the time, and 
which corresponded With the land in question. Thèse witnesses and J. 
testified to diligent, but unsuccessful, search for the deed. Held, that the 
making and delivery of the deed from S. to M. of the land in question 
was proved, and that the complainants were entitled to a decree establish- 
ing it. 

Gatch, Connor & Weaver, for plaintiffs. 
Charles A. Clark, for Tallman heirs. 

WOOLSON, District Judge. The history of this case extends 
over many years. The real estate to which the controversy re- 
lates is the N. W. \ of section 3, in township 96 N., of range 8 
W., in Winneshiek county, Iowa. Plaintiff claims title thereto un- 
der deed dated November 3, 1871, from the heirs of John Mosher. 
The bill herein allèges that Mosher became the owner thereof by 
deed in fee simple from one Andrew Sharp, said deed having been 
executed and delivered to said Mosher about July 15, 1852, and 
that said deed has been lost or destroyed, and was never recorded; 
that said Sharp has since died, and his heirs are made parties de- 
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fendant herein; that plaintiff having duly instituted, in the dis- 
trict court of Iowa in and for Winneshiek county, proceedings for 
the recovery of said real estate, against défendant Peterson, who 
was in the actual possession thereof, George C. Tallman inter- 
vened, claiming to be the owner in fee simple of said real estate, 
and, on application of said Tallman, the cause was removed to this 
court, and is now pending on the law docket of this court. Said 
Tallman having died, bis heirs are made défendants herein. On 
the trial of said law action, plaintiff was unsuccessful, because of 
bis inability therein to produce or to prove the said deed from 
said Sharp to said Mosher, and a motion for new trial was con- 
tinued, to permit plaintiff to file this bill to establish, etc., said 
lost deed. The chain of title, as claimed by défendants through 
said Tallman, includes a deed of said real estate from said Sharp 
to said Tallman's grantors, of date June 25, 1870. The question of 
fact to be herein determined is whether Andrew Sharp did, about 
July, 1852, exécute and deliver to John Mosher a deed in fee simple 
for the real estate above mentioned. If such is found to be proven, 
then decree must follow as prayed, leaving the effect of said deed 
or decree, as against the Tallman heirs, to be determined in the 
said action at law, now pending in this court. 

It would serve no useful purpose to minutely review the testi- 
mony herein. The widow of said John Mosher (since remarried, 
whose présent name is Mary Hancock), in substance, states that 
Sharp and her late husband exchanged real properties, Mosher and 
his wife conveying to Sharp real estate in Princeton, Wis. She 
was not présent at the exécution of the deed from Sharp and wife 
to Mosher. She testifies to the negotiations preliminary to the 
transfer of property, to the circumstances attending the exécu- 
tion, at her résidence, of deed from herself and husband to Sharp, 
in 1852, and that thereupon Sharp and her said husband and the 
notary left, Sharp saying that they would now go and hâve the 
notary take the acknowledgment of himself (Sharp) and wife to 
the deed to Mosher; that presently her husband returned, bring- 
ing with bim a deed from Sharp and wife to said Mosher; that 
she read the deed, and remembers that it conveyed 160 acres of 
land in Winneshiek county, Iowa, to her said husband, and was 
signed by Mosher and his wife, Esther; that it was witnessed by 
two witnesses, whose names she cannot recall; that it was ac- 
knowledged before an offlcer, who signed his name and office there- 
to, but she is not able to state the description of the land as it 
was contained in the deed; that her said husband had gone to 
Iowa to examine the land before the trade was closed; that she 
and her said husband intended to move on the land, and occupy it 
as their homestead; that her husband was a blacksmith by trade, 
and they agreed between themselves that he should work at his 
trade another year, so as to get money with which to purchase 
farming tools, etc.; that, when she had read the deed over, she 
placed it among their other valuable papers in their résidence; 
that, after she had put the deed away, she had a number of con- 
v.72F.no.7 — 55 
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versations with said Sharp as to the Iowa land which Sharp had 
deedêfl to hep husband, and about their remoyal, as intended, to 
it; that her husband died within a year from the date of his 
transfer of deeds; and she produces a certifled copy of the record 
of deed, dated July 15, 1852, from herself and husband to said 
Sharp. 

Thus far the testimony fails to connect this deed from Sharp 
and wife to Mosher with the real estate in controversy. In 1856, 
Mrs. Hancock (former ly Mosher) gave the deed, from Sharp and 
wife to Mosher, to one Collar, for the purpose of having him write 
to Iowa and ascertain what taxes, etc., were against the land, and 
its condition. Collar's testimony corroborâtes the gênerai testi- 
mony of Mrs. Hancock as to the contents of the deed, although not 
giving said contents so fully. He states that, some time after 
he received the deed from her, he gave the deed to Jesse B. Shaw, 
who was going to Iowa, to hâve him put it on record there. Shaw 
testiftes that Collar gave him the deed about the year 1857, for the 
purpose of having it recorded. He says: "About the year 1857, 
in that year, I believe, I had placed in my hands by one Daniel 
Collar, of Racine county, Wis., a deed of conveyance, — a warranty 
deed, I believe, — given by one Andrew Sharp to one John Mosher. 
It conveyed the northwest fr. quarter Sec. three, town. ninety-six, 
range eight, in Winneshiek county. It was placed in my hands, 
to be recorded in Decorah, la." Again he says: "I had the deed 
in my hands for about two weeks. On the 22d day of May, 1857, 
as I verily believe, I placed said deed in the hands of one Wm. 
Tabor of Eacine county, Wis., since which time I hâve not seen 
said deed. I looked over the deed, — the description, the grantor 
and grantee, — and minuted the description of the land in my mém- 
orandum book." He produces this book, with the entry therein 
to which he refers, which is: "Left home May 22nd, 1857. Cash, 
$17. N. W. f. S. 3, T. 96, R. 8." He also states that the reason 
why he gave the deed to Tabor (with whom the Mosher children 
were at that time living), and did not take it to Iowa, was because 
they would not give him the money to pay the record fee of the deed. 
The testimony of Mrs. Hancock, Collar, Tabor, and Shaw shows 
that they hâve made diligent, but unsuccessful, search for the deed, 
and that they do not know where it is. The testimony is not clear 
and positive as to who last had possession of the deed; but it 
shows that, when the deed was last known to be in existence, it 
was in the possession of one of thèse parties. That there was a 
deed executed by Sharp and wife to Mosher, and delivered to Mo- 
sher, is proven. Défendants object there is no proof of the actual 
exécution of the deed. The proof shows that Sharp and Mosher 
are both dead, and that diligent, but unsuccessful, search has been 
made for the whereabouts of the witnesses to the deed, and of the 
officer who took the acknowledgment of the Mosher-Sharp deed, 
and is supposed to hâve taken that of the Sharp-Mosher deed, and 
who left the Mosher résidence with the expressed intention of tak- 
ing the Sharp acknowledgment. The testimony of Mrs. Hancock 
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as to her repeated conversations with Sharp, after she had had the 
Sharp deed, and had placed it away with other papers at her rés- 
idence, is convincing as to Sharp having executed the deed. But 
did the deed convey the real estate in question? The witnesses 
Mrs. Hancock, Shaw, Tabor, and Collar ail testify to the deed de- 
scribing Iowa land, and most of them as to the land being in Win- 
neshiek county, Iowa. No suggestion appears in the proof that 
Sharp then owned more than one tract of land in that county. The 
abstracts of title in proof show that, at date of the Mosher-Sharp 
transfers, Sharp did own the real estate in controversy ; and Shaw 
produces the mémorandum book with the entry therein which he 
says he made of the description of the land, taking this description 
from the deed from Sharp to Mosher, at the time he had this deed 
in his possession, in 1857. Without the testimony of Shaw and the 
mémorandum he produces, made by him at the time, plaintiff could 
not recover herein. But, in my judgment, with thèse, uncontra- 
dicted and supported by other proof, the requirements are fully 
met which were laid down by Chief Justice Marshall (Tayloe v. 
Riggs, 1 Pet. 600), when speaking of a lost written agreement: 
"When a written contract is to be proved, not by itself, but by 
paroi testimony, no vague, uncertain recollection concerning its 
stipulations ought to supply the place of the written instrument 
itself. The substance of the agreement ought to be proved satis- 
factorily." 

I find, therefore, that about July 15, 1852, said Andrew Sharp 
and wife executed and delivered to said John Mosher a deed con- 
veying to said Mosher the N. W. fractional J of section 3, in town- 
ship 96 N., of range 8 W., in Winneshiek county, Iowa; and that 
plaintiff is entitled herein to decree accordingly, and for costs. 
Counsel for plaintiff will prépare decree accordingly, and submit 
the same to counsel for défendants. To ail of which défendants 
except, and are given 60 days from entry of judgment within which 
to hâve signed and filed bill of exceptions. 



BANK OF ARAPAHOE v. DAVID BRADLEY & CO. 

(Circuit Court of Appeals, Eighth Circuit. January 7, 1893.) 

No. 668. 

Cibcuit Coukts— JtmisDicTiON— Amount in Controversy. 

In determining whether a clairo. is made in good faith, or is flctitious, and 
made only for imposing upon the court a case not within its jurisdiction, 
the plaintiff will be held to a knowledge of the well-settled raies of law; 
and when the actual matter in controversy is inadéquate in value to con- 
fer the jurisdiction, and the additional amount required for that purpose 
is attempted to be supplied by setting up a claim for something easily sus- 
ceptible of proof, if made in good faith, but in support of which no proof is 
offered and no satisfactory explanation given, or by adding a claim for 
which the law gives no right of action, and for which there can be no re- 
covery, such a claim must be held to be flctitious, and to hâve been made 
for the purpose of perpétra ting a fraud upon the jurisdiction of the court. 
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In Error to the Circuit Court of the Uniïed States for the Dis- 
trict of Nebraska. 

The défendant in error, David Bradley & Company, a corporation of Iowa, 
brought this action against the plaintiff in error, the Bank of Arapahoe, 
setting up, as its cause of action: That, in February, 1891, James B. Mur- 
ray was carrying on an agricultural implement business at Arapahoe, Neb. 
That, for the purpose of ascertaining his business standing and solvency, 
the plaintiff corporation, which was a manufacturer and dealer in agricultural 
and farming implements at Oouncil Bluffs, Iowa, addressed to the défend- 
ant the folio wing letter: 

"David Bradley & Company, Incorporated, Manufacturers and Jobbers of 
Agricultural Implements, Farm and Spring Wagons, Buggies, etc. 

"Council Bluffs, Iowa, Feb. 11, 1891. 
"Bank of Arapahoe, Arapahoe, Neb.— Gentlemen: Please give us what in- 
formation you ean regarding the financial position, character, crédit, etc., of 
J. B. Murrày, your town. Can you give us an estimate of bis net worth, and 
is he prompt payî An early reply will greatly oblige. 
. , "Yours, truly, David Bradley & Co." 

That the defendaht replied to this letter as follows: 

"The Bank of Arapahoe, Incorporated. Capital, $50,000. 

"Arapahoe, Neb., Feb. 12, 1891. 
"Mess. D. Bradley & Co., Council Bluffs, Iowa— Gentlemen: We are in re- 
ceipt of your favor of the llth inst. requesting information regarding Mr. Jas. 
B. Murray. Hâve always considered him good for his contracts, and in his 
dealings with us he bas been prompt and straight. His net worth has been 
placed at about $10,000. Should consider this a fair estimate. 

"Yours, very truly, Ferry h. Hole, Cashier." 

That the bank knew that the statements contained in its letter as to Murray's 
financial condition and standing were false, and that it made them for the 
fraudulent purpôse of inducing the plaintiff to sell goods to Murray on crédit, 
intending, as soon as the goods came into his possession, to hâve them appro- 
priated to the payment of a debt then due from Murray to the bank. That, re- 
lying on the truth of the statements contained in the bank's letter, the plaintiff 
sold Murray, on crédit, a bill of goods, of the value of $1,643.68, which were se- 
cured and appropriated by the bank, as soon as they came into the possession of 
Murray, to pay a debt due from bim to the bank; and that Murray was in- 
solvent. The complaint further alleged that the plaintiff had incurred an ex- 
pense of $475 in an unavailing effort to collect the debt from Murray. The 
défendant demurred to the complaint, upon the ground that it did not appear 
therefrom that the amount in controversy exceeded $2,000, exclusive of inter- 
est and costs. The court sustained the demurrer, and thereupon the plaintiff 
filed an amended complaint, in which it is alleged that the action against 
Murray resulted in a judgment in favor of the plaintiff for $1,078.32 and 
$11.63 costs, and "that this plaintiff expended, in money, the sum of $475, 
over and above the taxable costs in said suit in the district court of Fumas 
county; that such sum was necessarily expended for transportation, hôtel 
bills, and in payment for the time and labor of persons representing this 
plaintiff in the préparation for and trial of" the suit against Murray, — and 
further claiming that, "on account of the false and fraudulent représentations 
of the défendant, and the fraudulent acts of the défendant hereinafter re- 
cited, the plaintiff claims the sum of $2,500 from the défendant as punitive 
damages therefor." A demurrer to the amended complaint was overruled. 
There was a trial to a jury, and a verdict and judgment for the plaintiff for 
the value of the goods, viz. $1,643.68, and interest on that sum, and the de- 
fendant sued out this writ of error. 

John L. Kennedy (Myron L. Learned was with him on the brief), 
for plaintiff in error. 
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Edward P. Smith (James B. Sheean was with him on the brief), 
for défendant in error. 
Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

Numerous errors are assigned to the ruling of the court in ad- 
mitting and rejecting évidence, and to instructions given and re- 
fused, and it -is also assigned for error that the amount in con- 
troversy was not sufflcient to give the circuit court jurisdiction. 
This last assignment is the only one we find it necessary to con- 
sider. It is averred in the complaint that the goods sold by the 
plaintiff to Murray on the faith of the alleged false représenta- 
tions of the défendant were of the value of $1,643.68. In order 
to give the circuit court jurisdiction, the goods must hâve ex- 
ceeded in value the suni of $2,000, exclusive of interest and costs, 
and they fall short of that value by more than $350. This defi- 
ciency in the amount of the demand sued upon, to give the cir- 
cuit court jurisdiction, is attempted to be supplied in two ways: 
The first allégation intended to supply this deficiency is to the ef- 
fect that the plaintiff, in the prosecution of its suit against Mur- 
ray, expended for transportation, hôtel bills, and in payment for 
the time and labor of persons representing the plaintiff, the sum 
of $475. Bat, in determining whether the complaint states a cause 
of action for an amount within the jurisdiction of the circuit court, 
the amount expended by the plaintiff for thèse purposes cannot 
be considered as any part of the plaintiffs claim against the de- 
fendant, for the reason that the law gives the plaintiff no right of 
action against the défendant for thèse things. The plaintiff must 
be held to a knowledge of so plain a principle of law. Indeed, we 
do not understand the learned counsel for the défendant in error 
to contend, in this court, that the défendant is liable for the items 
going to make up the claim for $475. No case is cited, and it 
is believed none can be found, tending to support such a claim. 
No testimony was offered to prove a single item going to make 
up this alleged claim for $475. It was a matter within the knowl- 
edge of the plaintiff, and easily proved if it had any foundation 
in law or fact. It is reasonable to suppose that, if the claim for 
this sum had been made in good faith, some évidence would hâve 
been offered to support it. No such offer or évidence is in the rec- 
ord, and the bill of exceptions states that it contains "ail the tes- 
timony offered or given by either party upon the trial." It is 
perfectly obvious, therefore, that this claim for $475 was set up, 
not because it had any foundation in fact, or in the hope or ex- 
pédition that any recovery could be had thereon, but for the sole 
purpose of making a claim, on the face of the complaint, suffl- 
cient in amount to confer jurisdiction on the circuit court. But 
jurisdiction is not acquired by a groundless and fictitious claim, 
made for the sole purpose of conferring it. The jurisdiction is de- 
termined by the amount demanded by the plaintiff in good faith, 
and not by the damages claimed, either in the body of the com- 
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plaint or in the prayer for judgment In Bowman v. Railway Oo., 
115 U. S. 611, 613, 6 Sup. Ct 192, Chief Justice Waite, speaking 
for the court, said: 

"Upon the face of this record, it is apparent that the actual value of the 
matter in dispute is not sufflcient to give us jurisdiction. It is now well set- 
tled that our jurisdiction în an action upon a money demand is governed by 
the value of the actual matter in dispute in this court, as shown by the whole 
record, and not by the damages claimed, or the prayer for judgment. * * * 
As was said in Hilton v. Dickinson |"2 Sup. Ct. 424], 'It is undoubtedly true 
that, until it is in some way shown by the record that the sum demanded is 
not the matter in dispute, that sum will govern in ail questions of jurisdiction; 
but it is equally true that, when it is shown that the sum demanded is not 
the real matter in dispute, the sum shown, and not the sum demanded, will 
prevail.' " 

In Peeler's Adm'x v. Lathrop, 2 IL S. App. 40, 51, 1 0. 0. A. 
93, 48 Fed. 780, the court said: 

"The amount in dispute, or the matter in controversy, which détermines the 
jurisdiction of the circuit court in suits for the recovery of money only, is the 
amount demanded by the plaintiff in good faith. Hilton v. Dickinson, 108 U. 
S. 165, 2 Sup. Ct. 424; Barry v. Edmunds, 116 U. S. 550, 561, 6 Sup. Ct 501." 

The effort to support the jurisdiction by setting up a claim for 
$2,500 for punitive damages is equally unavailing. Since the case 
of Day v. Woodworth, 13 How. 363, which was an action of tres- 
pass for tearing down and destroying a milldam, the rule has been 
well settled, in the fédéral courts, "that in actions of trespass, and 
ail actions on the case for torts, a jury may inflict what are called 
exemplary, punitive, or vindictive damages upon a défendant, hav- 
ing in view the enormity of his offense, rather than the measure 
of compensation to the plaintiff." The rule is applied in actions 
of trespass for personal injuries, and for willful injury to prop- 
erty, and in actions for slander, libel, séduction, false imprison- 
ment, and malicious proseeution; but the rule has never been 
applied to actions for the loss of personal property by fraud, in- 
stead of by force. It has, therefore, never been applied to cases 
of the loss of personal property by fraudulent représentations. 
In such cases, the recovery is limited to the value of the property 
lost through the false représentations, and interest thereon. The 
rule is thus stated in Sedg. Dam. § 439. 

"False Représentations. Where the plaintiff suffers pecuniary injury 
through the loss of personal property by the fraud of the défendant, instead 
of by force, the gênerai principles are the same. The damages recoverable 
are those which naturally flow from the fraud. » * » Where the défendant 
falsely represented a third party to be of good crédit, whereupon the plaintiff 
sold him goods on crédit, and was unable to recover the priée, the measure 
of damages is the value of the goods supplied." 

In Lane v. Wilcox, 55 Barb. 615, the court said: 
"If one knowingly or fraudulently misrepresents the pecuniary standing of 
a third person to one from whom such third person is desirous of obtaining 
property on crédit, whereby the person to whom such représentations are 
made is induced to give such crédit, and is injured thereby, the well-settled 
rule of damages is one of compensation merely, and not punitive." 

Under the judiciary act of 1789, which fixed the amount in con- 
troversy requisite to give the circuit court jurisdiction at a sum 
exceeding $500, exclusive of interest and costs, it was commonly 
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held by the circuit courts that the amount claimed in the body 
of the déclaration and in the writ was conclusive on the question 
of jurisdiction, so far as related to the amount in controversy, 
and that the jurisdiction, having once attached in an action on a 
déclaration and writ which claimed a sum sufflcient to confer the 
jurisdiction, would be retained, although, upon the trial of the 
cause, it clearly appeared that the actual matter in controversy 
was less than $500, and that the plaintiff knew that fact, and 
claimed a larger sum for the sole purpose of suing in the fédéral 
court. This ruling was not without apparent sanction in some 
of the early judgments of the suprême court. In Gordon v. Long- 
est, 16 Pet. 97, the court said: 

"The damages claimed in the writ and déclaration were unquestionably the 
sum in controversy. This is not an open question. It has been often decided 
that, if the plaintiff shall recover less than $500, it cannot affect the jurisdic- 
tion of the court; a greater sum being claimed in the writ. But in sUch 
cases the plaintiff does not recover his costs, and at the discrétion of the 
court ne may be adjudged to pay costs." 

In Kanouse v. Martin, 15 How. 198, Mr. Justice Curtis, speàk- 
ing for the court, said: 

"The words 'matter in dispute,' in the twelfth section of the judiciary act, 
do not refer to the disputes in the country, or the intention or expectation of 
the parties concerning them, but to the claim presented, on the record, to the 
légal considération of the court. What the plaintiff thus claims is the matter 
in dispute, though that claim may be incapable of proof, or only in part well 
founded." 

We hâve seen that more récent décisions of the suprême court 
(Bowman v. Railway Co., supra; Hilton v. Dickinson, supra; Bar- 
ry v. Edmunds, supra) déclare that the jurisdiction of the court 
upon a money demand is governed by the value of the actual 
matter in controversy, and not by the damages laid in the writ 
and déclaration, and that, when it is shown that the sum demanded 
is not the real matter in dispute, the sum shown, and not the sum 
demanded, will prevail. The circuit courts construed the lan- 
guage of the suprême court in Gordon v. Longest, supra, and Ka- 
nouse v. Martin, supra, as furnishing the rule to détermine their 
jurisdiction, and, prior to the passage of the act of 1875, very gen- 
erally held that the jurisdiction of the circuit court was conclu- 
sively established, so far as related to the amount in controversy, 
when the déclaration and the writ claimed damages to an amount 
sufflcient to confer the jurisdiction, and that the court was pow- 
erless to dismiss the suit, although it plainly appeared that the 
real matter in controversy was less than the sum required to 
give the circuit court jurisdiction, and that the claim for the 
amount in excess of the real matter in dispute was not made in 
good faith, but for the sole purpose of making a case apparently 
within the jurisdiction of the court. Under this rule, the only 
penalty that could be visited upon the plaintiff for perpetrating 
a fraud on the jurisdiction of the circuit court, in respect of the 
amount required to give the court jurisdiction, was the déniai 
or the imposition of costs. In practice, this proved to be a to- 
tally inadéquate penalty to prevent frauds on the jurisdiction of 
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the courts, and oppression on défendants, who were sometimes 
required to travel hundreds of miles to answer to suits in the 
fédéral court for trifling sums. The flfth section of the judiciary 
act of March 3, 1875 (18 Stat. 470), was leveled specially at this 
abuse, and put an end to ail such frauds on the jurisdiction of 
the circuit court by providing: 

"That if, in any suit commenced in a circuit court, • * ♦ it shall ap- 
pear to the satisfaction of said circuit court, at any time after such suit has 
been brought, * • * that such suit does not really and substantially involve 
a dispute or controversy properly within the jurisdiction of said circuit court, 
* * * the said circuit court shall proceed no further therein, but shall dis- 
miss the suit. * * *" 

It will be observed that this act is mandatory in its terms, and 
makes it the absolute duty of the circuit court to dismiss a suit 
whenever, in the progress of the case, it appears that it does not 
really and substantially in volve a dispute or controversy within 
the jurisdiction of the circuit court. In Williams v. Nottowa Tp., 
104 U. S. 209, Chief Justice Waite, speaking for the court, says: 

"This provision of the act of 1875 is a salutary one, and it is the duty of 
the circuit courts to exercise their power under it in proper cases." 

See, to same effect, Maxwell v. Railroad Co., 34 Fed. 286; Froe- 
lich v. Express Co., 67 N. 0. 1. 

Groundless and flctitious claims, obviously set up for the pur- 
pose of swelling the plaintiff' s claim, on the face of the complaint, 
to an amount, within the jurisdiction of the circuit court, un- 
der the act of 1875, utterly fail of their purpose. The plaintiff's 
claim, so far as relates to the amount required to give jurisdic- 
tion to the circuit court, under this act, must be made in good faith. 
When so made for the requisite jurisdictional amount, the juris- 
diction will be maintained, although the plaintiff may fail to make 
good his contention for that amount. In actions of trespass and 
for false imprisonment, and other actions of like character, where 
the jury hâve it in their power to assess exemplary damages, the 
court cannot, ordinarily, assume that the plaintiff's claim to re- 
cover the requisite jurisdictional amount is merely colorable, and 
not made in good faith. Hynes v. Briggs, 41 Fed. 468; Smith v. 
Greenhow, 109 U. S. 669, 3 Sup. Ct. 421; Barry v. Edmunds, 116 
U. S. 550, 6 Sup. Ot. 501. 

In determining whether a claim is made in good faith, or is 
flctitious, and made only for imposing on the court a case not 
properly within its jurisdiction, the plaintiff will be held to a 
knowledge of the well-settled rules of law; and when the actual 
matter in controversy is inadéquate in value to confer the ju- 
risdiction, and the additional amount required for that purpose is 
attempted to be supplied by setting up a claim for something 
easily susceptible of proof, if made in good faith, but in support 
of which no proof is offered, and no satisfactory explanation given, 
or by adding a claim for which the law gives no right of action, 
and for which there can be no recovery, such a claim must be held 
to be flctitious, and to hâve been made for the purpose of per- 
petrating a fraud on the jurisdiction of the court. 
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The court below should Lave sustained the demurrer to the 
amended complaint for want of jurisdiction, and, if no demurrer 
had been interposed, it should, under the fifth section of the act 
of 1875, hâve dismissed the suit, upon the trial, when the fact 
was disclosed that the plaintiff' s claim to recover more than the 
value of the goods and interest was not made in good faith, and 
that the amount really in controversy was not within the juris- 
diction of the court. The judgment of the circuit court is re- 
versed, and the cause remanded, with instructions to dismiss the 
case, at the plaintiff' s costs, for want of jurisdiction. 



CITÏ OF FERGUS FALLS v. FERGUS FALLS WATER CO. 
(Circuit Court of Appeals, Eighth Circuit January 2, 1896.) 

Ko. 688. 

1. Fédérai, CO0BT8— Jurisdiction — Surre Arising under Constitution. 

The F. F. Water Company brought an action against the city of F. F. 
upon a contract. It alleged in its complaint that the city made a contract 
to pay to it certain water rents for supplying the city with water; that 
it had complied with the contract and furnished the water; that the city 
had paid the rents until its city council passed a resolution that the con- 
tract was annulled and canceled, and that it would pay no more rents there- 
under; that from the date of the passage of that resolution the city had 
refused to pay the rents; and that the resolution was a law impairing 
the obligation of the contract. Sdd, that the latter allégation was mère 
surplusage, and did not make the action one arising under the constitution 
of the United States, within the jurisdiction of the fédéral courts. San- 
born, Circuit Judge, dissenting. 

2. Same. 

Held, second, that even if the averments of the complaint had brought 
the case within the jurisdiction of the court, the suit should hâve been dis- 
missed when it appeared upon the trial, as it clearly did, that the suit did 
not arise under the constitution, and that no fédéral question was involved, 
but only the question whether the city had authority, under the laws of 
Minnesota, to enter into the contract in suit. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

This action was commenced in the United States circuit court for the Sixth 
division of the district of Minnesota by the défendant in error, the Fergus 
Falls Water Company, a corporation chartered under the laws of the state 
of Minnesota, against the city of Fergus Falls, a municipal corporation of that 
state, to recover moneys alleged to be due upon a contract entered into be- 
tween the city and the water company on the 19th day of April, 1883, whereby 
the water company agreed to supply the city with water for fire and other 
purposes for the term of 30 years, and the city, by an ordinance of its common 
council, agreed to pay therefor, for that term, the rates specified in the con- 
tract. The complaint sets out the contract which is the foundation of the 
action, and allèges, in the mode required by the rules of pleading, that the 
plaintiff has at airtimes furnished water to the city, and fully complied with 
the covenants of the contract on its part, and that the défendant refuses to 
pay the water rents due the plaintiff by the terms of the contract, and prays 
judgment for the amount claimed to be due. In addition to the statement 
of the plaintiff's cause of action, the complaint contains averments by which 
it is sought to make it appear that the action is one arising under the consti- 
tution of the United States, and therefore cognizable in the circuit court. 
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Thèse allégations of the complaint are as follows: "That on or about the 
SOth day of August, 1893, said défendant, by its councll, duly passéd a, résolu- 
tion wnereln and whereby sald défendant resolved and dëtermined that 'the 
contraet for water supply through flre hydrants, for lire protection, heretofore 
recognized as existing between' said plaintiff and défendant 'under the pro- 
visions of Ordinance No. 18 of said city, be and the same is hereby declared 
td be null and void and ls hereby canceled.' And said défendant further dë- 
termined in said resolution that said city would no longer take water from 
said plaintiff under the provisions of said ordinance; that since said time said 
défendant has refused to pay rent on said hydrants under said eontract, or to 
recognize said contraet as binding; that said resolution is a law impairing the 
obligation of said contraet." The resolution of the council of the 30th of 
August, 1893, referred to in the foregoing extracts from the complaint, reads 
as follows: "It is hereby resolved and dëtermined that the contraet for water 
supply through flre hydrants, for flre protection, heretofore recognized as ex- 
isting between the city of Fergus Falls and the Fergus Falls Water Company, 
under the provisions of Ordinance No. 18 of said city, be and the same is 
hereby declared to be null and void and is hereby canceled. And it is hereby 
dëtermined that the city will no longer take water from the said water Com- 
pany under the provisions of said Ordinance No. 18. Adopted August 30, 
1893." The défendant demurred to the complaint upon the ground that it did 
not appear from the allégations thereof that the circuit court had jurisdiction 
of the suit. The court overruled the demurrer, whereupon the défendant filed 
an answer, in which it "dénies that said défendant, by its charter (chapter 1, 
Sp. Laws Minn. 1883), or otherwise, was ever authorized to contraet for a 
water supply for said city, and specially dénies that said défendant, under 
said charter or otherwise, ever had the right, power, or authority to make or 
enter into the contraet set out in said complaint, and under Which plaintift 
claims in this action, and dénies that défendant ever entered into any contraet 
with the plaintiff Carroll E. Gray, or any other person, for a water supply for 
said city. Défendant, further answering, admits that Ordinance 18, attached 
to said complaint, is a true copy of a pretended ordinance passed by the coun- 
cil of said city April 19, 1883, but dénies that said council had any authority. 
right, or power whatever to pass or enact said ordinance, or to enter into the 
contraet, or to grant the rights, powers, privilèges, or franchises, set out in 
said pretended ordinance, and dénies that said city council so passing said 
pretended ordinance had any authority to create against said city the debt or 
liability attempted to be created in and by said pretended ordinance." There 
was a trial to a jury, and a verdict and judgment for the plaintiff, and the 
défendant sued out this writ of error. 

J. W. Mason (C. L. Hilton, M. D. Grover, and C. Wellington were 
with him on the brief), for plaintiff in error. 
Frank W. Booth and Charles A. Willard, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge (after stating the case as above), de- 
livered the opinion of the court. 

The défendant challenged the jurisdiction of the circuit court at 
every stage of the case, and that is the only question we flnd it neces- 
sary to consider. The jurisdiction is attempted to be maintained 
upon the ground that the case is one arising under the constitution of 
the United States. But clearly this is not so. The complaint shows 
the suit to be one to recover for water furnished by the plaintiff to the 
city under the contraet set out in the complaint. In a word, it is a 
suit to recover for the breach of an alleged contraet to pay for water. 
It does not differ in any respect from a suit to recover for water sup- 
plied to a private consumer. It is in no wise différent from a suit 
brought by one individual or private corporation against another indi- 
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vidual or private corporation to recover for fuel, merchandise, or 
other property alleged to hâve been sold and delivered by the one to 
the other under a contract to pay a stipulated price therefor. In ail 
such cases the cause of action is not grounded on any right derived 
from the constitution of the United States, but arises out of the con- 
tract between the parties. The right to contract and the obligation 
of contracta antedate the constitution, and were not derived from it. 
An action, therefore, to recover upon the contract in suit, or to en- 
force its obligation, is not a suit arising under the constitution. But 
it is said that the complaint sets up that the défendant, by resolution 
of its council, declared the contract null and void, and that this reso- 
lution impairs the obligation of the contract, and is in contravention 
of the constitution of the United States. Conceding ail this to be 
so, it does not serve to make the plaintiff's cause of action one arising 
under the constitution. Notwithstanding this averment, it is indis- 
putable that the complaint shows the plaintiff's suit is based upon, 
and arises out of, the contract iu suit, and not under the constitution. 
The plaintiff seaks, in its complaint, to inject a fédéral question into 
the case by suggesting that the défendant will interpose as a défense 
to the suit a resolution of its council which impaired the obligation of 
the contract, in contravention of the constitution. It is apparent 
that the only use the plaintiff proposes to make of the constitution is 
as a barrier to a défense which the plaintiff suggests the défendant 
may set up. The appeal to the constitution is made, not to support 
the plaintiff's cause of action, but by way of replication to an antici- 
pated tiefense. The jurisdiction of the circuit court cannot be in- 
voked by any such form of pleading in an action like this. In equity 
pleadings the complainant is allowed to anticipate and avoid a dé- 
fense, and this is called the "charging part of the bill." Story, Eq. 
PL § 31. But at law the plaintiff is never expected to state matters 
which should corne more properly from the other side. It is suffi- 
cient for each party to make out his own case. 1 Chit. PL (Ed. 1867) 
222. It is snfflcient for the plaintiff to state his own cause of action, 
and he should not anticipate his adversary's défense, for the reason 
that the latter may never make the défense sought to be guarded 
against. Bliss, Code PL § 200. In this case the défendant set up 
no such défense as the plaintiff pretended to anticipate and avoid. 
In Tennessee v. Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 
654, the suprême court say that: 

"By the settled law of this court, as appears from the décisions above cited, 
a suggestion of one party that the other will or may set up a daim under the 
constitution or laws of the United States does not make the suit one arising 
under that constitution or those laws." 

And it is equally well settled that the suggestion in a complaint 
in an action at law that the défendant may or will set up a défense 
based on a state statute répugnant to the constitution does not make 
the suit one arising under the constitution. 

The averments of the complaint, beyond those which state a cause 
of action upon the contract in suit, are mère surplusage. When the 
statement of the plaintiff's cause of action, in légal and logical form, 
such as is required by the rules of good pleading, does not disclose 
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that the suit is one arising under the constitution or laws of the 
United States, then the suit is not one arising under that constitution 
or those laws, and the circuit court has no jurisdiction. In New Or- 
léans v. Benjamin, 153 U. S. 411, 14 Sup. Ct. 905, Chief Justice Fuller, 
speaking for the court, said: 

"When a suit does not really and substantially Involve a dispute or contro- 
versy as to the effiect or construction of the constitution upon the détermina- 
tion of which the resuit dépends, then it is not a suit arising under the consti- 
tution. Shreveport v. Cole, 129 U. S. 36, 9 Sup. Ct. 210; Starin v. City of New 
York, 115 U. S. 248, 257, 6 Sup. Ct. 28; Water Co. v. Keyes, 96 U. S. 199. 
The iudicial power extends to ail cases in law and equity arising under the 
constitution, but thèse are cases actually, and not potentially, arising, and 
jurisdiction cannot be assumed on mère hypothesis. In this class of cases it 
is necessary to the exercise of original jurisdiction by the circuit court that the 
cause of action should dépend upon the construction and application of the 
constitution, and it is readily seen that cases in that predicament must be rare. 
Ordinarily the question of the repugnancy of a state statute to the impair- 
ment clause of the constitution is to be passed upon by the state courts in the 
flrst instance, the presumption being in ail cases that they will do what the 
constitution and laws of the United States require. Chicago & A. R. Co. v. 
Wiggins Ferry Co., 108 U. S. 18, 1 Sup. Ct 614, 617. And if there be ground 
for conrplaint of their décision, the remedy is by writ of error under section 
709 of the Revised Statutes. Congress gave its construction to that part of 
the constitution by the twenty-flfth section of the judiciary act of 1789, and 
has adhered to it in subséquent législation." 

This case, with its citations, demonstrates that the views we hâve 
expressed upon this question hâve the sanction of that court. 

The demurrer to the complaint for want of jurisdiction should hâve 
been sustained. If no demurrer had been interposed, the court, on 
its own motion, should hâve dismissed the cause for want of jurisdic- 
tion appearing on the face of the complaint. Even if the averments 
of the complain.t had brought the case within the jurisdiction of the 
court, the suit should hâve been dismissed when it appeared upon the 
trial, as it clearly did, that the suit did not arise under the constitu- 
tion, and that np fédéral question was involved, but only the question 
whether the city had authority, under the laws of Minnesota, to enter 
into the contract in suit. Bank of Arapahoe v. David Bradley & Co. 
(decided at présent term) 72 Fed. 8G7. If the city had power under 
those laws to enter into the contract, its liability was not disputed. 
If there was no contract, there was no obligation to be impaired. If 
there was a valid contract, its obligation was not questioned, The 
judgment of the circuit court is reversed, and the cause remanded, 
with instructions to dismiss the suit, for want of jurisdiction, at the 
costs of the plaintiff. 

SANBORN, Circuit Judge (dissenting). The décision and opinion 
of the majority of the court in this case rests upon this proposition: 

"When the statement of the plaintiff's cause of action, in légal and log- 
ical form, such as is required by the rules of good pleading, does not disclose 
that the suit is one arising under the constitution or laws of the United States, 
then the suit is not one arising under that constitution or those laws, and the 
circuit court has no jurisdiction." 

In other words, the majority hold that no one can invoke the juris- 
diction of the circuit court of the United States, in a case arising under 
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that provision of the constitution that prohibits the states from enact- 
ing laws which impair the obligation of contracta, unless a pleading 
of the law which impairs the obligation of the contract and of the con- 
stitution is indispensable to the statement of a good cause of action 
upon the contract. I am unable to agrée to this proposition. Its 
effect is to deprive the circuit courts of jurisdiction of every case 
which arises under this provision of the constitution, notwithstanding 
the fact that the suprême court and the circuit courts hâve repeatedly 
held that the latter hâve jurisdiction of such cases. White v. 
Greenhow, 114 U. S. 307, 5 Sup. Ct. 923, 962; Barry v. Edmunds, 
116 U. S. 550, 6 Sup. Ct. 501; Waterworks Co. v. Rivera, 115 U. S. 674, 
6 Sup. Ct. 273; St. Tammany Waterworks Co. v. New Orléans Water- 
works, 120 U. S. 64, 7 Sup. Ct. 405; Saginaw Gaslight Co. v. City of 
Saginaw, 28 Fed. 529; Citizens' St. R. Co. v. City of Memphis, 53 
Fed. 715; Smith v. Bivens, 56 Fed. 352; Citizens' St. B. Co. v. 
City Ry. Co., 56 Fed. 746; Walla Walla Water Co. v. City 
of Walla Walla, 60 Fed. 957. The suprême court has repeatedly 
held that a circuit court of the United States has no jurisdiction 
of such a suit, as one arising under the constitution, unless that 
fact appears by the plaintiff's statement of his own claim. It fol- 
lows that this fact cannot be made to appear in the case unless it 
is shown by the complaint. Tennessee v. Union & Plantera' Bank, 
152 U. S. 454, 14 Sup. Ct. 654; Chappell v. Waterworth, 155 U. S. 102, 
15 Sup. Ct. 34; Postal Tel. Cable Co. v. Alabama, 155 U. S. 482, 15 
Sup. Ct. 192. JSTow, the provision of the constitution under considéra- 
tion is a shield, and not a sword. It does not lay the foundation 
for, or create, a cause of action or a contract. It simply préserves 
and protects contracts already made, and causes of action which are 
founded upon them, from the unlawful assaults of state législation. 
Every cause of action that rests under the protection of this clause of 
the constitution may be legally and logically stated without referring 
to the law which by its terms impairs the contract, or to the constitu- 
tion which protects it from that law, because the contract and its 
breach themselves constitute a good cause of action. If, therefore, 
the plaintiff may not invoke the jurisdiction of the circuit court by 
adding to the statement of his contract and its breach the jurisdic- 
tional allégations that the state has passed a law which by its terms 
impairs or destroys the obligation of the contract, and under which 
the défendant refuses to perfora it, but which the plaintiff insists 
is void under this provision of the constitution, then no case can ever 
arise or be presented, under this clause of the constitution, of which 
the circuit courts of the United States can take jurisdiction. I can- 
not persuade myself that congress ever intended that its acts giving 
jurisdiction to the circuit courts of cases arising under the consti- 
tution of the United States should thus entirely exclude this im- 
portant class of cases from those courts. The act of March 3, 1887, 
as corrected by the act of August 13, 1888, provides: 

"That the circuit courts of the United States shall hâve original cognizance, 
concurrent with the courts of the several states, of ail suits of a civil nature, at 
common law or in equity, where the matter in dispute exceeds, exclusive of 
Interest and costs, the sum or value of two thousand dollars, and arising under 
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the constitution or Iaws of the United States, or treatïes made, or which shall 
be made, trader their authorlty, or in which controversy the United States are 
plaintiffs or petitioners, or in which there shall be a controversy between 
citizens of différent states, in which the matter in dispute exceeds, exclusive 
of interest and costs, the sum or value aforesaid, or a controversy between 
citizens of the same state claiming lands under grants of différent states, or a 
controversy between citizens of a state and foreign states, citizens, or sub- 
jects, in which the matter in dispute exceeds, exclusive of interest and costs, 
the sum or value aforesaid." 1 Supp. Eev. St. 611. 

It goes without saying that, in many of the cases of which the cir- 
cuit court is given jurisdiction by thèse acts of congress, the alléga- 
tions which invoke and sustain the jurisdiction of the circuit court 
are not indispensable to the statement in légal and logical form of a 
good cause of action. To that end they are generally mère surplus- 
age. Their sole purpose and only effect are to give the circuit court 
jurisdiction of the suit. Take the case of a controversy between citi- 
zens of différent states. The plaintiff can state a good cause of ac- 
tion, if he has one, without alleging the citizenship of the parties. 
That allégation is unnecessary to the statement of a cause of action, 
and yet the plaintiff may make it, and, if the amount in controversy 
is sufflcient, he may thereby invoke and maintam the jurisdiction of 
the circuit court. Take the case of ejectment, in which the plaintiff 
and défendant claim lands under grants of différent statea. Alléga- 
tions of the sources of their titles are mère surplusage to the state- 
ment of a good cause of action in ejectment, but the plaintiff may 
undoubtedly plead the grants under which the parties to the action 
claim, and may, by the force of those allégations, maintam his action 
in the circuit court. Take the case of a controversy between a citizen 
of a state and a foreign citizen or subject. An allégation of the 
diverse citizenship of the parties is rarely, if ever, indispensable to the 
statement in légal and logical form of a good cause of action; but the 
plaintiff may allège the citizenship of the parties, and, if the amount 
in dispute is sufflcient, may thereby invoke and sustain the jurisdic- 
tion of the circuit court. I can conceive of no good reason why the 
same rule should not apply to a suit arising under the constitution of 
the United States; why a plaintiff, in such a case, should not be per- 
mitted to set forth his cause of action, and then to invoke and sustain 
the jurisdiction of the circuit court by allégations not indispensable to 
the statement of his cause of action, but which show that the suit has 
arisen under the constitution of the United States. This view is 
not novel. It is not without support in the adjudicated cases. In 
White v. Greenhow, 114 U. S. 307, 5 Sup. Ct. 923, 962, the facts were 
that the state of Virginia had in 1871 made a contract with the plain- 
tiff that the coupons eut from bonds issued under "An act to provide 
for the funding and payment of the public debt," passed by its légis- 
lature on March 30, 1871, should be receivablé in payment of taxes 
thereafter levied upon property in that state. In 1882 certain taxes 
were levied upon the property of the plaintiff. He tendered the 
coupons eut from thèse bonds in payment of thèse taxes, but the de- 
fendant refused to accept them, and levied upon and carried away 
Personal property of his of the value of $3,000, in order to sell it to 
satisfy thèse taxes. The plaintiff sued the défendant for $6,000 dam- 
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âges for this taking. In bis complaint he alleged the facts above re- 
cited, and be also averred tbat tbe gênerai assembly of tbe state of 
Virginia on January 26, 1882, passed an act which forbade the de- 
fendant to receive tbe coupons in payment of the taxes; tbat the de- 
fendant relied on tbat act, but tbat it was void under section 10, art. 
1, of tbe constitution of tbe United States, whicb prohibits any state 
from passing any law whicb impairs the obligation of contracts. It 
is plain that tbe jurisdictional allégations in tbis complaint, the aver- 
ments of tbe act of tbe assembly of January 26, 1882, and of tbe in- 
validity of that act under the constitution, were unnecessary to tbe 
statement of tbe cause of action for damages for the taking of tbe 
property. Tbe allégations of the contract to take tbe coupons for 
taxes, tbe tender of them in payment of the taxes, the refusai of the 
treasurer to accept them, and his levy upon and taking of the property 
to satisfy the taxes, would bave stated in légal and logical form a 
perfect cause of action for the damages the plaintiff sought. The sole 
purpose and only effect of the averments of the act of 1882, and its 
invalidity under tbe constitution, were to invoke and sustain the juris- 
diction of the circuit court. A demurrer was interposed to tbis com- 
plaint, and tbe suprême court overruled it, and said : 

"TUe présent action, as shown on the face of the déclaration, was a case 
arising under the constitution of the United States, and was one, therefore, 
of which the circuit court of the United States had rightful jurisdiction, by 
virtue of the act of March 3, 1875, without regard to the citizenship of the par- 
ties, the sum or value in controversy being in excess of $500." 

In Barry v. Edmunds, 116 U. S. 550, 6 Sup. Ot. 501, tbe facts and 
tbe complaint, so far as tbe question hère under considération is 
eoncerned, were tbe same as in Wbite v. Greenbow, supra. The 
action was for damages for the unlawful seizure of property to sat- 
isfy taxes after they had been paid by the tender of coupons un- 
der the act recited above. The jurisdictional allégations were un- 
necessary to the statement of a cause of action for damages, and 
their only effect was to give tbe circuit court jurisdiction. The 
défendant interposed a plea to the jurisdiction of tbe circuit court, 
"that, as the plaintiff and défendant were both citizens of the state 
of Virginia, tbe courts of that state had exclusive jurisdiction of 
tbe alleged cause of action"; but the suprême court overruled the 
plea, reversed the judgment dismissing the action, and remanded 
the case to the circuit court, with directions to try it. In Water- 
works Co. v. Rivers, 115 U. S. 674, 6 Sup. Ct. 273, the facts were 
that the New Orléans Waterworks Company had prior to 1879 a 
contract witb the city of New Orléans for the exclusive privilège 
of laying conduits, mains, and pipes in the streets of that city, to 
supply the city and its inhabitants with water, and under that con- 
tract it had laid its mains and pipes, and was proceeding in its per- 
formance. In 1882, and during the term of this contract, the city 
council of New Orléans granted to one Rivers the privilège of lay- 
ing pipes in its streets to supply the St. Charles Hôtel, in that city, 
with water, and he was about to do so. The waterworks company 
exhibited its bill in the circuit court of the United States to per- 
petually enjoin Rivers from laying thèse pipes, or supplying that 
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hôtel with water. In its bill it pleaded the facts above recited, 
and also averred that a new state constitution had been adopted by 
the state of Louisiana in 1879, which provided that the monopoly 
features in the charter of any corporation then existing in that 
state, save such as might be contained in the charters of railroad 
companies, were thereby repealed, and that the action of the city 
eouncil and of Rivers was based on that provision. Now, a per- 
fect cause of action for an injunction against Rivers would hâve 
been stated in this bill if the complainant had set f orth its original 
contract for the exclusive right to lay the pipes in the streets, 
and to supply the city and its inhabitants with water, and had al- 
leged that it had expended large amounts in making the necessary 
improvements to comply with this contract, and was performing it, 
and that Rivers was about to lay pipes in the streets of the city, 
and to supply the St. Charles Hôtel with water through them. The 
allégations of the provisions of the constitution of 1879, and of 
the claim of Rivers thereunder, were entirely unnecessary to the 
statement of the complainant's cause of action for the injunction. 
Their only purpose and effect were to give the circuit court of the 
United States jurisdiction of the case. To this bill a demurrer 
was interposed, but it was overruled by the suprême court with 
the statement that under the bill the complainant was entitled, 
at the hands of the circuit court, to the perpétuai injunction for 
which it prayed. In St. Tammany Waterworks Co. v. New Orléans 
Waterworks, 120 U. S. 64, 7 Sup. Ct. 405, the facts and the plead- 
ing, so far as the question now under considération is concerned, 
were substantially the same as in the case last cited. The juris- 
dictional allégations were unnecessary to the statement of the 
cause of action, but the jurisdiction of the circuit court was sus- 
tained, and a decree for a perpétuai injunction was afflrmed. The 
circuit courts hâve adopted the same rule. They hâve repeatedly 
maintained their jurisdiction of cases under this provision of the 
constitution when the jurisdictional allégations were not indispen- 
sable to the statement of the cause of action upon the contract, 
and when their only purpose and effect were to invoke and sustain 
the jurisdiction of the circuit courts. Saginaw Gaslight Companv 
v. City of Saginaw, 28 Fed. 529; Citizens' St. Ry. Co. v. City of 
Memphis, 53 Ped. 715; Smith v. Bivens, 56 Fed. 352; Citizens' St. 
R. Co. v. City Ry. Co., 56 Fed. 746; Walla Walla Water Co. 
v. City of Walla Walla, 60 Fed. 957. The effect of thèse dé- 
cisions of the national courts, as I read them, is that one who has 
a cause of action founded in contract, which is protected from state 
législation which has been enacted to impair or destroy it, by the 
provision of the constitution which forbids any state to pass a law 
impairing the obligation of contracts, may invoke and sustain the 
jurisdiction of the circuit court of the United States by allégations 
in his complaint which show that the défendant has passed, pro- 
cured, or relies on the hostile state législation, and that the plain- 
tiff rests under the asgis of this clause of the constitution, although 
thèse allégations are not indispensable to the statement of a good 
cause of action upon the contract, and although their only purpose 
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and effect are to invoke and sustain the jurisdiction of the circuit 
court. 

I hâve carefully read the authorities cited in the opinion of the 
majority, and I am unable to find anything in them in conflict with 
this proposition. In Tennessee v. Union & Plantera' Bank, 152 U. S. 
454, 14 Sup. Ct. 654, the plaintiff did not aver that it was protected 
by, or claim for its cause of action the protection of, the constitu- 
tion of the United States. That was a suit by the state of Tennes- 
see to collect its taxes. The allégation relied upon to give the 
circuit court jurisdiction was that the défendant claimed that the 
law under which the tax was levied violated the constitution. It 
is well settled that the plaintiff cannot make a case arising under 
the constitution of the United States by pleading that the défend- 
ant will shelter himself under its protection. The défendant may 
not do so. The option to interpose or refuse to interpose the 
shield of the constitution is his. It is only when the plaintiff him- 
self claims immunity from state législation under this clause of the 
constitution that he présents a case arising under it. Such is the 
case at bar, and such are the cases to which I hâve referred. In 
New Orléans v. Benjamin, 153 U. S. 411, 414, 14 Sup. Ct. 905, the 
complainant, Benjamin, brought a bill against the city of New 
Orléans and others for an accounting of the liabilities of the board 
of Metropolitan police, and of the amounts due to that board from 
the various défendants in the suit, for the appointment of a re- 
ceiver to collect the amounts due, and for the application of the 
amounts so collected to the payment of the debts of the board, in- 
cluding certain warrants held by the complainant. The complain- 
ant alleged in the bill that a certain act of the législature of Loui- 
siana, which repealed prior acts of that législature, and which abol- 
ished the board of metropolitan police, was in violation of section 
10, art. 1, of the constitution. This allégation of the claimed im- 
munity from the effect of this act was unnecessary to the state- 
ment of the cause of action. Nevertheless, the suprême court, 
after some gênerai remarks, assumed that the repugnancy of the 
act of the législature to the constitution might be so set up as to 
form an independent ground of jurisdiction in the circuit court, and 
proceeded to décide that the act pleaded did not impair the obli- 
gation of any contract, and that, therefore, the suit did not really 
and substantially involve a dispute or controversy as to the effect 
or construction of the constitution of the United States, upon the 
détermination of which the resuit depended. 153 U. S. 414, 431, 
14 Sup. Ct. 905. Shreveport v. Cole, 129 U. S. 36, 39, 9 Sup. Ct. 
210, was disposed of in the same way. It was an action to re- 
cover a balance due on a contract for grading and improving streets. 
The plaintiff alleged in his complaint that an act of the législature 
which limited the amount of the municipal taxes impaired the ob- 
ligation of his contract. The suprême court considered at length 
the question whether or not that act did impair the obligation of 
the contract; decided that it did not, because it was prospective, 
and could not hâve any effect upon the claims of antécédent con- 
tract creditors, and that for that reason the case did not arise un- 
v.72F.no.7— 56 
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der the constitution. 129 U. S. 42, 9 Sup. Ct. 210. Starin v. New 
York, 115 U. S. 248, 258, 6 Sup. Ct. 28; Water Co. v. Keyes, 96 
U. S. 199; and Chicago & A. R. Co. v. Wiggins Ferry Co., 108 U. 
S. 18, 22, 1 Sup. Ct. 614, 617, — were cases which arose upon ap- 
peals from prders remanding them to state courts, in which the 
suprême court held, upon a considération of the pleadings and 
pétitions for removal, that they presented no fédéral question. Nei- 
ther of thèse cases présents or détermines any phase of the ques- 
tion now under considération. Thèse are ail the authorities cited 
in the opinion of the majority, and they do not seem to me to sustain 
the proposition that a plaintiff may not invoke and sustain the ju- 
risdiction of the circuit court by proper jurisdictional allégations, 
which show that the contract and cause of action on which he 
sues are protected from hostile state législation, that would other- 
wise impair or destroy them, by section 10, art. 1, of the constitu- 
tion, although thèse allégations are not indispensable to the state- 
ment of the cause of action upon the contract, and their only pur- 
pose and effect are to invoke and sustain the jurisdiction of the 
circuit court. I hâve been forced to the conclusion that the true 
rule hère is the converse of that proposition (1) because the prop- 
osition of the majority w T ould exclude from the jurisdiction of the 
circuit court ail cases which arise under section 10, art. 1, of the 
constitution, and I do not think such was the intention of congress ; 
(2) because the converse of that proposition governs the practice 
in other classes of cases in which jurisdiction is conferred on the 
circuit courts, and no good reason occurs to me why it should not 
govern in this class; and (3) because the suprême court and the 
circuit courts hâve adopted the converse of that proposition in 
this class of cases. See authorities supra. 

But it is said that although the complaint averred that the city 
of Fergus Falls made this contract, that it complied with its terms 
and paid the water rent under it for years, that it then passed an 
ordinance that the contract was null and void and was thereby 
canceled, and that from that date it refused to pay any rent un- 
der the contract, and that this ordinance was a law impairing the 
obligation of the contract, y et that, inasmuch as the only défense 
to the action pleaded by the answer and relied upon at the trial 
was that there never was any contract, because the city was with- 
out power to make it, the circuit court had no jurisdiction, and 
should hâve dismissed the action, because the answer presented 
no controversy as to the validity of the ordinance by which the 
attempt was made to rescind and cancel the contract. When a 
défendant that has made, recognized, and performed a contract for 
years, passes or procures the passage of a law which by its terms 
annuls and cancels it, and from that time refuses to perfora the 
contract, the natural, reasonable, and logical inference is that 
the défendant relies on the law it has passed, or procured the pas- 
sage of , to relieve it from its contract, and the plaintiff is well 
warranted by thèse facts in invoking the jurisdiction of the fédéral 
court on the ground that it is protected from the effect of that law 
by the constitution of the United States. Upon this subject this 
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court has held the rule to be that if it appears from the complaint, 
in any aspect which the case may assume, that the right of re- 
covery may dépend upon the construction of the constitution, and 
if the right to recover, so far as it turns on the construction of the 
constitution, is not merely a colorable claim, but rests on a rea- 
sonable foundation, then a fédéral question is involved which is 
adéquate to confer jurisdiction. St. Paul, M. & M. Ey. Co. v. St. 
Paul & N. P. E, Co., 15 C. C. A. 167, 68 Fed. 2, 13. Moreover, the 
right to sue in the fédéral court, as we held in that case, must be 
judged exclusively as of the date of filing the complaint, on the 
state of f acts therein disclosed : 

"If, on the face of the complaint or déclaration, the case is one which the 
court has the power to hear and détermine, because of the existence of a féd- 
éral question, it has the right to décide every issue that may subsequently be 
raised; and whether the décision of the case ultimately turns on a question of 
fédéral, local, or gênerai law is a matter that in no wise âffects the jurisdic- 
tion of the court. Mayor v. Cooper, 6 Wall. 247; Railroad Co. v. Mississippi, 
102 U. S. 135, 141; Tennessee v. Davis, 100 U. S. 257, 264; Omaha Horse-lty. 
Co. v. Cable Tramway Co., 32 Fed. 727." St. Paul, M. & M. Ry. Co. v. St. 
Paul & N. P. R, Co., 15 C. C. A. 167, 68 Fed 10. 

Tested by the facts as they existed when this complaint was filed, 
by the making and partial performance of the contract by this city, 
by the passage by it of an ordinance which by its terms annulled 
and canceled the contract, and by its refusai to perforai the con- 
tract from the date of this ordinance, the claim of the plaintiff 
that his recovery might dépend upon the question whether or not 
that ordinance was répugnant to the constitution of the United 
States certainly rested on a reasonable foundation. It was un- 
doubtedly made in good faith. There is no indication that it was 
merely colorable. It was the natural and logical inference from 
the facts which the complaint discloses. It goes withcut saying 
that there was an aspect that the case might assume in which the 
right of recovery would dépend upon the construction of the con- 
stitution of the United States. If the contract was valid in its 
inception, and such a construction of the constitution should be 
adopted that the subséquent ordinance would not be held to be ré- 
pugnant to it, this construction would be fatal to the plaintiff's 
recovery, while the opposite construction would insure it. In this 
way an immunity from the effect of state législation on which the 
recovery depended would be defeated by one construction, and 
sustained by the other construction, of the constitution; and the 
case was one arising thereunder, under the définition given in Starin 
v. City of New York, 115 U. S. 248, 257, 6 Sup. Ct. 28, and the cases 
cited. In such a case as this the défendant cannot évade or avoid 
the jurisdiction of the fédéral court by a plea that there never 
was any contract, and that consequently its obligation could not 
be impaired by the ordinance the défendant itself has enacted to 
annul and cancel it. As was well said in St. Paul, M. & M. Ey. 
Co. v. St. Paul & N. P. E. Co., 15 C. C. A. 167, 68 Fed. 9, 10: 

"When a complaint filed in the circuit court of the United States discloses a 
controversy arising under fédéral laws, the jurisdiction of the court will not 
be defeated by any défense or plea that the défendant may see fit to make. 
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If the plaintiff's right to sue In the national courts Is to be tested solely by 
hls complalnt or déclaration, and is not aided by any plea interposed by the 
défendant, no matter how clearly the latter may show that the construction 
or application of fédéral laws ls involved, then It follows that, if jurisdiction 
is fairly disclosed by the plaintiff's statement of his own cause of action, it 
cannot be defeated by an answer or plea so conceived and drawn as to avoid 
the considération of any fédéral question or questions." ' 

It is po new device for a défendant who has passed or procured 
the passage of a law which by its terms impairs the obligation of 
a contract to seek to évade the jurisdiction of the national courts 
by the plea that there never was any contract; hence, that the law 
did not impair its obligation, and no fédéral question can arise in 
the case. This device was resorted to in Wright v. Nagle, 101 U. 
S. 791, but it failed in that case, and it ought not to succeed in 
this. In that case the state of Georgia had made a contract with 
the assignor of the complainants, through the inferior court of Ployd 
county, that he and his assigna should hâve the exclusive right of 
opening and maintaining ferries and building bridges over the Eto- 
wah river, within certain limits. Subsequently that state, through 
its commissioners of roads and revenue, granted to the défendants 
the right to erect and maintain a toll bridge within the limits of 
the flrst grant. The complainants brought a suit in equity in one 
of the state courts of Georgia to enjoin the défendants from con- 
structing their bridge, and alleged that the subséquent grant im- 
paired the obligation of the original contract. Défendants an- 
swered that the inferior court of Floyd county had no authority 
to ruake the original contract, and, as there was no contract, there 
was no impairment of its obligation. The trial court so held, and 
dismissed the bill on that ground. This décision and judgment 
were affirmed by the suprême court of Georgia on appeal. A writ 
of error was then issued from the suprême court to review this judg- 
ment, and a motion to dismiss on the ground that the only ques- 
tion involved wâs whether or not there was a contract, and no 
fédéral question was presented, was made, and overruled by that 
court with this remark: 

"If the court erred in construing the statute, and in holding that there was 
no contract, then the question is directly presented, by the pleadings and the 
stipulation as to the facts, whether the subséquent action of the commission- 
ers of roads and revenue is, In its légal elïect, équivalent to a law of the state 
impairing the obligation of the contract as it was made. In this way, it 
seems to us, a fédéral question is raised upon the record, which gives us juris- 
diction." 

In the case at bar the court below has found that there was a 
contract, and has rendered judgment for the rent which accrued 
under it ; so that the question whether or not the plaintiff was pro- 
tected, by section 10, art. 1, of the constitution, from the subsé- 
quent ordinance which in terms annulled the contract, became a 
vital question in the case, and, whether insisted upon or urged by 
the défendant or not, was necessarily decided by the court against 
the validity of the ordinance, in reaching its judgment. The case 
actually assumed the aspect in which the plaintiff's recovery de- 
pended upon the construction of this clause of the constitution, 
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the aspect in which one construction of it would insure and the 
opposite construction would defeat its recovery, and the court 
adopted the former. For the reasons which I hâve stated, I am 
of the opinion that the jurisdiction of the circuit court in this 
case should be sustained. 



EVENING POST PUB. 00. v. VOIGHT. 
(Circuit Court of Appeals, Second Circuit. March 3, 1896.) 

1. Evidence— Explaining Irbelevant Pacts. 

When irrelevant évidence, of a character likely to be injurious to the 
plaintiff s case, has been elicited by the défendant od cross-examination 
of the plaintiff, it is not error to permit the plaintiff afterwards to intro- 
duce évidence, otherwise irrelevant, for the purpose of explaining the 
facts. 

2. SAMB— COKEBSPONDBNCE. 

In an action against the proprietor of a newspaper for libel, the de- 
fendant pleaded in mitigation of damages that it had sent to the plain- 
tiff a letter, set out in f ull in its answer, offering plaintiff an opportunity 
to publish a statement in regard to the libel, and upon the trial such 
letter was introduced in évidence. The plaintiff was then perniitted to 
put in évidence two letters from his attorney to the défendant, to which 
defendant's letter was a reply, for the purpose of showing that defend- 
ant's offer was not made voluntarily, but under threat of suit, and was not 
an offer of full réparation. Held no error, though the letters contained 
statements of facts of which they were not compétent évidence, no ob- 
jection having been made on this ground. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

James C. Carter (Lawrence Grodkin, on the brief), for plaintiff in 
error. 

Eugène Frayer, for défendant in error. 

Before PECKHAM, Circuit Justice, and WALLACE and LA- 
COMBE, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the de- 
fendant in the court below to review a judgment for the plaintiff 
entered upon the verdict of a jury. The assignments of error im- 
pugn the rulings of the trial judge in admitting évidence, and some 
of the instructions to the jury given and refused. 

The action was for a libel published by the défendant in the 
Evening Post newspaper, which, in substance, stated that the 
plaintiff was formerly the agent at Chicago of the American Casu- 
alty Insurance & Security Company, and was dismissed after the 
company had obtained a judgment against him for $6,396 for pre- 
miums collected and unaccounted for; that, according to infor- 
mation obtained from the président of the company, the plaintiff 
had no claim of any kind upon the premiums; and that there was 
a long trial in Chicago, in which his accounts were thoroughly ex- 
amined; and that the company could hâve prosecuted him for 
theft, if it had chosen to do so. 
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By its answer the défendant averred that the judgment was 
obtained and the plaintif! dismissed by another insurance Com- 
pany, the American Steam-Boiler Insurance Company; that it 
was for premiums which he had not accounted for; that he had no 
claim of any kind upon the premiums, and, if he had any, he should 
hâve stated so upon the trial; and that such company could hâve 
prosecuted him for theft, if it had chosen to do so. 

The answer also set up the same facts by way of mitigation of 
damages, together with the averments that the défendant had at 
ail times been ready and offered to publish any proper statement 
from the plaintiff upon the subject of the charges; that it had sent 
to plaintiff a certain letter, set forth in full, containing an offer 
to that effect; and that the offers were made and the letter was 
sent in good faith, for the purpose of enabling plaintiff publicly 
and conspicuously to clear himself of the charges which had been 
made against him. 

There was no évidence whatever upon the trial that the plain- 
tiff had failed to account to any company of which he had been 
an agent for any sums collected by him, or that a judgment upon 
such a claim had ever been rendered against him, or that there 
had ever been any trial, or that any company had ever asserted 
that he had been dishonest, or that there was any ground for a 
criminal prosecution of him, or that he had been dismissed be- 
cause of any of thèse things. 

The proof was that for 11 years prior to August, 1890, plaintiff 
was a member of the ârm of Thatcher & Voight, of Chicago, who 
were the agents there of the American Steam-Boiler Insurance 
Company; that, by the course of business between the firm and 
the company, the agents charged themselves with the premiums 
upon ail policies of the company issued by them, as they were 
written, whether they had received them or not, and transmitted 
daily reports to the company, together with monthly statements 
of account; that at stated times they remitted for ail premiums 
collected, less their commissions ; that f requently there was a large 
balance standing on the books of the company against the firm, 
sometimes as high as $13,000; that no premiums were ever re- 
ceived by the firm which were not acknowledged to the company 
and accounted for; that in the summer of 1890 the plaintiff re- 
tired from the firm of Thatcher & Voight ; that at that time there 
was a balance upon the books of the company against the firm of 
$5,983; that the firm claimed, and had for some time, that there 
were équitable offsets to this account; that various efforts were 
made by both Thatcher and Voight to induce the company to allow 
the offsets, but the company refused to acknowledge the justice of 
the claim; that more than a year after the dissolution of the firm 
the company commenced a suit against them in New York City to 
recover the balance; and that no défense was interposed, and in 
December, 1891, a judgment by default was entered against them. 
There was ample proof of ail thèse facts, by évidence which was 
compétent, was not objected to, and was uncontroverted. 
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Several of the assignments of error are founded on the admis- 
sion of évidence introduced in behalf of the plaintif for the pur- 
pose of showing the true character of the demand on which the 
judgment against him was recovered, and that it did not involve 
any imputation of his honesty. If it should be conceded that some 
of this évidence was inadmissible, its réception was harmless, be- 
cause ail the facts relating to this issue were fully established by 
compétent évidence, and none of them were practically disputed 
by the défendant. If it had appeared by the judgment record that 
the recovery against the plaintif: had proceeded upon averments of 
his dishonest conduct, it would nevertheless hâve been compétent 
for him to disprove the truth of such averments. The judgment 
would not hâve been conclusive of his guilt, or of the facts upon 
which it proceeded, as between him and third parties; but, of 
course, it would hâve been a complète justification to that part 
of the libelous article which substantially stated that the judg- 
ment had been recovered against him for premiums dishonestly 
appropriated, and the évidence would only hâve been of value as 
negativing the truth of the other libelous statements. 

Other assignments of error are founded on the admission of évi- 
dence tending to show that the plaintiff had suffered loss of in- 
come in conséquence of the libelous publication. It sufflces to 
dispose of thèse that this issue was withdrawn from the consid- 
ération of the jury. The trial judge instructed the jury that no 
spécial damages had been proved. 

Another assignment of error relates to the admission of testi- 
mony by the plaintiff that the président and secretary of the Amer- 
ican Casualty & Security Company had been engaged jointly with 
him in certain Wall street spéculations. The défendant had shown 
upon the cross-examination of the plaintiff as a witness that in 
December, 1890, he being at that time an agent of the American 
Casualty & Security Company, he was accused by some of the 
olïicers of not attending to his duties, and of spending his time 
in a bucket shop in Wall street, and was dismissed for that rea- 
son. Upon his redirect examination, he was permitted to show, 
' against the objection of the défendant, that the président and secre- 
tary of the company had been engaged with him in spéculations 
in Wall street, and that thèse spéculations were the only founda- 
tton for the accusation. The évidence would hâve been inadmissi- 
ble, except for that which had been elicited by the défendant, and 
in explanation of which it was introduced. The fact that the dé- 
fendant had been dischar ged because he had been speculating in 
Wall street was foreign to any legitimate issue in controversy. 
The libelous publication asserted, in substance, that he had been 
dismissed because he had misappropriated moneys. Proof that 
he had been dismissed upon some other ground was utterly irrele- 
vant. A défendant is not permitted to prove any other acts or 
conduct militating against the plaintiff's character except those 
specifically embraced in the imputation which is the basis of 
the action. Pallet v. Sargent, 36 N. H. 496; Ridley v. Perry, 
16 Me. 21; Burford v. Wible, 32 Pa. St. 95; Watters v. Smoot, 11 



888 FEDERAL REF0RTEK, Vol. 72. 

Ired. 315. The only effect of the testimony elicited by the de- 
fendant was to besmirch the plaintiff's character. The explana- 
tory testimony, though not very valuable, tended to repel the sug- 
gestion of the plaintiff's misconduct. The défendant cannot be 
heard to complain that the plaintiff accepted the invitation to try 
an irrelevant issue. 

Another assignment of error relates to the réception of two 
letters written by the attorney of the plaintiff to the défendant 
aftèr the publication of the libel, and before the commencement 
of the suit. The letter set forth in the answer of the défendant, 
and relied upon in mitigation of damages, as containing an offer 
to publish a statement from the plaintiff upon the subject-matter 
of the libel, was in évidence, having been admitted by the replica- 
tion. It was an answer, and purported to be upon its face, to the 
two letters introduced. The first of the two letters, among other 
things, after referring to the libelous publication, and the retrac- 
tion which had been made by the original author of the charges, 
informed the défendant, in substance, that the plaintiff would ac- 
cept proper réparation, including a suitable retraction and a sat- 
isfactory pecuniary compensation. The second letter refers to an 
interview between the writer and the plaintiff, as requested by an 
agent of the défendant, and, among other things, states what 
terms of settlement would be satisfactory to the plaintiff, one of 
them being a satisfactory retraction. The letter of the défendant 
in reply to thèse two letters expresses the willingness of the de- 
fendant to publish "conspicuously, in the form of an interview or 
letter, any proper statement" which plaintiff might désire to make, 
and concludes by referring the matter to the defendant's attor- 
ney, in the event that the plaintiff "does not care to avail himself 
of this offer, and proposes to take any légal proceedings." 

The offer to publish an interview with or a letter from the plain- 
tiff was in no sensé a retraction of the libel. It was doubtless 
made in good faith, but proceeded upon a grave misconception of 
the duty incumbent upon a newspaper, which has lent the sanction 
of its name and responsibility to the circulation of a defamatory 
article, to give equal sanction to the retraction. Read by itself, 
the defendant's letter might hâve been construed as a voluntary 
proposition to afford the plaintiff an opportunity to vindicate him- 
self. This would hâve indicated a kindly disposition towards him, 
and, to that extent, would hâve repelled any inference of malice 
in fact. Read with the others, it was not a voluntary offer, but 
one made under the stress of an impending suit for damages. The 
three letters together also denoted that the défendant, after am- 
ple opportunity had been afforded to it to repair in some degree 
the wrong which it had done to the plaintiff, was still contuma- 
cious. It is always compétent for a plaintiff in a libel suit to 
show that he endeavored to procure a retraction from the de- 
fendant, and was denied, and equally compétent to show that the 
libeler has refused to make any réparation, notwithstanding he 
has been informed of the falsity of the published matter. Such 
évidence has an important bearing upon the plaintiff's measure of 
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recovery, and is admissible in aggravation of the damages. The 
language of Chief Justice Nelson is apposite: 

"A llbelous publication may be inadvertently admitted into the columns 
of a newspaper, and the editor chargeable only with mistake or indifférence 
to the truth; but if, when advised of his error, he hésitâtes to correct it, 
the case rises to one of premeditated wrong, of settled and determined 
malignity towards the party injured, which should be dealt with accordingly. 
There is no longer room for any indulgence towards the act, and the party 
becomes a fit object for exemplary punishment. Ail the charities of the 
law give way at such a prostitution of the public press." Hotchkiss v. 
Oliphant, 2 Hill, 516. 

In the two letters thus introduced . there were statements of 
fact, some of which had already been testified to by the plaintiff, 
and some of which had been shown by other évidence, but of 
which the letters themselves were not compétent évidence. If the 
parts of the letters which recited thèse facts had been objected 
to, it might hâve been error to permit them to be read, although 
the gênerai rule is that, where a letter has been given in évi- 
dence by one of the parties to the action, the other party may also, 
for the purpose of explaining its meaning, introduce a previous 
letter from himself, to which this letter was a reply. Trischet v. 
Insurance Co., 14 Gray, 456; Eouse v. Whited, 25 N. Y. 170. No 
such objection, however, was made; and in the absence of such 
an objection, inasmuch as other parts of the letters were admissi- 
ble, it was not error in the trial judge to admit the letters. 

We hâve carefully examined the assignments of error based upon 
the exceptions to the instructions of the trial judge to the jury, 
and upon his refusai to give instructions requested in behalf of 
the défendant. Upon the facts in évidence there was no question 
for the jury, except as to the amount of damages. The published 
article was plainly libelous, and not a single fact which it as- 
serted was established by the proof. The gist of the defamation 
was that the plaintiff had been discovered to be a dishonest agent, 
who had feloniously appropriated moneys, and been dismissed 
therefor by his employer. The only semblance of foundation for 
the charge, presented by the évidence, was that he had been dis- 
missed by another employer for speculating in Wall street. The 
defamatory article was published upon information derived from 
sources hostile to the plaintiff, and known to be so by the re- 
porter of the défendant who prepared it; and, though the plain- 
tiff was readily accessible, the reporter did not attempt to get 
his version of the facts. Neither the reporter nor any other agent 
of the défendant was actuated by any personal malice towards the 
plaintiff, but the publication was made without adéquate inves- 
tigation to verify the truth of the libelous matter. It belonged to 
that class of publications which the law regards as wantonly de- 
famatory, because cliaracterized by a reckless indifférence to the 
rights of others. After the défendant had been informed that the 
author of the falsehood had made a written retraction, it was too 
indiffèrent to the wrong it had committed to make a retraction ît- 
self, and contented itself with offering to the plaintiff the poor 
satisfaction of publishing his own statement. The trial judge 
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would hâve been fully justifled in taking from tlie jury every ques- 
tion except the amount of the recovery to which the plaintiff was 
entitled, and in instructing them that the case authorized a ver- 
dict for exemplary damages, and that there was not a fact in évi- 
dence entitled to legitimate considération as tending in mitigation 
of damages. His instructions were much more libéral to the 
défendant. At the request of the défendant he granted instruc- 
tions wbich were distinctly more favorable to it than the évi- 
dence warranted. Among thèse was the following: 

"That, if the substantial imputation be proved true, a slight inaccuracy 
in one of its détails is not material, provided such inaccuracy in no way 
alters the complexion of the affair, and would hâve no différent effect on 
the reader than that which the literal truth would produce." 

As an abstract proposition, this instruction expressed a cor- 
rect view of the law, but there was no fact in évidence which sanc- 
tioned its application to the case in hand. It is insisted that his 
refusai to grant the ninth request was error. This refusai might 
be open to criticism if the request and refusai were isolated from 
the instructions already given. The instruction prayed for was 
one of three relating to the question of spécial damages. The trial 
judge, having granted the others, thereby instructing the jury that 
the case was not one for spécial damages, very properly declined 
to présent to them any définition of the rule by which such dam- 
ages were to be.ascertained. 

We flnd no error in the rulings at the trial, and conclude that 
the judgment should be afflrmed. 



JOHNSTON v. MORRIS. 
(Circuit Court of Appeals, Ninth Circuit February 8, 1896.) 

No. 257. 

1. Public Lands— Fokfeited Railroad Géants. 

Under the act of September 29, 1890 (26 Stat 496), forfeiting and restoring 
to the United States the title to ail lands theretofore granted to any state 
or corporation to aid in the construction of a railroad, and opposite which 
the railroad had not been completed within the time limited, the lands 
forfeited were restored to the public domain in precisely the same con- 
dition as before they were granted, and became subject to disposition 
under the gênerai land laws. 

2. Same. 

Queere, whether the provision in section 6 of sald act that the forfeited 
lands shall not "inure to the benefit of any state or corporation to which 
lands may hâve been granted by congress, except as herein otherwise 
provided," merely prevents a claim of indemnity by a state or a railroad 
corporation from attaching to the forfeited lands, for lands lost in place 
opposite to a completed portion of a railroad; or whether it would pre- 
vent a state which has received a grant of school lands from selecting 
out of the forfeited lands indemnity school lands. 
8. Samb — School. Lands— Indemnity Sélections. 

The act of February 28, 1891 (26 Stat. 796), amending Rev. St. § 2275, 
and granting to any state or territory whose school sections, or parts 
thereof, are minerai lands, otlier lands of equal acreage, was intended 
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to provide a uniform rule for the sélection of indemnity school lands, 
and la applicable to ail states and terrltories having grants of schooJ 
lands. Hence the state of California is entitled to make indemnity sélec- 
tions in place of lands lost from its school sections by reason of being 
minerai lands. 

4 Same— Détermination op What are Minéral Lands. 

When school lands surveyed by a United States deputy surveyor are 
certified by him to be minerai, and his fleld notes and plats are approved 
by the surveyor gênerai and the commissioner of the gênerai land office, 
and filed in the land office, this is a sufflcient détermination that the lands 
are minerai in character to give the state a right to sélect other lands as 
indemnity for the loss. 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

This was an action by Henry C. Morris against A. G. Johnston to 
recover possession of certain lands to which plaintiff claimed title 
under the state of California, which had selected them as indemnity 
school lands. The trial below resulted in a judgment for plaintiff, 
and défendant thereupon sued out this writ of error. 

Mullany, Grant & Cushing, for plaintiff in error. 

E. P. Morgan (C. A. Keigwin, of counsel), for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and MORROW, Dis- 
trict Judge. 

MORROW, District Judge. By the act of congress approved 
July 27, 1866 (14 Stat 292), certain odd-numbered sections of land 
were granted to the Atlantic & Pacific Railroad Company, to aid 
in the construction of a railroad and telegraph line from the states of 
Missouri and Arkansas to the Pacific coast. Section 18 of this act 
authorized the Southern Pacific Railroad Company to connect with 
the Atlantic & Pacific Railroad at such point near the boundary of 
California as should be deemed most suitable for a railroad line to 
San Francisco; and, to aid in the construction of such railroad, it 
was provided that the Southern Pacific Railroad Company should 
receive grants of land, similar to those granted to the Atlantic & 
Pacific Railroad Company. The grant of land, so far as it is material 
to this case, was every alternate section of public land not minerai, 
designated by odd numbers, to the amount of 10 alternate sections of 
land per mile on each side of the railroad whenever it passed through 
any state. The road was required to be completed by July 4, 1878. 
At that date the only part of the road constructed by the Southern 
Pacific Railroad Company was from San José southward to Très 
Pinos, and from Huron, in the San Joaquin valley, to Goshen, and 
southwardly to Mojave. That portion of the line of road between 
Très Pinos and Huron, in California, a distance of about 100 miles, 
was not built as reqtdred by the act. The act of congress approved 
September 29, 1890 (26 Stat. 496), forfeited and restored to the United 
States the title to ail lands theretofore granted to any state or cor- 
poration to aid in the construction of a railroad opposite to and co- 
terminous with the portion of any such railroad not then completed 
and in opération; and such lands were declared to be a part of the 
public domain. The line of road between Très Pinos and Huron had 
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not been built when this act was passed. Section 33, township 13 
S., range 9 E., Mt Diablo Base and Meridian, is located within the 
limits of the grant to the Southern Pacific Railroad Company, opposite 
to and coterminous with the linë of the uncompleted road between 
Très Pinos and Huron, and was therefore one of the forfeited sections 
restored to the public domain by the act of September 29, 1890. 

On the 23d of July, 1892, Joaquin Vinagre made application to the 
surveyor gênerai of the state of California to purchase a portion of 
section 33, above described, as school lands; whereupon the surveyor 
gênerai filed an application with the register of the land office of the 
United States at San Francisco to sélect said land as a portion of the 
school lands granted to California in lieu of an alleged deficiency of 
school lands in certain sixteenth and thirty-sixth sections, that had 
been classed in the United States surveys, anddesignated upon the 
United States plats, as minerai lands. This sélection was accepted 
and filed for listing by the register of the land office, under the direc- 
tion of the commissioner of the gênerai land office; and the surveyor 
gênerai of the state thereupon issued and delivered to Joaquin 
Vinagre a certificate of purchase for the land. By assignment 
and transfer of this certificate of purchase, ail the right, title, and 
interest of Vinagre to the land in question was conveyed to Henry 
C. Morris, a citizen of the state of New York, who, on the 9th of Au- 
gust, 1894, brought suit in the United States circuit court against 
A. G. Johnston to recover possession of the land. In addition to 
the facts already stated, the complaint allèges that the land pur- 
chased by Vinagre was in lieu of school lands lost to the state in 
section 36, township 3 N., range 15 E., and in section 16, township 17 
S., range 31 E. The défendant, Johnston, in his answer, dénies that 
thèse school sections, or either of them, were, or that any part of them 
was, lost to the state, so as to entitle the state to sélect lands in 
lieu of said sections, or any part of them; and allèges that prior to 
the 23d day of July, 1892, the said township No. 3 N., range 15 E., and 
township No. 17 S., range 31 E., had been surveyed under the au- 
thority of the United States; that in pursuance of law, and in accord- 
ance with the requirements of the gênerai land office, the United 
States surveyor made report as to the minerai or nonmineral char- 
acter of the lands embraced within such surveys, and in which report, 
as shown by the field notes of such surveys which were returned to 
the surveyor general's office by the United States surveyor, it was 
stated that the said school sections hereinbefore mentioned were 
minerai lands, and, in accordance with said return and report, the 
United States surveyor gênerai delineated upon the plats of said sur- 
veys the said sections as being minerai lands ; that said surveys and 
reports were duly approved by the United States surveyor gênerai 
and by the commissioner of the gênerai land office, and that since said 
surveys were made, and said plat so marked and approved as afore- 
said, no proceedings whatever hâve been had to détermine the minerai 
or nonmineral character of said school sections; that the sélections 
made on the 23d day of July, 1892, in lieu of said school sections, 
were so made upon the assumption that the said school sections 
were minerai lands, whereas in fact the minerai or nonmineral char- 
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acter of said lands had not at that date, and never has been, deter- 
mined or adjudicated. In short, the défendant avers that, by reason 
of the facts set forth in the answer, the whole proceedings relating to 
the purchase of the land by Vinagre are null and void, and of no 
effect. To this answer, the plaintiff interposed a demurrer, on the 
ground that the matters set up in the answer did not constitute a 
défense to the action. The demurrer was sustained, and the défend- 
ant has brought the case hère on a writ of error. 

For the reversai of the judgment, the plaintiff in error contends: 
(1) That the act of September 29, 1890, did not restore the odd- 
numbered sections thereby forfeited to the United States, to be dis- 
posed of under the gênerai land laws of the United States; (2) 
that, if such forfeited lands are held to be otherwise subject to such 
disposai, then, by reason of the provisions of section 6 of that act, 
the forfeiture did not inure to the beneflt of the state of California; 
(3) that the act of Pebruary 28, 1891 (26 Stat. 796), amending sec- 
tion 2275 of the Eevised Statutes, and granting other lands of 
equal acreage to any state or territory where sections 16 or 36 are 
minerai lands, does not apply to the state of California; (4) that 
the sélection, by the state, of the land in question, must fail in 
any event, since it has not beendetermined or finally adjudicated 
by the land départaient that the school lands in sections 16 and 36, 
designated as the basis of the sélection, are minerai lands. 

Taking thèse questions in their order, we proceed to consider the 
scope and purpose of the act of September 29, 1890. It is expressly 
declared in the first section that the forfeited land is to be part of 
the public domain. Section 2 provides that actual settlers in good 
faith upon such lands are given a préférence to enter the lands un- 
der the provisions of the homestead law, and any person who has 
not before had the beneflt of the homestead or pre-emption laws, 
or who has failed, from any cause, to perfect the title to a tract of 
land, under either of said laws, may make a second homestead entry 
under the act. Section 3 provides that certain persons, who are in 
possession of any of the lands affected by the grant resumed by and 
restored to the United States, shall, under certain circumstances, 
and within a certain time, be entitled to purchase the same from 
the United States, in quantifies not exceeding 320 acres to any one 
purchaser, at the rate of $1.25 per acre. It is very clear, from thèse 
provisions, that, instead of thèse lands being reserved from the 
opération of the gênerai public land laws of the United States, it 
was the purpose of congress to restore them to the public domain 
in precisely the same condition they were in before the granting 
acts were passed. There can be no réservation of public lands 
from the gênerai disposition provided for them, except by reason 
of some treaty, law, or authorized act of the executive department 
of the government. Wolsey v. Chapman, 101 U. S. 755. No such 
réservation of thèse lands having been made, it must be presumed 
that they were restored to the public domain, to be disposed of as 
other lands are disposed of by law. 

The contention that, by reason of^the provisions of section 6 
of the act, the forfeiture does not inure to the beneflt of the state 
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of California, is based upon the language of that section, as fol- 
io ws: 

"That no lands declared forfeited to the United States by this aet shall, by 
reason of such forfeiture, inure to the beneflt of any state or corporation to 
which lands may hâve been granted by congress except as herein otherwlse 
provided." 

Lands had been granted by congress to the state of California, 
and, among others, sections 16 and 36 in each township, for school 
purposes, under section 6 of the act of March 3, 1853 (10 Stat. 246); 
and it is claimed that the sélection made by the state in. this case, 
and which is the basis of the title held by Morris, was under this 
grant. The contention is that, where a state had received a grant 
of land from congress for any purpose, it was excluded from 
taking any part of the lands restored to the public domain by the 
forfeiture act in satisfaction of its grant. The act of September 
29, 1890, relates to the forfeiture of ail unearned lands granted 
for the purpose of aiding in the construction of railroads, whether 
such grant had originally been ruade to the state or directly to the 
corporation. The language of section 6, now under considération, 
appears to hâve been first employed in section 4 of the act of March 
2, 1889, entitled "An act to forfeit lands granted to the state of 
Michigan to aid in the construction of a railroad from Marquette 
to Ontonagon, in said state" (25 Stat. 1008). In that act this 
provision has spécial signiflcance, and was construed by the land 
départaient as excluding the claim of a railroad company for an 
indemnity sélection for a completed portion of its road out of a 
grant to the state for another road that had been forfeited. The 
claim was that the Ontonagon & Brûle Railroad Company had the 
right to sélect, as indemnity for land lost in place, other lands 
opposite to a completed portion of its road, but within the primary 
limita of a grant to the Marquette, Houghton & Ontonagon Rail- 
road forfeited by the act. The secretary of the interior, referring 
to the provision "that no lands declared forfeited to the United 
States by this act shall inure to the beneflt of any state or cor- 
poration to which lands may hâve been granted by congress," held 
that it was a speciûc provision against such an indemnity sélec- 
tion, "the évident purpose being to forever remove from railroad 
claim, and restore to the public domain, free and unincumbered, 
ail lands forfeited by said act." Ontonagon & B. R. R. Co., 13 Land 
Dec. Dep. Int. 476. This interprétation of the provision, as found in 
the act of March 2, 1889, applied to the same provision in the act of 
September 29, 1890, would limit its effect to the forfeiture of the 
right, whether asserted by a state or railroad corporation, to a claim 
of indemnity within the primary limita of a forfeited grant for lands 
lost in place opposite to a completed portion of a railroad; and, if this 
view of the provision is correct, it would folio w that it does not ap- 
ply to the state of California, as no railroad grants were ever made 
directly to the state by congress, and it would not apply to the 
sélection in this case, because it is not based upon a railroad in- 
demnity claim. But we do not flnd it necessary to pass upon this 
point, for, as we shall see presently, the question whether congress 
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intended to exclude, from the beneflts of the forfeiture act, states 
that had received grants of land under any previous law, becomes 
immaterial in this case, in view of the conclusion reached that the 
sélection was made under the provisions of the act of February 28, 
1891, amending section 2275 of the Revised Statutes (an act passed 
eubsequently to the forfeiture act). 

The contention that the act of February 28, 1891 (26 Stat. 796), 
amending section 2275 of the Revised Statutes, does not apply to 
California, is supported by a décision of the secretary of the in- 
terior, dated July 6, 1892 (State of California, 15 Land Dec. Dep. Int. 
10). The secretary had before him an appeai, taken by the state of 
California, from a décision of the gênerai land office rejecting certain 
applications by the state to sélect indemnity school lands upon the 
basis of townships made fractional by reason of portions thereof be- 
ing swamp lands. It was contended on the part of the state, among 
other things, that as the swamp lands situated within the state 
had been granted to the state by the act of September 28, 1850, 
those lands had been "otherwise disposed of by the United States," 
and that the state was theref ore entitled to indemnity sélection for 
sections 16 and 36 of such lands lost from the school grant by 
reason of being swamp lands. This contention was based upon the 
following provision of section 2275 of the Revised Statutes, as 
amended by the act of February 28, 1891: 

"And other lands of equal acreage are also hereby appropriated and grant- 
ed, and may be selected by sald state or territory where sections sixteen or 
thirty-six are minerai land, or are included within any Indian, military, or 
other réservation, or are otherwise disposed of by the United States." 

The secretary held that California took her school grant under 
section 6 of the act of March 3, 1853, and section 6 of the act of 
July 23, 1866; and that the indemnity provision of section 2275 
of the Revised Statutes, as amended, was not applicable to sélec- 
tions made by the state in lieu of the swamp land lost from the 
school land grant, on the ground that it would be giving to the state 
an indemnity for a class of lands already donated to the state ; and 
that the principle upon which indemnity is given to the state is 
for a loss, and not for that which the state has already received. 
This is a clear and forcible statement of the reason why the state 
is not entitled to make indemnity sélections for school lands which 
it had already received as swamp lands, but this reason does not 
apply to losses from the school grant by reason of sections 16 
and 36 being minerai lands. Where such sections are found to be 
minerai lands, there is an absolute loss of such lands to the state, 
and, to that extent, a clear and unconditional diminution of the 
school land grant. The policy of congress has been, clearly, in the 
direction of an enlargement of the grant to the state, rather than 
a diminution. When, therefore, the secretary went beyond the 
question he had before him, relating to swamp lands, and deter- 
mined that section 2275, as amended by the act of February 28, 
1891, did not give any additional indemnity rights to the states, 
and that such provisions merely declared the existing laws, he cer- 
tainly gave to the amendment a limitation not warranted by the 
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legitimate conclusion to be drawn from his own argument; and it 
appears to be too narrow an interprétation to hold that the amend- 
ment only provided an additional right in the adjustment of the 
grant to make indemnity sélections in advance of the surveys, and 
from any unappropriated public lands in the state or territory 
where the loss occurs, instead of from lands most contiguous to the 
same. A more satisfactory interprétation of the statute as amend- 
ed is to be f ound in a prior décision of the secretary of the interior, 
dated April 22, 1891, where it was held that it was intended by 
the act of February 28, 1891, to provide a uniform rule for the sé- 
lection of indemnity of lands applicable to ail the states and ter- 
ritories having grants of school lands. This décision is based, 
mainly, upon the proceedings in congress, and, particularly, on the 
report of the committee on public lands of the house of représent- 
atives, reciting and adopting a report previously made to the sen- 
ate. This report contained the following statement: 

"In the administration of the law, it has been found by the land départ- 
aient that the statute does not meet a variety of conditions, whereby the 
states and territories suffer loss of thèse sections, without adéquate provision 
for indemnity sélection in lieu thereof. Spécial laws hâve been enacted in a 
few instances to cover, in part, thèse defects with respect to particular states 
or territories; but, as the school grant is intended to hâve equal opération 
and equal beneflt in ail the public land states and territories, it is obvious 
the gênerai law should meet the situation, and partiality or favor be there- 
by excluded. * * * The bill as now framed will cure ail inequalities in 
législation; place the states and territories in a position where the school 
grant can be applied to good lands, and largest measure of benefit to the 
school funds be thereby secured." 22 Cong. Rec. p. 3632. 

In construing a statute, aid may be derived from attention to the 
state of things as it appeared to the législature when the statute 
was enacted. U. S. v. Union Pac. E. Co., 91 U. S. 72; Platt v. 
Railroad Co., 99 U. S. 48; Smith v. Townsend, 148 U. S. 490, 13 
Sup. Ct. 634. 

From the statement of the committee, it appears very clearly 
that the statute was intended to be gênerai in its terms, and ap- 
plicable alike to ail the states and territories receiving grants of 
school lands; and such appears to be the view now held by the 
secretary of the interior, who, under date of September 27, 1895, 
so interpreted the statute in a décision relating to a settlement 
before survey on school lands in the state of Nebraska, 21 Land 
Dec. Dep. Int. 220. 

The law being gênerai, and providing indemnity sélection for 
minerai lands in sections 16 and 36 of each township, it follows 
that California is entitled to make such a sélection for the land 
lost to the state in section 36, township 3 N., range 15 E., and in 
section 16, township 17 S., range 31 E., providing it is sufflciently 
established in this case that the land is of a minerai character; 
and that question we now proceed to consider. 

The school sections above described were certifled by the United 
States deputy survey or to be minerai. His fleld notes of surveys and 
plats thereof were approved by the United States surveyor gênerai 
and the commissioner of the gênerai land office, and filed in the 
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United States land office. Upon this showing, the state alleged 
a loss of the said sections for school purposes, and has selected 
other lands in lieu thereof. The objection to the sélection is that 
such désignation and return do not in fact make the sections minerai 
lands, within the meaning of the law. 

Section 2319 of the Revised Statutes provides that: 

"Ail valuable minerai deposits In lands belonging to the United States, 
both surveyed and unsurveyed, are hereby declared to be free and open to 
exploration and purchase, and the lands In which they are found to occupa- 
tion and purchase." 

The survey of public lands is provided by sections 2395 to 2413 
of the Revised Statutes. Section 2406 provides that "the public 
surveys shall extend over ail minerai lands." By paragraph 7 of 
section 2395, the deputy surveyor is required to note in his field 
books the true situation of ail mines, sait licks, sait springs, and 
mill seats which may corne to his knowledge, and also the quality 
o€ the lands. Paragraph 8 of the same section provides that: 

"Thèse field books shall be returned to the surveyor gênerai, who shall 
cause therefrom a description of the whole lands surveyed to be tnaae out 
and transmitted to the officers who may superintend the sales." 

Section 441, Rev. St. U. S., reads: 

"The secretary of the interior is chargea with the supervision of public 
business relating to the following subjects: • » * Second. The public lands, 
lncluding mines." 

Section 453, Rev. St. U. S., provides that the commissioner of 
the gênerai land office shall perform, under the direction of the 
secretary of the interior, ail executive duties pertaining to the 
survey and sale of the public lands of the United States, or in 
any wise respecting such public lands, and also such as relate to 
private claims of land. 

In Sutton v. State of Minnesota, 7 Land Dec. Dep. Int. 562, 564, 
the secretary of the interior said: 

"The field notes of survey, being entries In writing ruade by a public of- 
ficer in the regular diseharge of his duty, are presumptively correct, and are 
prima facie évidence of the fact stated, of a very high character. They must 
be taken as true, till disproved by a clear prépondérance of the évidence." 

In Re John W. Moore, 13 Land Dec. Dep. Int. 64, 66, he held that: 

"The returns of the surveyor gênerai and the record of the survey made un- 
der his direction are évidence of the highest character, that no private sur- 
vey can be allowed to overcome." 

In the case of Bishop of Nesqually v. Gibbon, 158 U. S. 155, 15 Sup. 
Ct. 779, the plaintiff claimed the right to 640 acres of land under the 
act of August 14, 1848, establishing the territorial government of 
Oregon, wherein it was provided: 

"That the title to the land, not exceeding six hundred and forty acres, now 
occupied as missionary stations among the Indian tribes in said territories, 
together with the improvements thereon, be confirmed and established in the 
several religious societies to which said missionary stations respectively be- 
lo>ng." 

In the bill filed in the court below, the plaintiff alleged that, un- 
der and by virtue of the foregoing provision, it was entitled to a 
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tract pf 640 acres at and adjacent to the présent town of Van- 
couver, 430 acres of which were in the occupancy of the défend- 
ants as officers and soldiers of the United States, who held the 
same as a military réservation. In the previous controversy re- 
lating to this tract of land, it appears that the secretary of the 
interior had sustained the claim of the plaintiif to only a small 
tract (less than half an acre), upon which the building used as a 
church was situated, and had denied it as to the rest of the land. 
Afterwards the président approved a final survey and plat of the 
military réservation, confirmed the previous action of the war dé- 
partaient, and declared the réservation set apart for military pur- 
poses. Commenting on thèse facts, the suprême court said: 

"Upon thèse facts, It may well be doubted whether the décision of the sec- 
retary of the interior is not conclusive. The act of congress purports to con- 
firai 'the tltle to the land, not exceeding six hundred and forty acres, now 
occupied as missionary stations.' It is a question of fact whether there was 
at Vancouver a missionary station, and also a like question, if one existed, 
how much land it occupied. The nue is that, in the administration of the 
public lands, the décision of the land department upon questions of fact is 
conclusive, and only questions of law are reviewable In the courts." 

It was held further: 

"While there may be no spécifie référence in the act of 1848 of questions 
arising under this grant to the land department, yet its administration cornes 
within the scope of the gênerai powers vested in that department." 

It is not claimed in this case by the défendant in error that the 
classification of public lands as minerai lands by the surveyor is 
absolutely conclusive upon the land department as to their real 
character, but that, when lands are surveyed and returned by the 
surveyor as minerai lands, they are treated and dealt with by 
the land department as such as long as they are so classified. The 
question is, what is the status of a school section when the state 
cornes to make a sélection? If it is minerai land, it is free and 
open to exploration and purchase under the laws of the United 
States; and, if it is so classified by the land department, it cannot 
be taken by the state, but other lands may be selected as in- 
demnity for the loss. In this way, there is provided an immédiate 
adjustment of the claim of the state under the school land grant. 
This method of procédure appears to be fair and reasonable, and in 
accordance with the purpose of the law. The state was therefore 
entitled to make a sélection in lieu of such minerai lands. 

The judgment of the circuit court is affirmed. 



UNITED STATES V. McDONALD.i 

(Circuit Court of Appeals, Ninth Circuit. February 24, 1896.) 

No. 225. 

Claims against the United States — Distbict Attobney's Clerk — Compen- 
sation. 

A lawyer appointed by a district attorney, ostensibly as a clerk, but to 
assist him in the duties of his office, pursuant to a letter from the attorney 

i Pétition for rehearing denied. 
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gênerai authorizing such appointaient on condition that the appointée 
should look solely to the district attorney for his compensation, whlch was 
to be paid out of the émoluments of the office, is not an employé of the 
United States, and cannot maintain a suit against them for his compensa- 
tion. Gilbert, Circuit Judge, dissenting. 66 Fed. 255, reversed. 

In Error to the Circuit Court of the United States for the District 
of Montana. 

The défendant in error filed his pétition in the circuit court to recover from the 
plaintiffs in error upon two spécifie claims for clérical services rendered by 
him, as a clerk in the office of the United States attorney for the district of Mon- 
tana, during the years 1891 and 1892. The claim for services in 1892 was dis- 
allowed by the court below (66 Fed. 255), and the only question before this 
court relates to his claim for services for the year 1891, amounting to $1,237.50. 
The pétition allèges "that, pursuant to authority from the attorney gênerai of 
the United States therefor, plaintiff began said services on or about the 12th 
day of March, 1891, under an appointaient by the said United States district 
attorney, at an annual salary of $1,500, and continued said services under said 
appointment, and at the request of said attorney gênerai and the said United 
States district attorney, up to and including the 31st day of December, 1891." 
The answer admits "that, by authority of the attorney gênerai of the United 
States, plaintiff performed certain clérical services in the office of the United 
States district attorney for said district, commencing on or about the 12th day 
of March, 1891, at an annual salary of $1,500, and continuing said services up 
to the lst day of December, 1891." The flndings of the circuit court below 
were: "First. That from the 12th of March, 1891, to the 31st day of Decem- 
ber, 1891, plaintiff performed services for the United States as clerk in the office 
of the United States district attorney for the district of Montana; that he was 
employed to perform said services for the United States by B. D. Weed, the 
United States district attorney for the district of Montana, and his salary was 
flxed at $1,500 per annum; that said Weed was duly authorized to so employ 
plaintiff at said salary." As a conclusion of law the court found "that plaintiff 
is entitled to a judgment against the United States for the sum of $1,237.50." 

It is contended by the plaintiffs in error that the court erred in finding as a 
fact that "the plaintiff performed services for the United States," ana erred in 
its conclusion of law. The facts relative to the appointment of the défendant 
in error, as shown by the bill of exceptions, are as follows: On January 20, 
1891, E. D. Weed, then United States attorney for Montana, addressed a com- 
munication to the attorney gênerai, stating that the business of the United 
States was increasing so fast as to place it beyond his power to give it proper 
attention, adding, "I hâve to request that you appoint Mr. John M. McDonald 
as my assistant, and that the compensation be allowed from the émoluments 
of my office In excess of the maximum." The attorney gênerai answered this 
communication as follows: "On the 26th ultimo you ask for the appointment 
of an assistant attorney, at a compensation to be allowed from the émoluments 
of your office in excess of your maximum. Whenever an appointment is mado 
in the manner mentioned, it is a difflcult matter to get a settlement through the 
accounting officers of the treasury. The better way seems to be that you ap- 
point a person for the discharge of clérical services in your office, at a compen- 
sation not exceeding $1,500, such person to be an attorney at law who can 
assist you in the courts. If you are willing to appoint Mr. McDonald, his ap- 
pointment as an assistant is authorized, upon the further condition that he is" 
to understand that he can hâve no account against the United States for serv 
ices, but is to look exclusively to you for compensation." Pursuant to the au 
thority thus given, the United States attorney for the district of Montana ap- 
pointed McDonald as a clerk in his office, and in due time presented his account 
against the United States, in which he included, "Amount paid John M. Mc- 
Donald for services as assistant attorney, $1,237.50." This item in the émolu- 
ment account of the United States attorney was suspended. The reason given 
by the comptroller to the district attorney was as follows: "In your communi- 
cation you state that, in référence to the vouchers of John M. McDonald for 
$1,237.50, 'if they were made out to him as assistant United States attorney, 
it was an error on his part, as he is not, officially speaking, such officer, and 
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draws no salary as such from the United States. He is a clerk in my office, 
appointed by me, under directions of the attorney gênerai, at a salary of $125 
per month, to be paid out of the émoluments of this office.' " The comptroller 
further Informed the United States attorney that, before the suspended item 
could be allowed, "you will be required to furnish a sworn statement setting 
forth the fact that Mr. McDonald performed clérical services only, and did not 
act in the capacity or perform services as assistant attorney." 

Preston H. Leslie, IL S. Atty. 

Russel J. Wilson, for défendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge, after stating the facts, delivered the 
opinion of the court. 

The facts of this case présent the question whether there is such 
a privity between McDonald and the gOTernment as to authorize 
him to maintain an action against the United States for the serv- 
ices rendered by him as a clerk in the office of the United States 
attorney for the district of Montana. The United States never em- 
ployed McDonald to perforai any services, légal or clérical, in their 
behalf. It is true that the attorney gênerai gave authority to the 
United States attorney for the district of Montana to appoint 
McDonald as a clerk in his office, to assist him in the discharge of his 
duties as district attorney, at a named salary; but this authority was 
given upon the express condition that McDonald "is to understand 
that he can hâve no account against the United States for services, 
but is to look exclusively to the district attorney for his compensa- 
tion." This authority is conclusive. Its true interprétation and 
meaning govern the question. McDonald was to be paid by the dis- 
trict attorney out of the fées and émoluments of his office. The dis- 
trict attorney was to be allowed for McDonald's services out of his 
émolument account, as an expense properly incurred in his office. 
McDonald had no trust relation with that fund. He could only 
look to the district attorney for his compensation. The settlement 
of the émolument account was a matter between the government and 
the district attorney. If any item in that account was erroneously 
disallowed, the district attorney could maintain an action therefor 
against the United States. A clerk in the office of a district attorney 
is not a government officer. The fact that, in the émolument ac- 
counts of the district attorney, the auditor may allow him to deduct 
from his fées the clerk's compensation, does not make the clerk such 
an officer or employé of the government as to authorize him to recover 
any compensation for légal or clérical services rendered in the office 
of the United States attorney. The daim of McDonald is analogous 
to that of deputy marshals or deputy clerks, and it has always been 
held that such officers are in no sensé creditors of the United States 
for the amount of their compensation. Deputy marshals, although 
entitled to certain fées by statute, and recognized as officers of the 
court, are not officers of the, United States, in the sensé that they can 
maintain an action against the government for their fées. Bollin v. 
Blythe, 46 Fed. 181; Powell v. U. S., 60 Fed. 687; Wallace v. Doug- 
lass, 103 N. 0. 19, 9 S. E. 453. In Powell v. U. S., Bruce, J., said: 
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"With the limitation that he [the deputy marshal] is not to receive more than 
three-fourtbs of the fées received or payable for the services rendered by him, 
he may hâve any contract with the marshal for his compensation which they 
may see fit to make. But the fées go to the marshal, whether earned by him 
in person or by deputy. The accounts of the deputy for services rendered go 
into the account of the marshal as vouchers for the money paid out by him 
in the exécution of process, and are so presented and allowed by the court, 
and audited by the aecounting ofhcers of the treasury department at Washing- 
ton. A System has grown up, under the statutes, for the keeping, rendering, 
and auditing of accounts of marshals and of other officers of the courts; and 
the act of March 3, 1887, did not change this System. The act did not create 
new causes of action, but only made the government suable upon existing 
causes of action, and was not intended to change the System of keeping the ac- 
counts of this class of public officers. * * * The most that eau be said is 
that the deputy has an interest in the fées of the marshal, and the limitation 
of three-fourths to the deputy (one-fourth going to the marshal, doubtless in 
considération of his responsibility) may be reduced by the attorney gênerai; 
showing that, in contemplation of the law, there can be no severance or division 
of interest in the fées between the marshal and his deputies, for which each 
can severally make claim, but the fées (the fées and émoluments of the office) go 
to the marshal, and he is provided with an allowance frorn which he pays his 
deputies for their services. It seems clear, from a considération of the stat- 
utes on the subject, and the manner in which the accounts of the marshal are 
made up and settled by the accounting officers of the treasury department, 
that the deputy marshals are not employed by the government, and hâve no 
contract, either express or implfed, with the United States, in virtue of which 
they can maintain suit in the exécution of process." 

In D. S. v. Meiggs, 95 U. S. 748, the court had under considération 
the question whether a deputy clerk was entitled to the 20 per cent, 
additional compensation granted by the joint resolution of congress 
approved February 28, 1867 (14 Stat. 569), and after drawing the dis- 
tinction existing between the position of deputy clerks and the em- 
ployés of the government in the Twenty Per Cent. Cases, 13 Wall. 
568, and holding that the deputy clerk was not entitled to the extra 
compensation provided for in the joint resolution, among other things, 
said: 

"The circumstance that in the émolument account of the clerk the auditor 
allows him to deduct from the fées, which he would otherwise pay into the 
treasury, the deputy's compensation, does not make him an employé of the 
department." 

The judgment of the circuit court is reversed, with directions to 
the circuit court to dismiss McDonald's pétition. 

GILBERT, Circuit Judge (dissenting). In my judgment the dé- 
cision of this case turns not so much upon the question whether 
or not the petitioner was an employé of the government as it does 
upon the question whether or not he had a contract, express or 
implied, with the United States, out of which arises a claim which 
may be the basis of the présent action. The doctrine of U. S. v. 
Meiggs, 95 U. S. 748, and other similar cases, is not décisive of 
this question. The court in that case construed an act of congress 
which gave additional compensation to certain employés of the 
government. One of the questions presented was whether a dep- 
uty clerk of the suprême court of the District of Columbia was 
one of the benefLciaries of the act. The court held that he was 
not, for the reason that he belonged to the judiciary department 
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of the government, whereas the act made provision only for the 
employés of the executive branch. After so holding, the court 
proceeded to say, obiter: 

"The deputy served at a salary flxed by a contract between him and the 
clerk. He was also paid by the clerk, and worked for the clerk, and performed 
services which it was the duty of the clerk to perform, and for whlch the 
clerk received compensation and fées paid by the litigants for whom those serv- 
ices were rendered. It is very difflcult to see how this deputy clerk can be 
called an employé of the government at ail. The government was never 
liable to him for any salary at any time, and, if the principal clerk had failed 
to pay him the $2,000, the government clearly would not hâve been liable 
for it." 

More directly in point is the décision in Manning's Case, 13 Wall. 
578. The question there presented was whether certain guards, 
who were appointed to assist the warden of the jails of the Dis- 
trict of Columbia, were employés of the government. The appoint- 
ment of thèse guards was not authorized by any statute, nor was 
their compensation prescribed by any appropriation. They were 
selected and appointed by the warden under the authority of the 
head of the department of the interior. It was held that they 
were employés of the government, for the reason that although the 
charge for their services was required to be approved by the war- 
den, and included by him in his report, the report was nevertheless 
subject to revision by the secretary of the interior, who had the 
power to fix the amount of the guards' compensation. I am un- 
able to distinguish that case from the case at bar. But I hold 
that it is not necessary that the petitioner in this case be deemed 
to hâve been an "employé" of the government, in the technical 
sensé in which that term is used in the décisions, in order that he 
may prosecute the présent action. It is sufficient if he hâve a claim 
arising "upon any contract, express or implied, with the govern- 
ment of the United States," as contemplated in the act to provide 
for the bringing of suits against the government of the United States 
(1 Supp. Rev. St. U. S. p. 559). The petitioner, it is true, was em- 
ployed by the district attorney to assist him in his officiai duties, 
but he was employed under direct authority from the judiciary de- 
partment of the government. His compensation was ûxed, not by 
the district attorney, but by the department, and he was to be 
paid out of moneys. belonging not to the district attorney, but 
the moneys of the United States. He had an implied contract 
with the United States. His services were rendered exclu- 
sively for the United States. In this respect his attitude differs 
from that of the deputy clerk in the case of U. S. v. Meiggs, a 
large portion of whose services were rendered on behalf of private 
litigants, and were public services only in the sensé that courts 
are established and maintained for the public welfare. In the 
ordinary course of the business of the department, the petitioner^ 
salary was payable by the district attorney, who was the disburs- 
ing offlcer of the government for that purpose. As the case stands 
upon the record, the petitioner has not been paid. There was 
money in the hands of the district attorney, arising out of the fées 
and émoluments of his office, sufficient to pay the amount for 
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which judgment was rendered for the petitioner in the court be- 
low. The district attorney has not been permitted to make the 
payment. The money remains in the treasury of the United States. 
The term of office of the district attorney has expired. This item 
of his account has been disallowed. What recourse, under the cir- 
cumstances, has the petitioner? He clearly could not bring an 
action against the district attorney, for the latter was never per- 
sonally responsible for the salary, nor has he received from the 
United States the money with which to make the payment; nor 
could the petitioner compel him to bring the action in his behalf. 
The stipulation in the attorney general's letter that the petitioner 
was to hâve no account against the United States, but was to 
look exclusively to the district attorney for his compensation, must 
be interpreted in the light of the whole correspondence upon the 
subject. When so regarded, it is évident that the petitioner was 
to look for his compensation solely to the fund arising from the fées 
and émoluments of the district attorney's office, and that, aside 
from his demand upon that fund, he could hâve no recourse against 
the United States. The petitioner has complied with this require- 
ment, but the fund out of which he was to be paid is wrongfully 
withheld. He is entitled to receive his compensation. He is the 
real party in interest, and he is without a remedy, unless a remedy 
be afforded him in this action. In my judgment the jurisdiction 
conferred under the act of congress above referred to was, and 
was intended to be, sufficiently broad and libéral to include claims 
of the nature of that which is hère presented, and the judgment of 
the circuit court should be affirmed. 



AMERICAN CEREAL CO. v. ELI PETTIJOHN CEREAL CO. 
(Circuit Court. N. D. Illinois. March 25, 1896.) 

1. Tkade-Makk— Usb op Subname. 

A manufacturer cannot, by extensively advertising his name in connec- 
tion with goods made by him, acquire the right to enjoin another person 
with the same surname from selling similar goods under that surname, 
when such other person has for many years been engagea in the manu- 
facture of such goods, and puts his f ull name on his labels. 

2. Same— Tbade-Mark not Based on Fact. 

The owner of several mills situated in différent States, who has ceased to 
manufacture at one of his mills, and supplies the customers of that mill 
with the product of his other mills, cannot enjoin the violation, of a trade- 
mark which assumes that said mill is still running. 

In Equity. Suit for injunction by the American Cereal Company 
against the Eli Pettijohn Cereal Company. Complainant moves 
that défendant be punished for violating a preliminary injunction, 
and défendant moves to dissolve such injunction. 

Swift, Campbell, Jones & Martin, for complainant. 

Willard & Evans and Frederick Reed, for défendant 

SHOWALTER, Circuit Judge. In October, 1889, William A. Pet- 
tijohn left San Francisco, Cal., where he had been engaged in man- 



90<i FEDERAL REPORTER, Vol. 72, 



ufacturing rolled wheat, and came to Minneapolis, in the state of 
Minnesota. He leased a mill in the latter city, and, having equipped 
it with machinery brought by him from California, he, with his two 
brothers, Samuel and Lawrence, commenced what proved to be a 
successful business in the manufacture of rolled wheat. This prod- 
uct, called by them "Pettijohn's California Breakfast Food," was put 
on the market in small paper or pasteboard boxes or parcels, as is 
the custom of the trade with similar products. The wrapper con- 
tained, as a trade-mark, the pictorial représentation of a bear, and 
also the words: "Pettijohn's California Breakfast Food, Prepared 
by W. A. Pettijohn, Sole Manufacturer, San Francisco, California, 
and Minneapolis, Minnesota. Machinery invented for this pur- 
pose, and shipped from California." Some seven months later one 
Beeman was admitted as a partner, and the firm name became Bee- 
man & Pettijohn. In October, 1890, the three brothers caused a 
corporation to be formed, called the "Pettijohn California Breakfast 
Food Company." This concern succeeded to the business of Bee- 
man & Pettijohn, and carried on the same down to October, 1893, 
when it leased its mill to complainant, at the same time selling to 
complainant (which took possession November 1, 1893) its machin- 
ery, and ail its tangible property, together with its business and 
good will, including its trade-marks. The bill states that, up to 
the time of this assignment to complainant, some $65,000 had been 
expended in adyertising the "Pettijohn California Breakfast Food," 
the trade in such article having been widely extended through the 
territory east of the Eocky Mountains. Upon the wrapper used at 
the time of the transfer to complainant, the bear appears; but not 
the words, "Machinery invented for this purpose, and shipped from 
California," though said words were used on the wrapper or boxes 
for a time after the Pettijohn California Breakfast Food Company 
had succeeded to the business. The said machinery, however, still 
remained in use in the mill. The complainant continued the busi- 
ness for about 2^ months, or until January 17, 1894, when said mill 
was destroyed by fire. At the time of said fire, complainant was 
the owner of several other mills, in différent parts of the country, at 
which rolled wheat was made, — two in Ohio, one at Chicago, and 
another at Cedar Falls, in Iowa. Thèse mills had apparently been 
purchased by complainant from prior owners. The rolled wheat 
made at each was put upon the market, with distinctive labels and 
markings upon the boxes, identifying the mill at which it had been 
made, or the place of manufacture. "Upon the destruction of its 
Pettijohn mill at Minneapolis, complainant ceased doing business in 
that city, but supplied the market for the "Pettijohn California 
Breakfast Food" with the product made at thèse différent mills, us- 
ing for that trade the labels which had been in use at the Minnesota 
mill up to the time of the fire, but without the désignation of the 
place of manufacture, or any other désignation of the mill at which 
the product was made. In this manner complainant's business as 
a manufacturer of the "Pettijohn California Breakfast Food" was 
conducted at the time of the filing of this bill, in April, 1895. 
Eli Pettijohn, father of the three brothers already mentioned, was 
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by trade a millwright. He went to Minnesota in 1840, and resided 
there until 1876, when he left Minneapolis and went to California. 
In 1877 he commenced making rolled wheat at the city of San Fran- 
cisco, and selling it under the name of "Pettijohn's Rolled Wheat." 
In 1879 his son William A. became interested with him. But the 
enterprise was expérimental, the partners were not strong finan- 
cially, and from 1880 to 1884 there appears to hâve been a cessation 
in the business. In May, 1884, they recommenced; at the same time 
improving the product, as it would seem, by expérimental modifica- 
tions in the process of manufacture. Thenceforward Pettijohn's 
rolled wheat, under the names, "Pettijohn's Breakfast Food," "Petti- 
john's Breakfast Gems," or "Pettijohn's Breakfast Pearls," has been 
constantly made in California, and in 1890 this product had gained 
wide currency in the markets west of the Rocky Mountains. It was 
also known to some extent in the eastern portion of the country. 
William A. Pettijohn was constantly employed in this business. Eli 
was also intermittently employed either in the sale or manufacture 
of the article. He claims also to hâve been interested as a partner 
with his son William in such rolled wheat business as was carried on 
by the son in California, but this is denied by the son. After Wil- 
liam left California, Eli was employed in the mill of one Laumeister, 
where Pettijohn's rolled wheat was manufactured and sold under the 
name, "Pettijohn's Breakfast Gems." In 1892 William returned to 
California, and he and his father resumed business together in San 
Francisco as manufacturera of the product in question. This busi- 
ness was continued until December, 1892, when Eli formed a part- 
nership with Hartwell and another, under the name, "Pettijohn's 
Manufacturing & Milling Company." This firm made the Pettijohn 
rolled wheat at a mill in Oakland, Cal. This business was carried 
on until March, 1894. They called their product "Pettijohn's Break- 
fast Pearls." Pending this last enterprise, and in November, 1893, 
Eli Pettijohn went from California to Minneapolis. In April, 1894, 
the défendant corporation, the Eli Pettijohn Cereal Company, was or- 
ganized, pursuant to the laws of Minnesota. Eli Pettijohn became 
the owner of 20 shares, out of 250 shares of $100 each; that being 
the capital stock of said company. He was made a director, and 
he became — and, at the time of the hearing still was — an employé of 
said company. The machinery for making rolled wheat, heretofore 
spoken of as having been brought from California, and as having 
been mentioned on the labels of William A. Pettijohn, and of the 
Pettijohn California Breakfast Food Company, and as still being in 
use in the mill at Minneapolis purchased by complainant, was not 
seriously damaged in the fire. Said machinery was purchased by 
the défendant company, and, with other machinery made by Eli Pet- 
tijohn, was in use by the défendant company in its mill at Minneapo- 
lis at the time this bill was âled. The rolled wheat produced at 
said mill is substantially the same as the Pettijohn rolled wheat 
made by the complainant and its predecessors prior to said fire. 
The sworn answer contains the statement that défendant has ex- 
pened some $25,000 in advertising the product of its mill. Défend- 
ant insists that prior to this expenditure, and prior to the commence- 
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ment of its business, it submitted to complainant its prpposed wrap- 
per, showing the name adopted for its product, "Eli Pettijohn's 
Best," together with a picture of Eli Pettijohn, and the remaining 
designs, colors, words, and figures, ail as since used; that said pro- 
posée! wrapper was in fact brought to the notice of the complainant 
and its ofûcers; that they, after such notice, made no objection, un- 
til this litigation was commenced. Complainant, on the other hand, 
insists that its officers had in fact no notice either of the sale of the 
machinery or of the label; said sale having been effected by a sub- 
ordinate agent of complainant, and, as to part of said machinery, to 
one of the incorporators of défendant company, instead of to défend- 
ant by name, and said label never having been submitted to any 
person authorized by complainant to consider and pass upon the 
same. 

The cause of action in the bill is unfair compétition in trade. An 
injunction was prayed to stop the use by défendant of the name 
"Pettijohn," in defendant's corporate name, and in the désignation 
of defendant's product, and to stop the use by défendant of its wrap- 
per, or any wrapper showing the name "Pettijohn." An ex parte in- 
junction was granted in the state court. The cause was then re- 
moved to this court. After a somewhat prolonged contention in 
this court touching the validity of the service of proeess, which was 
decided adversely to the défendant, complainant moved that défend- 
ant "be punisheâ, by fine or otherwise, as may seem proper to the 
court, for contempt of court in disobeying the injunction herein." 
Défendant appeared to that motion, and was permitted, without ob- 
jection by complainant, to présent at the same hearing a motion for 
the dissolution of said injunction. 

Eli Pettijohn believed himself to be the originator of the article 
of food known as "rolled wheat." The record seems to show a con- 
tinuing effort or purpose on his part to establish a profitable busi- 
ness in the manufacture or préparation of that article. He was ac- 
tually engagea in that business when he went from California to 
Minneapolis in November, 1893, as already mentioned. It can hard- 
ly be contended that he had not then the right to make, or rather 
to continue making, rolled wheat, and to market the same in pack- 
ages bearing his name, in any part of the United States. Neither 
complainant nor its assigns could, by advertising the name "Petti- 
john," prevent Eli Pettijohn from doing this. It would seem to fol- 
low, also, that he might secure the co-operation of others willing to 
assist him financially in the business, and that he might, with such 
coopération, form a corporation for the purpose of carrying on such 
business: provided, always, he should take reasonable précautions to 
distinguish the business thus carried on by him from that of a com- 
petitor rightfully using the name "Pettijohn." The défendant cor- 
poration took the name "Eli Pettijohn Cereal Company." As al- 
ready stated, a picture of Eli Pettijohn appears on defendant's wrap- 
per, and the name "Eli Pettijohn" appears in full, and in plain, 
large, and conspicuous type, and the product is called "Eli Petti- 
john's Best." The personality of this man, as distinguished from 
any other Pettijohn, is made as pronounced as possible; and the 
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comparison obviously suggested by the word "Best" is with other like 
products made formerly or contemporaneously by Eli Pettijohn him- 
self, and not by any other manufacturer, but with a suggestion of ad- 
vertising puffery not uncommon, and well understood by the trading 
public. Assuming a right in défendant to use the name "Eli Petti- 
john," I see no substantial ground of objection to défendants wrap- 
per. One person cannot, by colorable artifice, benefit by the trade 
réputation of another. Where, for instance, one man has long made 
aie at a place called "Stone," and has long branded his goods as 
"Stone Aie," another who should remove a like business to the same 
locality, simply for the purpose of marking his goods "Stone Aie," 
would be enjoined. Again, the good will of a manufacturer will be 
protected from a competitor who simply buys from an indiffèrent 
third person, happening to hâve a name identical with said manufac- 
turer, the privilège of using that name. But William A. Pettijohn 
and his assigns could not, by extensively advertising the name "Pet- 
tijohn," prevent Eli Pettijohn, who has for nearly 20 years been mak- 
ing or selling the same product, from selling or manufacturing in 
any part of the United States under the name "Eli Pettijohn." So 
far as manufacturing and selling Pettijohn's rolled wheat is con- 
cerned, Eli Pettijohn was not an indiffèrent third person. To hold 
that he was would be plainly against the showing made hère. Com- 
plainant says that, before organizing the défendant corporation, Eli 
Pettijohn offered to "sell his name" to complainant. This, assuming 
it to be true, meant nothing more than that he claimed the right to 
compete in the territory east of the Rocky Mountains, or in the mar- 
kets available to a manufacturer at Minneapolis. He also was will- 
ing, for a price, to covenant against such compétition. Said offer 
was in fact a notice to complainant that Eli Pettijohn supposed him- 
self to be identifled with the rolled-wheat business, and that he de- 
sired or intended to start a mill for the manufacture of that article 
at Minneapolis, or at some locality which would bring him into com- 
pétition with the complainant. Complainant insists that retail deal- 
ers and traveling salesmen impose on the public by substituting dé- 
fendants rolled wheat for that made by complainant, and that such 
fraud is made possible by the use of the name "Pettijohn" by de- 
fendant. Some confusion might, no doubt, arise by the common use 
of this name by the two competitors, but défendant dénies any in- 
stigation of frauds of this kind. I cannot hold that the wrapper 
used by défendant, of itself, — assuming défendants right to use the 
name "Pettijohn," — indicates any purpose of confusing one product 
with the other, or of playing into the hands of persons disposed to 
fraudulently confuse the one product with the other. 

Whatever ought to be the ruling as to the matters already spoken 
of, there is another point in the case which seems to me décisive. 
Rolled wheat is an article made at divers mills in this country. 
Each mill appears to indicate its own product by its own peculiar 
markings. Each mill, in this way, préserves the identity of its own 
product, and commends it to the public, — in other words, retains its 
own patronage or good will. Several of thèse mills, as already stat- 
ed, — two, at least, in Ohio, one at Chicago, and one in Iowa, — are 
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owned by complainant. After thé destruction of its Pettijohn mill 
at Minneapolis, complainant ceased to manufacture in that city. As 
already mentioned, it thenceforward supplied the patronage of the 
Minneapolis mill with the product of the mills in Ohio, at Chicago, 
and in Iowa. It used the same boxes and wrappers as had been 
used at the Minnesota mill, but left off the words "Minneapolis, Min- 
nesota," without specifying any other place, or indicating in any man- 
ner the mill from which the product came. The machinery brought 
from California, and used, up tô the fire, in making the "Pettijohn 
California Breakfast Food," was sold, as has been already stated, to 
défendant, and by défendant was, and apparently is still, used to 
make the rolled wheat now called "Eli Pettijohn's Best." The spé- 
cifie complaint is that the public buy the latter product, believing 
that complainant's mill is still running at Minneapolis, and that said 
product is made by complainant at said mill; in other words, so far 
as the good will bought by complainant from the Pettijohn Califor- 
nia Breakfast Food Company dépends on the belief by the trading 
public that said product is still made at the original Pettijohn mill 
in Minnesota, défendant trespasses on the same. It may be that the 
rolled wheat produced at complainant's mills at Akron, Ohio, for 
instance, is just as good as, or even better than, that made by Wil- 
liam A. Pettijohn and bis successors at the original Pettijohn mill in 
Minneapolis. But the product of the mill at Akron, Ohio, is not 
the product of the Pettijohn mill at Minneapolis. It is not the "Pet- 
tijohn California Breakfast Food," as understood in the trade up to 
the time when the good will of the Minneapolis mill was purchased 
by complainant. A court of chancery cannot préserve for complain- 
ant the benefit of an impression on the trading public which no 
longer has any basis of fact. I cannot déclare a right in complain- 
ant to hâve people continue in the belief that the "Pettijohn Califor- 
nia Breakfast Food" now marketed by it, is made at a Minneapolis 
mill. The injunction is dissolved, and in view of this ruling, and of 
the circumstances of the case, the contempt proceeding may be dis- 
missed. 



McBRIDB v. KINGMAN et al. SAME v. SICKLES et al. SAME v. AINS- 
WOETH et al. SAME v, RANDALL et al. 

(Circuit Court, S. D. Iowa, C. D. February 15, 1896.) 

Nos. 2,306-2,309. 

1. Patents — Liberality ot Construction. 

Liberality, rather than strietness, should prevail where the fate of the 
patent is involved, and the question to be decided is whether the in- 
ventor shall hold or lose the fruits of his genius and labors. This prin- 
ciple is not, however, to be carried so far as to exclude what is in the 
patent, or to interpolate anything which it does not contain. 

S. Same — Combinations. ' 

Whatever is essential to the peculiar combination sought to be patented 
must be included in the claims. The patent cannot be construed to cover 
a resuit not mentioned in the claims, or even in the spécification, and 
which is merely an afterthought of the inventor. 
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8. Same— Omission of Eléments. 

The omission from the claims of one device or élément descrlbed In 
the spécifications is a dedication of such device to the public. 

4. Same — Two Patents to Samb Inventob. 

The fact that an élément or device described in the spécifications, but 
omitted from the combination covered by the claims, is afterwards included 
in a subséquent patent to the same inventor, does not in any way aid 
in giving to the earlier patent a construction whereby such device may be 
included in the combination thereof. 

6. Same — Riding Attachments for Plows. 

The McBride patent, No. 199,082, for an improved riding attachment 
for plows, was not, in view of the prior state of the art, for a primary 
invention; and the combination covered by the claims is therefore not 
entitled to a broad range of équivalents. The patent construed accord- 
ingly, and held not infringed. 

6. Same. 

The McBride patent, No. 284,036, also for an improved riding attach- 
ment for plows, was not anticipated by the prior patent to the same in- 
ventor; but the invention is of a secondary character, and the claims are 
to be construed as covering only the particular combinations claimed. 
Held, therefore, that the patent was not infringed. 

Thèse were four patent infringement suits, brought by J. H. Mc- 
Bride against the following défendants, respectively: Kingman & 
Co., R. M. Galbraith, and the Weir Plow Company; H. H. Sickles and 
Deere & Co.; James Ainsworth, John S. Bonbright, and the Moline 
Plow Company ; and George W. Randall, Adam Dickey, and the Nor- 
wegian Plow Company. 

Cummins & Wright, for plaintiff. 

McVey & Cheshire, for défendants Moline Plow Co. and others. 
John Gr. Manahan and N. M. Cady (W. W. Butterworth, of counsel), 
for défendants Kingman & Co. and others. 

WOOLSON, District Judge. The four cases above entitled were 
heard together. Plaintiff, McBride, bases his several actions upon 
two patents for improved riding attachments to plow, issued to him as 
patentée, viz. Ko. 199,082, dated January 8, 1878, and No. 284,036, 
dated August 28, 1883. Thèse patents are hereinafter referred to 
as plaintiff s 1878 and 1883 patents, respectively. Plaintiff asks de- 
cree for damages for infringements thereof, and for permanent in- 
junction against each défendant. The défendants in each case, while 
denying infringement of plaintiff' s patents, set up therein the patents 
under which they claim their several plows are lawfully manufac- 
tured. They also, each défendant using substantially the same 
terms, attack the validity of plaintiff s said patents. I hâve not 
deemed it necessary to enter specifically or fully into the questions 
raisëd as to such validity, the décision reached on other grounds 
rendering such inquiry unnecessary. 

The second patent issued to plaintiff may be broadly stated as com- 
prising improvements, as to détail, in methods of applying the gên- 
erai improvements claimed in his flrst patent. In. argument herein, 
as in the introduction of proof, stress is particularly laid, by counsel 
for ail parties, upon the flrst patent. The invention claimed by plain- 
tiff in his flrst patent, which he states is an "improved riding attach- 
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ment for plows," is given in his spécifications in said patent as fol- 
lows: 

"My invention relates to that class of plow attachments designed as a 
means of carrying a plowman in such position, relative to a plow, that Ms 
weight will aid in mailing the plow run smoothly and evenly without ln- 
creasing the draft and labor of the horses, and that he may, by simply 
adjusting levers at his side, readily govern the width and depth of the 
furrow, and plow a field uniformly with a common plow without walking." 

As to this first patent, counsel for plaintiff, in his printed brief, 
says (page 3) : 

"The plow shown in the drawlngs and described in the spécifications is a 
threé-whëeled rlding plow, rigid in ail its parts, but capable of two adjust- 
ments, viz. one for raising or lowerlng the front end of the plow beam, 
the other for changing the vertical plane of the plow and plow beam. The 
claims on which the plaintiff principally relies are the first and third. They 
are as follows: 

" '(1) In combination with plow beam and hinged axle, the lever, B, having 
the combination rack and fender, y, and lever, B', provided with the spring 
latch, z', substantially as and for the purposes shown and described.' 

" '(3) The vertical lever, B', having the combined rack and fender, y, and the 
gravitating latch, h, the hinged axle, C, carrying the wheel, D, and rack, g, 
the jointed fulcrum, t, clamplng the coulter, w, x, the horizontal lever, B*, 
having a spring latch at its rear end, and carrying a caster wheel at its front 
end, and the adjustable brace, m, when arrangea and combined to operate 
substantially as and for the purposes shown and described.' 

"While it is our opinion that the invention of Mr. McBride is fairly set 
forth in both claims, we prefer the expression found In the first claim, and 
shall, therefore, while insisting upon both, give our attention chiefly to the 
first This claim substantially describes, and claims in combination, ail the 
essential parts of the plow. It omits nothing save the combining mechanism 
and the three wheels upon which the plow is mounted, and which, as will 
presently be shown, are not necessary to be specified in the claim, although 
necessary in the practical opération of the implement. The real discovery 
made by the complainant was the method of so rigidly attaching a plow 
beam to the axle upon which the wheels were mounted as that the bottera of 
the plow would at ail times bear a fixed relation to the furrow wheel. This was 
the characteristic of the invention, — a characteristic that dlstinguished the 
plow in which it was embodled from ail prior structures; a characteristic 
that converted failure into success, and revolutionized the industry." 

In construing the first claim of this patent (1878), it becomes im- 
portant to détermine whether plaintiffs device is a "primary inven- 
tion." And this brings us at once to the doctrine to be applied in con- 
strning thèse claims. There can be little différence of opinion as tp 
the basis of this construction. 

In Masury v. Anderson, 11 Blatchf . 165, Fed. Cas. No. 9,270, Justice 

Blatchford said: 

"The rights of the plaintiff dépend upon the claims in his patent, according 
to its proper construction, and not upon what he may erroneously suppose 

it covers." 

In Keystone Bridge Co. v. Phoenix Iron Co., 95 U. S. 274, 278, the 
court say: 

"If the patentées hâve not claimed the whole of thelr invention, and the 
omission has been the resuit of inadvertence, they should hâve sought to 
correct the error by a surrender of thelr patent, and an application for a 
reissue. * * * But the courts hâve no right to enlarge a patent beyond 
the scope of its claim as allowed by the patent office or the appellate tribunal 
to which contested applications are referred. When the terms in a patent 
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are clear and distinct (as they always should be), the patentée, In a suit 
brought upon the patent, is bound by it. * * * He can claim nothlng be- 
yond lt" 

In White v. Dunbar, 119 U. S. 47, 51, 7 Sup. Ct 72, the court say: 

"The claim is a statutory requirement, prescribed for the very purpose 

of making the patentée define preciseiy what his Invention is; and it is 

unjust to the public, as well as évasion of the law, to construe it in a manner 

différent from the plain Import of its tenns." 

In McClain v. Ortmayer, 141 U. S. 419, 423, 12 Sup. Ct.76, the court 

say: 

"While the patentée may hâve been unfortunate in the language he has 
chosen to express his actual invention, and may hâve been entitled to a 
broader claim, we are not at liberty, without running counter to the entire 
current of authority in this court, to construe such claims to include more 
than their language fairly imports. Nothing is better settled in the law 
of patents than that the patentée may claim the whole or any part of his 
invention, and that, if he only describe and claim a part, he is presumed 
to hâve abandoned the residue to the public. The object of the patent law 
in requiring the patentée to 'particularly point out and distinctly claim the 
part, improvement, or combination which he claims as his invention or dis- 
covery,' is not only to secure to him ail to which he is entitled, but apprise 
the public of what is open to them. The claim is the measure of his right 
to relief, and, while the spécification may be referred to, to limit the claim, 
it can never be made available to expand it" 

And see Railroad Co. v. Mellon, 104 U. S. 112; Deering v. Harvester 
Works, 155 U. S. 296, 15 Sup. Ct. 118. 

The same principle of construction is clearly and f orcibly stated by 
Circuit Judge Sanborn, in delivering the opinion in Stirrat v. Manu- 
facturing Co., 10 C. C. A. 216, 61 Fed. 980. 

"The claim of a spécifie combination or device in a patent is a renunciation 
of every claim to any other combinations or devices for perf orming the same 
functions that are apparent from the face of the patent, and are not colorable 
évasions of the combination or device claimed. The statute requires the 
inventer to 'particularly point out and distinctly claim the part, improve- 
ment, or combination which he claims as his discovery.' Rev. St. S 4888. 
When, under this statute, the inventor has done this, he has thereby dis- 
claimed and dedicated to the public ail other improvements and combinations, 
apparent from the face of his spécifications and claims, that are not évasions 
of the device and combination he claims as his own. The claims of his 
patent limit his exclusive privilèges, and his spécifie actions may be referred 
to, to explain and to restrict, but never to expand, them." 

The construction of the patent must not be made in an illiberal 
spirit, with a view to destroy the grant. A patent should be con- 
strued in a libéral spirit, to sustain the just claims of the inventor. 
This principle is not to be carried so far as to exclude what is in it, 
or to interpolate anything which it does not contain. But liberality, 
rather than strietness, should prevail where the fate of the patent is 
involved, and the question to be decided is whether the inventor shall 
hold or lose the fruits of his genius and his labors. Rubber Co. v. 
Goodyear, 9 Wall. 788. Patents for inventions are to receive a lib- 
éral construction, and, under the fair application of the rule, "ut rea 
magis valeat quam pereat," are, if practicable, to be so interpreted as 
to uphold, rather than to destroy, the right of the inventor. Turrill 
V. Railroad Co., 1 Wall. 491. 
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The further rule is stated by the suprême court in Eoemer t. Ped- 
die, 132 U. S. 317, 10 Sup. Ct. 98, that: 

"When the patentée, on the rejection of his application, inserts in his spéci- 
fication, in conséquence, limitations and restrictions, for the purpose of ob- 
tainlng his patent, he cannot, after ne has obtained it, claim that it shall 
be construed as it would hâve been construed if such limitations and re- 
strictions wére not contained in it" 

Or, as stated in Caster Co. v. Spiegel, 133 U. S. 368, 10 Sup. Ct. 409: 

"When a patentée has modified his claim in obédience to the require- 
ments of the patent office, he cannot hâve for it an extended construction 
which has been rejected by the patent office; and in a suit on his patent 
his claim must be limited, where it is a combination of parts, to a com- 
bination of ail the éléments which he has included in his claim as necessarily 
constituting that combination." 

v It must be further borne in niind that the state of the art to which 
an invention belongs, at the time that invention was made, must be 
considered in construing any claim for that invention. Carlton v. 
Bokee, 17 Wall. 463 ; Railway Co. v. Sayles, 97 U. S. 554. "It is well 
settled that the * * * claim must be read and interpreted with 
référence to the rejected claims and to the prior state of the art, and 
cannot be so construed as to cover either what was rejected by the 
patent office or disclosed by prior devices." Knapp v. Morss, 150 U. S. 
225, 14 Sup. Ct. 81. 

The file wrapper and contents of plaintiff s 1878 patent are in évi- 
dence herein. Thèse show that a patent was not allowed to plaintiff 
until after the patent office had fîve times rejected the application, 
and after plaintiff had ûve times amended his claim, and that thèse 
rejections were almost entirely based on the fact, as determined by 
that office, that the claims presented by the plaintiff were in conflict 
with prior patents. Défendants hâve introduced in évidence over 50 
letters patent, prior to the 1878 patent to plaintiff, ail of which re- 
late to plow attachments, nearly ail to différent methods relating to 
riding plow attachments, and ail in some way attempting to produce 
some of the results claimed herein by plaintiff as resulting from his 
invention, by devices in many respects closely analogous to those 
used, in whole or in part, by plaintiff. So that it is apparent, on in- 
spection of those patents, that every resuit attempted by plaintiff, as 
expressed in his claim in tins 1878 patent, had been thus attempted, 
and some of the attempts succesfully, by other inventors to whom 
letters patent had been issued. 

Counsel for plaintiff insists, however, that the real discovery made 
by complainant was "the method of so rigidly attaching a plow beam 
to the axle upon which the wheels were mounted as that the bottom 
of the plow would bear at ail times a fixed relation to the furrow 
wheel." He adds: 

"This was the prominent; charaoteristic of the invention,— a characteristic 
that distinguished the plow in which it was embodied from ail prior struc- 
tures." 

An insurmountable obstacle to this conclusion is that plaintiff no- 
where in his claims, nor even in his spécification, announces this as a 
resuit attempted or secured. In the original application presented 
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by him, as well as in that on which bis letters patent issued, he states 
that he has "invented an improved riding attachaient for plows." In 
the original application he commences his spécification with: 

"THe object of my invention is to provide an improved means of carry- 
Ing a plowman in such a position, relative to a plow. that his weight will 
aid in making the plow run smoothly and evenly without increasing the 
draft and labor of the horses, and that he may, by simply adjusting levers 
at his side, readily govern the width and depth of the furrow, and plow 
a field uniformly with a common plow without walking." 

The spécification, as rewritten by plaintiff, and as accompanying 

the letters patent issued, states : 

"My invention relates to that class of plow attachments designed as a 
means of earrying a plowman in sueh position, relative to a plow." 

— And then follows remainder of spécification as above copied. Nei- 
ther in spécification nor claim is there mention or suggestion that his 
invention bears any relation to, or in any way will affect, the plow, 
so that "the bottom of the plow will bear at ail times a âxed relation 
to the furrow wheel." If, as stated by Justice Blatchford, supra, "the 
rights of the plaintiff dépend upon the claim in his patent, accord- 
ing to its proper construction, and not upon what he may erroneously 
suppose it covers," the conclusion is irrésistible that the afterthought 
of the inventor cannot control or change his claims, as expressed in 
the patent, nor the only purpose or resuit of his invention as he at the 
time regarded and stated it. It may also be noted that, in his spécifi- 
cation, accompanying the letters issued, plaintiff expressly déclares, 
"My invention relates to that class of plow attachments designed," 
etc., thereby recognizing that plow attachments were then in exist- 
ence which were designed to effect the resuit he was seeking to effect 
by his invention. 

As touching the patent issued before the date of plaintiff's 1878 
patent, we may note, out of the over 50 patents in évidence, and be- 
cause of the similarity in many respects to the device of plaintiff as 
patented, in some of its éléments, that at least 10 of thèse patents 
claim to effect the raising or elevating of the point of the plow by 
levers located within the driver's reach as he rides the plow; at least 
5 of them effect the "canting" or oscillating of the plow by levers at- 
tached to the plow beam ; and at least 5 of them hâve a rear or fur- 
row wheel attached to the plow beam or frame. Especially are the 
patents issued to Felker (No. 48,387, June 27, 1865) and to Bailey (No. 
184,579, May 27, 1876) closely similar to the devices of plaintiff as 
regards the devices for elevating point of plow and "canting" the 
plow. Had thèse two added a furrow wheel, attached to plow beam, 
it may be doubted whether plaintiff would hâve been granted any 
letters patent except on the most restricted claims, in every respect. 
Was plaintiff, then, a pioneer in this field of invention? It is diffi- 
cult to define a primary invention, so that the définition shall accu- 
rately apply to ail inventions. Perhaps as satisfactory considéra- 
tion of this matter as can be f ound is contained in the opinion of Jus- 
tice Bradley, in Eailway Co. v. Sayles, 97 IT. S. 554. The learned 
justice, in his considération of the patent involved in that case (rail- 
road brakes) says: 

v.72F.no.7— 58 
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"Llke almost ail other Inventions, that of double braies came when, In the 
progress of mechanlcal improvement, lt was needed; and, being sought by 
many minds, it 1s not wonderful that it was devéloped in différent and in- 
dependent forms, ail original, and ail bearing a somewhat gênerai resemblance 
to each other. In such cases, if one inventer précèdes ail the rest, and 
strikes out something which includes and underlies ail that they produce, ne 
acquires a monopoly, and subjects them to tribute. But if the advance 
toward the thing desired 1s graduai, and proceeds step by step, so that no 
one can claim the complète whole, then each is entitled only to the spécifie 
form of device which he produces, and every other inventer is entitled to his 
own spécifie form, so long as it differs from those of his competitors, and 
does not include theirs." 

After examining the différent letters patent relating to plow attach- 
ments, and especially riding attachments for plows, it is impossible 
to escape the conclusion that, within the statement of Justice Brad- 
ley above quoted, plaintiff was not a pioneer in the field of inven- 
tion wherein his letters patent place his claims. Such was the 
conclusion reached by Judge Shiras, in this court (McBride v. Plow 
Co., 40 Fed. 162), with regard to plaintiff's 1883 patent. How far, 
then, is the doctrine as to équivalents applicable to this invention of 
plaintiff, which we hâve found to be of a secondary nature? In Miller 
v. Manufacturing Co., 151 U. S. 186, 207, 14 Sup. Ct. 310, as delivered 
by Justice Jackson in 1894, appears the following: 

"The range of équivalents dépends upon the extent and nature of the in- 
vention. If the invention is broad and primary in its character, the range 
of équivalents will be correspondingly broad, under the libéral construction 
which the courts give to such inventions." 

As illustrating the différence, in breadth of liberality of construc- 
tion, in thèse respects, between a primary invention and one not 
primary, we may profitably compare the déclaration, in Machine Co. 
v. Lancaster, 129 U. S. 263, 9 Sup. Ct. 299: 

"Where the invention Is of a primary character, and the mechanical func- 
tions performed by the machine are, as a whole, entirely new, ail subsé- 
quent machines which employ substantially the same means to accomplish 
the same resuit are infringements, although the subséquent machines may 
contain improvements in the separate mechanisms which go to make up the 
machine," 

— With the statement of the same justice (Blatchford) in Duff v. Pump 
Co., 107 IL S. 636, 2 Sup. Ct. 487: 

"The case is one where, in view of the state of the art, the invention must 
be restricted to the form shown and described by the patentée. * * * 
Todd was not a pioneer. He merely devised a new form to accomplish 
thèse results. The défendant adopts another form. Under the circum- 
stances, the Todd patent cannot be extended so as to embrace the defendant'a 
l'orm. The latter is not mère colorable departure from the form of Todd, 
but a substantial departure." 

So, in Eowell v. Lindsay, 113 U. S. 97, 5 Sup. Ct. 507 : 

"The patent being for a combination, there can be no infringement unless 
the combination is infringed. In Prouty v. Ruggles, 16 Pet. 336, it was said: 
'This combination, composed of ail the parts mentioned in the spécification, 
and arrangea with référence to each other and to the other parts of the 
plow in the manner therein described, is stated to be the improvement, and is 
the thing patented. The use of any two of thèse parts only, or of two 
combined with a third which is substantially différent in form or in the 
manner of its arrangement and connection with the others, is, therefore, 
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not the thing patented. It ls not the same eombination, If it substantially 
differs from it in any of its parts.' * * * But this raie is subject to the 
qualification that a eombination may be infringed wiien some of the élé- 
ments are employed and for the others mechanical équivalents are used 
which are known to be such at thu time the paient was granted." 

Meter Co. v. Desper, 101 U. S. 332, states the proposition as to eom- 
bination in thèse words: 

"It is a well-known doctrine of patent law that the claim of a eombination 
is not infringed if any of the material parts of the eombination are omitted. 
It is equally well known that, if any of the parts is only formally omitted, 
and is supplied with a mechanical équivalent, performing the same office and 
producing the same resuit, the patent is infringed." 

As stated in plaintiff s 1878 patent, the first clairn (above copied) 
includes the plow beam and hinged axle (the axle extending from 
land wheel to plow beam, on the latter of which the axle is hinged), 
a vertical lever (fastened rigidly to the plow beam near the driver's 
seat, and whose office is to "cant" or oscillate the plow beam, and 
thereby the plow attached thereto), a horizontal lever (extending from 
front end of beam to the vertical lever), into which a spring latch (at- 
tached to the rear end of the horizontal lever) works for the purpose 
of holding such horizontal lever at the place desired by the driver. 
This claim is complète in but one resuit accomplished, viz. affording 
a device for elevating or depressing the point of the plow, by means 
of the horizontal lever, operated by the driver from his seat on the 
plow, if, indeed, the claim is complète in that resuit. No attach- 
ments are described for this horizontal lever, except at its rear end, 
where it is secured by means of the spring latch to the combined rack 
and fender, which latter is attached to the vertical lever, such lever 
being attached rigidly to the plow beam. We are authorized to thus 
regard the vertical lever because of the words in this claim, "In eom- 
bination with the plow beam." It may be possible that the liberality 
of construction, spoken of above, would permit us to also include the 
attachments by which the horizontal lever is attached to the plow 
beam, since, in spécification and drawing, such attachment is shown 
at what is called, in the second claim, a "joined fulcrum," which is an 
upright pièce attached to the plow beam at the point where the 
coulter is attached. The forward end of this horizontal lever is not 
attached to the plow beam. But it is attached to an upright standard 
which passes a short distance from the front end of the plow beam 
through a casting (the casting being attached to the beam), and 
terminâtes at the axle of a caster wheel, resting on the ground. The 
operating of this horizontal lever, according to the spécification, is 
accomplished by the driver, from his seat, elevating or lowering the 
rear end of the lever. As he élevâtes it, the upright pièce ("jointed 
fulcrum") enables him to press down upon the upright standard 
(which extends, as above, from the forward end of lever to caster 
wheel), and thereby raise the front end of the plow beam, thus elevat- 
ing the point of the plow. But, unless, by the phrase, "In eombina- 
tion with the plow beam," the claim is made to include the caster 
wheel and its upright standard, this claim does not describe any 
effective opération of the horizontal lever, and therefore no effective 
attempt at raising the plow beam and plow. The claim does not per- 
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mit another movement of the plow, its latéral or "canting" movement. 
This is accomplished by means of the vertical lever. As the driver 
draws towards him or pushes from him the top of this upright lever, 
the plow is "canted" accordingly. But the claim does not describe 
any means for holding the plow in this "canted" position. The spéci- 
fication describes, and the drawing shows, a segmentai rack into 
which a gravitation latch, also described in spécification and shown 
in drawing, engages and locks this vertical lever. But neither this 
rack nor this lever is made part of the combination as claimed. So 
that, although the driver may thus "cant" his plow, the combination, 
as claimed, affords no means of maintaining such position of the plow, 
except as the driver may maintain it by retaining his hold on the 
vertical lever. By this claim, the vertical and horizontal levers are 
rigidly locked together, through action of the combined rack and 
fender described, while the plow is in opération. 

Plaintiff insista that there is secured to him, under this claim, a 
combination whereby "the bottom of the plow at ail times bears a 
fixed relation to the furrow wheel." The spécification described, and 
the drawing shows, a wheel rigidly attached to or near the rear end 
of the plow beam, and which is behind the plow, and runs in the fresh 
furrow. This furrow wheel has no attachment other than to the 
plow beam. This claim, however, is entirely silent as to this furrow 
wheel. It nowhere makes this furrow wheel a part of the combina- 
tion therein claimed by plaintiff as his invention. That he might 
hâve included it in this combination, and thus made it a part of his 
invention, is of no avail. Kather, it must be presumed that, since he 
might hâve so claimed, and did not, he elected to "dedicate to the 
public" this part not claimed. It may be that plaintiff might hâve 
been justiûed in assuming this furrow wheel as a part of the plow 
structure to such a degree as that it needed not spécifie mention, if, in 
the state of the art at the date of his application, riding plows were 
generally equipped with such wheel in the position and substantially 
attached as in plaintiffs spécification. The proof shows no such 
state of the art at that time, but rather that, while some of thèse 
plows were equipped with a furrow wheel, thèse were exceptions 
rather than the gênerai rule. Besides, if this wheel, as now claimed 
by plaintiff, is an essential part of his invention, if — using the words 
of Judge (now Justice) Bi'own, in Inspirator Co. v. Jenks, 21 Ped. 911 
— this wheel was "essential to the peculiar combination" plaintiff de- 
sired to patent, he should hâve included it in his claim for a combina- 
tion. Said Judge Brown: 

"In drawing the clalms for a combination patent, we do not understand it 
to be necessary to include any éléments except such as are essential to the 
peculiar combination and are affected by the invention. Other portions of 
the machine are shown usually in the drawings, to exhibit their relation to 
the patented combination, and they are wholly unnecessary to the valldity of 
the claims." 

It necessarily follows that whatever was "essential to the pe- 
culiar combination" sought to be patented must be included in 
the claim thereof. And the design stated by plaintiff in his spé- 
cification — affording the plowman, "by simply adjusting levers by 
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his side, to govern the width and depth of the furrow, and plow 
a field uniformly with a common plow without walking," and that 
the plowman's "weight will aid in making the plow run evenly 
and smoothly without increasing the draft and labor of the horses" 
— must be accepted as having been intended and designed by him 
to be accomplished by the combination he claims in his applica- 
tion as his invention ; and that whatever is aot included in his claim 
for such combination was not then intended by him to be a part 
of, nor regarded as essential to, such combination. 

Further, if plaintif, in his spécification, in stating the design of 
his invention, — what his invention was intended to accomplish, — 
did not state such design or resuit as he now states it, and es- 
pecially if his présent statement would make essential to the com- 
bination, to effect such resuit, éléments which he did not include 
in his claim for the combination, for whose invention he asked 
the patent, we are authorized and forced to conclude his présent 
statement of the design or resuit to be an afterthought, and not 
to hâve then been contemplated by him. His invention must stand 
or fall by the claims he then made, and on which his patent issued. 

The second claim of this 1878 patent relates only to the jointed 
fulcrum as it is called, which at its upper end is attached to the 
horizontal lever, and at its lower end to the plow beam and coul- 
ter. 

The third claim is as follows: 

"The vertical lever, B', having the combined rack and fender, y, and the 
gravitating latch, h, the hinged axle, C, carrying the wheel, D, and rack, g, 
the jointed fulcrum, t, clamping the coulter, w, x, the horizontal lever, B^, 
having a spring latch at its rear end, and carrying a caster wheel at its front 
end, and the hinged and adjustable brace, m, when arrangea and combined 
to operate substantially as and for the purposes shown and described." 

The hinged brace, m, extends from the front end of plow beam 
to the inner side of the land wheel, D, so as to constitute a curved 
axle brace. In this third claim we now hâve the front (caster) 
wheel, so that this patent may be held to include such wheel as 
a part of the invention. But the rear (furrow) wheel is not made 
a part of the combination under this claim, and is not a part, 
therefore, of the invention secured by thèse letters patent. It 
affords us no assistance, in construing this 1878 patent, that this 
rear wheel is made a part of the combination described in the 
1883 patent, for neither patent can thus support the other. Each 
must be construed, on this point, as to its own validity and effect, 
under the same gênerai rules as though the patents had issued 
to différent patentées. 

But I need not pursue this matter further. The plows manu- 
f actured and sold by the several défendants, and which are claimed 
to be infringements of this 1878 patent, hâve been brought into 
court, and their methods of opération illustrated. They hâve also, 
by drawings, been introduced in évidence as exhibits. It would 
serve no useful purpose to consider each plow in détail, as to its 
several parts and mode of opération. I find in none of them 
the entire combination contained in any claim in plaintiff's 1878 



918 FEDERAL REPORTER, Vol. 72. 

patent None of them hâve thé rigid method of Connecting the 
vertical lever and horizontal levers which are prominent f actora 
of the combination in claims 1 and 3. None of them hâve the 
jointed fulcrum described in claim 2. None of them hâve the corn- 
bined rack and fender, which are made parts of the combination 
in claims 1 and 3. And we flnd in none of défendants' said plows 
any devices, which so appear, in their method and resuit of opér- 
ation, to be mechanical équivalents for the above-named éléments 
as in any wise to become colorable évasions. Ail of the plows 
manufactured or sold by défendants which hâve been brought into 
court do not include thèse above-named éléments of plaintiff's com- 
binations. The opérations of défendants' plows are effective, with- 
out the présence of any one of said éléments. We may hère adapt 
the language in Miller v. Manufacturing Co. (page 208, 151 U. S., 
and page 310, 14 Sup. Ct), and say: 

"The spécifie device [or éléments] described in and covered by the [McBride] 
patent could not be used in défendants' combinations, nor défendants' [device 
or its éléments] in the plaintiff's combinations. This interchangeability or 
noninterchangeability is an important test in determining the question of in- 
fringement," 

Plaintiff's counsel, in printed brief, says: 

"We may frankly say that, if the court holds that the complainant is not 
entitled to a reasonable application of the doctrine of mechanical équivalents, 
we believe that there is no infringement on the part of respondents of the 
flrst claim of the 1878 patent." 

And this statement is based on his claim of mechanical équiva- 
lents as applied to primary inventions, of which he claims plain- 
tiff's invention to be an instance. Under the well-settled doc- 
trines applicable, I flnd that, as to plaintiff s said 1878 patent, no 
infringement on the part of any of the défendants has been proven. 

As to plaintiff's second patent, that of August 28, 1883, it is in- 
sisted by défendants that said letters patent are void, because 
they were anticipated by the flrst letters issued to plaintiff, con- 
tain the same combination as the flrst letters, contain no new élé- 
ments, and do not enlarge the claims of the flrst patent. Justice 
Jackson considers at some length, and with considérable of dé- 
tail, in Miller v. Manufacturing Co., 151 U. S. 186, 198, 199, 14 
Sup. Ct. 310, the doctrines applicable to second patents to the 
same person wherein the invention relates to any part of the sub- 
ject-matter of the former patent. After an extended examina- 
tion of the décisions of the court, he says : 

"The resuit of the foregoing and other authorities is that no patent can 
Issue for an invention actually covered by a former patent, especially to the> 
same patentée, altnough the ternis of the claim may ditfer; that the second 
patent, although containing a broader claim, more gênerai in its character 
than the spécifie claims contained in the prior patent, is also void; but that, 
when the second patent covers matter described in the prior patent, essen- 
tially distinct and separable from the invention covered thereby, and claims 
made thereunder, its valldity may be sustained. In the last class of cases, 
it must distinctly appear that the invention covered by the later patent was 
a separate invention, distinctly différent and independent from that covered 
by the flrst patent; in other words. it must be something substantially dif- 
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ferent from that comprehended in the flrst patent It must consist in some- 
thing more than a mère distinction of the breadth or scope of the claims of 
each patent. * » * It is settled, also, that an inventer may make improve- 
ments on his own invention of a patentable character, for which he may ob- 
tain a separate patent; and the cases cited by the appellee corne to this point, 
and to this point only, that a later patent may be granted where the invention 
is clearly distinct from and independent of one previously patented. * * * 
It is not the resuit, effect, or purpose to be accomplished which constitutes 
invention, or entitles a party to a patent, but the mechanical means or instru- 
mentalities by which the object sought is to be obtained; but a patentée can- 
not so split up his invention for the purpose of obtaining additional results, 
or of extending or prolonging the life of ail or any of its elemental parts. 
Patents cover the means einployed to effect results." 

Tested by the doctrines thus announced, plaintiff's second patent 
is not invalid for any of the reasons assigned by défendants. The 
five claims included in this second patent are well and truly sum- 
marized by counsel for plaintiff, as f ollows : 

"What we claim for the patent of 1883 is an improvement in the levers used 
for raising and lowering the front end of the plow and for oscillating it." 

No useful purpose would be served by specifying the éléments 
and combinations which, as claimed in the patent, bring the 
second patent, when compared with the flrst, within the doctrine 
announced in the above quotation. The invention claimed in the 
second patent is in no sensé a primary invention, but in the full- 
est sensé is secondary, and, in the state of the art when issued, 
can receive a construction only granting a monopoly on the par- 
ticular combinations therein claimed, applied speciûcally thereto. 
Had this second patent been issued in 1878, instead of that then 
issued, and claims accordingly enlarged, a différent resuit might hâve 
been obtained as to some of the plows manufactured by the de- 
fendants; or if, to the plowing machine, as shown in the 1883 
patent, the doctrines relating to primary inventions were appli- 
cable, a like resuit might obtain. But plaintiff is held closely to 
the doctrines applicable to mère combinations which resuit in 
improvements on inventions which hâve long passed the primary 
stage. The claims herein do not strike out into any new fleld, but 
are merely changed and improved methods of opération in ûelds 
wherein many other inventors, including plaintiff himself in his 
former patent, had been at work. I will not attempt to make a 
detailed or specified examination or comparison herein of défend- 
ants' several plows, in évidence, with regard to this second patent 
of plaintiff. To so attempt would add much length to this opin- 
ion, without resulting benefit; and, on the oral hearing, as well 
as in his printed brief, the contest, as made by plaintiff, lay as 
to infringement against the flrst patent. I may say that, having 
carefully made such comparison, I find no infringement proven, 
on the part of any of the défendants, with regard to any of the 
claims contained in plaintiff's patent of August 28, 1883. 

On the whole case, therefore, I find the equities with the de- 
fendants. Let decree be entered dismissing the several bills in 
each of the actions entitled on the flrst page of this opinion, with 
costs against plaintiff in each case. To ail of which, in each case, 



920 FEDERAL REPORTER, Vol. 72. 

plaintif! duly excepta, and is given 90 days to complète and file 
certiflcates of évidence, bill of exceptions, or such other statement 
of exceptions as ne may be advised. 



BKESNAHAN et al. v. TEIPP GIANT LEVELLEE CO. 
(Circuit Court of Appeals, First Circuit. February 14, 1896.) 

No. 162. 

1. Appeals feom Interlocutory Injunctions— Patent Cases — Prios Dé- 

cisions. 

Upon appeal from an order granting a temporary Injunction against 
infringement of a patent, the circuit court of appeals is governed by the 
same gênerai rules as the circuit court, and must, with necessary lim- 
itations, put itself in the place of that court It must therefore give 
proper effect to prior adjudications establishing the validity of the 
patent, or determining its construction. 

2. Patent Infringement Suits— Preliminary Injunction— Prior Adjudica- 

tions. 

In gênerai, where the validity of a patent has been sustained by a 
prior adjudication on final hearing, and after bona fide and strenuous 
contest, the matter of its validity, on motion for preliminary injunction 
in subséquent cases, is no longer at issue, except where a new défense 
is interposed, in which case the évidence to support it must be so cogent 
and persuasive as to convince the court that, if it had been presented 
in the former case, it would probably hâve led to a contrary conclusion. 
Electric Manuf'g Co. v. Edison Electric Light Co., 10 C. C. A. 106, 61 
Fed. 834, followed. 
8. Same— Appeal from Preliminary Injunction. 

Quaere, whether the rule in relation to the binding effect of a previous 
décision, on an application for preliminary injunction, will be applied 
by the circuit courts of appeals to previous décisions of the circuit courts, 
or will be limited to adjudications of the circuit courts of appeals. See 
National Cash-Register Co. v. American Cash-Kegister Co., 3 C. C. A. 
559, 53 Fed. 367. 

4. Same — Construction of Claims. 

It is seldom, if ever, that the words "substantially as described" aid 
the courts in construing the claims of a patent. In view of the faet 
that the statutes require the applicant to give a "written description" of 
his invention, the words in question are usually implied, if not expressed. 
They cannot enlarge a patent for a narrow invention, or narrow a claim 
which is justly broad. 

5. Same— Beatinu-Out Machines. 

The Cutcheon patent, No. 384,893, for an improvement in machines 
for beating out the soles of boots and shoes, held for the purposes of this 
appeal; oh the strength of the prior décision of the court of appeals for 
the First circuit in 8 C. C. A. 475, 60 Fed. 80, to be infringed as to claim 1. 

6. Same — Form of Order. 

Davis Electrical Works v. Edison Electric Light Co., 8 C. C. A. 615, 60 
Fed. 276, applied as to the form of the order afflrming the order below 
with the qualification therein stated. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

This was a bill in equity by the Tripp Giant Leveller Company 
against Morris V. Bresnahan and others for alleged infringement of a 
patent. The circuit court made an order granting a preliminary 
injunction (70 Fed. 982), and the défendants hâve appealed. 
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Thomas W. Porter, for appellants. 

Causten Browne and Alexander P. Browne, for appellee. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 

PUTNAM, Circuit Judge. This is an appeal from the order of the 
circuit court granting a temporary injunction against the infringe- 
ment of claim 1 of patent No. 384,893, dated June 19, 1888, issued to 
James C. Cutcheon, as follows: 

"A machine for beating out the soles of boots and shoes, provided with two 
jacks, two molds, and means, substantially as described, having provision 
for automatically moving one jack in one direction, while the other is being 
moved in the opposite direction, whereby the sole of the shoe upon one jack 
will be under pressure while the other jack wlll be in a convenient position 
for the removal of the shoe therefrom." 

In Davis Electrical Works v. Edison Electric Light Co., 8 C. C. A. 
615, 60 Fed. 276, this court suggested that, on an appeal of this class, 
it probably would not eut down an appellant to the mère question 
whether the court below had acted within the limits of its discrétion. 
Nevertheless, this court, in the détermination of the question of the 
allowance of a temporary injunction in favor of a patentée, is governed 
by the same gênerai rules as the circuit court, and must, with neces- 
sary limitations, put itself in the place of that court. This observa- 
tion applies to the extent of requiring us to give their proper effect 
to prior adjudications establishing the validity of the patent in suit, 
or determiuing its construction. The force of such adjudications in 
connection with applications for temporary injunctions in patent 
causes has been unif ormly stated in substantially the same terms, but 
nowhere better than by the circuit court of appeals for the Seventh 
circuit in Electric Manuf'g Co. v. Edison Electric Light Co., 10 C. C. 
A. 106, 61 Fed. 834, 836, as follows: 

"It may be difficult to formulate a rule that will comprehend ail the condi- 
tions which could be presented, but we think it safe to say that in gênerai, 
where the validity of a patent has been sustained by prior adjudication upon 
final hearing, and after bona fide and strenuous contest, the matter of its 
validity upon motion for preliminary injunction is no longer at issue, ail 
défense, except that of infringement, being reserved to the final hearing, sub- 
ject, however, to the single exception that, where a new défense is interposed, 
the évidence to support it must be so cogent and persuasive as to impress 
the court with the conviction that, if it had been presented and considered 
in the former case, it would probably hâve availed to a contrary conclusion." 

Whether this court will apply the rule in favor of décisions of the 
various circuit courts, or will limit it to adjudications of the appellate 
courts, as was apparently done by the circuit court of appeals for the 
Third circuit in National Cash-Register Co. v. American Cash-Register 
Co., 3 C. C. A. 559, 53 Fed. 367, we need not inquire, as the prior 
adjudication relied on in this instance was our own. 

Prior to the filing of the bill in the case at bar, a suit in equity was 
brought in the circuit court for the district of Massachusetts, char- 
ffing infringement of the same patent and the same claim as are in 
question hère. The claim was sustained. The opinion of the court 
was reported in Cutcheon v. Herrick, 52 Fed. 147. The case involved 
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an examination of the prior state of the art and several alleged antici- 
pations, and the court said: 

"The resuit of this brief review of the prior art shows that, previous to the 
Outcheon patent, the opération of clearing the last from the die had never 
been done automatically. The essence of the Cuteheon invention is that it 
was the first machine in which both the motions of compressing the last and 
of clearing the last from the die were performed automatically." 

The case came hère by appeal from the usual interlocutory decree 
for a perpétuai injunction and a master, and was hère fully argued 
and carefully considered. It was disposed of by us at the October 
term, 1893, under the title of Herrick v. Tripp Giant Leveller Oo., 
reported in 8 C. C. A. 475, 60 Fed. 80. The decree below was afflrmed, 
and the following is the whole of our opinion on the topic now in con- 
troversy: 

"The court below was right in holding that the first and third claims of 
the Outcheon patent were valid, and were infringed by the machine used by 
the appellants; that the iron last in the appellants' machine was a mechanical 
équivalent for the jack of the patent; and that there was no sufflcient proof 
that the mechanism of the third claim was in use by others prior to October 
28, 1887, the date of the application for the patent. See the opinion of the 
court below in Outcheon v. Herrick, 52 Fed. 147." 

Thèse proceedings were laid before us at this hearing, but, if they 
had not been, we, probably, would hâve been entitled to take notice 
of them, as they appear of record in this court. Butler v. Eaton, 141 
U. 8. 240, 243, 244, 11 Sup. Ct. 985; Aspen Mining & Smelting Co. 
v. Billiugs, 150 U. S. 31, 38, 14 Sup. Ct. 4. 

The parties are not shown to us to be the same in the two proceed- 
ings, nor to be so far in privity that the earlier decree opérâtes as an 
estoppel ; but the circumstances require us to apply the rule we hâve 
cited from Electric Manuf'g Co. t. Edison Electric Light Co., ubi 
' supra. And we may add that no case could afford a better practical 
illustration than this of the wisdom of the indisposition of courts to 
try anew the merits of patents on the crude and incomplète class of 
proof s frequently incident to motions for temporary injunctions. 

The main défense in this case is that défendants' machine does not 
infringe the claim in issue. This machine is the same as the infring- 
ing machine in Herrick v. Leveller Co., ubi supra, with certain modifi- 
cations explained by the défendants as follows: 

"Oomplainants' machine comprises two pairs of toggle joints, each pair hav- 
ing an arm extending from the lower half or member of such toggle; a two- 
throw crank shaft arrangea in rear of the plane of the upper and lower pivots 
of said toggles; a pitman connected with each of said cranks, and connected 
with said arm extending from said toggles; a treadle, which, when depressed, 
locks the driving pulley on its shaft to start the machine, by which starting 
the treadle is locked down so that the machine goes on to the end of the 
movement, and so when one shoe is put under pressure, and the other released 
and lowered, the machine then stops, provided the operator has released his 
foot from the treadle. There is also a table pivoted to the upper end of the 
upper arm of each of said toggles, and upon said tables are arrangea the lasts 
or jacks. Thus, when complainants' machine is put in opération, the rota- 
tion of the crank shaft, acting upon its pitman, bends one toggle joint, and 
straightens the other, by which means one shoe is cleared from the mold 
and the other is brought into contact with the mold; each such movement, 
when once started, going on automatically till it is completed. The défend- 
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ants have no crank shaft in rear of their toggle Joints, for the simple reason 
that they have no toggle joints; and for the same reason they have no pltmen 
extending from the throws of the crank to the toggle joints. They have a 
two-throw crank shaft, on each throw of which is mounted a pitman, and 
the upper end of each pitman is pivoted to a table which carries a last, sald 
tables being each connected with a block that slides upon an oblique bar, 
and is so formed tbat the last table moves up and down in said block. There 
are also a pair of treadles and an oscillating frame, together with a rock 
shaft having oppositely extended arms, to which the treadles are respectively 
connected; and said rock shaft also has an arm that is arrangea to be en- 
gagea by two trundles on a gear or wheel which alternately actuate it in 
opposite directions, so that, when the operator depresses the proper treadle, 
the oscillating frame is thereby depressed, by which the pulley on the driving 
shaft is locked, the rock shaft is slightly turned, and the machine set in mo- 
tion, and will make a half révolution, provided the operator constantly holds 
the treadle depressed; and, when the half révolution of the crank shaft is 
made, the proper treadle actuates said rock shaft, thereby raising the de- 
pressed treadle, thus allowing the oscillating frame to rise, and stopping the 
machine, whether the operator wills or not. But, as above stated, ail through 
each half révolution of the crank shaft the operator must incessantly hold 
the treadle depressed or the machine instantly stops. Then the other treadle 
is depressed, and the opération repeated. At each half révolution of the crank 
shaft the pitman on the rising crank is carried bodily upward and inward, 
till the sliding block on the oblique rod has reached a position directly over 
the crank shaft, and then the pitman is carried straight upward to the full 
extent of the throw, and till the shoe is under full pressure against its mold. 
When each, pitman is being raised, the inward swinglng of the upper end 
is aided by a roll secured to the pitman above the crank, said roll acting 
within a cam secured to the frame of the machine; and, when the pitman is 
being moved downward, the swinging to the front of its upper end is aided 
by a roll secured to it below the crank, which acts against a cam secured to 
the frame of the machine." 

The circuit court, on granting the injunction order appealed from, 
found that thèse modifications did not relieve the character of the 
machine as infringing. The court defined the changes as follows : 

"The différences between the two machines consist mainly in the spécifie 
form of Connecting mechanism between the crank shaft and the jacks, and 
in the form of the treadles. In place of the toggle joint and arms Connecting 
the crank shaft with each jack described in th3 Cutcheon patent, the défend- 
ants have substituted a crank and Connecting rod." "The spécifie construction 
of the treadle is also différent in the défendants' machine, though the mode 
of opération is in substance the same. In the défendants' machine the op- 
erator must hold the treadle down until the machine stops; while in the 
Cutcheon machine the treadle, when depressed, is held down by a catch until 
the machine is stopped. The différence between the two devices lies in the 
absence of the catch in the défendants' treadle." "In both devices, when the 
treadle is depressed, the machine is automatically stopped upon each half 
révolution of the crank shaft." 

We agrée with this description of the substance of the changes 
made in the machine. Our former décision gave such breadth to the 
claim in issue as to cover the alleged infringing machine in the earlier 
suit. We are of opinion that the modifications described do not 
withdraw this case from the scope of that décision. Claim 1 of the 
patent in suit is a very broad one, and, as we held it valid, it would 
seem that no method of making the connection between the actuating 
jacks and the crank shaft, by means well known in the arts at the date 
of the patent, would évade it. We are also unable to perceive that 
the discussion in relation to the treadles and their connections are 
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pertinent, as there is nothing in the letter of claim 1, or in the opinions 
of either this court or the circuit court in the former case, which 
makes any antomatic stop movement, or any other stop movement, an 
élément When the circuit court said in the case at bar that the 
automatic stop movement "is the essential characteristic of the Cutcb- 
eon device," it departed from what was decided by us in Herrick v. 
Leveller Co., ubi supra. There was nothing in that case in either 
court which called for any éléments except those stated in the claim; 
and thèse, as explained by the circuit court in the extract we hâve 
made from its opinion, cover the first device in which both of the 
opérations of compressing and clearing were performed automatically, 
and specify no éléments except two jacks, two molds, and means for 
automatically moving one jack in one direction while the other is 
being moved in another direction. The automatic stop movement 
is the subject-matter of a later claim or claims. 

But the appellants maintain that they now f urnish some additional 
proofs and considérations which enable us, in connection with the 
words "substantially as described," to limit claim 1. It is rare that 
thèse words aid the courts in construing patents, if ever they do. In 
view of the fact that the statutes require an inventor seeking a patent 
to give in his application a "written description" of his invention, the 
words in question are usually implied when not expressed. They 
cannot enlarge a patent for a narrow invention, and that they cannot 
narrow a claim justly broad is sufficiently illustrated by Machine Co. 
v. Lancaster, 129 U. S. 263, 9 Sup. Ct. 299. In so far as Kobinson 
on Patents (section 750), and Walker on Patents (3d Ed., § 182), sus- 
tain thèse views, thèse authors must be regarded as in harmony wifh 
the law. Of course, it is theoretically possible that there is something 
in the state of the art to narrow this claim, which, as interpreted in 
Herrick v. Leveller Co., ubi supra, is so broad on its face. But unless 
a new case has been madc, differing from that then before us to the 
extent required by the ïule given in Electric Manuf'g Co. v. Edison 
Electric Light Co., ubi supra, we would not be justified in revising, 
on an appeal of this character, our conclusions in the earlier suit as 
to the validity and construction of the claim in issue. The circuit 
court seems to hâve found some new facts or considérations in the 
case at bar which induced it to modify, apparently, its view of the 
claim; but we are confident that there is nothing in the record so 
"cogent and persuasive," to use the language of the case cited, as to 
require us to départ from our earlier décision. We would annul the 
effect of our own déterminations, and encourage interminable litiga- 
tion, and also, in view of the crude and incomplète records which 
corne up on many appeals of this character, fail to do justice, unless 
we apply this rule strictly. In this case we also observe that this 
bill was filed in January, 1895, and, with due diligence on the part 
of the appellants in asserting their rights under equity rules 66 and 
69, it might, apparently, hâve been long since dismissed or heard 
finally. As, ordinarily, questions arising under the statutes relating 
to patents for inventions can best be determined on a final hearing, we 
ought Eot to encourage delays in the regular progress of a bill in 
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equity pending proceedings of the 'character we are now considering. 

In view of the possibility that this case may corne to us again on an 
appeal from a decree after a hearing on bill, answer, and proofs, we 
do not deem it prudent to express ourselves more in détail than we 
hâve. 

It is urged that the complainant below is not constructing machines 
under the patent in issue, or otherwise making use of it; but there 
is no assignment of error in regard to this proposition, nor is the 
record in condition to enable us to dispose of it intelligently. 

We adopt the form of order used in Davis Electrical Works v. 
Edison Electric Iight Co., 8 C. 0. A. 615, 60 Fed. 276, 283, already 
cited, reafflrming the expression which, in the opinion in that case, 
immediately preceded the order. The order appealed from is af- 
firmed, with costs. 



ATLANTIC DYNAMITE 00. et al. v. CLIMAX POWDER MANUF'G CO. 

(Circuit Court, W. D. Pennsylvania. March 10, 1895.) 

Patents — Construction aud Infringement— High-Gbade Powders. 

The Schrader patents (No. 333,344, for an explosive compound or porous- 
grained dope, and No. 333,347, for dynamite) are not of a pioneer character, 
entitled to a broad construction, but, in view of the prior state of the art, 
the limitations of the spécifications and claims, and the disclaimers made 
by the applicant, must be restricted to a dope and high-grade powder made 
of the proportions of ingrédients disclosed, or of their substantial équiva- 
lents, and possessing the characteristics designated in the patents. Held, 
therefore, that the patents are not infringed by the "Big Chief" powder, 
made by défendant, which contains some ingrédients of a différent kind, 
and in materially différent proportions, and in which the proportion of 
nitroglycérine is but 6 per cent, as compared with a minimum of 10 and a 
maximum of 20 per cent, in the powder of the patents. 

This was a bill in equity by the Atlantic Dynamite Company and 
the Eepauno Chemical Company against the Climax Powder Manu- 
facturing Company for alleged infringement of two patents relating 
to explosives. 

Betts, Hyde & Betts, for plaintiffs. 
Bakewell & Bakewell, for défendant 

BUFFINGTON, District Judge. This is a bill in equity, brought 
by the Atlantic Dynamite Company and the Repauno Chemical Com- 
pany, assignées of two patents, hereinafter referred to as the "Schra- 
der Patents," for alleged infringement of the same, against the 
Climax Powder Manuf acturing Company. The patents in question 
are No. 333,344, for an explosive compound, applied for May 29, 
1884, and issued December 29, 1885, to John C. Schrader and 
Russell S.Penniman,his assignée (the single claim of which is for "the 
porous-grained dope, substantially as hereinbefore set forth, embody- 
ing in each grain thereof a cellular mass of sulphur, within which 
combustible or noncombustible matters, such as vegetable or woody 
fiber, or coal, or asbestus, or furnace slag, or nitrates, are held as 
coniponents of said grains"), and No. 333,347, for dynamite, applied 
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for June 3, 1884, and issued Decémber 29, 1885, to the same parties 
(the single claim of which is for "the explosive compound, substan- 
tially as hereinbefore described, containing nitroglycérine housed 
and retained within hard cellular grains, composed in part of parti- 
cles of solid carbonaceous matter held by a porous structure of sul- 
phur"). 

The first patent is for a "dope" or base for an explosive; the sec- 
ond, for the dope embodied in the first patent with nitroglycérine 
added. Complainants contend their patents are pioneer ones, and, 
as such, their claims are entitled to a broad construction; while re- 
spondents contend the patents are void for lack of invention, or, if 
valid, that, by reason "of the express limitations and restrictions of 
the spécifications and claims of the said letters patent, and the dis- 
claimers made by said patentée during the prosecntion of the appli- 
cations for said patents, neither of said letters patent can be con- 
strued to cover or include anything ever made, sold, or used by the 
respondents." The record présents a great amount of testimony, a 
very considérable portion of which is given by eminent chemists, and 
présents many questions of interest. It has received from the court 
the mo'st caref ul and painstaking considération of which a nonprofes- 
sional person in those lines of learning is capable. The view we 
take of this case does not require us to pass upon every question 
raised in the proofs, interesting as such inquiry would be to us; but 
we deem it our province to confine ourselves wholly to those questions 
which, in our judgment, constitute the issues in this case. Conced- 
ing, for présent purposes, the validity of the patents, we hâve two 
inquiries before us: First, the nature of the invention disclosed by 
the patents, and the interprétation of their claims; and, secondly, 
hâve the claims, as thus determined, been infringed by respondents? 

As complainants contend their patents are pioneer ones in nitro- 
glycérine explosives, inquiry must be made as to the prior art. 
Nitroglycérine was discovered by Sobrero, an Italian chemist, in 1846. 
It is a fluidj formed by the action of concentrated nitric acid, in the 
présence of strong sulphuric acid, upon glycérine, at a low tempéra- 
ture. It freezes or crystallizes at 40 degrees Fahrenheit, and slowly 
liquifles again at 50 degrees. It must be handled with great care, 
as it is readily exploded by a blow or shock. This fact, added to its 
liability to leakage, virtually prevented its transportation. Sobrero's 
discovery proved of little practical importance until about 1864, when 
Alfred Nobel, a Swede, made its commercial use possible. He found 
that "kieselguhr," an infusorial earth obtained in Germany, could 
be used as a dope or base to absorb and retain as much as 75 per cent, 
of nitroglycérine, and the powerful explosive thus produced could be 
transported with comparative safety. His new mixture was given 
the now familiar name of dynamite, and to Nobel is due the crédit of 
the application of nitroglycérine to practical use. The kieselguhr 
dope, it will be noted, was, so far as the explosive was concerned, 
an inert mass; and its sole purpose was as a réceptacle for nitro- 
glycérine. In 1873, Nobel, in his patent, No. 141,455, disclosed the 
idea of using a combustible dope, which, while capable of carrying 
the nitroglycérine, would also contribute to the explosive force of the 
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compound. His compound consisted of 70 parts of pulverized nitrate 
of soda,- 10 parts of pulverized resin and 20 parts of nitroglycérine. 
He specified that, "instead of resin, other carbons or hydrocarbons, 
coal," etc., might be used, and that 5 to 8 parts of flour sulphur may 
be added. Thèse ingrédients were to be thoroughly mixed, "so that, 
so far as possible, each separate particle of the pulverized solid in- 
grédients may hâve a coating of nitroglycérine." In 1874, Mowbray, 
in patent No. 150,428, taught the use of extremely minute scales of 
mica as a base, which, though noncombustible, were externally coated 
with nitroglycérine, as contrasted with the absorbing or capillary 
action of Nobel's kieselguhr. The external coating or film of nitro- 
glycérine, thus shown with a noncombustible dope, has been used to 
great advantage to increase the effieacy of the explosive, when, in the 
subséquent development of the art, it was applied to a combustible 
dope. It will be noted that ail of thèse powders required a large 
amount of nitroglycérine; the lowest, the Nobel, having 20 per cent. 
They were of a class which, from this fact, came, in the after develop- 
ment of the art, to be styled "high-grade powders." 

In 1876, Egbert Judson, of California, made a marked departure 
from prior methods, in patent No. 183,764. His idea was to largely 
reduce the amount of nitroglycérine, and thus cheapen cost, but at 
the same time produce a powerful explosive. His spécification re- 
cites that, in former practice, seldom less than 15 per cent, of nitro- 
glycérine had proved effective, while, in fact, from 30 to 40 per cent, 
was generally used; that his purpose was to produce a cheap, safe, 
and powerful explosive, with 1, 2, or 3 per cent, nitroglycérine. He 
contemplated, also, as we shall see, the possibility of the use of as 
much as 15 per cent. The spécification recognized that, owing to 
the absorbent nature of prior dopes, a small percentage of nitro- 
glycérine was "so completely absorbed or taken up by the dry mix- 
ture that the compound becomes practically inexplosive." Judson's 
object was to so modify or counteract the absorbent capacity of the 
dope "that," as he says, "its grains * * * will receive and retain 
the nitroglycérine upon their surfaces, or mainly upon their surfaces, 
with little or no absorption." By this means, a very small propor- 
tion of it would maintain an external continuity throughout the grain 
mass, and make the whole explosive. He also purposed • lessening 
its tendency to absorb moisture. To secure thèse results, he directed 
that "the grains or particles of the dry mixture shall be coated, 
cemented, varnished, or smeared with some combustible substance, 
offering résistance to absorption of nitroglycérine and of water," etc. 
He suggests a range of variation in the ingrédients, from such as are 
"extremely fine or pulvérulent," to those which are coarser, — a fact 
worthy of considération in determining the scope of the patents and 
the experiments made by the respective experts. As illustrative of 
one method of making his powder, he takes 15 parts of sulphur, 3 
of resin, 2 of asphalt, 70 of nitrate of soda, and 10 of anthracite coal. 
The sulphur, resin, and asphalt are melted together, and well stirred, 
and in this mixture, while melted, the nitrate of soda and coal, both 
pulverized and thoroughly dried, are to be mixed and well stirred, 
until thoroughly varnished, cemented, or coated by the melted mix- 
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ture. After this, the mixture is gently and constantly stirred, until 
it is so cool the grains cease to adhère to each other. He adds: 

"The dry mixture ls then complète, and ready to recelve the nitroglycérine, 
which may be added as desired. One, two, or three per cent, of nitroglycérine 
will now couvert the compotmd into a powerful explosive; or the proportion 
may be increased, at pleasure up to 15 per cent., or even more." 

That Judson did not contemplate that his grains should be abso- 
lutely nonabsorbent is clear. On the contrary, he goes to the length 
of expressly disavowing such an absolute character for them. He 
says he uses the term, " 'nonabsorbent,' in contradistinction to such 
absorbent mixtures as hâve heretofore been used in this class of 
powder," and says they are sufflciently nonabsorbent "as to mainly 
counteract the absorption of the nitroglycérine," and, as noted above, 
that his invention demands that the coating or varnishing shall be 
with some combustible substance, "offering résistance to absorption 
of nitroglycérine." That the grain was also of varying character, 
within certain limits, is also evidenced by the wide range of nitro- 
glycérine that may be added, viz. from 1 to 15 per cent., or more. 
Construing the term "aonabsorbent," hère used, as we think it mtist 
be, with référence to the prior art, and in accordance with the teach- 
ing of the patent, as shown in the context, we think it means rela- 
tively nonabsorbent, as compared with prior practice. Indeed, the 
explicit disclaimer by Judson of an absolutely nonabsorbent char- 
acter for his grains affords additional ground for such construction 
to those in Adams v. Iron Co., 26 Fed. 324, where "a perfect cast- 
copper cylinder, * * * free from blow holes and other defects," 
was held to mean one "so free from blow holes as to be considered 
sound,'' or in Blumenthal v. Burrell, 3 C. C. A. 462, 53 Fed. 105, where 
the court said : "We do not suppose that the language of the patent 
[chymosin "uncombined with pepsin"] demands an absolutely chem- 
ically pure article, but an article practically free from pepsin." 

As we view the advan.ce made by Judson in the art, he taught the 
making of a grain of such nonabsorbent, or relatively nonabsorbent, 
character, as compared with prior dopes, that from 1 to 15 per cent, 
of nitroglycérine could be utilized to make a powerful explosive. 
That he was the first to produce a "low-grade," nitroglycérine powder 
seems quite clear from a study of the art, and we think he is justly 
styled, by Mr. Penniman, complainants' chemist, "the inventor and 
founder of the low-grade powder business in the United States." 
Whether the variations he suggests in the way of pulverizing the 
materials he spécifies would produce a powder of the free-running ca- 
pacity afterwards suggested in the patents now in suit, and whether, 
if so, his patent was an anticipation of thèse patents, we do not deem 
it necessary to now décide, seeing we hâve assumed, for présent pur- 
poses, the patentable novelty of that which it is therein claimed. 
Under the peculiar conditions of mining existing on the Pacific coast, 
where Judson manufactured, the free-running capacity of powder 
was, or would hâve been, a matter of indifférence. There is no évi- 
dence that he ever made a free-running powder, nor that the trade 
needs demanded such an article there; but it is highly suggestive, 
when considering the scope of his patent, that defendant's experts, 
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by using the ingrédients suggested in his patents, and pulverizing 
them to an extent certainly not at variance with his suggested direc- 
tions, hâve produced a low-grade powder which has a free-running 
capacity, for which free-running capacity, in part, the complainants 
would abscribe a pioneer character to the Schrader patents. 

The patent of Thomas Varney, of 1881, No. 249,701, shows an at- 
tempt to produce a low-grade powder, in which, as distinguished from 
Judson's, the grains were of a highly absorbent character. Varney 
states that, to obtain the highest degree of explosive force from the 
absorbent, it must be finely divided, but that such fine division makes 
it more absorbent. The resuit is that from 15 to 85 per cent, of nitro- 
glycérine is required, and to produce a powder capable of détonation 
with from 3 to 6 per cent, of nitroglycérine requires the absorb- 
ent to be very coarse, which weakens the powder. "My invention," 
he says, "does away with the necessity of coarseness by giving the 
absorbent a peculiar porosity, which facilitâtes détonation and the 
décomposition of the absorbent." His suggested method is : 

"The powder, which I call 'Varney Powder,' is prepared as follows: The 
materials of the absorbent are made fine. The flner they are, the stronger 
will be the powder. Thèse, fine particles are then aggregated, or collected into 
small assemblages. This is done by distributing among them, eveuly, a cer- 
tain proportion of some pulverized solid substance capable of being softened 
or made pasty while in mixture, whereby each soft particle will attach to 
Itself ail the solid particles in contact with it, and, when hardened, will hold 
them in this contact, and thereafter remain in the mixture in this aggregated 
form." 

He adds: 

"Used as an absorbent, it admits of détonation with a very small proportion 
of nitroglycérine; in gênerai, about one-fourth of the amount required before 
aggregating. It also gives, so far as I hâve been able to ascertain, ail the 
Btrength due to fineness. This strength and readiness to detonate I attribute 
to the kind and degree of porosity, and exposure of the fine particles, by which 
the explosive influence from the exploder Is applied to the nitroglycérine, and 
the heat of the detonating nitroglycérine is applied to the absorbent more 
favorably than when the absorbent is coarse." 

He states : 

"From 3 to 6 per cent, of nitroglycérine, according to the character of the 
exploder, mixed with any of thèse absorbents, can be detonated with remark- 
able explosive effect. Of course, greater proportions of nitroglycérine may 
be used, if désirable." 

While this powder was commercially a failure, yet, as showing the 
extent and scope of the patents in suit, with référence to the pioneer 
character claimed for them, the admission of Prof. Chandler, one of 
complainants' experts, is suggestive. He was asked: "In making 
this Varney dope, if you had simply increased the proportion of sul- 
phur from 8 per cent, to 16 per cent., and had treated the mass so 
compounded in precisely the same way as you treated the mass for 
making the Varney dope, wouldn't you hâve obtained precisely the 
same resuit as you obtained in making the so-called Schrader dope?" 
To which he answered: "I think very likely." 

In this state of the art the patents in suit were applied for in 1884. 
To us it is quite clear that, at that time, the object of Mr. Schrader 
was, and we think this is quite clear from a detailed study of the pat- 
v.72F.no.7— 59 
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ents, to provide a high-grade absorbing powder, and a dope for such a 
powder, — one that would internally take up and securely retain large 
and effective quantities of nitroglycérine, without having it show sub- 
stantially on the surface, and that the powder should be dry-grained 
and free-running powder and was to be of a différent class f rom either 
Judson's or Varney's. Their purpose was to make a low-grade 
powder; his, a high-grade one. That such was the fact is evi- 
denced by his own words. . Thus, he says he has "invented certain 
new and useful improvements in high-explosive compounds." "I am 
the flrst to invent and produce a dry-grained, free-running, high- 
grade, nitroglycérine powder." That he named a maximum of 20 
and a minimum of 10 per cent, of nitroglycérine as his contemplated 
limits of nitroglycérine absorption is, to our mind, clearly evidenced. 
Thus, he says: "The subject hereinafter described is a dry-grained, 
free-running powder, containing as high as, say, 20 per cent, of nitro- 
glycérine, or any lesser proportion of the liquid explosive that may be 
deemed désirable." The limit, however, of this decreasing proportion 
he had previously named, saying, "My novel powder, as a class, 
although containing large proportions of the liquid explosive, ranging 
from 10 per cent, upward," etc. He very explicitly stamps it as a 
high-grade powder, and differentiates it from low-grade ones in the 
language following. Thus, he says of Judson's, "My high-explosive 
powder is radically unlike that variety of low-grade nitroglycérine, 
composed of grains," etc. He speaks of his grains as capable of tak- 
ing in and retaining "large and effective proportions" of nitro- 
glycérine. And of Varney's he says: 

"My powder is also radically unlike certain other varletles of low-grade 
nitroglycérine powders, whlch are composed of finely-comminuted solid mat- 
ters, and, say, from 3 to 6 per cent, of the liquid explosive, because the solid 
matter referred to is in such a finely-comminuted condition that any greater 
proportion of the liquid will render the mass clingy or pasty; and, although 
such powders are of the low-grade variety, they are not free-running, because 
of the natural cohésion of the finely-comminuted solid matters, and also be- 
cause of the incapaclty of said solid matters to take up and bouse effective 
proportions of the liquid explosive without becoming adhesive, and also be- 
cause of the employment, in many cases, of solid matters, which readily suc- 
cumb to the softening influences of the liquid explosive." 

That the high proportions of nitroglycérine which he has before 
mentioned were the very essential features and characteristics of his 
patent is evidenced when he says : 

"It is obvious that additional ingrédients may be employed in the grained 
coropound without substantial departure from any Invention, provided noth- 
lng is added which will materially impair the capacity of the grains for tak- 
ing up the liquid explosive by plugging or sealing the cells of the grains 
against its entrance, as by the use of tar, asphaltum, &c." 

In addition to this, it should be noted that there is no express aver- 
ment in the patents that his method could be applied to making low- 
grade powders, and no implied suggestion, save the mention of 20 
per cent, "or any lesser proportion," quoted above, which, we hâve 
seen, must be read in connection with his prior expressed minimum 
of 10 per cent. This powder he purposes making from ingrédients, 
ail of which, he says, are old. It is obvious, then, that the novelty 
must consist in producing a novel powder or dope by means of new 
combinations of proportions of old materials, for no specially new 
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methods of treatment are taught. As pertinent to the présent case, 
the Ingrédients suggested are 12 parts of bituminous coal, 16 parts of 
sulphur, and 72 parts of nitrate of soda. Thèse ingrédients, dry, 
finely ground, and well mixed, are heated and developed into grains. 
The proportions may be varied, but care must be "taken to hâve 
enough sulphur, when melted, to properly control the dry matter for 
graining, and also to avoid such an excess of sulphur as would resuit 
in grains which would be practically inacessible to, or, at least, ma- 
terially obstruct, the entrance of the liquid explosive." The grain 
thus produced is described as a "friable, cellular" one, as having a 
capacity of taking up and securely retaining, by capillary attraction, 
as high as 40 per cent, of liquid explosive, without materially affect- 
ing the dry-grained, free-running, or crisp characteristics which said 
grains possessed prior to charging them with said liquid explosive. 
And that this process of housing the liquid was not a surface one is 
clearly shown when he says the grains are "capable of taking up, 
completely housing, and securely retaining highly effective propor- 
tions of any liquid explosive, so that, when thus chargea, the dope 
will maintain substantially its original condition, or, in other words, 
so that the présence of the liquid explosive will not be substantially 
observable as a liquid, or as an adhesive médium." The absorbent 
characteristic of the grains was emphasized in applicant's argument 
upon rejection, where it was said: 

"The dope described by applicant's claim is porous and highly absorbent, 
because the sulphur in each grain is a cellular mass." 

And again : 

"The porous character of applicant's dope is an essential feature, and this 
could not possibly be présent in the grains of the patent 4,200, of '80, be- 
cause, in the latter, 'resin' is eniployed, which would obviously render them 
impervious and nonabsorbent, and unsuited for applicant's purpose." 

So, also: 

"It might be well to hère observe that applicant * * » describes 'pres- 
sure' in the process of forming the grains, but it will be seen that it must be 
'light pressure,' because the grains must be very porous, instead of 'very 
solid and nonporous,' as when produced by Nobel," etc. 

It is also to be noted that, after rejection of the claim, the term 
"porous" was added to the claim, in the "porous-grained dope" finally 
allowed. 

In view of the advance disclosed by the prior art and of the limita- 
tions expressly stated and necessarily following from the statements 
in the patents themselves, we cannot accord to them the pioneer char- 
acter, or to their claims the broad construction, contended for by 
complainants. To do so would be fatal to the patents. To us it 
seems the claims must be limited to a dope and high-grade powder 
made of the proportions of ingrédients disclosed, or of their substan- 
tial équivalents, and which possess the characteristics indicated in 
the patents. 

Oonstruing the claims thus, we next inquire whether infringement, 
the burden of which rests on the complainants, has been proved? 
The powder manufactured by respondents, and complained of as in- 
fringing, is known as "Big Chief." In the art of powder making, it 
seems well established that, the larger the proportions or the greater 
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the effîcacy of the binding material used, the less porous will be the 
grain, and that increasing the binding material made a harder, 
tougher, and less absorbent grain, and, conversely, that decreasing it 
made a more friable and absorbent one; in other words, that binders 
are employed at the expense of grain strength. It would also seem, 
from the weight of the proofs in this case, that, as bearing on the 
relative efficiency of the binders concerned in this case, resin has the 
greatest binding efflcacy, glucose the next, asphalt next, and sulphur 
the least. It would also seem that, from the same ingrédients, 
grains of a greater or less relative nonabsorbent character can be 
made, as the apparatus employed has a greater or less grain-com- 
pacting efficiency. The less compacted the grain is, the greater will 
be its relative absorbent capacity. 

Turning, now, to the question of ingrédients, we take the analysis 
of a sample of Big Chief powder, reported by Dr. Munroe, one of 
compiainants' experts, as a standard of comparison. It is as f ollows : 

Resin 4.77 

Glucose 2.84 

Coal . 10.50 

Sulphur 19.81 

NaNO 57.09 

Nitroglycérine 4.90 

Total 100.00 

And the probable composition of the powder is stated by him at : 

Glucose 3 per cent. 

Resin 5 " " 

Coal 11 " 

Sulphur 21 " 

Soda 00 " 

Total 100 " 

And flve pounds of nitroglycérine for every hundred pounds of 
dope. 

Applying thèse proportions of ingrédients to batches of dope of 
541 and 500 pounds, respectively, the quantity testified to by respond- 
ent's workmen as commercially made by them, and comparing the 
results to the ingrédients of the Big Chief dope, as testified to by 
them, we hâve the following: 



Dr. Munroe's Analysis of 
Probable Constituants. 



Glucose 8 percent. 

Resin 5 " 

Coal.. 11 « 

Sulphur 21 " 

Soda... 60 " 

Total 100 u 

Nitroglycérine.. . 5 



Probable 

Constituants 

Applied to 

541-lb. Batoh. 



16 lbs. 

27 " 

60 " 

114 « 

825 " 

543 " 

27 lbs. 



Same to 
500-lb. 
Batoh. 



15 lbs. 

25 " 

55 « 

105 « 

800 " 

500 « 

25 lbs. 



Constituents 
Testified to 

by Workmen 

in 541-lb. B. 

C. Dope. 



15 lbs. 
25 " 
63 " 
105 " 



541 " 
81 lbs. 



Same in 
500-lb. 
Batoh. 



15 lbs. 

25 « 

55 » 

105 « 

300 « 

500 « 

81 lbs. 



ATLANTIC DYNAMITE CO. V. CLIMAX POWDEE MANUF'g CO. 933 

Thèse results would seem to render comparatively certain the in- 
grédients employed in the alleged infringing powder. Resin, as we 
hâve seen, is a most efficacious binder. It renders the grains less 
porons and less absorbent. It is not used in the Schrader patent 
formula, and, as we hâve seen, in the argument made for the allow- 
ance of the patent, it was stated to be at variance with the object 
of the patent, and its use destructive to the desired porosity of the 
grains. Thus : 

"The porous Chemicals of applicant's dope are an essential feature, and this 
could not possibly be présent in the grains of the patent 4,200 of '80, because, 
in the latter 'resin' is employed, which would obviously render them impervi- 
ous and nonabsorbent, and unsuited for applicant's purpose." 

The language is so explicit that, taken in connection with the oc- 
casion of its employment, it amounts to a disclaimer of the use of 
resin. See Smith v. Gas Co., 42 Fed. 150, and cases cited. 

Dr. Munroe's analysis shows that Big Chief contains 3 per cent, 
of glucose and the proofs show that 15 parts of glucose out of 541, 
and 15 out of 500, were used in manufacture by défendant. The 
Schrader patent formula calls for none, and, as we hâve seen, glucose 
is a binder of high relative efficacy, and tends to make the grains less 
absorbent. Dr. Munroe's analysis shows 21 per cent, of sulphur in 
Big Chief, and the proofs show the use of 105 parts out of 541 and the 
same number out of 500. In the Schrader patent formula, the per- 
centage of sulphur is 16 per cent., or 80 parts to 500. In the Schrader 
formula 72 per cent, of nitrate of soda is used; in the Big Chief, 60 
per cent; and, in the dope proven by the workmen, 333 out of 541, or 
300 out of 500. The proportion of coal is substantially the same in 
each, but the amount of inert material in the two is relatively con- 
siderably greater in the Schrader. Thus : In the Schrader formula : 
Coal, 12; soda, 72, — total, 84. In Morton's analysis of Big Chief: 
Coal, 11; soda, 60, — total, 71 per cent. Thèse figures show that the 
amount of binding material in the Big Chief is practically 29 per 
cent., and that a considérable proportion of thèse binders, very nearly 
one-third, is of higher relative binding efficacy than sulphur, which 
is the only binder used in the Schrader formula, and of it only 16 per 
cent. The binding material in the Big Chief is more than one-third 
the weight of the material to be bound, while in the Schrader it is 
less than one-fifth. The signiûcance of thèse proportions is apparent 
when coupled with the proofs of complainants' witnesses. Mr. 
Schrader, the patentée, says "that, as the proportion of sulphur intro- 
duced is increased, it correspondingly and proportionately tends to 
fill up the crevices in the grains; hence, renders the grains less ab- 
sorbent, if the same amount of pressure in each case, — that is to say, 
as the proportion of sulphur varies, — is applied to said grains." And, 
when asked how much sulphur would hâve to be added to his patent 
dope to make a practically solid grain, without subjecting it to pres- 
sure, says: "It dépends upon the fmeness of the ingrédients and the 
amount of agitation, which, to a certain extent, means pressure on a 
small scale. I should, however, say that, with ingrédients of 
moderate fineness, such as would pass through, say, a No. 20 or 30 
mesh sieve, 22 per cent, of sulphur will make nearly a solid grain." 
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There is also a différence between the Schrader patent teaching 
and respondent's method of manufacturing. It will be noted that, 
in the argument, before referred to, for allowance of the patent, the 
porosity of the grain and the desirability of a lightly -compressée grain 
were referred to, and the fact that any pressure applied to it must 
necessarily be a light one. In the manufacture of the Big Chief very 
considérable pressure is exerted, and this with a view to making a 
hard, strong, and relatively nonabsorbent grain. Mr. Hopke, one of 
respondent's expert chemists, made several batches of dope, some at 
Pittsburg and some at respondent's works at Emporium, Pa. He 
says: 

"In addition to the above causes, I may mention that the apparatus used by 
the défendant in their manufacture of the Big Chief powder, consisting of 
vertically moving paddles or beaters, which aet with percussion as they stir 
the dope in the kettle, and also the mode by which the plastic mass is forced 
against and through the meshes of a screen, materially compact and force 
together the particles. This I hâve determined by careful tests, making dopes 
of a similar composition in an open kettle with paddles, and also in the dé- 
fendante apparatus, and thèse tests respectively show that the dope made in 
the defendant's apparatus is denser and more compact." 

To the same effect is the testimony of Mr. Handy, another of re- 
spondent's chemists, who says: 

"The compacting action is partly due to the action of the paddles or stirrers 
in the kettles, and partly to the forcing of the dope through the graining 
screen. This will account for the greater hardness of the 4-mesh grains of 
Schrader and Judson dopes, made in August, in the defendant's apparatus. 
They are distinctly harder and more dense than the Judson and Schrader 
dopes made by me in the open, henùspheiïcal, steam-jacketed kettle, in No- 
vember, and which were not forced, while hot, through a screen. The de- 
fendant's apparatus is not suited for the manufacture of dopes with small 
amounts of binding material, such as tho Schrader dope." 

From the différences in ingrédients, in proportions used, and in 
methods of treatment, we would naturally expect différences in the 
grains produced. Such we ûnd to be the case. The Schrader patent 
claims for its grains the qualifies of hardness, friability, and crisp- 
ness. "Friable" is defined by Webster as, "easily crumbled, pulver- 
ized, or reduçed to powder." And "crisp," as "brittle or friable; in 
a condition to break with a short, sharp fracture." If, by the term 
"hard," as used in the patent, it is meant "relatively hard," as com- 
pared with the grains of Varney, or those of Nobel's patent, we can 
accept it; but, if the term is used as meaning not yielding to pressure, 
firm, and solid, and therefore not Crisp or friable, we cannot accept it, 
for it is manifestly at variance with the teaching of the patent. Nor, 
indeed, do the proofs anywhere show that hard grains hâve been pro- 
duced by using the ingrédients and treatment of the Schrader patent. 
Accepting, then, as we think we must, the characteristics of a friable 
and crisp grain, we find the Big Chief in marked contrast with it in 
this regard. Dr. Morton, one of complainants' experts, concèdes 
that, in dopes made by him, that made under the Schrader patent 
was much more easily crushed than the Big Chief, and that the différ- 
ence between the two was decided. Mr. Hopke, respondent's expert, 
testifles that he subjected the Schrader handmade dope of Dr. Morton 
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to crushing tests, and found they broke when a weight of 500 
grammes was applied, while grains of Big Chief broke at 3,400. 

The patent of Schrader calls for porous and higkly absorbent 
grains, such as "can be relied upon for taking up and securely retain- 
ing, by capillary attraction, a liquid explosive, up to, say, 20 per cent., 
without materially affecting the visible characteristics of said grains, 
and they will then be as dry-grained and free-running as when in their 
uncharged conditions." Mr. Schrader explicitly distinguished his 
powder from that of Judson, for which, though a relatively nonab- 
sorbent one, a capacity was claimed of taking up 15 per cent, of nitro- 
glycérine. The proofs show that the Big Chief powder, made and 
sold by respondent, contains about 6 per cent. With that amount, 
its présence is at once detected; and that it is présent on the exterior 
of the grain, in substantial and appréciable amount, is shown by the 
fact that it freezes into a solid mass, and the grains are held together 
by a frozen film of nitroglycérine. Where 6 per cent, of nitro- 
glycérine is added, the relative proportion of it to the dope, bulk for 
bulk, is a teaspoonful to a pint of dope. This fact, in itself, is sug- 
gestive that, if an appréciable amount was absorbed, the external 
continuity of film, which is conducive to the explosion, would be lost, 
and that freezing could not take place. That the Big Chief grain, 
as commercially made, is relatively nonabsorbent and nonporous is 
also shown by the clear weight of the évidence; and, if 10 per cent, of 
nitroglycérine is added, the minimum of the Schrader patent, instead 
of being absorbed, it leaks out, gathers in drops, and becomes unsafe 
to handle or transport. That the Big Chief is a free-running powder 
may be conceded, but this does not prove infringement. Conceding 
that Schrader may hâve been the first to produce a powder that was 
free-running by the use of certain ingrédients, that fact does not 
block the way against every effort to produce a free-running powder 
by means that are substantially différent, and at variance with Schra- 
der's proposed methods. See Incandescent Lamp Patent, 73 O. G. 
1289. 1 He taught that high-grade powder could be made having a 
free-running capacity. He neither taught nor claimed that a low- 
grade powder of that capacity could be made. The fact that the 
powder of Schrader's patent and the powder manufactured by re- 
spondent hâve this one point in common cannot obliterate the marked 
distinctions between them in ingrédients and mode of manufacture. 
Thèse différences are sufficient in kind and degree to very clearly 
relieve the respondent from the charge of infringement. 

We are therefore of opinion infringement has not been shown. Let 
a decree dismissing this bill be prepared. 

i Consolidated Electric Light Co. v. McKeesport Light Co., 159 U. S. 465, 
16 Sup. Ct 75. 
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THB CERES. 

WESSELS et al. v. THB CERES, 

SYDVENSKA ANGFARTYGS AKTIEBOLAGET t. WESSELS et aL 

(Circuit Court of Appeals, Second Circuit. March 17, 18m.) 

L Charter Party— Guaranty of Speed— "Light Ladeîî. " 

A charter party of a steamship for the fruit trade guarantied that she 
should make a certain average speed in moderate weather, "fruit or light 
laden." Held, that the guaranty was not merely that she could attain 
that speed at the commencement of the term of hiring, but was a continu- 
ing guaranty that the average speed should be accompllshed during the 
term of the charter under the conditions stated, and that "light laden" 
meant a cargo, the équivalent of a fruit cargo, or one not more cumber- 
some or more unfavorable to speed. 61 Fed. 701, aflirmed. 

U. Bamb— Damages for Breach. 

A guaranty, in a charter party for the fruit trade between Central 
America and New York, that the steamer shall make a certain average 
speed, is to be interpreted with a view to the necessity for speed with 
a perishable cargo; and détérioration of cargo occasioned by loss of time 
from failure to maintain such speed must be considered as damage in 
the contemplation of the parties on making the contract 61 Fed. 701, 
aflirmed. Wallace, Circuit Judge, dissenting. 

8. Bamb. 

The charterers under such a charter party are not to be chargea with 
heedlessness in continuing to run the vessel in the fruit trade after she 
had failed on several voyages to maintain the guarantied speed, where 
the owners prevailed upon them not to throw up the contract by promises 
that the speed should be improved. Wallace, Circuit Judge, dissenting. 

4 Samb— "Lay-Up" Clause. 

A provision, in a charter of a steamship for the fruit trade, that she 
"is to lay up for overhauling, two weeks each year, in winter, at time char- 
terers designate," gives the charterers a right to hâve the vessel laid up 
annually, without paying hire, for two weeks, in the winter time, for the 
usual overhauling, but they canriot require her to lay up when ail the cir- 
cumstances show that the pretended lay-up is a subterfuge to évade pay- 
ment of hire in the meantime. 61 Fed. 701, reversed. 

5. Samb— Cancellation of Charter— Notice. 

A provision in a charter party giving the charterers an option to ter- 
minate it at any time on giving 30 days' notice, does not entitle the own- 
ers to 30 days' notice of a cancellation for breach of a guaranty on their 
part contained in the instrument. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Thèse were cross libels for damages on a charter party of the steam- 
ship Ceres, — the first by Gerhard Wessels and others, the charterers, 
against the vessel; the second, by the Sydvenska Angfartygs Aktie- 
bolaget, her owner, against the charterers. The district court entered 
a decree on the first libel in favor of libelants for f 7,320.04, and dis- 
missed the cross libel. 61 Fed. 701. From each of thèse decreea 
the owner of the ship appealed. 

J. Parker Kirlin, for appellants. 
Harrington Putnam, for appellees. 

Before WALLACE, LACOMBE, and SHITMAN, Circuit Judges. 
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SHIPMAN, Circuit Judge. The libelants in the principal libel are 
importera of fruit in the city of New York, under the firm name of 
G. Wessels & Co., who, on May 25, 1891, entered into a charter party 
with the agents of a Swedish corporation which owned the steamship 
Ceres, for the hire of that ship, by a démise charter, for 4 montha 
f rom the time of delivery, with the option of continuing the charter 
for the further period of 12 months, on gMng 30 days' notice, pre- 
vious to the expiration of the ftrst term, and with the further option 
of canceling the charter party during the extended term upon like 
30 days' notice. The charter was extended October 2, 1891. The 
charter party declared that the vessel had 581 tons net register, and 
720 tons dead-weight capacity, exclusive of bunkers, which are of 2 
tons capacity, and had about 63-300 feet clear cargo capacity, ex- 
clusive of bunkers. At the top of the printed charter party were the 
words "New York Fruit Form." It was a form used by New York 
fruit merchants, and contained the following clause: 

"The owners guaranty the steamer to make an average speed, under steam, 
of not less than (11) eleven knots per hour, fruit or light laden, in moderate 
weather, and with good American coal." 

Other clauses indicate that the saving of time was a point of im- 
portance, and that the transportation of bananas or other perishable 
property was in contemplation. 

The eighteenth and twenty-eighth clauses are as f ollows : 

"(18) Ship's bottom to be kept properly cleaned and painted, and steamer 
to be docked whenever captain and charterers may think it necessary, but 
at least once in every four months, and payment of the hire to be suspended 
until she is again in proper state for the service." 

"(2S) Steamer is to lay up for overhauling two weeks each year (in winter, 
at time charterers designate)." 

The steamer was delivered to Wessels & Co. on July 2, 1891, and 
thereaf ter made six voyages, which were completed December 4, 1891. 
She was then sublet to one Vanderbilt for three months, and made 
one voyage, when she went to Mobile, where Vanderbilt failed, and 
gave up his subcharter on January 14, 1892. On the same day 
Wessels & Co. notifled the agent of the owners that they wished the 
steamer to "lay up for two weeks * * * without pay from 17th 
January." Before the expiration of the two weeks, Wessels & Co. 
sublet the vessel to a coal company, and she made two voyages, which 
expired March 22d. She thereafter made, for Wessels & Co., two 
voyages, called, in the record, voyages 8 and 9, to Colon, for bananas 
and other freight, and to return with the cargoes to New York. She 
returned on April lOth. 

The first libel, which was flled August 2, 1892, was brought to 
recover from the ship compensation for the damages which the 
bananas sustained on thèse two voyages, by means of her inabiîity to 
maintain the guarantied speed. The charter was canceled on May 
21st, without giving the specified 30 days' notice, upon the ground 
that she was unable to comply with its conditions. The owners flled 
a cross libel to recover f 1,586, the amount of hire alleged to be due 
for the two-weeks "lay-up" at Mobile, and for damages, amounting 
to $244, for the cancellation of the charter without giving 30 days' 
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notice. The, district court deereed. upon the flrst libel, that the 
libelants receler $7,320.04, and dismissed the cross libel. 61 Fed. 
701. From each of thèse decrees the owner appealed. 

The answer to the flrst libel, which was filed September 30, 1892, 
alleged the neglect of the charterers to supply the Ceres with good 
American coal as the reason for lier failure to make an average speed 
of 11 knots per hour, which failure, during most of the voyages, was 
admitted. After considérable testimony had been taken, the owner 
alleged, by an amendment, filed October 10, 1893, that the failure was 
also due to the fact that the steamer was not fruit or light laden, and 
that the voyages were not made in moderate weather. The défense 
in regard to poor coal was practically abandoned during the trial in 
the district court. Thèse averments are to be read in connection 
with the construction which the claimant gives to the charter party, 
and which is that the guaranty of speed was a warranty that, at the 
commencement of the charter, the Ceres had a capacity of 11 knots 
under the conditions named, but not that she would continuously 
maintain it, and that the clause, "fruit or light laden," means laden 
with fruit, as usually stowed, or with a light cargo, not including any 
cargo which exeeeds in weight such a fruit cargo, and that, under 
such a construction, the Ceres was too heavily laden. During the 
last two voyages she was not entirely fruit laden, but had additional 
cargo. 

Upon the construction of the warranty, the vessel was manifestly 
hired for the main purpose of carrying a very perishable cargo. The 
clause provides for her speed, not as it existed at the date of the 
charter, but as it would exist, provided, among other conditions, she 
was furnished with good American coal. The speèd is also to be 
an average speed, and not one which she can occasionally make. The 
object of the provision was to guaranty an actual resuit during the 
voyages, and not an ability to attain the resuit at the commencement 
of the term for which the vessel was hired. We agrée with the con- 
clusion of the district judge that the warranty "was intended to be 
a continuing guaranty that the average speed of 11 knots should be 
accomplished under the conditions stated," in the absence of any 
faults of the charterers. The inharmonious testimony of experts, 
in regard to their définition of the term "light laden," proved that it 
had no settled meaning, but that its meaning is to be determined from 
the context, or by the circumstances under which it is used. This 
being true, we agrée with the district judge that its meaning, in 
the charter party, is "that the ship shall make 11 knots laden with a 
fruit cargo, or with its équivalent, i. e. when as light laden as with 
a fruit cargo, or one not more cumbersome, nor more unfavorable for 
speed," If expert testimony is important, this définition has the sup- 
port of compétent witnesses. 

Upon the questions of fact which arose under the guaranty clause, 
the district court found that an average speed of 11 knots was not 
maintained, that the charterers never waived their objections on ac- 
count of the defect, and, further, that they complained of it from the 
flrst, and were coflstantly met by excuses, promises, and hopes of 
improvement. During the last two voyages, which are the subjects 
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of thèse suite, a speed of 11 knots was never attained, even for a day. 
The only question on this subject, theref ore, is whether the conditions 
of the guaranty were complied with, as respects the weather, cargo, 
and coal, and whether the failure to make 11 knots is to be ascribed 
to any fault of the charterers in the loading and trim of the ship. 
The court further found that the Ceres did not transgress the condi- 
tions in regard to amount or weight of cargo, but had less cargo than 
she was entitled to carry, if entirely laden with fruit, and that she 
was not loaded too much by the stern. Upon thèse questions of fact, 
the failure of the vessel to make the specified average speed, during 
most of the voyages, was admitted in the answer, and this admission 
was adhered to in the amendment. As the claimant probably fore- 
saw, it lost nothing by making this admission, for the testimony as 
to the last two voyages enforced it. In view of the inhérent weak- 
ness in the testimony for the claimant, in regard to the alleged exces- 
sive amount of cargo and improper trim of the vessel, no addition to 
the comments which the district judge made upon those two défenses 
is required. 

The district judge referred the question of damages to a com- 
missioner, whose careful investigation showed that a large part 
of the damage which the bananas sustained upon the last two 
voyages was occasioned by the ship's inability to make the guar- 
antied speed. From the total loss resulting from the decay of 
the fruit he deducted 20 per cent., as loss which would hâve re- 
sulted if there had been no breach. The district judge added a 
further déduction of 5 per cent., and, with this modification, con- 
firmed the report. The claimant insists that the damages to the 
fruit should not be allowed, because they are too remote, and be- 
cause, before the last two voyages were attempted, the libelants 
knew that the speed required for the safety of the cargo was im- 
praticable. The important question in this part of the case is 
whether the damages to the cargo can be regarded as the natural 
conséquences of a breach of the contract which were within the 
contemplation of the parties, or whether the damages, in the event 
of a breach, must be considered as confined to the increased con- 
sumption of coal, loss of time, and that class of damage. If this 
guaranty had been contained in an ordinary charter party, by 
which the vessel was to be used for gênerai purposes, the position 
of the owners would hâve been sound, and the guaranty would be 
construed to hâve référence to the value of the vessel to the char- 
terers, in respect to economy of time, wages, supplies, hire, and 
the like gênerai particulars which are immediately connected with 
the ship itself. But the charter party bore upon its face that it 
was a form for a fruit charter. The owner, by its agent, and the 
charterers, understood that the vessel was wanted for a par- 
ticular use, and the warranty of speed had référence to the adapt- 
edness or fltness of the vessel for that use. The charter party was 
entered into in view of the necessities of speed in the business in 
which the vessel was to engage, so that the damage to a perish- 
able cargo, which directlv occurred from a failure to make the 
requisite speed, must hâve naturally been in the mind and con- 
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templation of the owner's agent when the contract was executed. 

The claimant's next point is that charterers cannot be allowed 
damages to cargo for a continued breach of the guaranty if they con- 
tinuously ran the vessel with reasonably certain knowledge that 
she could not comply with the charter party, and that loss was 
the certain resuit; and it is said that it was their duty to use 
reasonable exertions to make the injury as light as practicable, 
and not persistently to allow the damages to be multiplied or in- 
creased. This proposition is true; but, in this case, the agents 
of the owner desired that the charter should not be canceled. On 
November 4, 1891, the charterers notifie*! the agents that the ves- 
sel would be returned because she was not up to the guarantied 
speed. On the next day the agents promised to endeavor to remedy 
any faults that were not in accordance with the charter party, and 
requested a withdrawal of the notice of the preceding day, which 
request was complied with on November 6th. On November 24th 
the charterers again notiâed the agents that they might throw up 
the vessel in conséquence of her failure to make the required speed, 
and the agents requested that they would "allow the matter to 
stand until the vessel arrived." On December 18th the charterers 
informed the owner that, from the assurances of the agents and 
captain they thought that the speed would be improved. After the 
charter was canceled, the agents write, oh May 23, 1892, that the 
ship is capable of performing the guaranty with proper coal. The 
continuance of the use ofthe vessel was not a heedless act, but was 
at the expressed désire of the agents, and apparently upon their 
assurances of improved speed. 

The cross libel was for the recovery of the hire of the vessel for 
the half month during which she was laid up at Mobile, and for 
the loss of £50 sterling by reason of the failure of the charterers 
to give 30 days' notice of cancellation. The owner insists that, 
whereas the eighteenth clause provides for a suspension of pay- 
ment of the hire while the vessel is docked, the twenty-eighth clause 
does not provide for such suspension while the vessel is being over- 
hauled. The charter party required the owner to maintain the ves- 
sel in a thoroughly efficient state, in hull and machinery, and also 
provided that she was to lay up two weeks in each year for over- 
hauling, and at the tinîe in the winter which the charterers should 
designate. We agrée with the district judge that the latter clause 
required an annual overhauling of two weeks, and, for the conven- 
ience of the charterers, they had a right to designate the time in 
winter when the lay-up and overhauling should take place; and 
we also are of opinion that, if the désignation was not a subterfuge, 
and a mère stratagem to évade the payment of hire, such payment 
was suspended during the lay-up. We are not, however, of opinion 
that charterers can be permitted to escape payment as the reward 
of an unfair artifice. 

The vessel was sublet, on November 30, 1891, to Vanderbilt, for 
a period of about three months. He became insolvent, and the 
vessel reached Mobile about January 5, 1892, with half the hire 
due on December 23d unpaid, The charterers instructed the cap- 
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tain not to leave Mobile until that amount, and also the hire to 
be due on January 8th, were paid. After litigation in Mobile, the 
hire was paid until January 24th, and on January 14th Vanderbilt 
surrendered the vessel, in Mobile, to the charterers, who, on the 
same day, notified the owner's agents in New York that they wished 
the Gères to lay up for two weeks from January 17th, without pay. 
The owner's agents asked permission to run the ship during that 
time, and perhaps two weeks more, on its account, and were told 
that the charterers would be willing to make some such arrange- 
ment for four or six weeks. This proposed arrangement apparently 
fell through, because the owner protested against withholding the 
hire for the two weeks after the 17th. On January 23d the char- 
terers wrote the captain that they regret to lay him up, "but bana- 
nas won't pay to run at présent, and we are doing same with Amer- 
ica." On January 26th the charterers sublet the vessel to W. D. 
Munson, who took her on February Ist. The vessel had been 
docked in New York, on December 6th, at the charterers' request, 
when repairs were made at an expense of about $700 or $800. The 
charterers had no knowledge whether she needed repairing in Jan- 
uary. This pretended lay-up for ôverhauling was a subterfuge, 
for the purpose of getting rid of payment of the hire of a vessel 
which had suddenly corne back upon their hands, by shoving her 
over as suddenly upon the owner. 

The claim of the owner that it was entitled to 30 days' notice 
of the cancellation of the charter party which was based upon 
and was authorized by a continued breach of one of the vital parts 
of the çontract is without adéquate foundation. 

The decree of the district court, upon the libel of Wessels & Co., 
is affirmed, without interest, and without costs of this court, with 
the exception that the decree of the district court shall be without 
costs of that court. The decree of the district- court, upon the cross 
libel of the owner, is reversed, without costs of this court, and the 
cause is remanded to that court, with instructions to enter a de- 
cree in favor of the libelants for $1,586, and interest from January 
17, 1892, without costs. 

WALLACE, Circuit Judge (dissenting). I am of the opinion that 
the libelants ought not to recover, as damages for the breach of 
warranty of the vessel's speed, the consequential loss arising by 
decay and dépréciation of the cargo upon the two voyages in ques- 
tion, known as the eighth and ninth voyages. The theory of the 
libelants is that if, upon thèse two voyages, the vessel had main- 
tained the çontract speed from New York to Colon and back, she 
would hâve been able to deliver her cargo of bananas at New York 
two days earlier than the time when she was actually ready to 
make delivery, and that, during the two-days delay, the cargo de- 
cayed, and became greatly deteriorated in value. By reason of the 
delay, it has been found that there was a dépréciation in the value 
of the cargo upon the first voyage of $5,624, and upon the second 
voyage of $5,178. According to the proofs of the libelants, if the 
vessel had maintained her çontract speed throughout her first voy- 
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âge, she would hâve arrived at Colon on Friday, April 8th, at 3 
o'clock p. m.; would hâve been able immediately to receive cargo; 
could hâve sailed the next Saturday night; and could hâve reached 
New York, and commenced to discharge, on the morning of April 
I8th, at which time the fruit was in sound condition; but 
that, by reason of her insufflcient speed, she did not reach Colon 
until 8 o'clock Saturday evening, April 8th. The next day, Sun- 
day, the negro laborers refused to work. Consequently, she could 
not load and sail until Monday, April llth, at noon, and did not 
reach New York, ready to discharge cargo, until the morning of 
the 20th, at which time the fruit had decayed. Upon the second 
voyage, if the vessel had maintained her contract speed, she could 
hâve reached Colon, Thursday, May 5, 1891, at 1:15 p. m.; could 
hâve loaded and sailed by 9:30 p. m., Friday; could hâve reached 
New York, May 14th, at 9 :30 a. m., at which time her cargo was 
in sound condition; and could hâve been discharged that day. 
Whereas, she did not reach Colon until 8:30 p. m. of May 5th; 
arriving at that hour, could not commence loading until Friday 
morning; could not complète loading and sail until 8 p. m., Sat- 
urday; and did not reach New York until May 16th, at noon, at 
which time the cargo had decayed. 

The charter was for four months, with the option to the char- 
terers to renew upon the same terms for a year longer, and con- 
tained a condition that they might cancel the contract at any 
time upon 30 days' notice. Its provisions indicated that the ves- 
sel might be employed in carrying fruit cargo, but the charterers 
were at liberty to employ her in any other kind of transportation, 
at their pleasure, between ports in Canada or the United States 
and the West Indies or Central or South America; and they were 
at liberty to sublet the vessel or assign the charter. The speed 
warranty was as f ollows : 

"The owners guaranty the steamer to make an average speed, under steam, 
of not less than 11 knots per hour, fruit or light laden, in moderate weather, 
and with good American coal." 

Before the charterers exercised their option to renew the char- 
ter, the vessel had been unable to make the contract speed. Her 
owners had insisted that the speed guaranty was inserted in the 
charter by their brokers without authority from them. Neverthe- 
less, before and after the renewal, they had promised, from time to 
time, to endeavor to hâve the speed increased to conform with the 
warranty. After December, 1891, however, at which time some re- 
pairs were made to the vessel, nothing was done or attempted by 
the owners to increase her speed, and they insisted that they had 
done ail they could, and that the charterers had waived perform- 
ance. Long before the voyages in question, the charterers under- 
stood that the vessel was unable, and was likely to continue un- 
able, to make a higher speed than she actually made upon the two 
voyages in question. February 5, 1891, they wrote to the owners 
as f ollows: 

"We note that you consider that we hâve waived certain clauses of the 
Ceres charter, and that we shall not run her after Mareh lst. We do not 
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know where you got this information, but It is entirely Incorrect. We hâve 
waived no clauses of the charter, and until you receive proper notice that 
we shall stop running her, it is not your province to assume that we shall give 
her up at any time. * * * It is our présent intention to continue running 
this boat, but we must again call your attention that you hâve guarantied 
her to mate a certain speed, and that we insist that such guaranty shall be 
carried out. We hâve, from good feelings towards Capt. Svensson, made 
no daim for damages, owing to nonfulfillment of this clause, as y et; but 
it will not be entirely safe to judge, from this, that we will do the same in 
the future. We hâve written to you several times on this subject, and do 
not propose to do so again." 

There is no pretense that, from the time that letter was sent, the 
libelants were under any expectation that the owners would en- 
deavor to increase the speed of the vessel. 

The libelants hâve been awarded damages for a loss which was 
not such a probable and necessary conséquence of a breach of the 
warranty as may fairly be supposed to hâve entered into the con- 
templation of the parties when the contract was made. Such a 
recovery is not sanctioned by authority. Griffin v. Colver, 16 N. 
Y. 489. Baldwin v. Telegraph Co., 45 N. Y. 744; Murdock v. Rail- 
road Co., 133 Mass. 15; Pennypacker v. Jones, 106 Pa. St. 237; 
Howard v. Manufacturing Co., 139 U. S. 199, 11 Sup. Ct. 500. 

If the présent warranty had been contained in a charter for a 
single voyage between speciâed ports for the transportation of a 
fruit cargo, a loss caused by a decay of the fruit upon the voyage 
in conséquence of the inability of the vessel to perform her con- 
tract might properly be consiâered to f ail within the established 
rule of damages. But the warranty was contained in a charter 
which was practically for 16 months, and which authorized the 
charterers to engage in carrying any kind of cargo, and make a 
great variety of voyages. The contract was, not that she should 
make the specified speed under ail circumstances, but only that she 
should do so in moderate weather. The many voyages that might 
be made during the charter period were subject to contingentes 
which it was impossible to forecast. The conjectural character 
of the loss which was likely to occur in case of a breach of the war- 
ranty is illustrated by the one which actually took place. Because 
of 5 hours' delay upon the first voyage in arriving at Colon, the 
vessel has been made responsible for the conséquences of the delay 
there of 36 hours, and the refusai of the laborers to work. If she 
had started a day earlier, Sunday would not hâve intervened. A 
delay of 30 hours might not hâve resulted in the decay of the 
fruit. If the weather upon the voyage had been colder, possibly 
the delay would not hâve materially injured the cargo. If it had 
been hotter, possibly the loss would hâve been very much larger. 
And, if the vessel had encountered heavy storms, notwithstand- 
ing she had made her contract speed, her cargo might hâve been 
ruined by the delay. Whether a cargo of fruit would be injured 
upon any voyage by reason of the inability of the vessel to make 
her contract speed would dépend upon the condition of the fruit 
when shipped, the length of the voyage, the weather conditions, 
and other circumstances which could not be anticipated. When- 
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ever spécial or extraordinary damages, such as would not natnrally 
or ordinarily follow a breach, hâve been awarded for the nonper- 
formance of contracte, it has been for the reason that the contracta 
hâve been made with référence to peculiar circumstances known to 
both parties, and the particular loss has been in the contemplation 
of both, at the time of making the contract, as a contingency that 
might follow the nonperformance. 

Aside from the objection that the damages winch hâve been 
awarded are too remote and too spéculative, there are graver ob- 
jections to the recovery. The libelants, having been aware that 
there was no probability that the vessel would be able to main- 
tain the contract speed, had no right to undertake to transport 
fruit cargoes upon long voyages, during which a few hours' delay 
might entail an enormous loss by decay, with the expectation of 
shifting such loss upon the vessel owners. It was their right to 
refuse to keep the ship, and rely upon a legitimate claim for dam- 
ages. Such damages would hâve consisted in a recovery of the 
cost of procuring a substituted vessel for the rest of the charter 
term, and for the différence in value, during the prior period of the 
charter, between a vessel such as the contract called for and such 
as they had received. The party injured by the breach of a con- 
tract can charge the delinquent with such damages only as, with 
reasonable endeavors and expense, he could not prevent. It is his 
duty to use reasonable diligence to reduce the damages arising 
from the breach as far as practicable. Wicker v. Hoppoek, 6 Wall. 
94; Warren v. Stoddart, 105 U. S. 224; Bagley v. Kolling Mill Co., 
22 Blatchf. 342, 351, 21 Fed. 159; The Oregon, 6 U. S. App. 581, 
5 C. C. A. 229, and 55 Fed. 666. Eeason and good conscience will not 
permit him to claim damages which arise in conséquence of his own 
inactivity; still less, with such as arise from his own reckless and 
improvident conduct. Not content with the expériences of the first 
of the two voyages in question, the libelants undertook the second 
with the full knowledge of ail the chances which might arise; and, 
by the judgmènt of the majority of the court, this experiment has 
been sanctioned, and the heavy loss which has resulted from it 
has been shifted from those who undertook the hazards, with the 
full knowledge of the risks, upon the vessel owners. 

I am also of the opinion that, in the absence of any provision in 
the charter to that effect, the hire was not to cease during the two- 
weeks lay-up of the vessel; but, as the court has reached the con- 
clusion, upon other grounds, that the appellant is entitled to re- 
cover the hire during that period, I do not care to enter upon a 
discussion oî the question. 
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ST. PAUL, M. & M. RY. CO. v. DRAKE et al. 

(Circuit Court of Appeals, Ninth Circuit February 3, 1896.) 

No. 238. 

1. Writ of Ebrok — Absknce of Bill of Exceptions. 

A writ of error addresses itself to the record, and therefore, when the 
record itself discloses the ground on which a reversai is sought, the ab- 
sence of a bill of exceptions is no reason for decllning to consider the merits 
of the cause. 

2. Courts— -Property m Custodia Legis. 

Third parties, claiming property levied on by the marshal, will not be per- 
mitted to take it out of his possession, under color of process, by means 
of a separate suit, even in the same court. The remedy is by ancillary 
proceedings in the same cause. 

In Error to the Circuit Court of the United States for the East- 
ern Division of the District of Washington. 

This was an action of replevin brought by the St. Paul, Minne- 
apolis & Manitoba Railway Company against James C. Drake and 
Samuel Vinson to recover possession of two locomotives, levied 
upon by défendants as United States marshal and deputy marshal, 
respectively. A demurrer to the answer on the ground that the 
facts stated constituted no défense was overruled by the circuit 
court, and, plaintiff having elected to stand on his demurrer, judg- 
ment was entered for défendants. Plaintiff thereupon sued out 
this writ of error. 

Jay H. Adams, for plaintiff in error. 
H. M. Herman, for défendants in error. 

Before McKENNA, GILBERT, and ROSS, Circuit Judges. 

ROSS, Circuit Judge. The plaintiff in error was plaintiff below 
in an action of replevin, brought on the lst day of February, 1895, 
in the circuit court for the district of Washington, Eastern divi- 
sion, for the recovery of the possession from the défendants of two 
certain locomotive engines, of the alleged value of $10,000. On 
the same day the plaintiff filed in the same court and cause a mo- 
tion reciting that it was "about to institute a suit in this court, 
in its Eastern division, wherein James Drake and Samuel Vinson, 
respectively marshal and deputy marshal of this court, are and 
will be necessary défendants, and which suit will involve the 
right to the possession of property situate and located in the 
county of Spokane, in such Eastern division," and praying the 
court to appoint some disinterested person "to whom writs, pre- 
cepts, and other process shall issue in said cause, and who shall 
be authorized to exécute and return such process into this court 
according to law." Pursuant to that application, the judge ap- 
pointed C. A. Cole "to exécute and make return of ail precepts, 
writs, and other process issued in the said cause," and directed 
that ail such precepts, writs, and other process should be directed 
to the said Cole for exécution and return. The necessary affldavit 
and bond having bèen given on behalf of the plaintiff, a writ of 
v.72F.no.8— 60 
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replevin was îssued to Cole, directinghim to take from the de- 
fendants, Drake and Vinson, the two engines, and hold the same 
for redelivery to the défendants upon their exécution of a bond 
according to law; and, upon their failure so to exécute such de- 
livery bond, then to deliver the possession of the engines to the 
plaintiff. Under this writ the spécial officer took the engines into 
his possession, and, the défendants not having given any bond for 
the rétention of the property, the engines were delivered to the 
plaintiff. A motion was subsequently flled on behalf of the de- 
fendants to dismiss the action, upon the ground that the court had 
no jurisdiction in such a proceeding, which motion, however, does 
not appear to hâve been determined or ever heard. Thereafter 
the défendant Vinson flled an answer to the complaint, in which 
he alleged that Drake is the duly appointed and qualified marshal 
of the United States for the district of Washington; that he (Vin- 
son) "is the chief deputy in charge of the business for the Eastern 
division of such district of Washington"; that by virtue of an 
exécution issued in the case of John McLaughlin v. The Great 
Northern Railway Company, issued by the clerk of the circuit 
court for the district of Washington, Eastern division, to James 
C. Drake, United States marshal for the district of Washington, 
authorizing him to levy upon the property of the Great Northern 
Railway Company to satisfy the judgment rendered in said case 
of McLaughlin v. The Great Northern Railway Company, he (Vin- 
son), as such chief deputy, in the absence of the marshal, "pro- 
ceeded to levy upon the two locomotives mentioned in the com- 
plaint of plaintiff in said action; and that the only right, title, 
claim, or interest which said Vinson had in or to the said locomo- 
tives as such United States deputy marshal was by virtue of the 
exécution," a copy of which is attached to the answer, and made a 
part thereof. The exécution commanded the marshal of the dis- 
trict that of the goods and chattels pf the Great Northern Railway 
Company in the district of Washington he cause to be made the 
sum of f 5,000, to satisfy the judgment against that company in 
favor of McLaughlin, bësides costs; and that, if sufflcient goods 
and chattels of the company could not be found within the dis- 
trict, then that he cause the amount of the judgment, costs, and 
accrued costs to be made out of the real estate of the company; 
and the return to the exécution shows that by virtue of it the 
marshal, by his deputy, Vinson, levied upon the two locomotive 
engines in question, and held them by virtue thereof at the time 
they were taken from his possession by the spécial officer ap- 
pointed in the présent suit, The prayer of the answer was that 
the action be dismissed for want of jurisdiction in the court, and 
that the défendant Vinson recover his costs. To the answer the 
plaintiff demurred, on the ground that it did not state facts suffl- 
cient to constitute a défense to the action, which demurrer was 
by thé court below overruled, and to which ruling the plaintiff ex- 
cepted; the order overruling the demurrer reciting: "And on re- 
quest of plaintiff it is granted* until the 16th day of May, 1895, in 
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which to file its reply." On the 18th day of May, 1895, this order 
and judgment was entered: 

"Whereas, on the 29th day of April, 1895, the demurrer to the answer of 
said défendant, Samuel Vinson, having been argued and submitted to the 
court, and said demurrer having been overruled, the court, finding that the 
several matters and things set forth in the answer of the said Sam. Vinson 
are sufficient in law to bar the action of the said plaintiff against the said 
défendant, considered that the said demurrer be overruled; and, the said 
plaintiff having obtained leave from the court to serve a reply to said answer 
on or before the lGth day of May, 1S95, and the said plaintiff having elected 
to stand upon its demurrer and the order overrullng the same, now, on motion 
of H. M. Herman, counsel for the défendant, and after hearing Jay H. Adams, 
counsel for the plaintiff: It Is ordered that the défendant hâve final judg- 
ment herein upon the record and pleadings. It is therefore considered by the 
court that the said défendant do hâve a return of the goods and chattels taken 
from him in this action, and now in possession of said plaintiff, under said 
proceedings; and, in default of the said goods and chattels being so returned, 
the said défendant do recover against said plaintiff the said sum of ten thousand 
dollars (the value of said property as fixed by said plaintiff), his damage so 
assessed, and also his costs in and about his suit in that behalf expended, 
taxed at dollars and cents. 

"Done at Spokane, in open court, May 18th, 1895. 

"0. H. Hanford, Judge." 

On the 20th of May following, the plaintiff sued out a writ 
of error, and on the same day filed his assignment of errors, the 
first of which was that the court below erred in overruling the 
demurrer of the plaintiff to the answer of the défendant Vinson; 
and the second, that the court erred in rendering judgment for 
the défendants upon the overruling of the demurrer. 

The objection of the défendant in error to the considération of 
the merits of the case because there is no bill of exceptions is 
not well taken. The writ of error addresses itself to the record 
(Storm v. U. S., 94 U. S. 76), and the record itself discloses the 
ground upon which the plaintiff in error seeks a reversai of the 
judgment. 

The writ under which the marshal levied upon the locomotives 
in question did not command that offlcer to levy it upon that par- 
ticular property, or upon any other spécifie property, but came 
within the second class of writs described by the suprême court in 
Buck v. Colbath, 3 Wall. 334, 343, where the offlcer was directed 
to levy upon property of the défendant to the writ sufficient to 
satisfy the demand against it, without describing any spécifie prop- 
erty to be thus taken. In such a case the obvious duty of the 
offlcer is to levy upon property of the défendant to the writ, and 
not upon property of somebody else. He has, as said by the court 
in the case cited, "a very large and important fleld for the exer- 
cise of his judgment and discrétion. First, in ascertaining that 
the property on which he proposes to levy is the property of the 
person against whom the writ is directed; secondly, that it is 
property which, by law, is subject to be taken under the writ; 
and, thirdly, as to the quantity of such property necessary to be 
seized in the case in hand. In ail thèse particulars he is bound to 
exercise his own judgment, and is legally responsible to any per- 
son for the conséquences of any error or mistake in its exercise to 
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bis préjudice. He is so liable to plaintiff, to défendant, of to any 
third person whom his erroneous action in the premises may injure. 
And, what is more important to our présent inquiry, the court can 
afford him no protection against the parties so injured; for the 
court is in no wise responsible for the manner in -which he exer- 
cises that discrétion which the law reposes in him, and in no one 
else." In the case at bar the answer relied on by the défendant 
in justification of his act contains no déniai that the property seized 
was the property of the plaintiff to the suit, nor any averment that 
it was the property of the défendant to the writ, or in any way 
subject to be taken thereunder. But the answer does aver that, 
by virtue of the exécution issued in the case of McLaughlin vs. The 
Great Northern Eailway Company, directed to the marshal, the 
défendant Vinson, as his deputy, levied upon and took into his pos- 
session, the locomotives in question. For any tort committed by 
the officer under such a writ he would be liable in trespass, or to 
any other légal remedy, at the suit of the party injured, in any 
proper court, with this limitation: that no such court can be per- 
mîtted to interfère with the property while it is in the actual or 
constructive possession of the court under whose process it was 
taken: Buck v. Colbath, supra. The principle upon which this 
limitation is based is that the possession of the property levied 
upon by the marshal under claim and color of the authority con- 
ferred by a writ of exécution or other similar writ is the possession 
of the court under whose process the officer acted; that the prop- 
erty is thereby brought within the custody of the law, and, so 
long as that custody continues, "no other court has a right to 
interfère with that possession, unless it be some court which may 
hâve a direct, supervisory control over the court whose process has 
first taken possession, or some superior jurisdiction in the prem- 
ises." 3 Wall. 341. Accordingly it was held, in Freeman v. Howe, 
24 How. 450, that where a wrongful attachment had been levied 
by the marshal upon property of a party not named in the writ, 
the rightful owner cannot bbtain possession by a suit in replevin 
in a state court. The same rule was applied in respect to prop- 
erty wrongfully levied upon by the marshal under writ of exé- 
cution in the case of Covell v. Heyman, 111 U. S. 176, 4 Sup. Ct. 
355, the court holding that the possession of the property by the 
marshal under claim and color of the authority conferred by the 
writ of exécution is, in itself, without regard to the rightful own- 
ership, a complète défense to an action of replevin brought in a 
state court. The unseemly conflict and confusion that might, and 
often would, otherwise arise between courts of co-ordinate juris- 
diction, and which is obviated by the application of the principle 
alluded to, would exist, although perhaps in a less degree, were 
third parties permitted, by a separaté and independent suit in the 
same court, to take property levied upon by the marshal and held 
by him under claim and color of process, out of his possession, 
and thus out of the custody of the court issuing the process under 
which the marshal acted. Nor is there any necessity for the true 
owner, whose property has been thus wrongfully, but under color 
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of process, taken and withheld from him, to resort to a separate 
and independent suit to recover its possession; for, in order to 
prevent injustice by an abuse of their process, the courts hold 
that any person, not a party to the suit or judgment, whose prop- 
erty has been so wrongfully taken and withheld from him, may 
prosecute, by ancillary proceedings in the court whence the process 
issued, his remedy for restitution of the property, or its proceeds, 
while remaining in the control of that court; and that ail other remé- 
dies to which ne may be entitled, against offlcers or parties, not in- 
volving the withdrawal of the property, or its proceeds, from the 
custody of the officer and the jurisdiction of the court, ne may pur- 
sue in any tribunal, state or fédéral, having jurisdiction over the 
parties and subject-matter. Covell v. Heyman, 111 U. S. 176-179, 
4 Sup. Ct. 355; Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct 27. 
Judgment affirmed. 



TOWNSEND et al. v. HAGAR. 
(Circuit Court of Appeals, Second Circuit. March 3, 1896.) 

1. PaRTNERSHIP— LlABIMTY OF PARTNERS— NOTICE. 

When negotiable securities, transférable by delivery, are intrusted by 
the owner to one partner of a firm, to be used in raising money for tbe 
owner's beneflt, and are by such firm afterwards used in raising rnoney 
for its benefit,— the proceeds of the loans so secured and sales made 
being credited to the partner to whom the securities were intrusted,— 
the other partners are affected with his knowledge of the real owner's 
interest, and ail are equally liable to the owner for- the moneys raised 
by means of the securities and used by the firm. 

2. Pleading— New York Code— Disregarding Irhegularities. 

Under the provision of the New York Code of Civil Procédure (section 
1207), that when there ls an answer the court may permit the plaintilï 
to take any judgment consistent with the case made by the complaint 
and embraced within the issue, a judgment will not be reversed because 
the complaint is inartificially drawn, or sets out a cause of action as for 
conversion, which should properly be for money received to the plaintiff's 
use, if the vital issue of the case is preferred in the complaint and con- 
troverted in the answer, and the défendant has had full opportunity to 
adduce any évidence available in défense. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

This case cornes hère upon a writ of error to the circuit court, 
Eastern district of New York, to review a judgment entered April 
9, 1895, upon a verdict in favor of the défendant in error, who was 
plaintif: below. A motion for new trial was denied. 67 Fed. 433. 
The judgment is for f 1,145.63 and costs against both plaintiffs in 
error, and for the edditional sum of $1,653.22 and costs against the 
plaintiff in error Townsend. The facts are stated in the opinion. 

Peter S. Carter, for plaintiffs in error. 

T. M. Tait, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. On and prior to December 8, 1887, 
the défendant Townsend and one George Edgett were co-partners in 
business in the city of New York under the firm name of Townsend 
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& Edgett. This partnership continued until May 1, 1891, on 
which day the défendant Downej became a partner with the other 
two, the flrm name remaining unchanged. On November 30, 1891, 
Edgett retired, and thereafter the flrm continued under the name of 
Townsend & Downey. This action was brought against the défend- 
ants now surviving and Edgett, who died before the cause came on 
for trial. The action was not revived against his personal repré- 
sentatives. 

On December 8, 1887, the plaintiff, Hagar, was the owner of seven 
first mortgage bonds of the Mexican-Central Railroad, in the amount 
of f 1,000 each. They were in the ordinary form of such negotiable 
securities, not registered, and payable to bearer. He delivered thèse 
to Edgett upon an agreement whereby Edgett was to pledge them as 
security for a loan of $3,500, remitting the proceeds to Hagar, or 
using the same to pay indebtedness for which Hagar was responsible. 
It appears conclusively that Edgett accounted to Hagar for f 1,367 
of the $3,000 which he raised on the bonds. Whether he ever ac- 
counted to him for the remaining $1,633 is not clear, upon the proofs; 
but, in view of the way in which the case was disposed of at circuit, 
it is immaterial whether he did or not. The judge held that défend- 
ants were not responsible for the $3,000 originally borrowed on 
pledge of the bonds, and the plaintiff has not assigned any error. 
The equity in the bonds over and above the $3,000 for which, with 
his assent, they were pledged, remained the property of Hagar. The 
$3,000 was loaned December 14, 1887, by the German-American 
Bank, on a note of Townsend & Edgett, with thèse seven bonds as 
eollateral security. This $3,000 was placed to the crédit of the firm 
on the books of the bank, and subsequently paid out on their 
checks. On the books of the flrm, Edgett was given crédit for 
$3,000 advanced to the flrm, and subsequently drew out that sum 
from the concern. The bonds remained pledged with the bank as 
security for this $3,000 note until November 20, 1891, when a new 
note of the same firm, in the amount of $4,000, was given, and the 
same bonds pledged as collatéral therefor. The bank retained 
$3,000 to pay the old note, and the additional $1,000 was passed to 
the crédit of the flrm upon the books of the bank, and was subse- 
quently drawn out on checks of the firm. On the flrm books, Edgett 
was credited with $1,000. On February 31, 1892, the new firm (Town- 
send & Downey) paid off this note of $4,000, and obtained a renewal 
loan for the same amount on their firm note, pledging the bonds as 
security therefor. Subsequently the bank pressed for payment of 
this last note, whereupon the défendants directed the bank to sell 
the bonds and pay itself out of the proceeds. The bonds were then 
sold for $5,526.85, out of which the bank paid the $4,000 note and 
interest, crediting the firm of Townsend & Downey with the balance, 
$1,460.88, which was subsequently drawn out on the checks of the 
firm. On the firm books, $1,460.88 was credited to Edgett; and it 
appears that whatever crédits he had with the flrm were, in due 
course, paid over to him. 

It is apparent from this narrative of the transactions that, so far 
as the firm was concerned, thèse bonds were treated in ail respects 
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as if they were the individual property of the partner Edgett, loaned 
by him to serve as security for flrm paper, and everything realized 
from such bonds by the flrm was credited to him as an advance of 
money, and in due course repaid to Mm. Practically, the situation 
is the same as if the flrm had bought the bonds from the partner 
Edgett. Inasmuch as the bonds were negotiable securities, payable 
to bearer, the légal title to which passed by delivery, this would give 
them a good title, and eut off any equities, provided they acted with- 
out notice of Hagar's rights. The difficulty, however, with the con- 
tention of plaintiffs in error, is that not only did one of the partners, 
Edgett, concededly hâve full knowledge of the facts, but the jury, 
by a spécial verdict, in answer to a separate question submitted to 
them, hâve found, epon conflicting évidence, that the other partner, 
Townsend, knew before the $1,000 (additional) was advanced by the 
bank, November 20, 1891, that the bonds belonged to Hagar. With 
this knowledge the third partner, Downey, is affected. Daniel, ïsFeg. 
Inst. § 802; Bailroad Co. v. Mowry, 28 Hun, 79. The judge who 
tried the cause in the circuit court instructed the jury that Downey 
could be held responsable only for the final balance turned over by 
the bank, $1,460.88, and not for the $1,000 advanced to the flrm 
when the note was first increased from $3,000 to $4,000, evidently 
under the supposition that Downey was not then a member of the 
lirai. This is manifest from the language of the opinion filed on the 
déniai of motion for a new trial. In this assumption, however, 
the learned judge was in error, since the évidence shows that 
Downey became a member of the flrm of Townsend & Edgett in May, 
1891, and, that the additional $1,000 was raised on the bonds, and 
passed to the crédit of that firm, six months later, — November 20, 
1891. The plaintiff was entitled to the same judgment against both 
défendants, but, since he has not assigned error, the judgment en- 
tered against Downey should not be disturbed. 

The défendants further contend that plaintiff was not entitled to 
judgment for the $1,000 and the $1,460.88, under his complaint. That 
pleading is unnecessarily voluminous. It sets forth ail the facts 
substantially as above recited, except that it does not aver what sum 
the bonds brought when sold by the bank, nor the précise amount of 
proceeds of the sale, over and above repayment of the note, which 
came into the possession of, and were used by, défendants. Thèse 
averments are repeated in two separate alleged causes of action, in 
the last of which it is averred that, by the actions of défendants in 
procmïng the bank to sell the bonds, said bonds became wholly lost 
to plaintiff, and the proceeds were applied to the use of the défend- 
ants. The prayer for relief asks judgment for a return of the bonds, 
or for damages suffered by plaintiff from the loss thereof. This 
complaint is inartificially drawn. It fails to aver that the proceeds 
of the bonds were received by défendants to the use of plaintiff, and 
is, in form, one for conversion, rather than for money had and re- 
ceived. But the Code of Civil Procédure of the state of New York 
(section 1207) provides that, "when there is an answer, the court 
may permit the plaintiff to take any judgment consistent with the 
case made by the complaint and embraced within the issue." And 
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the power given to the court to amend a pleading, even after judg- 
ment, is most libéral. Section 727. Every issue of fact essential 
to make out a cause of action for money rightfully the property of 
plaintiff, received by défendants to his use, was tendered in the corn- 
plaint, except that the précise amount thus received was not set 
forth,— probably because rt was not within plaintiff' s knowledge, — 
an amount greater than the true amount being averred. The facts 
proved- — indeed, the undisputed facts, since the knowledge of Edgett 
was the knowledge of his partners, irrespective of the jury's finding 
as to Townsend's knowledge — show that the plaintiff was entitled 
to recover the $2,480.88 which the défendants had received by selling 
his bonds without his consent. Under thèse circumstances, it would 
be a failure of justice to send the case back for a new trial, by reason 
of technical defects in the complaint, when défendants hâve had f ull 
opportunity to adduce, and hâve adduced, on the trial, whatever évi- 
dence was available to them as a défense against such cause of 
action. The vital issue of fact, namely, the transfer of the bonds 
from Hagar to Edgett upon an express agreement that they should 
be used only for a spécial purpose, and then returned to plaintiff, 
was proffered in the complaint, and controverted by the answer. It 
must be assumed that on that issue défendants produced ail the proof 
they had. Certainly, if they did not it was not because they were 
misled, either by the complaint or by any action of the trial judge. 
Every other fact necessary to recovery — the existence of the partner- 
ship; the dates when Downey came into it, and when Edgett left; 
the time of, and circumstances attending, the raising of the addi- 
tional $1,000; the fact that it was passed to the firm's crédit, and 
drawn out of the bank on its checks; the instructions to the bank 
to sell the bonds; the amount of the surplus realized on such sale; 
the passing of that surplus to the crédit of the flrm, and the draw- 
ing of it out by firm checks— ail appeared by the uncontradicted 
évidence of one of the défendants himself. As we flnd no error in 
the admission of évidence, or in the instructions to the jury, the judg- 
ment of the circuit court is therefore affirmed. 



NEW MEMPHIS GAS & LIGHT CO. v. CITY OF MEMPHIS. 
(Circuit Court, W. D. Tennessee, W. D. March 20, 1896.) 

1. Police Power — Regulating Prtce of Gas— Reasonableness. 

Under an act of a state législature authorizing a taxing district to reg- 
ulate the priée of gas furnished by gas companies within such taxing dis- 
trict, provided the priée shall not be fixed below a certain minimum, such 
power to regulate cannot be exercised arbitrarily, without investigation of 
the facts bearing upon the reasonableness of the rate to be fixed, or in such 
a manner as to bring about a destruction or confiscation of the property of 
the gas companies; but due regard must be given to the right of such com- 
panies to receive such an income from thelr business as to pay operating 
expenses, legitlmate fixed charges, and a reasonable profit. 

8. Equity Practicé— Preliminary Injunction. 

Acoordingly, upon a Mil charging that a rate for gas, fixed under such a 
statute by a taxing district, was fixed arbitrarily, without investigation, 
and was so unreasonably low that the company affected would be unable 
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to meet Its expenses and fixed charges, and would be rendered insolvent, 
and praying for an injunction to restraln the enforcement of the ordlnance 
fixing the rate, held, that a preliminary injunction restraining its enforce- 
ment should be granted, upon the gas company's giving a bond to refund to 
the consumera of gas the excess of charges if its bill should fail. 

8. Samb. 

On application for preliminary injunction it is not proper to décide the 
merits of the controversy, especially where the case turns on grave ques- 
tions of law. Ail that the judge should, as a gênerai rule, require, is a 
case of probable right and probable danger to that right without the inter- 
position of the court, and the judge's discrétion should then be regulated 
by the balance of inconvenience or injury to the one party or the other. 

4 Samb. 

The judge should, in a case of probable right, grant the provisional in- 
junction where the relief sought is essentially préventive and a déniai of 
the injunction might in effect amount to déniai of ail relief. 

Brown, Hirsh & Brown and Thos. M. Scruggs, for complainant. 
S. P. Walker, City Atty., for défendant. 

CLAEK, District Judge. The question now considered in this 
case is whether a preliminary injunction shall be allowed. This 
question arises upon bill, answer, and affidavits in support of the 
charges in the bill. The act of the législature of the state of 1887 
(chapter 91). conféra upon the taxing district of Memphis the power 
to regulate gas companies, and also to regulate the price to be 
charged for gas furnished to the city and its inhabitants, with a pro- 
vision that it shall not reduce the price below $1.50 per 1,000 feet, 
when paid within the customary discount days. Pursuant to this 
législative authority, the taxing district, by ordinance, October 29, 
1895, undertook to exercise the power of régulation by reducing the 
price of gas from f 1.75 per 1,000 feet, as theretofore charged, to the 
lowest limit which, under the statute, it was permitted to go, name- 
ly, $1.50 per 1,000 feet. The ordinance was subsequently amended 
so as to make its violation a misdemeanor and a subject of prosecu- 
tion. The substance of the charges made in the bill, as ground for 
an injunction, is that this ordinance is invalid because the price 
fixed thereby was arbitrarily done; the taxing district going to the 
lowest limit possible, without any method whatever of inquiry to 
ascertain whether the rate fixed was reasonable, or such as would 
enable the cornpany to maintain its existence or to make a reason- 
able profit on the money invested in the enterprise. Various ques- 
tions are made in the bill, as well as in the brief, as to the con- 
stitutionality of the législative act, and of the ordinance passed 
under authority of that act. So, too, various questions arise as to 
whether or not the New Gas Company, by virtue of its organization 
under the act of 1885, has so connected itself with the contract 
rights and privilèges of the old cornpany under its charter as to 
be exempt from régulation, beyond such as might hâve been had 
in regard to the old cornpany, and under the original charter of 
that cornpany. 

It is to be borne in mind that it is not proper, on an application 
of this kind, to décide, or to consider with a view to final décision, 
the merits of the controversy, especially where such merits turn 
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on grave questions of law. It would no more be proper to do so 
on a motion for an injunction than on a motion to dissolve an in- 
jonction. Ôwen v. Brien, 2 Tenn. Ch. 295. It is consequently 
settled that, npon preliminary application for an injunction, ail 
that the judge should, as a gênerai rule, require, is a case of prob- 
able right, and probable danger to that right without the inter- 
position of the court; and his discrétion should then be regulated 
by the balance of inconvenience or in jury to the one party or the 
other. 2 Beach. Mod. Eq. Prac. § 756; Flippin v. Knaffle, 2 Tenn. 
Ch. 238. Such being the practice upon this subject, I do not now 
deem it proper to discuss the more serious légal questions hère 
involved. I think it is safer to make such examination as is now 
required from the standpoint of the contention made by the able 
counsel for the taxing district, and détermine how far this con- 
tention meets the prima facie case made in the bill for injunction, 
and whether such contention offers valid ground for refusing the 
preliminary injunction. 

The defendant's contention is that the New Gas Company became 
incorporated in 1894 subséquent to the passage of the act of 1887 
authorizing régulation, and that it therefore took its franchises 
eubject to the provision of said act, and that the ordinance of the 
taxing district, although passed subséquent to the incorporation of 
the New Company, was merely in exécution of the législative act, 
and is therefore entirely valid, if the act of the assembly is itself 
valid. I think this contention is in the main Sound. And I désire 
to say, in passing, that, if the New Company can so connect itself 
with the old company as to stand in the shoes of the old company 
in ail respects, I do not think that it by any means follows that 
the company is not subject to régulation as to the price which it 
shall charge for gas. It would require provisions in the original 
charter sufflciently deflnite to amount to a contract right to ex- 
emption from régulation, before its claim to this effect could be 
sustained. But the real attack made in this bill upon the ordinance 
in question is not so much that the act of assembly authorizing an 
ordinance is, when properly construed and enforced, not valid,' but 
that the ordinance is not a légal and proper exercise of the power 
conferred by that act. The objection is not so much to the légis- 
lation on its face, as to the manner in which the taxing district has 
undertaken to enforce the act. The act of the gênerai assembly 
is to receive such construction as will render it, if possible, con- 
stitutional and valid, and not invalid; and it must be borne in mind, 
constantly, that when a corporation is chartered under the gênerai 
incorporation law, with the right to manufacture and sell gas, the 
right to charge a reasonable rate for ail gas furnished is a right 
implied, and one that forms part of the charter contract with the 
state, which cannot be impaired by législation. And a réservation 
of the right to repeal, modify, or amend the charter does not change 
this rule, so long as the state chooses to allow the charter and the 
charter rights to remain. Conceding for the présent that under 
this reserved power the state might withdraw the franchises granted, 
and extinguish the corporate existence, that is not the question hère, 
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as the state has not attempted to do anything of the kind, and 
no attempt has been made to amend or modify the charter. An 
extinguishment of the charter and of corporate existence must be 
distinguished from an unreasonable régulation of the corporation 
while its existence is permitted by law; and the législature would 
hâve no more power, by an unreasonable amendment of the charter, 
to destroy the company's business, and thereby destroy its prop- 
erty, which is devoted to, and valuable only for its use in the con- 
duct of, such business, than it would hâve to accomplish this resuit 
by an independent statute. The state is under an obligation to 
act justly, and without arbitrary discrimination, between corpora- 
tions of the state, just as it is between citizens of the state enjoying 
equal rights. The state cannot, under the guise of a régulation, 
bring about a destruction and a confiscation of a company's prop- 
erty; and the state's power to absolutely abolish the corporation 
must be distinguished from its power to destroy its business and 
confiscate its property, so long as it chooses to permit its existence 
and to authorize its business by a valid charter. Chicago, M. & 
St. P. Ry. Co. v. Minnesota, 134 U. S. 418, 10 Sup. Ct. 462, 702. 
And this is the fair resuit of what are known as the "Reagan Cases." 
154 U. S. 362, 420, 413, 418, 14 Sup. Ct. 1047, 1060, 1062. And 
the question of the reasonableness of a rate of charge is eminently 
a question for judicial investigation, requiring due process of law 
for its détermination. And to deprive a company of the power of 
charging reasonable rates for the manufacture and sale of gas is to 
deprive it of the use of its property, and, in effect, of the property 
itself, without the due process of law. Chicago, M. & St. P. Ry. 
Co. v. Minnesota, supra. The act of assembly under considération, 
therefore, must be given a construction which would not render it 
invalid, or obnoxious to constitutional objections, for otherwise the 
act itself would be void. It is clear, therefore, that the act in 
question, in fixing a limit below which the taxing district should not 
go, did not thereby authorize the taxing district to reduce the price 
of gas to that limit arbitrarily. And the very use of the term "rég- 
ulation" implies that an investigation shall be made; that an op- 
portunity to présent the facts shall be furnished; that, when the 
facts are established, they shall, by the regulating power, be given 
due considération; and that such action as shall be taken in view 
of thèse facts, thus ascertained, shall be just and reasonable, and 
such as enables the company to maintain its existence, to préserve 
the property invested from destruction, and to receive, on the cap- 
ital actually and bona fide invested in the plant, a rémunération or 
dividend corresponding in amount to the ruling rates of interest. 
The company bas a right to such gross income from the sale of 
gas as will enable it to pay ail legitimate operating expenses, pay 
interest on valid fixed charges, so far as bonds or securities rep- 
resent an expenditure actually made in good faith, and also to pay 
a reasonable dividend on stock, so far as this represents an actual 
investment in the enterprise. Ail of thèse items, and perhaps 
others, must be taken into account, in any régulation which may 
be made in respect to the priées of gas. Such investigation and 
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such régulation as are contemplated by the statute might enable the 
company to flx the price at $1.50 per 1,000 feet, or at any nained 
figure between that and the former price of $1.75 per 1,000 feet. 
This would dépend on the reasonableness of the régulation, in the 
sensé above explained; keeping constantly in mind that the power 
to regulate rates is not a power to destroy, and that limitation is 
not the équivalent of confiscation. It is common for railroad char- 
ters to provide that the carrier may charge a rate for transporta- 
tion of goods and passengers, not exceeding a fixed amount; for 
example, five cents a mile for every passenger. But this is a re- 
striction on the company itself, as to its charges, and it is entirely 
compétent for the législature, notwithstanding this provision, to 
regulate the charges, within reasonable limits, and to fix a sum 
below the maximum, beyond which the company could not go. 
Ragan v. Aiken, 9 Lea, 609. Such is the doctrine of the Reagan 
Cases. Indeed, this is ail now very well understood and is f amiliar. 
So the minimum fixed in this statute, below which the taxing dis- 
trict cannot go, is a restriction on the taxing district itself, and 
a limitation on its power in this respect; and it is compelled to 
fix a limit above this sum, if it is just and reasonable to do so. 
Now, if the contention made in this bill is true, the taxing district, 
without any inquiry, and without any adéquate knowledge what- 
ever, and without any effort to know the truth and do justice, has 
undertaken, in the first instance, and by way of arbitrary action, to 
exercise its power down to the lowest limit. So, I repeat, the ob- 
jection is not so much to anything in the terras of the ordinance, 
or of the act of the assembly, as in the facts which exist outside of 
the ordinance. If the plaintiff can, by proof, sustain the charges 
of this bill, it results inevitably that the ordinance is not a légal 
and valid exercise of the power conferred on the taxing district 
by this statute, but is an attempt to exercise the power in a man- 
ner which clearly amounts to destruction, and in such manner, too, 
as that if the act of assembly had undertaken, in terms, to author- 
ize it, would render the act unconstitutional and void on its face. 
The distinction is between a valid and just exécution of the power 
given by the act, and an illégal and unwarranted exécution of such 
power. The bill charges distinctly that under the rate of charges, 
as fixed by this ordinance, the corporation would not be able to pay 
its expenses, interest on its fixed charges, much less a reasonable 
interest or dividend on its stock, and that an attempt to operate 
under such a rate of priées would resuit in its bankruptcy. And 
the bill, in its main allégations in this respect, is supported by affi- 
davits of persons experienced in the manufacture and sale of gas, 
and some of them, so far as the record discloses, without any in- 
terest in this controversy. So that, according to the prima facie 
showing, if the injunction should be refused, and the city allowed 
to put this destructive rate in force, the insolvency and dissolu- 
tion of this company would speedily follow. It seems to me clear, 
therefore, that, considering as I must do, the balance of inconven- 
ience and injury which may resuit to one party or the other frora 
my action on this injunction pending the litigation, the injunction 
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flhould be allowed. The public can be protected by a bond in a 
sùitable sum, with condition to refund either to the persons who 
consume gas, or to the taxing district, for the use and beneflt of 
such persons, ail sums which may be charged over the rate fixed 
by this ordinance, in the event plaintiff's bill shall fail, and the 
régulation by said ordinance be-sustained as valid on final hear- 
ing. It will not be difficult to thus reimburse fully each purchaser 
of gas for the excess which may be paid over the rates fixed by 
the ordinance, if finally sustained, and no serious injury can there- 
fore resuit to the public, while to refuse the injunction would pos- 
sibly resuit in the destruction of the plaintiff's business and prop- 
erty before this litigation can be terminated. It is to be obsérved 
that this is a bill essentially for préventive relief only, and a déniai 
of the injunction might, in its practical effect, amount to a déniai 
of ail relief. The injunction is therefore granted, upon the exé- 
cution of such bond, and, in case the amount thereof is not agreed 
upon by the solicitors in the case, the amount will be fixed through 
the aid of the clerk of this court, upon proper inquiry made by him 
for that purpose. 



ROSS-MEEHAN BRAKE SHOE FO TTNDRY CO. v. SOUTHERN MALLEA- 
BLE IRON CO. et al. 

(Circuit Court, B. D. Tennessee, S. D. March 20, 1896.) 

No. 466. 

1. Equity Practice— Creditors' Bills. 

Bills for the foreclosure of a mortgage and as gênerai creditors* bills 
were filed against the S. Co. A receiver was appointed in the first suit, 
and the receivership extended to the others, and ail- the suits were then Con- 
solidated. An auxiliary suit having been brought by the receiver to en- 
force a subscription to the stock of the S. Co., the défendant set up in his 
answer objections to the jurisdiction of the court in the original suit, on 
the ground that, as the Consolidated bills did not show exhaustion of the 
légal remedy by returns of nulla bona, the cause was not one of équitable 
cognizance. Held that, even if the défendant in the auxiliary suit could 
raise objections to the jurisdiction of the court in the original suit, the ob- 
jection was without merit, since the bills were for foreclosure as well as 
gênerai credltors' bills, and simple contract creditors hâve the right to in- 
tervene in such suits, while it is the practice in the circuit court for the 
Eastern district of Tennessee to make ail foreclosure suits against in- 
solvent corporations gênerai creditors' bills as well, in order to secure com- 
plète winding up. 

8. CONSTITUTIONAL LAW— TRIAL BY JuBY— SUITS IN EQUITY. 

The enforcement of the liability of a subscriber to the stock of a corpora- 
tion by an auxiliary suit in equity, brought by the receiver of the corpora- 
tion appointed in a creditors' suit instituted upon its insolvency, does not 
infringe the constitutional right of such subscriber to a trial by jury. 

8. Corporations— Subscriptions to Stock — Calls. 

When a corporation is insolvent, and proceedings are pending, instituted 
by creditors, to wind up and distribute its assets, no call or assessment is 
necessary before the institution of suits to collect unpaid balances on sub- 
scriptions to Its stock. 
4. Samb Misrepresentations. 

When proceedings are instituted to collect a subscription to the stock of a 
corporation after its insolvency and the institution of proceedings to wind 
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it up, the subscrlber cannot défend agalnst the daim on the ground of 
fraudulent mlsrepresentation In securing his subseriptlon, without showing 
that he exercised the greatest diligence to discover the fraud and repudiate 
hls contract of subseriptlon. 

5. Same— Construction of Chakters— General Acts. 

The rule that a grant by législative charter is to be strictly construed, 
and that nothing passes by Implication, applies with even greater force to 
articles of association organizing a corporation under gênerai laws than to 
a charter granted by spécial act. 

6. Same— Increase of Stock— Tennessee Statcte. 

The gênerai incorporation act of Tennessee, as adopted In 1875, provides 
that a corporation organized under it "may, by by-laws, make régulations 
concerning the subseriptlon for or transfer of stock, flx upon the amount of 
capital stock, * * » the division of the same into shares, the time re- 
quired for payment thereof," etc. An amendment, adopted in 1883, pro- 
vides that "any corporation which may désire to change its name, increase 
its capital stock," etc., may do so by flling a certlficate, with the same 
formalitles as its original articles of association. Helâ that prior to the 
amendment of 1883 no power was given by such act to corporations or- 
ganized under it to increase their capital stock, and that an attempt by 
such a corporation to increase its stock by a by-law was of no effect, and 
the subscriptions to the increased stock were void. 

7. Same— Illégal Acts— Estoppel. 

When corporate stock has been illegally increased, not by a mère irregu- 
lar exercise of an existing power, but by an act which the corporation was 
wholly without power to do, a subscrlber to such increased stock ls not 
estopped to défend an action on his subseriptlon on the ground of the 111e- 
gality, by having acted as président and manager of the corporation, and 
representing the stock at meetings of stockholders, whether the action be 
brought by the corporation itself or by a receiver acting in the interest of 
creditors. 

Wheeler & McDermott, for receivers. 
White & Martin, for défendant Elliott. 

CLARK, District Jûdge. The above is a consolidated cause pend- 
ing in this court. Three separate bills hâve been filed against the 
défendant company as an insolvent corporation. Receivers were 
appointed under the flrst bill, and the receivership extended to the 
subséquent bills as filed. The bills, as now consolidated, are for the 
foreclosure of a mortgage on defendant's property, and as gênerai 
creditors' bills, to wind up the défendant company as an insolvent 
corporation. The usual steps taken in such cases hâve been had in 
this. In the progress of the case, and on December 5, 1894, the 
receivers appointed prepared and presented to the court, Judge Key 
presiding, a bill against the défendant Elliott, a citizen of the state 
of Alabama. It is alleged in the bill (as appears to be the case) that 
a large balance of indebtedness exists against the corporation, after 
ail of its other assets shall hâve been exhausted, and that it is neces- 
sary to collect unpaid subscriptions, and that défendant Elliott is 
indebted to the company for a large balance on his subscription to 
capital stock. This bill was presented to Judge Key, who made the 
f ollowing order thereon : 

"File the foregoing bill or pétition as a dépendent and auxiliary bill in thia 
cause, upon a proper cost bond, with security, being executed by the petition- 
ers, and issue process as prayed for. 

"Sept. 7th, 1894. D. M. Key, Judge." 
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Thereupon the bill was flled, and défendant Elliott answered the 
Bame, and in his answer sets up various défenses, and among them 
objections to the jurisdiction of the court in the original case in 
which this is ûled as a dépendent bill. The insolvent corporation 
was organized under the gênerai incorporation act of 1875, and its 
original or initiatory stock was fixed by by-law at $50,000, and was 
subsequently and at différent times attempted to be increased by 
resolution of the stockholders to $70,000, again to $80,000, and 
flnally to $100,000, and défendant Elliott is a subscriber to the last 
increase of stock from $80,000 to $100,000. The défendant Elliott 
was président and gênerai manager of the company for the period of 
about 11 months, beginning in 1892 and extending into 1893. He 
also attended meetings of stockholders representing his stock, as 
well as meetings of directors. No certiflcate of stock appears to 
hâve in fact been issued to défendant Elliott, but his subscription is 
in proper form. The issues now to be disposed of arise under this 
bill by the receivers against Elliott, and a more particular statement 
of the facts and history of the case is not deemed necessary to an 
understanding of this branch of the litigation. 

Defendant's flrst contention is that the court is without jurisdic- 
tion, and the point made is that the présent suit is in no senr* a 
dépendent and auxiliary bill, but an independent suit The court 
has, however, by express order, made it such, and this bill is flled in 
the original case, and such order has not been set aside or reversed, 
and the objection is, therefore, according to Davis t. Gray, 16 Wall. 
204, not well taken. Moreover, the proposition that this bill is in 
its essential character auxiliary or ancillary to the original suit, and 
that the court has full jurisdiction of it as such, is fully sustained by 
the case of White v. Ewing, 159 U. S. 36, 15 Sup. Ct. 1018; and the 
entire procédure in the case before Judge Kev is fully sanctioned by 
the cases of Davis v. Gray and White v. Ewing. The défendant 
eontends that, treated as an auxiliary bill, the court was without 
jurisdiction of the original bill, and that plaintiffs hâve no right, for 
this reason, to recover. Passing by the question whether the de- 
fendant can, in this dépendent suit, make an objection to jurisdiction 
in the original case, it is clear, I think, that this contention cannot 
be sustained. The objection made is that the consolidated bills do 
not show exhaustion of the légal remedy by nulla bona return, and 
that the case is not, therefore, one of équitable cognizance. As the 
bills are bills for foreclosure as well as gênerai creditors' bills, it is 
not perceived on what basis an attack upon the jurisdiction can rest. 
The court certainly had jurisdiction to foreclose the mortgages, and 
it was pointed out in Hollins v. Iron Co., 150 U. S. 379, 14 Sup. Ct. 
127, that in such foreclosure suit simple contract creditors can inter- 
vene, and assert any equity or priority in respect to the property, and 
secure protection in that proceeding, and it has become the well- 
established practice of this court in foreclosure suits against an in- 
solvent corporation to make the suit also a gênerai creditors' bill, 
for the purpose of having ail liens and priorities settled, and a com- 
plète winding up and distribution of assets made. And it was de- 
cided in Hollins v. Iron Co., that the objection that plaintiff had not 
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exhausted the légal remedy before commencing proceedings in equity 
must be made in limine, and, if not so made, that a court of equity 
is not ousted of jurisdiction ; and certainly this défense, coming, as 
it does, in an ancillary suit, and in an answer at the hearing af ter the 
original case is well-nigh ended, is too late. And, the corporation 
being confessedly insolvent, it is doubtful if there is any basis in the 
facts of the case for this défense, aside from the légal objection to 
the time and manner in which it is attempted to be presented. 

It is next objected that suit cannot be maintained in a court of 
equity in the United States court, because the demand is purely 
légal, and deprives the défendant of trial by jury. This contention 
is again met and answered adversely to défendant by White v. 
Ewing, supra, and Porter v. Sabin, 149 U. S. 473, 13 Sup. Ct. 1008, 
in which Mr. Justice Gray, giving the opinion of the court, said: 

"It Is for that court, In its discrétion, to décide whether it will détermine 
for itself ail claims of or against the receiver, or will allow them to be litigated 
elsewhere. It may direct claims in favor of the corporation to be sued on 
by the receiver in other tribunals, or may leâve him to adjust or settle them 
without suit, as in its judgment may be most bénéficiai to those interested in 
the estate. Any claim against the receiver or the corporation the court may 
permit to be put in suit in another tribunal against the receiver, or may 
reserve to itself the détermination of; and no suit, unless expressly authorized 
by statute, can be brought against the receiver without the permission of the 
court which appointed him." 

The principle is that jurisdiction of the creditors' suit and the 
receivership draws to such jurisdiction ail litigation necessary to 
completely wind up the insolvent corporation, and distribute its 
assets legally; and it has never been supposée that the constitu- 
tional provision for trial by jury in any manner restricted or affected 
jurisdiction of a chancery court as it existed at the time of the adop- 
tion of the constitution. This contention is therefore wholly un- 
tenable. It is again insisted that plaintiffs cannot recover because 
the suit was not preceded by a call or assessment against the défend- 
ant as a subscriber, and that until this is done no right of action ac- 
crues. In a suit by a solvent, going corporation to collect subscrip- 
tion, and in certain suits provided by statute, this would be true; 
but it is now quite well settled that when the corporation becomes 
insolvent, with proceedings instituted by creditors to wind up and 
distribute its assets, no call or assessment is necessary before the 
institution of suits to collect unpaid balances on subscription. Hatch 
v. Dana, 101 U. S. 205; Holmes v. Sherwood, 3 McCrary, 405, 16 Ped. 
725 ; Washington Sav. Bank v. Butchers' & Drovers' Bank (Mo. Sup.) 
17 S. W. 644; Bank v. Gillespie, 115 Pa. St. 564, 9 Atl. 73; Tayl. Priv. 
Corp. § 703. 

The défendant also sets up as a défense that his subscription to 
this stock was obtained under fraudulent misrepresentations as to 
the condition and past business opérations of the company, and that 
the subscription is, for this reason, invalid. I am clearly of the 
opinion that this défense cornes too late. Ail of the facts now 
known to the défendant as grounds for rescinding his contract were 
such as he could, at any time, hâve discovered by reasonable in- 
quiry, and where the means of knowledge are open to him the ef- 
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fect is the same as knowledge itself ; and, if the défendant could in 
any case make this défense after insolvency, and after institution 
of proceedings to wind up the corporation, it would be necessary for 
him to show that he exercised the greatest diligence to discover 
the fraud, and to promptly repudiate his contract of subscription. 
Chubb v. Upton, 95 U. S. 665; Upton v. Englehart, 3 Bill. 496, Ped. 
Cas. No. 16,800; Cunningham v. Eailroad Co., 2 Head, 23. 

The only remaining défense is that the attempted increase of 
stock to which the défendant became subscriber was one which the 
corporation was without authority to make, and that it was, there- 
fore, illégal, and the defendant's subscription thereto void, and this 
présents a serions issue. Was the increase of stock, as hère at- 
tempted by the resolution of the stockholders, if we treat this as 
équivalent to a by-law, illégal? And, if so, has the défendant, by 
his connection with the company as above stated, estopped himself 
to make this question? Whether or not.the corporation has power 
to increase its stock by by-law, after the capital stock has been origi- 
nally fixed, was a question expressly reserved by the suprême court 
of the state in Cartwright v. Dickinson, 88 Tenn. 476, 12 S. W. 1030. 
It was decided in that case that subscription to capital stock above 
the amount fixed by by-laws, when that had been previously ail 
taken, is absolutely void. The gênerai incorporation act, under 
which défendant company was organized, contains the following pro- 
vision upon this subject: "The corporation may, by by-laws, make 
régulations concerning the subscription for or transfer of stock, fix 
upon the amount of capital stock to be invested in the enterprise, 
the division of the same into shares, the time required for payment 
thereof by the subscribers for stock, the amount to be called at any 
one time; and, in case of failure of any stockholder to pay the 
amount thus subscribed by him at the time and in the amounts thus 
called, a right of action shall exist in the corporation to sue said 
defaulting stockholder for the same." Plaintiffs' learned counsel 
directs attention to the fact that "by-laws" is employed in the plural, 
instead of the singular, number in the statute, as indicating that 
more than one such by-law might be made in regard to the capital 
stock of the corporation, and defendant's able counsel attaches im- 
portance to the terms "fix upon the amount of capital," as indicating 
permanency in the original amount determined upon. As various 
other subjects are enumerated to be regulated by by-laws, as well 
as the amount of capital stock, I do not think much force is derived 
from this circumstance, nor do I think that the primary définition 
of the term "fix" is of serious conséquence in this connection. Mère 
verbal distinctions such as thèse can hâve little influence in the dé- 
termination of a question so important as the one now considered. 
The remainder of the context in which the words occur, as well as 
the entire statute upon the subject, must be taken into account, and 
the reasoning must be somewhat broad and practical. Prior to the 
incorporation act of 1875, the method of forming corporations had 
been by spécial législative charters, in which the amount of the 
capital stock was definitely fixed, and publicly and easily known. A 
certain mode of ascertaining the real capital of the company was 
v.72F.no.8— 61 
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thus secured to the public, and such législation with référence to 
thèse companies gave the public definite information as to their 
property in much the same way that registration laws fnrnish in- 
formation as to the condition of private property generally. When 
a change in the mode of establishing corporations was made, — as by 
act of 1875, — the previous law and its construction by the courts is 
to be considered in the interprétation of the new law and in deter- 
mining the extent of the change. Settled législative policy is not 
to be regarded as abandoned further than the terms and objecta of 
ttte new législation require. 

"A controlling purpose," sald the suprême court of Alabama, "as .we sup- 
pose, In authorizing or In compelling the création of private corporations 
under gênerai laws, Is to secure uniformity and equallty of corporate powers, 
functions, and privilèges, that ail corporations of the same class, formed for 
like purposes, should possess the same capacities and properties, and exercise 
and enjoy the same franchises and privilèges. Unless it was intended to work 
a radical change in the nature and character of thèse artlflcial beings, the 
mère créations of the law, and to subvert the whole theory whlch had pre- 
vailed in référence to them, lt cannot hâve been contemplated that they 
should for themselves create power and privilèges by déclaration or réserva- 
tion, whether the déclaration or réservation is expressed in the articles of 
incorporation or in the constitution or by-laws ordained by the corporators 
for their govemment. Such déclarations or réservations would soon become 
more libéral and diverse than was the liberality and diverslty of the grants 
of corporate power by spécial législative enactment, the evil it was intended 
to remove." Insurance Oo. v. Kamper, 73 Ala. 325. 

In a direct grant by législative charter the rule that the grant is 
strictly construed, and that nothing passes by implication, has be- 
come axiomatic in the law of corporations. And this gênerai rule 
of construction applies with still greater force to articles of asso- 
ciation organizing a corporation under gênerai laws, such as the 
act of 1875. In Oregon By. & Nav. Co. v. Oregonian Ey. Co., 130 
U. S. 26, 9 Sup. Ct. 409, the suprême court of the United States said: 

"It is to be remembered that where a statute making a grant of property 
or of powers or of franchises to a private individual or a private corporation 
becomes the subject of construction as regards the estent of the grant, the 
universal rule is that in doubtful points the construction shall be against the 
grantee and In favor of the govemment or of the gênerai public. As was 
said in the case of Charles River Bridge v. Warren Bridge, 11 Pet. 420: 'In 
this court the principle is recognized that in grants by the public nothing 
passes by implication.' See, also, Railroad Co. v. Litchfleld, 23 How. 66; 
Turnpike Co. v. Illinois, 96 U. S. 63. Therefore, if the articles of association 
of thèse two corporations, instead of being the mère adoption by the corpora- 
tors themselves of the déclaration of their own purposes and powers, had been 
an act of the législature of Oregon conferring such powers on the corporations, 
they would be subject to the rule above stated, and to rigid construction in 
regard to the powers granted. How much more, then, should this rule be 
applied, and with how much moré reason should a court, called upon to déter- 
mine the powers granted by thèse articles of association, construe them 
rigidly, with the stronger leaning in doubtful cases in favor of the public and 
against the private corporation. We hâve to consider, when such articles 
become the subject of construction, that they are in a sensé ex parte. Their 
formation and exécution— what shall be put into them as well as what shall 
be left ont— do not take place under the supervision of any officiai authority 
whatever. They are the production of private citizens, gotten up in the in- 
terest of the parties who propose to become incorporators, and stimulated 
by their zeal for the personal advantage of the parties concerned, rather than 
the gênerai good." 
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In harmony with this rule of strict construction, the cases are un- 
animous in holding that a corporation has no power to increase or 
diminish its capital stock, unless expressly authorized to do so. No 
such power can be clahned by implication. Railroad Co. v. Aller- 
ton, 18 Wall. 235; Scovill v. Thayer, 105 U. S. 143; Insurance Co. v. 
Kamper, 73 Ala. 325; Spring Co. v. Knowlton, 103 U. S. 49; Kamp- 
mann v. Tarver (Tex. Sup.) 29 S. W. 768; Tayl. Priv. Corp. 133. 

In view of previous législation and public policy involved in flxing 
permanently and deflnitely the amount of capital stock, so as to 
furnish a certain and easy mode of inquiry as to the condition of 
corporations, I think the conclusion is unavoidable that a corpora- 
tion organized under the gênerai law is authorized by by-law to flx 
only the original or initiatory capital stock of the company. It is 
clear that the statute does not, in terms, confer any power to either 
increase or diminish such stock, when once fixed, by subséquent by- 
law, and it has been seen that no such power can exist by implica- 
tion. Indeed, the fact that with the previously well-known rule of 
strict construction no such power is added by apt words, furnishes 
an argument of much force against the existence of the power. It 
is impossible to think that the législature, in view of the established 
law, could hâve intended to grant such power without doing so in 
suitable language. If the corporation may, by implication, increase 
its stock, it may with equal reason decrease the same, and so en- 
large or diminish the amount of capital stock without restriction; 
and in the gênerai incorporation law no notice or intimation what- 
ever is given of the existence of such power. It is quite obvious 
that such a construction of the statute as this would furnish oppor- 
tunity for the loosest possible methods in the business of thèse im- 
portant and large concerns, and would open wide the door to fraud- 
ulent imposition on the public. In the case already referred to, — 
Insurance Co. v. Kamper, — the suprême court of Alabama, denying 
that such power could arise or exist by implication, said: 

"Changes of the capital stock of corporations of this character involve 
changes in organization, and a displacement of the power and influence the 
original stockholders, or their legitimate successors, are of right entitled to ex- 
ercise in the élection of officers, and in the gênerai management of the corpo- 
rate affairs and business. That corporations hâve not an implied power to ef- 
fect such change— that it can be effeeted only by législative sanction— seems to 
be settled. Green's Brice, Ultra Vires, 112; Thomp. Liab. Stockh. par. 115; 
Lathrop v. Kneeland, 46 Barb. 432; Insurance Co. v. McKelway, 12 N. J. Eq. 
133; Railroad Co. v. Schuyler, 34 N. Y. 30; Railway Co. v. Allerton, IS Wall. 
233; Scovill v. Thayer, 105 U. S. 143." 

This is almost the exact language of the court in Railway Co. v. 
Allerton. This power of a corporation over its stock is fundamental 
and important. If the capital stock may be enlarged or diminished 
at will by the simple method of by-law, a temptation to constant 
change would be offered. The power would be resorted to as often 
as business reverses or the results of spéculation might suggest. An 
unsuccessful concern could be thus bolstered up from time to time, 
and its opération extended over a period far beyond its usefulness, 
thereby causing greater loss to innocent creditors on the one hana 
and unwary subscribers to stock on the other. The only method pro- 
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vided by the gênerai incorporation law, as now amended by the act 
of 1883 (chapter 163, § 19), bj which the right to increase the capital 
stock, or any other corporate power, can be obtained, is by an amend- 
ment of the charter. That act, so far as it relates to the matter now 
under considération, is as follows: 

"Any corporation which may désire to change its name, increase its capital 
stock, or obtain any powers granted herein, shall hâve the right to do so, 
by the board of directors of said corporation copying said amendaient, and 
making an application in thèse words: 

" 'State of Tennessee— Act of Incorporation. 
" 'We, the undersigned, comprising the board of directors of (hère insert 
the name of the corporation), apply to the state of Tennessee, by virtue of 
the gênerai laws of the land, for an amendment to said charter of incorpora- 
tion, for the purpose of investing said corporation with the power (hère state 
the clause in the gênerai law aforesald, which is desired as an amendment, 
or if it be simply to change the name, so state the fact). 

" 'Witness our hands the day of . 

" '(To be signed by the directors.)' 

"This instrument shall be probated or acknowledged as hereinafter pro- 
vided, and the certiflcate of registration, given by the secretary of state, under 
the great seal of the state, shall complète the amendment to said act of incor- 
poration, and the validity thereof shall not, in any légal proceedings be col- 
laterally questioned." 

This statute is itself a législative interprétation that the power 
to increase the capital stock did not exist under the previous law of 
1875, for otherwise this statute would hâve been useless. And I 
think it is signiflcant, too, that when the attention of the gênerai 
assembly was thus deliberately directed to this point, it was un- 
willing to clothe such corporations with the power to increase or 
deerease their capital stock, except in a manner which was equally 
public, and attended with the same formalities, as was the original 
charter. It is obvious, I think, that the gênerai assembly fully rec- 
ognized the evil of leaving it within the power of the corporation, 
after having fixed upon the amount of its capital stock, to constantly 
increase and diminish the same, thereby rendering it impossible for 
the public to know anything of the amount of such capital stock. 
This act maintains the policy of previous laws upon this subject, 
and gives reasonable permanence and publicity to the amount of 
capital stock of the company. I am therefore clearly of opinion 
that the attempted increase of stock in this case, to which the de- 
fendant Elliott became subscriber, was illégal, and his subscription 
void, conferring on him no right, and subjecting him to no liability. 

It remains only to détermine whether or not défendant has by hia 
conduct precluded himself from making this défense. In consider- 
ing this question, I hâve been fully mindful of the distinction as it 
affects the case between a suit at the instance of the creditors and 
one by the company itself. It is clear, I think, that in a suit by 
the company to collect défendant Elliott's subscription, it would 
be open to him to make this défense. This suit is, however, in the 
interest of creditors of the corporation, and does this change the 
resuit? I think the case of Scovill v. Thayer, 105 U. S. 143, an- 
swers this question in the négative. That was a suit by creditors 
to recover an unpaid balance on subscription, and the défendant in 
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that case had attended the meeting at which it was voted to issue 
the illégal stock, had received and held a certificate for such stock, 
and the officers of the company had publicly represented its capital 
to be equal to the amount of both the authorized and unauthorized 
capital stock. Plaintiffs counsel relies on a number of cases 
which hold that where the power to issue the stock exists an 
irregular exercise of this power is such defect as may be waived, 
and that défendant may be estopped from making such défense. 
Thèse cases, however, hâve no application to an increase and sub- 
scription where there was an entire want of power. The distinction 
is that, between the existence of a power irregularly exercised and 
the absolute want of power to do the act in any manner whatever, 
in which latter case the act is absolutely void, is incapable of ratifi- 
cation, and is not cured by estoppel. In this case not even an ab- 
stract power to increase its stock resided in this corporation with- 
out amendment of the charter, and a right to obtain such power by 
amendment of its charter was not the power itself, any more than 
the right to obtain an original charter would be the powers under 
the charter when obtained. The right to obtain the power and the 
power when obtained are clearly distinguishable. An amendment 
of the charter must be registered just as the original, and until this 
Is done is subject to the same objection which renders void a de 
fectively registered charter. Anderson v. Railroad Co., 91 Tenn. 
44, 17 S. W. 803. It is true that Scovill v. Thayer was distinguished. 
and its limits stated, in Banigan v. Bard, 134 U. S. 294, 10 Sup. Ct. 
5G5, and Handley v. Stutz, 139 U. S. 424, 11 Sup. Ct. 530, but the doc 
trine of the case has not been questioned, and it has become a lead 
ing authority. It is also true that in that case there was an express 
statutory restriction on the amount of the capital stock, and that 
the increase was above this limit; but where the power is wanting 
it can make no différence in the effect whether this lack of power 
results from an express limitation or a limitation by implication, 
for, as the court in Marbury v. Land Co., 10 C. C. A. 401, 62 Fed. 
342, said: 

"It is well-settled law In this country and in Bngland that a corporation is 
impliedly prohibited from doing anything which it is not expressly permitted 
by its charter to do, or which is not fairly incidental and necessary to the 
enjoyment of that which is expressly permitted." 

The case of Scovill v. Thayer was cited with approval in Cart- 
wright v. Dickinson, and was followed in Insurance Co. v. Kamper, 
73 Ala. 325, where this subject is much considered in an able opinion 
by Chief Justice Brickell. And in the récent case of Kampmann v. 
Tarver the cases of Insurance Co. v. Kamper and Scovill v. Thayer 
are expressly approved, and their doctrine applied, by the suprême 
court of Texas; Gaines, C. J., saying: 

"The opinions in thèse two cases are well considered, elaborate, and are 
well supported by the numerous authorities therein cited. We think they 
render any further discussion of the question on our part unnecessary." 
29 S. W. 768. 

And see Thomas v. Railroad Co., 101 U. S. 71; Mallory v. Oil 
Works, 86 Tenn. 598, 8 S. W. 396; Elevator Co. v. Memphis & C. R. 
Co., 85 Tenn. 703, 5 S. W. 52. 
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It îa strffitetent, tnerefore, without pursuing the discussion further, 
to eay that I am of opinion défendant Elliott may make the défense 
that hifl subscription to this increase of stock is void, and that this 
défense is a complète answer to the suit. The court has treated the 
method of increasing the stock in this case as équivalent in effect 
to a by-law, and rested the ruling on the entire want of power; for, 
if the power existed, the exercise by resolution instead of formally 
adopted by-law would be an irregular exercise of power which it is 
believed would, on the facts of this case, be cured by estoppel. The 
resuit is that the bill is dismissed, and plaintiffs will pay the costs 
of the suit out of the funds in their hands to the crédit of the re- 
ceivership. 



WHEELBR v. W ALTON & WHANN CO. 

(Circuit Court, D. Delaware. March 19, 1896.) 

No. 157. 

Iksolvent Estâtes— Collatéral Securities. 

When a créditer of an insolvent estate holds collatéral securities for hls 
debt, he is not required to exhaust his remedy upon such securities, nor 
to surrender them to the assignée or receiver administering such assigned 
estate, before receiving a dividend therefrom. 

Bradford, Vàndegrift & Byrne, for receivers. 
W. 0. & A. W. Spruance, for the bank. 

WALES, District Judge. By a decree of this court, made on 
June 5, 1894, the défendant company was declared to be insolvent, 
and on the same day receivers were appointed to take charge of 
their affaira. The receivers are now ready to make a pro rata dis- 
tribution among the creditors of so much of the assets of the com- 
pany as hâve been collected up to the présent time, and as are appli- 
cable for that purpose; but, before making such distribution, they 
ask the instruction of the court on exceptions which hâve been flled 
to the claims of such creditors as hold collatéral securities for the 
payment of the debts due to them. The case presented for the spé- 
cial considération of the court is that of National Bank of Wilming- 
ton and Brandywine, which at the time of the appointment of the 
receivers was a creditor to a very large amount, for which it held 
collatéral security, consisting chiefly of bill s receivable. By far the 
greater portion of thèse securities hâve been paid and the moneys 
received from them hâve been credited to the company on the ac- 
count between it and the bank, leaving a balance now due to the 
bank of $5,912.37. The securities still remaining in the hands of 
the bank hâve no market value, and hâve not been appraised. Their 
face value is equal to the amount on which the bank is claiming a 
pro rata dividend. The receivers object to the payment of the 
bank's claim until it shall hâve exhausted its remédies against the 
collatéral securities which it still holds, or until it shall surrender 
thèse securities to the receivers, to be added to the gênerai fund for 
distribution among ail the creditors, and without giving any un due 
advantage to one class of creditors over another. The bank prom- 
ises to use ail diligence in collectine- the unpaid securities, and in 
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applying the proceeds to the payment of its debt, and, after that has 
been done, to surrender the securities which may be left to the 
receivers. 

It is a gênerai rule that an assignée for the beneflt of creditors 
holds the property assigned subject to the same equities as the debtor 
held it, and to a certain extent the same rule applies to receivers 
appointed by a court of equity to take charge of an insolvent estate, 
and distribute its assets. To détermine the question raised by the 
exceptions, it is only necessary to ascertain the rights of a creditor 
occupying the position of the bank ; and this question must be decid- 
ed according to the rules and practice which hâve been settled and 
reeognized by courts of equity, without référence to statutory re- 
quirements. "It is a settled principle of equity that a creditor hold- 
ing collaterals is not bound to apply them before enforcing his direct 
remédies against the debtor." Lewis v. U. S., 92 IL S. 623; Kellock's 
Case, 3 Ch. App. 769. This équitable rule is the natural resuit of the 
contract entered into between a lender and a borrower of money by 
which the parties agrée that the creditor shall hâve, in addition to 
the personal obligation of the debtor, the possession of certain spé- 
cifie property which is to be applied to the repayment of the debt, or 
any part thereof , which the debtor is unable to pay. Thencef orth the 
debtor has no control over the collaterals which he has deposited 
with the creditor, until the debt has been fully satisfied; and in the 
meantime, when the debt has matured, the creditor can take pro- 
ceedings for its recovery either against the collaterals or against the 
debtor. It may happen that the debtor may be able to pay a part of 
the debt, in which case the creditor may apply so much of the col- 
laterals as will pay the balance, or the creditor may dispose of ail 
the collaterals, and collect the balance of thè debt from the debtor. 
The law is clearly stated in Jones, Pledges, § 590: 
"In short, in the case of a pledge, just as In the case of a mortgage, a cred- 
itor may use any remedy he has against the debtor or his property for the col- 
lection of his principal debt, without destroying or impairing his security for 
the debt, until it is actually paid. A creditor is entitled to hold his securi- 
ties, whatever they may be, until he gets his pay. The securities belong to 
him, and he may enforce the debt without surrendering them. * * * It is 
of the very nature of collatéral security that it may be resorted to for a satis- 
faction of the principal debt, if its payment shall not be otherwise obtained." 

It is a mistake, therefore, to suppose that the bank will not be 
entitled to a dividend until it has exhausted the securities or sur- 
rendered them. The twentieth section of the bankrupt act of 1867 
(since repealed) required the creditor to sell, release, or deliver up 
his collaterals before he could prove any part of his debt; but that 
requirement was never applicable outside of that law. Bisp. Eq. 
§ 343. 

Under an assignment for the benefit of creditors, which is vir- 
tually the case now before the court, a creditor holding notes of 
third persons as collatéral security, by collecting those notes before a 
dividend is made, must crédit the amount collected upon the prin- 
cipal debt, and take a dividend upon the remainder only of the debt. 
He cannot collect the collaterals, and then claim a dividend upon 
the principal debt as it was at the time of the assignment (Jones, 
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Pledges, § 587), although some of the authorities go to that extent, 
with the proviso, that, in no event, will the creditor be allowed to 
receive more than his original debt (People v. E. Remington & Sons, 
121 N. Y. 328, 24 N. E. 793). There would be no more inequality of 
distribution among creditors by allowing the claim of the bank than 
in applying the proceeds of the sale of the mortgaged real estate of 
an insolvent to the payment of the debt due to the mortgagee. In 
either case the creditor would only receive the fruits of his diligence 
and prudence in taking security for his debt. The opinion of Chan- 
cellor Wolcott, in Re Polk & Lord Chemical Co., 1 cited by the receiv- 
ers' counsel, has no direct application to the présent case. The 
facts were entirely différent. Mrs. Lord was an exécution creditor 
of the Chemical Company, and the sheriff had levied on certain Per- 
sonal property of the défendant before the appointment of the receiv- 
ers. The chancellor decided that the proceeds of the sale of the 
property which had been taken in exécution should be applied to Mrs. 
Lord's judgment, but that she could hâve no priority over the un- 
secured creditors in the distribution of the gênerai fund. The 
chancellor was asked to decree the payment of the balance of Mrs. 
Lord's debt according to the rule for the distribution of intestate'» 
estâtes, as regulated by the statute of this state, under which judg- 
ment creditors take precedence of simple contract debtors; and this 
he refused to do. Mrs. Lord's judgment was in no sensé a col- 
latéral security, and the chancellor merely decided that the statute 
of Delaware, regulating the settlement of intestate's estâtes, did not 
apply to the distribution of an insolvent's estate in a court of equity. 
The exceptions are overruled. 

NOTE. Since the abovç opinion was filed, the attention of the court has 
been called to the récent case of Levy v. Bank (111 Sup.; Oct, 1895) 42 N. E. 
129, in which the identieal question of the right of a creditor, holding collat- 
erals, to a divldend of the assets of an insolvent delitor, was lnvolved. In 
the case referred to, the suprême court of Illinois, on facts precisely like those 
stated above, except as to amounts, decided that "the amount upon which the 
secured creditor is entitled to receive dividends from the assets of the in- 
solvent estate is the amount actually due to the creditor when he files his 
proof of claim, or présents his claim under oath. The subséquent hearing 
upon objections or exceptions should be directed to the inquiry as to what was 
due at that date. The amount due at that date is to be ascertained by the 
déduction from the principal debt of ail payments made before that date, 
whether realized from collaterals or otherwise, but amounts realized from col- 
latéral» after that date are not to be deducted, subject, always, to the qualifica- 
tion that the dividends received from the gênerai assets and the amounts real- 
ized from the collatéral security shall not together exceed the amount due the 
creditor upon his claim." 



LUTCHER et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit February 17, 1896.J 

No. 394. 

Dépositions — Informai- Papkes. 

A statement of f aet in writing, without date or venue, purportlng to be 
signed by a witness, but giving neîther his âge nor résidence, not shown 
to hâve been made under oath or after wUver of oath, or to hâve been 

'Not reported. 
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taken on notice or In the présence of the parties or before any officiai au- 
thorized to administer oaths, and whlch 1s not accompanied by any certifi- 
cat» of a compétent officiai from which compllance wlth any of the 
requisites for taking dépositions can be lnferred, is not a déposition, and 
cannot be read In évidence even under an agreement that neither party 
will take any objection "to the form of taking testimony * » * by the 
other de bene esse, under sections 863, 864, U. S k Revised Statutes," when 
it appears that the agreement was not made wlth spécial référence to the 
paper in question. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

This is a suit at law brought by the United States in the circuit court for the 
Eastern district of Texas against Henry J. Lutcher and G. Bedell Moore, com- 
posing the firm of Lutcher & Moore, to recover damages for timber unlaw- 
fully taken from the public lands in Louisiana, and sold to said firm. On the 
trial, various bills of exception were taken by the défendants to the rulinga 
of the court, admitting and rejecting évidence, and refusing instructions to 
the jury. There was a verdict for the United States, on whlch judgment 
was rendered, to reverse which this writ of error is prosecuted. On the trial 
the United States offered certain written statements, and was permitted to 
read in évidence a paper containing alleged dépositions de bene esse of certain 
nine persons said to live in the state of Louisiana. The paper offered has tôt 
eaption the court and the title and number of the case, and first shows *n 
affldavit by Montfort S. Jones, as assistant to the United States attorney tov 
the Eastern district of Texas, to the effect that ne is advised and thorougn- 
ly believes that the testimony of certain persons named living in the Westwn 
district of Louisiana, more than 100 miles distant from the place in the Eastern 
district of Texas where the court is held, is material and necessary for tha 
plaintiffs in the prosecution of said cause, and that It ls not probable that 
the présence of said witnesses can be had at the trial; further, that the de- 
fendants lived in the Eastern district of Texas; and that he is informed and 
believes that James L. Bradford is the attorney of said défendants, and ré- 
sides at New Orléans, in the state of Louisiana. This affldavit was sworn ta 
before J. B. Beattle, United States commissioner for the Western district of 
Louisiana, on the 25th of January, 1890. Annexed to this affldavit ls the 
following: 

"Let E. J. Cain, A. J. Caln, Jno. R. Smith, James Kelly, Lafayette Jackson, 
Emanuel Huddleston, Wm. H. Craft, A. J. McCranie, Silas Fowler, Wm. J. 
Knight, Gus Skinner, Hardy Jordan, Henry Dickson, and D. R. Knight, the 
witnesses named in the foregoing affldavit, be examined de bene esse before 

me accordingly, at Alexandria, Louisiana, on the day of , A. D. 1890, 

at — p. m., and let days' notice be given to said défendants (or to ,' 

tlie attorney of said défendants, as either may be nearest) of such examina- 

tion, provided either défendants or . said attorney, may live or be found 

within one hundred miles of Alexandria, said place of examination. 
"Witness my hand and seal, officially, this, the 25th, day of Jany., A. D. 1890 
"[Seal.] J. B. Beattie, U. S. Com'r W. Dlst La," 

"U. S. Circuit Court, Galveston. 
"U. S. vs. Lutcher & Moore. No. 1,444. 
"No date was fixed in the order annexed to the affldavit for the taking of 
testimony in this case, therefore no notices were served. 

"Witnesses ex.: Wm. J. Knight, Henry Dixon, Emanuel Huddleston, La- 
fayette Jackson, A. G. Skinner, Hardy Jordan, D. R. Knight, Jas. Kelly, 'j R 
Smith, Edward J. Cain. 

"In the Circuit Court of the United States at Galveston, in the Fifta Circuit 

and Eastern District of Texas. 

"United States vs. Lutcher & Moore. No. 1,444. 

"Sir: You are hereby notified that E. J. Cain, J. A. Cain, Leesvllle, La.; 

John R, Smith, James Kelly, Lafayette Jackson, Emanuel Huddleston, Wm. 

H. Craft, A. J. McCranie, Silas Fowler, W. J. Knight, Almadane, Vernon Ph., 
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La.; Gus Sklnner, Hardy Jordan, Elmwood, Vernon Ph., La.; Henry Dixon 
and D. R. Knight, of Robeline, Natchitoches Ph., La.,— will be examined de 

bene esse before me at Alexandria, La., on the day of , 1890, at 

, as witness for the plaintiff in the above-entitled cause, according to 

the act of congress in such case made and provided; said witnesses residing 
In the Western district of Louisiana, and out of the Bastern district of Texas, 
and more than one hundred miles distant from Galveston, in said district, the 
place at which the court in which such cause is pending is appointed by law to 
be held, at which time and place appointed for the examination of said wit- 
ness you are entitled to be présent, and to put interroga tories to the same. 

"J. B. Beattie, TJ. S. Com'r W. Dist. of La. 
"To G. B. Moore, Above Défendant, or J. L. Bradford, Attofney for De- 
fendants." 

"In the Circuit Court of the United States, at Galveston, in the Fifth Circuit 

and Eastern District of Texas. 

"United States vs. Lutcher & Moore. No. 1,444. 

"Sir: You are hereby notifled that E. J. Cain, J. A. Cain, Leesville, Vernon 

Ph., La.; Jno. R. Smith, James Kelly, Lafayette Jackson, Emanuel Huddle- 

ston, Wm. H. Craft, A. J. McCranie, Silas Fowler, W. J. Knight, ail of Alma- 

dane, La.; Gus Skinner, Hardy Jordan, Elmwood, Vernon Ph., La.; Henry 

Dixon, D. R. Knight, Robeline, Natchitoches Ph., La.,— on the day of 

, 1890, at , as witnesses for the plaintiff In the above-entitled cause, 

according to the act of congress in such case made and provided; said wit- 
nesses residing in the Western district of Louisiana, and out of the Eastern 
district of Texas, and more than one hundred miles distant from Galveston, 
in said district, the place at which the court in which such cause is pending 
is appointed by law to be held, at which time and place appointed for the ex- 
amination of said witnesses you are entitled to be présent, and to put inter- 
rogatories to the same. J. B. Beattie, U. S. Com'r, West. Dist., La. 

"To H. J. Lutcher, Above Défendant, or J. L. Bradford, Attorney for De- 
fendants." 

Following the above are the statements of the alleged witnesses, some 
signed by mark "X," with a caption like the following, "U. S. Circuit Court, 
5th Circuit, Eastern Dist. La.," but generally wlth the caption, "United States 
Circuit Court, Eastern District of Texas," although one has "United States 
Circuit Court, Eastern District Court." Where the statements are signed by 
mark, the alleged witnesses' signatures are attested by two witnesses, who 
apparently wrote their own names. 

The foregoing is a full description of the alleged dépositions, except that 
they were indorsed as follows: "C. L. 1444. Publication made in open court, 
by order of court, at request of M. S. Jones, Asst. U. S. Attorney, Api. 1, 1890. 
C. Dart, Clerk. Piled April 1, 1890. C. Dart, Clerk." 

The défendants objected to the reading of the said paper in évidence, on the 
following grounds: 

"(1) That said paper did not on its face purport to be or contain the déposi- 
tions of said witnesses, or any of them, and was nothing more than a séries 
of wrltten statements purporting to hâve been signed by them respectively. 

"(2) That said paper was not accompanied by any caption, as required by 
law, showing by and before what maglstrate or authority the same was taken 
and signed. 

"(3) That said paper was not accompanied, as required by law, with any 
certificate of any offlcer or magistrate showing the reasons for the taking of 
the same, the time and place of taking, that the statements therein contained 
were written down by witnesses in the présence of the magistrate, or by the 
magistrate himself, or that the same were sworn to by said witnesses, or any 
of them." 

The objections were overruled, and the statements permitted to go to the 
jury as évidence on the part of the plaintiff, for the following reasons: 

"(1) That a motion to suppress and objections to said évidence had not been 
flled before the parties announced ready for trial in said cause. 

"(2) Because said paper had been on file in said cause since the lst day of 
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April, 1890, one day before the agreement was slgned and filed, and that 8aid 
paper was recel ved in an envelope indorsed as follows: 'D. L. 427 & other 
cases. Received from the post office at Galveston, Texas, March 27th, 1890. 
O. Dart, Clk., by W. L. Hanscom, Deputy. Filed March 21st, 1890. C. Dart, 
Olerk, by W. L. Hanscom, Deputy. Publication made In open court by order 
of court at request of M. S. Jones, U. S. Attorney, April lst, 1890. C. Dart, 
Clerk. M. S. Jones, Asst. Atty. Galveston, Texas.' Indorsed on back: 
'Officiai Business. Mr. M. S. Jpnes, Asst. U. S. Atty., Galveston, Texas, care 
Clk. U. S. Courts.' Bach of said written statements of the witnesses afore- 
sald had the following caption: 'U. S. Circuit Court, 5th Circuit, Eastern Dist 

Texas. United States vs. Lutcher & Moore. No. 1,444. [glving name 

of witness] sworn and examined on behalf of plaintiff .' 

"(3) Because the plaintiff and défendants had made and filed among the 
papers of tins cause the following written agreement, viz.: 

" 'United States vs. Lutcher & Moore. Nos. 425, 426, 427, 428, U. S. 
Dist. Ct., & 1,444, 1,443, 1,551, 1,451, 1,486, 1,490, 1,509, 1,521, 1,530, U. S. Cir- 
cuit Ct, 5th Circuit, & E'n Dist. of Texas. 

" 'It is agreed in the cases of the United States vs. Lutcher & Moore that the 
same wlll be continued to the next tenu in the condition in whieh they now 
stand, and that neither party at the trial of said cause will take any objection 
to the form of taking testiinony in any of said cases by the other de bene esse, 
under sections 863 and 864, U. S. Bevised Statutes. This applies to the tes- 
timony already taken only. 
" 'April 2nd, 1890. 

" 'Montfort S. Jones, Spl. Asst. U. S. Atty. 
" 'Joseph H. Wilson, U. S. Atty. E'n Dist Texas. 
" 'J. L. Bradford & W. B. Benson, Attys. for Lutcher & Moore. 
" 'Filed April 2, 1890.' " 

To which ruling of the court the défendants duly excepted. 

J. L. Bradford, for plaintiff in error. 
P. B. Earhart, U. S. Atty. 

Before PABDEE and McOORMICK, Circuit Judges, and BOAB 
MAN, District Judge. 

PABDEE, Circuit Judge (after stating the case as above). The 
paper permitted to be read in évidence on the trial is so déficient in 
ail the forms and requisites that it cannot be properly called a "dép- 
osition" or even an "affldavit." It does not show any notice of the 
taking; that the statements were taken before any officer; that the 
persons making the statements were sworn. The statements bear 
no date or venue, and are accompanied by no certiflcate. The trial 
court appears to hâve admitted the statements contained in the pa- 
per to be read in évidence because they had been placed in the files 
of the case, had not been objected to before the parties announced 
ready for trial, and because of the agreement made between counsel 
for the United States and Lutcher & Moore in certain 15 cases between 
the same parties pending in the United States circuit and district 
courts in the Eastern district of Texas, to the effect that neither 
party at the trial would take any objection to the form of taking tes- 
timony in any of said cases by the other de bene esse, under sec- 
tions 863 and 864, Rev. St. U. S. This agreement is practically to 
the same effect as the statute regulating the practice in common-law 
cases in the courts of the state of Texas, as follows: "Objections to 
the form or manner of taking a déposition cannot be heard unless 
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auch objections are in writing, and notice thereof is given to the 
opposite counsei bef ore the trial of suit commences." In our 
opinion, the agreement of counsei should be given no broader effect. 
The agreement was made to apply to some 15 cases pending in the 
courts of Galveston, in which cases, and even in this one, there were 
dépositions on file, and the agreement is dated the next day after 
the alleged paper was filed in the présent case; and we are there- 
tore justified in assuniing that the agreement was not specially made 
in référence to the paper in question, even if counsei for défendants 
knew that such extraordinary document was on the files. The stat- 
ute of Texas above quoted is construed in the courts of Texas as ap- 
plying to objections which do not go to the competency of the wit- 
nesses or the relevancy of the évidence offered. Eailway Co. v. 
Van Alstyne, 56 Tex. 450. A déposition is "the testimony of a 
witness put or taken down in writing under oath or affirmation, 
bef ore a commissioner, examiner, or-other judicial officer, in answer 
to interrogatôries and cross interrogatories, and usually subscribed 
by the witness. 3 Bl. Comm. 449; Tidd, Prac. 810, 811." Burrill, 
Law Dict. verbo "Déposition.'' "In procédure, 'dépositions,' in the 
most gênerai sensé of the word, are the written statements under 
oath of a witness in a judicial proceeding." Eap. & L. Law Dict. verbo 
"Déposition." "Déposition' is a generic expression, embracing ail 
written évidence verified by oath, and thus includes affidavits." 
Stimpson v. Brooks, 3 Blatchf. 456, Fed. Cas. No. 13,454. Défi- 
nitions and authorities to this purport may be multiplied indefi- 
nitely. We conclude that a statement of facts in writing, without 
date or venue, purporting to hâve been signed by a witness, but 
giving neither âge nor résidence of such witness, which statement is 
not shown to hâve been made under oath, nor the oath waived, nor 
to hâve been taken on notice or in the présence of parties, nor to 
hâve been taken bef ore any officiai authorized to administer oaths, 
and which is not accompanied by a certificate of a compétent officiai, 
from which compliance with any of the requisites for the taking of 
dépositions in judicial proceedings can be inferred, is not a deposi- 
. tion, although so labeled and filed in a suit pending in court. 

It follows that, in our opinion, the court erred in admitting the 
paper in question in évidence over the objections of the défendants. 
As this nécessitâtes a reversai of the case, the other assignments of 
error need be considered only to remark that the bills of exception 
relating to them are informally drawn, and would be dangerous as 
précédents. The judgment of the circuit court is reversed, and the 
cause is remanded, with instructions to award a venire de novo. 



UNITED STATES, to Use of MOORE, v. McNEILY et al. 

(Circuit Court of Appeals, Fifth Circuit. February 17, 1896.) 

No. 390. 

Palse ârhest — Watver — Admission of Idkktity. 

One J. M. brought an action on the bond of a TTnited States marshal, for 
a breach of duty in arresting J. M. under a capias against L. M., issued 
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upon an Indictment against the latter. The marshal pleaded, among other 
things, that J. M. had entered into a recognizance to answer the indictment, 
In which he admitted himself to be the person named therein, and also that 
J. M. had subsequently appeaxed, pleaded, and been tried and acquitted 
under the indictment, without disputing his identity. Held, that the tort 
claimed as a breach of the marahal's duty could be waived, and J. M., by 
entering voluntarily into a recognizance such as was alleged, would be 
estopped afterwards to deny he was the person indicted. 

& Same— Duress. 

Eelâ, further, that such waiver must be voluntary, and that a replication 
to the plea of waiver, that the plaintiff was coerced into executing the 
recognizance by imprisonment or the threat thereof, was sufflcient. 

8. Same— Record of Trial— Op What Evidehce. 

Eeld, further, that the plea of appearance and trial under the indictment 
was not supported by proof of a record showing only an Indictment found 
against L. M., and that "the défendant" appeared in court, was arraigned, 
pleaded to the indictment, was tried and acquitted; nor did the recog- 
nizance taken supply the defect, though included in the transcript of the 
record, since it properly formed no part of the record, but was matter in 
pals. 

In Error to the Circuit Court of the United States for the South- 
ern District of Mississippi. 

This suit was brought in the circuit court of Hinds county, state of Mis- 
sissippi, by the United States, suing for the use of John L. Moore, against 
John S. McNeily, United States marshal for the Southern district of Mississippi, 
and the sureties on hls officiai bond, to recover damages for a breacn or said 
bond, in that the said marshal, under an indictment found in the circuit court 
of the United States for the Southern district of Mississippi against L. L. L. 
Moore for a violation of the revenue iaws of the United States, and a capias 
issued therein, falsely arrested the sald John L. Moore at his home In Leake 
county, in said district, against the protest that he was not the person named 
In and designated thereby, and dld unlawfully, forcibly, and willfully take 
plaintiffs' usée into custody, and force and compel him, by threats and menace, 
to proceed to Jackson, in said Southern district, the place appointea by law for 
the holding of said district court, and surrender himself to the said marshal 
upon the false pretense that said usée was the party intended to be indicted. 
And the plaintiff further avers that, being so brought to the said city of Jack- 
son, ne was thereafter, by said marshal, compelled to be and appear.from time 
to time and term to terni before the said district court of the United States, 

until the day of November, 1894, when he was discharged, and, in the 

intérim, that the said John L. Moore, plalntiff's usée, was unlawfully impris- 
oned by the said marshal, and was for a long time, to wit, 11 months, put to 
great expense and loss of time, and subjected to great shame, humiliation, anx- 
lety, trouble, and distress of mind, as well as brought into disrepute among 
hls neighbors, by reason and because of the false and unlawful arrest and im- 
prisonment above mentioned. 

At the January term, 1895, the défendants flled a gênerai demurrer to the 
déclaration, and at the same term, by proper proceeding, removed the cause to 
the circuit court for the Southern district of Mississippi. At the May term 
of the circuit court for the Southern district of Mississippi, the demurrer was 
overruled, and thereupon three several pleas were filed. The flrst denied the 
breach of the bonds, and asserted that the marshal dld take the body of, and 
arrest, the said L. L. L. Moore, as requlred by the capias. The second seemed 
to be a gênerai déniai of the facts stated in the déclaration, charging that the 
person now calling himself John L. Moore was, in point of fact, the same iden- 
tical party named and described, and intended by the grand jury to be named 
and described, in the indictment set forth in the déclaration, and in the capias 
under which said arrest was made, and that the arrest was lawful, etc. The 
third plea sets forth, in détail: That the said John L. Moore, plaintiffs' usée, 
appeared pursuant to the arrest, and in custody of the deputy marshal, before a 
United States commlssloner, and there executed a recognizance as follows: 
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" 'Be tt remembered that on thls 22nd day of November, A. D. 1893, before 
me, a commissioner duly appointed by the circuit court of the United States 
for the said Southern district of Mississippi, personally came Jno. L. Moore 
(lndictéd under name of L. L. L. Moore), as principal, and J.' D. Moore and W. 
D. McMillan, as sureties, and jointly and severally acknowledged themselves 
to owe to the United States of America the sum of $500, to be levied on their 
goods and chattels, lands and tenements, if default be made in the condition 
following, to wlt: The condition of thls recognizance ls such that, if the said 
Jno. L. Moore shall personally appear before the district court of the United 
States, in and for the district aforesaid, at Jackson, Mississippi, on the flrst day 
of the next regular terra thereof, then and there to answer the charge of hav- 
ing, on or about the day of September, 1893, within said district, in viola- 
tion of section of the Revised Statutes of the United States, unlawfully 

engagea in the business of illicit distilling, and then and there abide the judg- 
ment of said court, and not départ without leave thereof, then thls request to 
be void; otherwise, to remain in fùll force and virtue. 

" '[Seal.] John L. Moore. 

bis 
"'[Seal.] J. D. X Moore. 

mark. 

" '[Seal.] W. D. McMillan.' 

— "Which said recognizance was duly executed in conformity to, law, and filed 
amongst the papers of said cause, constituting a part of the record thereof." 

And that afterwards the said plaintiffs' usée did agaln appear before the 
said commissioner, and exécute a further recognizance for appearance as fol- 
lows: 

" 'Be it remembered that on this 14th day of May, A. D. 1894, before me, 
a commissioner duly appointed by the circuit court of the United States ror the 
said Southern district of Mississippi, personally came L. L. L. Moore, principal, 
and Eli N. Moore, surety, and jointly and severally acknowledged themselves 
to owe the United States of America the sum of flve hundred dollars, to be lev- 
ied on their goods and chattels, lands and tenements, if default be made in the 
condition following, to wit: The condition of this recognizance ls such that, 
if the said L. L. L. Moore shall personally appear before the district court of 
the United States, in and for the district aforesaid, at Jackson, on the 8th day 
of the regular term thereof, and then and there to answer the charge of hav- 
ing, on or about the day of September, 1893, within said district, in vio- 
lation of section of the Revised Statutes of the United States, unlawfully 

engagea in the business of illicit distilling, and then and there abide the judg- 
ment of the said court, and not départ, without leave thereof, then this recog- 
nizance to be void; otherwise, to remain in full force and virtue. 

" 'Jno. L. Moore. 
'"E. N. Moore.' 

—"Which recognizance was duly executed, and was flled among the papers of 
said cause, and became a part of the record thereof." 

That afterwards, to wit, on the 8th day of November, 1894, the said plain- 
tiffs' usée appeared in said court in the présence of the district attorney and 
the judge, in open court, and, a jury being impaneled, the said plaintiffs' usée 
was then and there arraigned on the said indictment by the name of L. L. L. 
Moore, and did then and there plead not guilty, and go to trial on the merits of 
said cause, the said trial resulting in a verdict of not guilty. 

Demurrers were filed to the foregoing pleas, which, upon hearing, were sus- 
tained as to the second plea, but overruled as to the flrst and thlrd. And there- 
upon the plaintiffs took issue on the flrst plea, and replied to the third plea by 
admitting that, as therein chargea, said John L. Moore executed the recogni- 
zances before the commissioner for his appearances, but chargea that, at the 
time and place, he, said John L. Moore, protested that he was not the said L. 
L. L. Moore, and declined and refused to sign the said bonds otherwise than 
by his name John L. Moore, and was induced to sign and coerced to sign said 
bonds, under threat of imprisonment and actual imprisonment, as the condi- 
tion for the restoration of his liberty, whereof he had been unlawfully de- 
prived; the said marshal of the United States then and there pretending and 
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clalming that saîd usée was L. L. L. Moore, and the party intended to be In- 
dicted, and the said United States commissioner then and there yielding to 
and being governed and controlled by said contention. And the said plaintiffs 
further averred that it was not true, as alleged in said third plea, that the said 
John L. Moore was ever arraigned and tried as therein alleged; but, on the 
contrary, no such proceedings were ever had, nor was said John L. Moore ever 
arraigned, nor afforded opportunity to plead in any way, and the said cause was 
disposed of by the district attorney, in the absence of, and without the knowl- 
edge of, said usée, and by instructing the jury to find and return a verdict of 
"not guilty," without arraignment or trial of any kind on the merits of the con- 
troversy, ail of which was done to conclude plaintiffs' usée from asserting his 
right to compensation and damages as in the déclaration alleged. 

To the replication to the third plea the défendants demurred as insufflcient, 
and as contradicting, by paroi, the records of the court, and as being scan- 
dalous and impertinent, which demurrer was sustained, with leave to plaintiffs 
to reply further to said third plea; and thereupon a plea of nul tiel record was 
entered to the third plea. Upon this last plea the cause was submitted to the 
court in advance of the trial of the cause on other issues joined, whereupon the 
court found that the third plea was true, and, in fact, that the said record does 
exist, and thereupon dismissed the défendants without day. The plaintiffs 
sued out this writ of error, assigning errors as follows: 

"(1) The court erred in overruling the demurrer of the plaintiffs' usée, etc., to 
the first and third pleas of the défendants. (.2) The court erred in sustaining 
défendants' demurrer to the replication of plaintiffs' usée, etc., to défendants' 
third plea. (3) The court erred in adjudging, upon the replication of nul tiel 
record to défendants' third plea, that there was such record, and in nonsuiting 
the plaintiffs' usée, etc., and rendering judgment that défendants go hence 
without day, etc. The record in the case of the United StateH v. L. L. L. Moore 
was not évidence establishing or tending to establish the allégation of the plea, 
—the recognizances were no part thereof, and were void and without effect on 
the plaintiffs' demurrer." 

W. L. Nugent, for plaintiffs in error. 
E. Mays, for défendants in error. 

Before PAEDEE and McCOEMICK, Circuit Judges, and BOAR- 
MAN, District Judge. 

PAEDEE, Circuit Judge (after stating the facts as above). 
There was no error in overruling the motion to strike out the de- 
fendants' flrst plea. As we read the said plea, it is neither more 
nor less than the gênerai issue. 

The third plea allèges a waiver by, and an estoppel against, John 
L. Moore, substantially, in that the said John L. Moore, after his 
arrest under a capias commanding the arrest of L. L. L. Moore, ap- 
peared before a commissioner of the circuit court of the United 
States, and entered into a recognizance, with sureties, for his ap- 
pearance to answer certain crimmal charges before the United 
States district court for the Southern district of Mississippi, and in 
said recognizances admitted that he was indicted under the name of 
L. L. L. Moore, and thereafter again appeared before the same com- 
missioner, and entered into another recognizance, with surety, for 
his appearance before the said district court to answer, etc., thereic 
and thereby admitting that he was L. L. L. Moore; and that there- 
after the said John L. Moore appeared in the district court of the 
United States for the Southern district of Mississippi, and was there 
arraigned on an indictment by the name of L. L. L. Moore, and 
there, in the présence of the district attorney and the judge of the 
court, in open court, and a jury impaneled, the said John L. Moore 



976 FEDERAL REPORTER, Vol. 72. 

did then and there plead not guilty, and go to trial on the merits of 
said cause, the said trial resulting in a verdict of not guilty, — ail 
of which défendants offer to verify by the record. 

There is no doubt that a tort like a false arrest may be waived. 
See 3 Wait, Act. & Def. 327, 328. And if.it be true, in fact, that 
John L. Moore was arrested by the marshal, under a capias com- 
manding the arrest of L. L. L. Moore, and thereafter the said John 
L. Moore voluntarily admitted that he was the person named in the 
indictment, and entered into a recognizance for his appearance, and 
thereafter was brought before the court in which the indictment 
against L. L. L. Moore was found, and there was arraigned as the 
identical L. L. L. Moore, and made no objection thereto, then it 
would seem that the said John L. Moore ought to be thereafter pre- 
cluded from contending that he was not the person named in the 
indictment and capias. 

The plaintiffs' usée met the third plea by a gênerai demurrer, 
which, we are of opinion, was properly overruled. Perhaps, if the 
objections urged against the first plea had been urged against the 
third, the resuit would hâve been more satisfactory to the plaintiffs. 
The demurrer being overruled, the plaintiffs' usée replied to the 
third plea, substantially, that he entered into both recognizances 
under duress, protesting that he was not the said L. L. L. Moore, 
and refused to sign the said bonds otherwise than by his name of 
John L. Moore, and was induced and coerced to sign the same under 
threats of imprisonment and actual imprisonment ; and as to that 
part of the plea alleging a trial before the district court for the 
Southern district of Mississippi, he denied that he was ever arraign- 
ed and tried, as alleged in said plea, that such proceedings were 
ever had, or that said John L. Moore was ever arraigned, or af- 
forded opportunity to plead in any way, and he averred that the 
said cause was disposed of by the district attorney in the absence of, 
and withoUt the knowledge of, said John L. Moore, and by instruct- 
ing the jury to find and return a verdict of not guilty, without ar- 
raignment or trial of any kind on the merits of the controversy. 
Conceding that a tort, like a false arrest, may be waived, we are 
clear that the waiver must be voluntary. So far as any waiver can 
be claimed as to the giving of the recognizances before the United 
States commissioner, which were matters in pais and not of record 
(Inglee v. Coolidge, 2 Wheat. 363; U. S. v. Taylor, 147 U. S. 703, 
13 Sup. Ct. 479), we think it is suffi cient reply to say that the said 
recognizances were given involuntarily and under duress of im- 
prisonment, and for the purpose of securing liberty. 

The waiver or estoppel claimed as resulting from the proceedings 
in the district court, as set forth in the plea and denied by the repli- 
cation, présents a more difflcult matter. The plea charges that the 
appearance, arraignment, trial, and discharge on a plea of not guilty, 
of John L. Moore, under the name of L. L. L. Moore, before the 
United States district court for the Southern district of Mississippi, 
appears by the record. The record of that court imports verity, 
and, if it shows the matters chargea in the plea, then such matters 
are to be takën as indisputably true. If the replication to this part 
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of the plea can be taken as, in substance, a plea of nul tiel record, 
then it seems clear that the replication to the third plea, which we 
haye been considering, was in ail respects sufficient. The court be- 
low, however, sustained a demurrer to said replication, setting up 
that it was insufficient in law, assuming to contradict, modify, and 
correct by paroi the records of the court, and scandalous and im- 
pertinent. This ruling is assigned as error, but the view we take 
of the next assignment dispenses with a ruling thereon. Driven to 
again attempt to answer the third plea, the plaintiffs' usée flled an 
answer denying there was any such record. Upon hearing the issue 
made by this answer, the court below, upon inspection of the rec- 
ord, found that the third plea was true in fact, and that such record 
existed. The record exhibited found in the bill of exceptions shows 
an indictment against L. L. L. Moore, duly found, and this entry: 

"And on the 8th day of November, 1894, there was entered in said case a ver- 
dict and judgment in the words and figures folio wing, to wit: 

" 'United States vs. L. L. L. Moore. B. L. D. 1,830. 
" 'Came the United States attorney and also the défendant in open court, 
who, being arraigned, pleaded not guilty as charged in the indictment. There- 
upon came a jury of good and lawful men, to wit, N. W. Bankston and eleven 
others, who being elected, impaneled, charged, and sworn upon their oaths sajç, 
"We, the jury, find the défendant not guilty." Thereupon the défendants were 
discharged.' H. C. Niles, Judge, etc." 

Inserted in the alleged record, and claimed to be a part thereof, 
appear the proceedings had in which the said John L. Moore entered 
into certain recognizances before a commissioner of the circuit court, 
as set forth in the said third plea. As remarked before herein, said 
recognizances were matters in pais, and in our opinion form no part 
of the record in the case; but, whether they do or do not, we are 
clearly of opinion that the finding of the court that the plea was 
supported by the record is erroneous. The gist of the plea is that 
John L. Moore, under the name of L. L. L. Moore, appeared in the 
United States district court for the Southern district of Mississippi, 
and was there arraigned, and pleaded not guilty, and was tried on 
the merits. The record shows that L. L. L. Moore appeared, was 
arraigned, tried, and discharged. The whole theory of the plain- 
tiffs in the court below was based on the fact that L. L. L. Moore 
was indicted, that a capias issued against said L. L. L. Moore, and that 
thereunder the raarshal falsely arrested said John L. Moore. A rec- 
ord which shows that L. L. L. Moore was indicted, arraigned, tried, and 
acquitted has no bearing whatever upon the question whether John 
L. Moore was arrested and imprisoned under a capias commanding 
the arrest of L. L. L. Moore. If we eliminate from the alleged rec- 
ord the matter inserted, and which properly forms no part thereof, 
then we hâve a record in which John L. Moore, plaintiffs' usée, is 
not even mentioned. 

The judgment of the circuit court is reversed, and the case re- 
manded, with instructions to enter a judgment for the plaintiffs on 
the answer of nul tiel record to the défendants' third plea, and 
thereafter proceed in said cause according to law and the views 
expressed in this opinion. 
v.72F.no.8— 62 
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WALRATH v. CHAMPION MIN. 00. 

(Circuit Court of Appeals, Ninth Circuit February 3, 1896.) 

No. 243. 

Mines and Mining — Exthalateral Rights— End Links. 

Under the act of 1872 (Rev. St § 2322), which gives to persons who had 
previously procured a patent to a surface location, as incident to one vein 
only, à right to ail other veina, throughout their depth, which hâve their 
apexes within the surface Unes, the extralateral rights of the patentée in 
respect to any such additional veins extend to the vertical plane of the end 
Unes, prolongea in their own direction, and cannot be limited by the verti- 
cal plane of any side Une. 63 Ped. 552, modifled. 

Appeal from the Circuit Court of the United States for the 
Northern District of California. 

This was a bill by Austin Walrath against the Champion Mining 
Company to deflne and enforce his rights in a certain vein whose 
apex lay in the surface lines of his patented location. The cir- 
cuit court rendered a decree granting him, in part only, the relief 
prayed. See 63 Fed. 552, where a f ull statement of the case will 
be found. Complainant appealed. The property in controversy is 
shown by the following map. 

Smith & Murasky, for appellant. 
Curtis H. Lindley, for appellee. 

Before G-ILBERT and ROSS, Circuit Judges, and MORROW, 
District Judge. 

ROSS, Circuit Judge. In so far as the decree appealed from 
limits the extralateral right of the complainant to follow the vein 
called, in the record, the "back" or "contact" vein, in its downward 
course, by the line f, g, running south, 43 degrees west, extended 
vertically downward, it is erroneous, and should be modifled. The 
court below correctly found and adjudged the end lines of the 
Providence claim, under which the complainant claims, to be the 
lines a, p, and g, h; and, further, that they are the true and only 
end lines of each and every vein, Iode, or ledge found within the 
surface location of the Providence claim. 

It is conceded that whatever right- the complainant has in or to 
the ledge in controversy is deriyed from the act of congress of 
May 10, 1872, embodied in the Revised Statutes as section 2322. 
Unless that ledge has its top or apex within the lines of the surface 
location of the Providence claim, the complainant has no extra- 
lateral right in respect to that ledge at ail; but that it does hâve 
its top or apex within those surface lines is an uncontroverted fact, 
and was so found and adjudged by the court below. The com- 
plainant, therefore, has the exact extralateral right in respect 
thereto that is deflned by the statute already cited, which is, the 
right to follow the dip of the ledge in its course downward, out- 
side of the vertical side lines of the surface location of the Provi- 
dence claim, wherever it goes, until it cornes to vertical planes 
drawn downward through the end lines of the location, continued 
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indefinitely in their own direction. Beyond those points of inter- 
section, the extralateral right does not go. But, where the right 
exists at ail, it is conflned only by the vertical planes drawn down- 
ward through the end Unes of the location extended in their own 
direction, and is subject to the condition, declared in the statute, 
that the possession of such extralateral right does not confer upon 
the possessor the right to enter upon the surface of a claim owned 
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or possessed by another. In no case is the extralateral right of a 
ûrst locator, in respect to a vein, Iode, or ledge having its top or apex 
within the lines of his surface location, bounded by any side line 
of the surface location, extended downward or otherwise. To the 
extent, therefore, that the extralateral right of the complainant 
to the back or contact ledge hère in controversy was bounded by 
the court below by the side line f, g, running south, 43 degrees 
west,, extended vertically downward, it is erroneous. It should be 
bounded by vertical planes drawn downward through the end line 
g, h, running south, 73 degrees west, and through the end line a, p, 
extended indefinitely in their own direction, subject to the condi- 
tion that the complainant has no right to enter upon the surface 
of the respondent's claims. 

There is no other error prejudicial to the appellant. Cause re- 
manded, with directions to the court below to modify the decree 
in accordance with this opinion, and, as so modined, it is affirmed. 



MUTUAL LIFE INS. CO. OF NEW YORK v. SELBY. 
(Circuit Court of Appeals, Ninth Circuit February 8, 1896.) 

1. Appeal — Harmless Error. 

An alleged error in admitting in évidence a policy of Insurance, without 
requiring plaintiff to offer tberewith tlie application on w nlcû the policy 
was based, and which formed part of the contract, held no ground for re- 
versai, where the application was afterwards admitted, iand went before 
the jury, on defendant's own offer. 

2. Life Insurance— Application— Evidence. . 

Affidavits of insured's neighbors in support of his application for a pen- 
sion, containing staternents as to his health, are properly excluded in an 
action on a policy subsequently applied for and obtained, when it does not 
appear that insured himself procured the affidavits, or knew their contents. 

3. Same— Report of Pension -Examining Phtsicians. > : 

The report of physicians who examined a person oh bis application for 
a pension is not admissible, as tending to show the falsity of staternents 
afterwards made by him in an application for life Insurance, where it does 
not appear that he knew of the report or its contents. 

4. Same— Déclarations and Admissions. 

Staternents made to a third party, by one.applying fora pension, as to 
his physieal condition at that tinie, are inadmissible in a suit upon a policy 
of life Insurance afterwards applied for and obtained by the pensioner. 

5. Same— Statements to Attorney — Privileged Communications. 

Staternents made by an applicant for a pension, to one acting as his at- 
torney in the matter, are privileged communications, and cannot be proved 
in an action upon a policy of life insuranee subsequently applied for and 
obtained by the pensioner. 

6. Same— Parol Evidence. 

An applicant for life insuranee stated, in answer to a question, that he 
was on the United States invalid pension roll, under the pension laws of 
1890, "for gênerai disability," and "not for any acute or chronic disease." 
In a suit on the policy, plaintiff was allowed to show that the ànswers in 
the application were written by the examining physician of the insuranee 
company; that, in answer to the question whether the applicant was on 
the invalid pension roll, the Iatter answered that he was there for gênerai 
disability; that the physician then asked if he had any acute or chronic 
disease, to which he answered, "No;" and that the physician himself then 
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added the statement, "Not for any acute or chronic dlsease." Held, that 
this évidence did not alter or diminish the terms of the written warranty, 
eo as to render the admission of the évidence erroneous urider the rule re- 
lating to paroi évidence. 

7. Same — Qualifibd Représentations. 

An applicant for life insurance, on his médical examination, stated, In 
answer to a question, that he was on the United States invalld pension 
roll, under the act of 1890, "for gênerai disability," and "not for any acute 
or chronic disease." It appeared, however, from a footnote of the médical 
examiner, that the insured proceeded to say tbat his pension was obtained 
at the solicitation of a pension lawyer about three years before, and that 
he could give no further particulars. Held, that this was a déclaration 
that he answered so far as his memory served; that it was then the duty 
of the company, if it desired to know the particulars, to examine the pen- 
sion roll; and that, although the pension records showed certain specifled 
dlseases, there was no breach of the warranty. 

8. Same— Trial— Instructions. 

Certain instructions to a jury, containing commenta In respect to con- 
ditions in fine print upon insurance policles, with a référence to the effect 
of conditions printed in like manner upon a railroad passenger ticket, held 
justly open to criticism, though not suflicient ground for reversai. 

In Error to the Circuit Court of the United States for the Northern 
Division of the District of Washington. 

This was an action by Christine Selby against the Mutual Life In- 
surance Company of New York to recovei upon three policies of life 
insurance upon the life of William Selby. In the circuit court a 
verdict was rendered for plaintiff, and judgment was entered accord- 
ingly. 67 Fed. 490. Défendant brought error. 

E. Lyman Short and Strudwick & Peters, for plaintiff in error, 
Fred H. Peterson and L. C. Gilman, for défendant in error. 
Before McKENNA, GILBERT, and ROSS, Circuit Judges. 

GILBERT, Circuit Judge. The défendant in error was the plain- 
tiff in an action brought in the court below to recover upon three 
policies of life insurance. The trial resulted in a judgment for the 
plaintiff for the amount sued for. The plaintiff declared upon poli- 
cies of life insurance issued by the défendant upon the life of William 
Selby, amounting in the aggregate to $10,000, payable to her as the 
beneficiary. The défendant admitted the issuance of the policies, 
and the payment of the premiums due therefor, and the death of 
the insured, but defended against liability on the ground of a 
breach of the warranties contai ned in the policies. It alleged that 
as a part of the contract of insurance, and as a condition précèdent 
to the defendant's liability thereon, the insured made certain war- 
ranties concerning the condition of his health, and his freedom 
from certain diseases named, and the grounds on which he had 
received a pension, and that the policies were issued and delivered 
to him in considération of such warranties, and on the faith of 
the truth of the same, but that ail of said warranties were untrue. 
Thèse allégations of the answer were denied in the replication. 
Référence must therefore be had to the application for insurance, 
and to the policy, to ascertain the terms of the contract. In the ap- 
plication the insured, after answering spécifie questions propounded 
by the insurance company, subscribed to the following: 



982 FEDERAL REPORTER, Vol. 72. 

"I also agrée that ail the foregoing statements and answers, as well as 
those that I make to the company's médical examiner In continuation of this 
application, are by me warranted to be true, and are offiered to the company 
as a considération of the contract" 

The policy which was issued upon said application contains the 
following récital: 

"In considération of the application for this policy, which is hereby made 
a part of this contract, the Mutual Life Insurance Company of New York 
promises to pay," etc. 

In its answer to the complaint the défendant made no référence 
to thé premiums paid on the policies, amounting in ail to $648, 
nor did it offer to refund or repay the same. The policy, unlike 
those ordinarily issued, contains no express provision whatever 
whereby the contract of insurance shall be deemed null and void if 
the facts warranted to be true are untrue, nor does it stipulate 
that in that event the sums that may hâve been paid, as premiums 
thereunder, shall be forfeited to the insurance company. 

It is assigned as error that the court admitted in évidence the 
policy of insurance without requiring the plaintiff to offer there- 
with the application on which the same was based, and which was 
a part of the insurance contract. The plaintiff in error was not 
prejudiced by this ruling, for the application was subsequently ad- 
mitted upon its own offer, and went before the jury. Edington 
v. Insurance Co., 67 N. Y. 185; Woodbury v. Hinckley (Colo. App.) 
32 Pac. 860. 

It is said that the court erred in excluding from the évidence cer- 
tain affidavits of neighbors of the insured, which had been obtained 
and used in support of his application for a pension. In thèse affi- 
davits it is recited that the pensioner had made certain statements 
to the afflants concerning the condition of his health. It did not 
appear that the insured himself procured the affidavits, or knew 
their contents. There was no ground upon which they were ad- 
missible in évidence. Swift v. Insurance Co., 63 N. Y. 186; Dille- 
ber v. Insurance Co., 69 N. Y. 256. The same is true of the rul- 
ing of the court concerning an alleged report of physicians who 
examined the insured on his application for a pension. The re- 
port was properly excluded for the same reasons that excluded the 
affidavits. It did not appear in the bill of exceptions that the in- 
sured knew of this report, or its contents. The report contained 
only the opinion of the physician. It was not admissible in évi- 
dence, against the insured or his beneficiary, in an action upon the 
policy. The most that could be claimed for either the affidavits or 
the report is that in case the afflants or the physician had appeared 
as witnesses in the case, and had testified otherwise than as shown 
therein, they might hâve been impeached by proof of their previ- 
ous contradictory statements. Schwarzbach v. Protective Union, 
25 W. Va, 622; Swift v. Insurance Co., 63 N. Y. 186. 

Error is assigned to the ruling of the court excluding the tes- 
timony of one James H. Wilson, who was called to testify con- 
cerning statements made to him by the insured concerning his 
physical condition at the time of his application for pension. No 
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error is found in this ruling. The statements of the insured were 
elearly incompétent évidence, and not binding upon the plaintiff. 
Insurance Co. v. Morris, 3 Lea, 101; Insurance Co. v. Cheever, 36 
Ohio St. 201; Schwarzbach v. Protective Union, 25 W. Va. 622; 
Dilleber v. Insurance Co., 69 N. Y. 256. It appeared, also, that 
the statements were made to the witness while ne was acting as 
attorney for the insured in obtaining his pension. Upon that 
ground, also, the évidence was properly excluded. Connecticut 
Mut. Life Ins. Co. v. Union Trust Co., 112 U. S. 250, 5 Sup. Ct. 119; 
Insurance Co. v. Schaefer, 94 U. S. 457; Liggett v. Glenn, 2 C. C. 
A. 286, 51 Fed. 394; Chirac v. Eeinicker, 11 Wheat. 280; Eding- 
ton v. Insurance Co., 67 N. Y. 185; Tramway Co. v. Owens (Colo. 
Sup.) 36 Pac. 848. 

It is assigned that there was error in the admission of paroi évi- 
dence tending to show that the answers made by the insured to the 
questions propounded in the application for insurance were not those 
that were actually written in the application. The testimony so ad- 
mitted was offered by the plaintiff to rebut the defendant's évi- 
dence in support of its défense of a breach of warranty. The 
warranty, as alleged in the answer, consisted in the fact that the 
insured had stated that he was on the United States invalid pension 
roll, under the pension laws of 1890, for gênerai disability, and not 
for any acute or chronic disease. The plaintiff had met this alléga- 
tion of warranty and the breach thereof by a gênerai déniai in his 
reply, and the défendant had submitted in évidence, in proof of the 
alleged breach of the warranty, a copy of the pension roll, in which it 
appeared that the insured was "disabled by piles, rheumatism, and 
naso-pharyngeal catarrh"; but it also appeared that his déclaration 
for pension alleged "permanent disability, not due to vicious habits, 
from deafness of left ear, catarrh, and gênerai disability, rheuma- 
tism." The plaintiff then called as her witness the physician who 
made the examination of the insured, and wrote his answers concern- 
ing his health and physical condition in the application for insurance. 
He was allowed to testify, over the objection of the défendant, that 
the insured had made answer to the question whether or not he was 
on the invalid pension roll by saying that he was, and that he was 
there for gênerai disability; that the witness then asked him if he 
had at that time any acute disease, and he answered, "No," and that 
he then asked him if he had any chronic disease, and that he made 
the same answer; that the witness then added the statement to the 
answer of the insured, "not for any acute or chronic disease." It is 
urged on behalf of the plaintiff in error that this paroi évidence was 
admitted erroneously, for the reason that it was incompétent by 
such testimony to alter the ternis of the written warranty, and that, 
even if such testimony were admissible, it could only be upon the 
theory that it was matter in estoppel, and that no foundation was 
laid in the pleadings for its admission upon that ground. In the view 
we take of the warranty and the évidence of its breach, the testimony 
so admitted and excepted to could not hâve prejudiced the plaintiff 
in error. The substance of the warranted statement was, that the 
insured was upon the pension roll for gênerai disability, and not for 
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any acute or chronic disease. The proof offered to establish the 
breach was that he was upon the pension roll, not only for gênerai 
disability, but also for certain named diseases. The paroi testimony 
which was thereafter offered by the plaintiff cannot be said to hâve 
tended to vary the written warranty, or to hâve in any way preju- 
diced the company's interests. The breach of warranty, if any such 
breach there were, consisted in the f act that the insured stated that 
he was on the pension roll for gênerai disability, and not for any 
acute or chronic disease, when he should hâve said that he was on 
the roll for gênerai disability, resulting from piles, rheumatism, and 
naso-pharyngeal catarrh. It appeared sufficiently from the applica- 
tion itself that the answers to the questions were reduced to writing 
by the médical examiner. It was immaterial whether the applicant 
volunteered the statement that he was on the pension roll "not for 
any acute or chronic disease," or whether he so answered in response 
to the spécial questions, as testifled by the médical examiner. In 
either case the statements were the statements of the insured, and 
their force as such was not in any degree diminished by the paroi 
testimony so introduced. 

Nor was there error in the refusai of the court to instruct the jury 
to flnd a verdict for the défendant. This instruction was requested 
on the ground that the insured had warranted that he was upon the 
United States invalid pension roll for gênerai disability, and not for 
any acute or chronic disease, whereas in fact he was on said roll for 
piles, rheumatism, and naso-pharyngeal catarrh, the évidence of 
which was uncontradicted, and that, since the warranted statements 
were untrue, the plaintiff could not recover. If any of the state- 
ments warranted by the insured to be true were not true, the policy is 
void, whether the statements were material or not. But the court 
cannot say, as a conclusion of law, that the warranted statement was 
untrue. The question propounded to the witness — whether or not he 
was on the United States pension roll, and, if so, for what disability 
— had référence to the act of 1890 (26 Stat. 182), which makes pro- 
vision for a pension to ail honorably discharged soldiers, who were 
in the service of the United States during the late war of the Ré- 
bellion, "who are now, or who may hereafter be suffering from a 
mental or physical disability of a permanent character, not the 
resuit of their own vicious habita." The answer of the insured was 
that he was upon such roll for gênerai disability, and not for any 
acute or chronic disease. If his answer had rested there, there 
would be good ground for saying that it was untrue; but it appears 
from the footnote of the médical examiner (which must be taken as 
a part of the answer) that the insured proceeded to say that his pen- 
sion was obtained at the solicitation of a pension lawyer, about three 
years ago, and that he could give no further particulars. Hère was 
a distinct déclaration that he had answered the question so far as his 
memory served him. Notice was thereby given to the insurance 
company that it might, on examining the pension roll, discover fur- 
ther particulars concerning its contents. If the company desired to 
know those particulars, it was its duty to pursue the investigation 
further. It was evidently satisfled to accept the recollection of the 
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insured concerning the grounds on which his pension was allowed. 
He did not warrant that he was on the pension roll for gênerai dis- 
ability. He warranted that such was his recollection of the facts. 
The company could only prove a breâch of the warranty by showing 
that at the time he made it the insured remembered or knew more of 
the particular diseases enumerated in his déclaration for a pension 
than he had stated in his application. Insurance Co. v. France, 94 
U. S. 561; National Bank v. Insurance Co., 95 U. S. 673; Fisher v. 
Insurance Co., 33 Fed. 549; Redman v. Insurance Co., 47 Wis. 89, 1 
N. W. 393; Wilkins v. Insurance Co., 57 Iowa, 529, 10 N. W. 916. 

It is assigned as error that the court, in ruling upon the objection 
to the admission of paroi testimony to vary the terms of the written 
contract, used the following language: 

"I do not know just on what ground it can be justlfied, but the courts bave 
done it, presumably because they intond to hold that insurance companies 
do assume some liability, which would be very difflcult to maintain if the 
strict letter of their policy which they issue were enforced to the full extent, 
and very few insurance pollcies would bind the companies. Like a passenget 
ticket issued at a station on a railroad, which is given to a traveler as a 
contract for transportatlon, it is fllled up with a lot of terms and conditions 
printed too fine for a person of ordinary eyesight to read, which exempts the 
carrier from every kind of obligation or liability to earry the passenger any- 
where; but the courts nevertheless do enforce tfie liability." 

Exception is taken to thèse remarks, on the ground that they tend- 
ed to préjudice the jury against the défendant. The learned judge had 
referred to the décisions of the United States suprême court permit 
ting oral testimony in such cases, and the language above quoted was 
used in expressing his view of the difîiculty of enf orcing the liability 
of an insurance company if the strict letter of the insurance contract 
were always observed. He made no comment upon the force of the 
testimony, or upon the rights of the respective parties to the contro 
versy. While the remarks were perhaps justly open to criticism, 
we do not think we would be justified in rêver sing the judgment 
because of them. 

Since we flnd no error occurring at the trial for which the judgment 
should be reversed, it is unnecessary to consider the question whether 
or not the insurance company, by retaining the premiums paid upon 
the policies, was thereby estopped to allège that the contract was 
void for breach of warranty. The judgment is afflrmed, with costs 
to the défendant in error. 



WADE v. TRAVIS COUNTY. 

(Circuit Court, W. D. Texas. March 13, 1896.) 

No. 2,284. 

1. Disqualification' op Fédéral Judge— Pecuniary Ikterest. 

A district judge who is a résident citizen and taxpayer of a county ls 
not disqualified by pecuniary interest from sitting in a case which involves 
the validity of bonds issued by the county. 
S. County Bonds— Validity — Constitutional Law— Provision fos Sinking 
Fund. 

The constitution of Texas provides (article 11, § 7) that "no debt for any 
purpose shall ever be incurred in any manner by any city or county, unless 
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provision is made at the tlme of creatlng the same for levying and collect- 
îng a BUfficient tax to pay the interest thereon, and to provide at least 2 
per cent as a sinking fund." Helâ, that it 1s the duty of the county com- 
missionefs' court, contemporaneously with the exécution of a contract for 
the building of a bridge to be paid for in county bonds, to levy a tax for 
a sinking fund and interest, and in default thereof the bonds are void, 
and that a levy made some six months after the exécution of the contract, 
"to create a sinking fund for bridge bonds," etc., without containing any 
référencé to the bonds provided for by the contract in question, could not 
be regarded as a fulflllment of the constitutional requirement. 

This was an action by Albert Wade against Travis county, Tex., to 
recover upon interest coupons of certain county bonds. Défendant 
demurs to the complaint. 

West & Cochran, Geo. F. Pendexter, and T. W. Gregory, for plain- 
tiff. 
Piset & Miller, for défendant. 

Before McCOEMICK, Circuit Judge, and MAXEY, District Judge. 

MAXEY, District Judge. Suit is brought by the plaintiff, who is 
a citizen of the state of Illinois, against Travis county, a municipal 
corporation of -the state of Texas, to recover upon interest coupons 
which hâve been detached from 47 certain bonds issued by the de- 
fendant for the purpose of building an iron bridge across the Colo- 
rado river. Défendant demurs to the pétition. Plaintiff is the 
owner and holder of coupons representing the interest due on ail 
of said bonds April 10, 1893, April 10, 1894, and April 10, 1895, for 
$60 each; and the suit is brought to recover the amount thereof, 
with interest. The contract providing for the construction of the 
bridge, and the issuance of county bonds in payment therefor, was 
executed by the King Iron Bridge & Manufacturing Company on the 
one hand, and the duly-constituted county authorities on the other, 
July 3, 1888. Briefly stated, by the terms of the contract the bridge 
company agreed to erect the superstructure of an iron bridge over 
the Colorado river, in a thorough, workmanlike manner; the work 
to begin on the 3d day of August, 1888, and to be completed on the 
15th day of November, following. In considération of the érection 
of the bridge the county agreed to pay the bridge company the sum 
of $47,000, in bonds payable in 20 years, and bearing 6 per cent 
interest, payments to be made as follows: 50 per cent, of the value 
of the work as the work progressed, and the balance on the flnal 
acceptance and completion of the bridge. 

Before entering upon the merits of the case, a preliminary ques- 
tion has been suggested by the district judge who is sitting with the 
circuit judge, touching the disqualification of the former to partici- 
pate in the décision. That question is as follows: The district 
iudge is a résident and citizen of Travis county, Tex., and a taxpayer 
thereof. This suit involves the validity of bonds and coupons issued 
by the county. The question arises, has the district judge such 
direct pecuniary interest in the resuit of the suit as disqualifies him 
from sitting in the case? Authorities examined by the court leave the 
question in some doubt, and, for the purpose of having it definitely 
determined by an appellate tribunal, we hâve concluded to hold that 
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disqualification on the part of the district judge does not exist. See 
Rev. St. U. S. § 601; City of Dallas t. Peacock (Tex. Sup.) 33 S. W. 
220; City of Austin v. Nalle, 85 Tex. 520, 22 S. W. 668, 960; Moses v. 
Julian, 45 N. H. 52; Peck v. Essex Freeholders, 21 N. J. Law, 656; 
Gregory v. Railroad Co., 4 Ohio St. 675; Pearce v. Atwood, 13 Mass. 
324; Dayton v. Crâne, 36 N. J. Law, 394; Board t. Fennimore, 1 N. J. 
Law, 190. And we suggest to counsel the propriety of reserving 
proper exceptions, in order that the point may be conclusively set- 
tled by the court of appeals. 

The merits of the controversy involve interesting though not diffi- 
cult questions for solution. The demurrers of défendant challenge 
the plaintiff' s right to recover on the ground that, at the date of the 
exécution of the contract between the bridge company and the 
county, no provision was made to pay the interest on the debt created 
and provide a sinking fund, as required by the organic law. The pé- 
tition and accompanying exhibits fail to disclose that the county com- 
missioners' court made spécial provision, by order or resolution, touch- 
ing a sinking fund, or interest on the particular bonds in question. 
But it is insisted by plaintiff that on the 23d day of February, 1888, 
the contract having been executed on July 3, 1888, the county com- 
missioners' court, at a regular term thereof, levied taxes for the year 
1888 on ail taxable property of the county, as follows: "An annual 
ad valorem tax of 20 per cent, for gênerai purposes, and an annual 
ad valorem tax of 15 per cent, for road and bridge purposes, on each 
$100 worth of property situated in said county and taxable by law;" 
and, further, that on the 13th day of February, 1889, the commis- 
sioners' court of the county levied taxes for the year 1889 as follows: 
"An ad valorem tax of 15 per cent, on each $100 worth of property 
for road and bridge purposes; and an ad valorem tax of 5 cents on 
each $100 worth of property to create a sinking fund for bridge bonds, 
and to pay the interest of said bonds." In this connection, it is fur- 
ther alleged in the pétition that the défendant delivered to the bridge 
company, on its contract for erecting the bridge, bonds as follows: 
On December 6, 1888, 5 bonds; on December 22, 1888, 10 bonds; on 
February 12, 1889, 10 bonds; and on July 3, 1889, the remaining 22 of 
said 47 bonds. The contention of the plaintiff is that, in making the 
gênerai tax levies above set forth, the county intended to provide for 
a sinking fund and interest on the bonds issued to the bridge com- 
pany. The défendant, however, insists that, at the date of the exécu- 
tion of the contract for erecting the bridge, the commissioners' court 
should hâve made a distinct and spécifie provision for such interest 
and sinking fund. The constitutional provision bearing upon the 
question is the f ollowing (section 7, art. 11) : 

"But no debt for any purpose shall ever be incurred in any manner by any 
city or county, unless provision 1b made at the time of creating the same for 
levying and collecting a suffleient tax to pay the interest thereoD, and to pro- 
vide at least two per cent, as a sinking fund." 

The imperative mandate of the constitution is that no debt, for any 
purpose, shall ever be incurred in any manner by a county, unless 
provision is made at the time of creating the same for levying and 
collecting a suffleient tax for the interest and sinking fund above 
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specified. "The word 'debt,' " says Mr. Justice Denman, "as used in 
the constitutional provisions above quoted, means any pecuniary obli- 
gation imposed by contract, except such as were at the date of the 
contract within the lawful and reasonable contemplation of the par- 
ties, to be satisfied out of the current revenues for the year, or out of 
some fund then within the immédiate control of the corporation." 
McNeill v. City of Waco (Tex. Sup.) 33 S. W. 324, citing authorities. 
And we think, as intimated in McNeill v. City of Waco, that a con- 
tract entered into for the construction or érection of any public im- 
provement authorized by law would be the création or incurring of 
a debt, within the meaning of the constitution. It follows that con- 
temporaneously with the exécution of the contract by the défendant 
and bridge company, to wit, July 3, 1888, the county commissioners' 
court should hâve made provision, by levy of a tax or otherwise, for 
a sinking fund and the interest on the bonds issued for the érection 
of the bridge. See Millsaps v. City of Terrell, 8 C. C. A. 554, 60 Fed. 
193; Berlin Iron Bridge Co. v. City of San Antonio, 62 Fed. 882. The 
levy made by the commissioners' court in February, 1888, could not 
be held applicable to the bonds in controversy, for the manifest rea- 
son that the contract for the érection of the bridge was not then in 
existence, nor even in contemplation of the parties, so far as the allé- 
gations of the pétition disclose. The gênerai levy made in February, 
1889, cannot be held applicable to the bonds of the bridge company, 
for tworeasons: First, it was made some six months after the ex- 
écution of the contract; and, second, the order of the commissioners' 
court authorizing the levy makes no référence whatever to the bonds 
in controversy, nor to the contract between the county and the bridge 
company. In other words, no provision was made, by levy of a tax 
or otherwise, by the county commissioners' court, either contempo- 
raneously with the exécution of the contract, or subsequently, for a 
sinking fund and interest on the bonds issued for the construction of 
the bridge. See Bassett v. City of El Paso, 88 Tex. 169, 30 S. W. 893. 
Hence we are led to the conclusion that the bonds, and, as a necessary 
corollary, the coupons detached therefrom, are invalid, and not en- 
forceable as such against the county. The demurrers of the défend- 
ant should be sustained, and it is so ordered 



BANCROFT v. SORIBNJBR et al.» 

(Circuit Court of Appeals, Nintb Circuit February 24, 1896.) 

No. 212. 

. CONTBACTS OP A8ENCY — ASSIGNABILITT. 

A contract by which a bookseller was constituted the sole and exclusive 
agent of a publisher, to sell, by subscription only, a certain book, and to 
collect payment therefor, required the agent to use bis beat efforts to 
procure as many subscriptions as possible, to exercise a minute Per- 
sonal supervision over ail canvassers, to remit within 30 days after shlp- 
ment a sum equal to the subscription priée, and to remit for 10,000 copies 

i Rehearing pending. 
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within one year after the complète publication of the work. The con- 
tracta of subscription were to be directly with the publishers, the agent 
to hâve compensation by commissions only, and the publishers required the 
agent to give them a Personal letter stating that he could fulfill ail bis 
engagements. Held, that this contract was purely one of agency, resting 
upon confidence In the personal skill, energy, and resources of the agent, 
and that it was therefore not assignable without the consent of the pub- 
lishers. 
8. Samr — Ratification of Assignment — Trial— Instructions. 

Where it was claimed that a principal, after refusing to recognize an 
assignment of a contract of agency, had ratified the assignment by fail- 
ing to answer certain letters addressed to him by the assignée, and by re- 
ceiving and retalning for a time certain moneys remitted by him, hdd, 
that it was sufflcient for the court, after explaining thèse transactions, 
to charge the jury that, notwithstanding the express refusai to recognize 
the assignment, they might consider thèse acts and omissions as a ratifica- 
tion, if they believed them to be such, under ail the circumstances. 

8. SAME — LIQUIDATED DAMAOES, 

A contract of agency for the sale of a book by subscription provided 
that in case of the agent's failure "to take subscriptions, make réquisitions, 
or remit for the total number of copies herein guarantied within one year," 
the agent should pay, as liquidated damages, the contract price, less com- 
missions and the cost of producing the books. In an action for breach of the 
contract the publishers, not relying solely on the agreed liquidation, gave " 
évidence of their actual damages; proving that by the failure to carry 
out the contract the books were left on their hands, and became unsalable, 
because of the décline of public interest in the subject-matter. Held that, 
independently of the question whether the above provision was for liqui- 
dated damages, or a penalty, the court would bave been justlfied in in- 
structing the jury that the verdict, if for plaintiff, should be for the full 
extent of the damages proven. 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

Geo. C. S.argent and Fox, Kellogg & Gray, for plaintiff in error. 
Chickering, Thomas & Gregory, for défendants in error. 

Before GILBERT, Circuit Judge, and KNOWLES and BELLIN- 
GER, District Judges. 

GILBERT, Circuit Judge. Charles Scribner's Sons, of New York, 
brought an action against A. L, Bancroft, of San Francisco, to re- 
cover moneys claimed to be due, and liquidated damages for the 
breach of two certain contracts for the sale by subscription of certain 
books which they had published. The trial resulted in a judgment 
for the plaintiffs for the recovery of the liquidated damages, in the 
sum of $7,734.49. 

There are three principal assignments of error. The first is that 
the court instructed the jury that the contracts were not assignable 
by Bancroft. From the bill of exceptions, it appears that on Janu- 
ary 31, 1890, Bancroft, under his firm naine of A. L. Bancroft & Co., 
wrote to Scribners, soliciting the agency of Stanley's book, "In Dark- 
est Africa," which was about to be published. The letter sets forth 
in détail the qualifications of the writer's firm; alludes to the fact 
that that firm are not publishers, and that their whole time and 
attention are given to the sale of subscription books. It explains 
their facilities for securing the largest possible sale, and states 
that they are young, full of energy, and possess ample capital, and a 
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détermination to lead ail others in the sale of subscription books. It 
closes with thèse words, "If you seek a guaranty from your gênerai 
agent, you ean reckon us in at the top figure." In a subséquent letter 
Bancroft refers Scribners to Messrs. Webster for information con- 
cerning his responsibility. This référence was found satisfactory. 
Scribners required that the contract be made by Bancroft individ- 
ually, and not in his firm name, and that he furnish them a personal 
letter stating whether or not he could fulfill ail his engagements, 
and whether they could rely upon him, and whether his wife would 
sign the guaranty clause as surety. When the contract was finally 
executed, Scribners wrote Bancroft that they had signed it upon the 
strength of his assurances. Later in the same year a similar contract 
was entered into concerning the sale of another book published by 
Scribners. The f eatures of the first contract that are pertinent to the 
question under considération are that, by its terms, Bancroft is made 
the sole and exclusive agent, to solicit subscrîptions, deliver books, 
and collect payments; that he agrées to use his best efforts to pro- 
cure as many subscriptions as possible, to advertise the book thor- 
oughly and sell by subscription only, to confine his opérations ex- 
clusively to his own territory, to remit within 30 days after shipment 
of books a sum equal to the subscription price of ail books consigned 
to him, to exercise a minute supervision over ail canvassers, and to 
remit for 10,000 copies within 1 year after the complète publication 
of the work. The contract contains numerous spécifications of the 
method in which Bancroft shall deal with and supervise ail sub- 
agents and canvassers, and it provides for the exécution of contracts 
of subscription directly between the subscribers and the publishers. 
Bancroft subsequently assigned his interest in both contracts to one 
Stuart The terms of the assignment are not stated. The inference 
from the language used in the correspondence is that it was an ab- 
solute transf er, whereby Stuart took the place of Bancroft, and the 
latter severed his connection with the agency. Bancroft announced 
to Scribners that he had made a sale of his entire subscription book 
business. Scribners refused to recognize the transfer, or to accept 
Stuart in lieu of Bancroft. 

From a considération of ail the correspondence, and the cir- 
cumstances connected therewith, it is apparent that the contract 
was purely one of agency, and that it rested upon personal considéra- 
tions. The agent was selected with great care. Both parties to 
the contract evidently believed that the success of the publication, 
and the extent of its sale,depended upon the expérience, skill, and en- 
ergy, as well as the resources and the facilities, of the gênerai agent; 
that upon his integrity and responsibility depended the pecuniary 
profit of the investment. It was not in any sensé a contract for the 
sale of goods. Bancroft was not a purchaser of the books. The 
books reinained the property of the publishers until they passed into 
the possession of the subscribers. At no time did a title in them 
vest in the agent. His interest was a commission upon the sub- 
scription money, — upon the purchase price received from the sub- 
scribers. Bancroft had proceeded under the contract until June 1, 
1891. At that time he was indebted to Scribners in more than 
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|2,000, and he was behind in his contract to the estent of 3,000 
orders. In May, Stuart had written that he was negotiating with 
Bancroft for the purchase of his entire subscription book depart- 
ment. Scribners at that time were pressing Bancroft for payment. 
On May 11, 1891, Stuart telegraphed them, "Before completing pur- 
chase, wish to ascertain whether you will grant extension Stanley 
delivery four or six months," to which he received this answer: 
"Our contract is with Bancroft. Might extend it six months." Two 
days later, Scribners wrote Bancroft, "We now beg to add that we do 
not know Stuart, and that we naturally look to you to complète your 
contract, and are anxiously awaiting your remittance and explana- 
tion." The contract with Bancroft provided for a 30-days crédit to 
him in making his remittances. Stuart assumed that this feature 
of the contract was also assignable to him. He even requested that 
the crédit time be extended to 60 days. Subsequently, indeed, and 
after the expiration of both the contracts, he wrote to Scribners, 
offering to send the money in advance, and before the shipment of the 
goods, if he might hâve satisfactory assurances that they would fill 
his orders promptly. But he never did, in fact, send money for any 
such payment in advance. In the case of a contract such as is hère 
disclosed, it is a presumption of the law that the trust is exclusively 
Personal, and that it cannot be transf erred or delegated by the agent 
without his principal's consent. Machine Co. v. Rosensteel, 24 Fed. 
583; Warner v. Martin, 11 How. 209; McCormick v. Bush, 38 Tex. 
315; Burger v. Rice, 3 Ind. 125; Flanders t. Lamphear, 9 N. H. 201; 
Titus v. Bailroad Co., 46 N. J. Law, 393. 

It is urged that conceding the contract of crédit to hâve been one 
of confidence and trust, and theref ore not assignable, so as to release 
Bancroft from his obligation, nevertheless he might transfer his 
interest to another, and thereafter sustain the relation of surety for 
that other. To this it may be said that the only information af- 
forded in the bill of exceptions concerning the nature of the transfer 
is that it was an absolute one. There was nothing to indicate that 
Bancroft remained surety for Stuart, and, if he were such surety, it is 
impossible to see how that fact would alter the relations between 
Scribners and their gênerai agent. Scribners, throughout the cor- 
respondence, ref used to recognize Stuart, and they undoubtedly had 
the right to hold their agent to a compliance with his contract, or, in 
default thereof , to disregard the transfer to any other. 

Error is assigned to the refusai of the court to charge, in sub- 
stance, that the délégation by an agent of the authority conferred 
upon him may in any case be ratifled by the principal, and that such 
ratification may be shown by words or acts, or by acts in spite of 
words to the contrary, or by proof of the acceptance of the benefits 
of the transaction concerning which the authority was delegated, 
and that the ratification of a part of an indivisible contract is the 
ratification of the whole. The only facts in the case which tended 
to prove ratification by Scribners of the transfer to Stuart was the 
fact that Scribners failed to answer certain letters which Stuart 
wrote them, and the fact that on October 1, 1891, they receïved from 
him a remittance of $2,413.75, which they passed to Bancroft's crédit. 
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Their explanation of this latter transaction, as given at the trial, 
was that they supposed the money to hâve corne from Bancroft in 
response to demands made upon him by their attorneys in San Fran- 
cisco. Soon after this money was received, however, Stuart pro- 
tested against the same being placed to the crédit of Bancroft's ac- 
count, and he threatened Scribners with a suit for its recovery. 
Scribners thereupon ref unded the money to Stuart. The court charged 
the jury fully concerning both thèse subjects, and submitted to it 
the question whether there was ratification by Scribners of the trans- 
fer and assignaient to Stuart. There was no occasion to add to the 
charge that was given upon this branch of the case. It is com- 
plained that the instruction, as given, fell short of saying to the jury 
that the acts of Scribners in ratification of the transfer were more 
io be regarded than their words in répudiation of the same. But 
the charge clearly implied this. The jury had before them the évi- 
dence of the words whereby the publishers made their objection to 
the assignment. The court, in effect, informed them that, notwith- 
standing thèse words, they might consider the failure of Scribners to 
answer Stuart's letters, and they might consider the acceptance and 
rétention of the money so sent by Stuart acts of ratification of the 
assignment, if they believed them to be such, under ail the circum- 
stances. 

The third assignment is that the court erred in instructing the jury 
in regard to the contract for damages. The contracts provided that 
"in case of his failure to take subscriptions, make réquisitions, or 
remit for the total number of copies herein guarantied within one 
year" Bancroft should pay, as liquidated damages, the contract price, 
Jess the cost to Scribners of the production, and the amount of his 
commissions. In other words, the parties liquidated the damages to 
be paid by Bancroft in case of breach of his contract, and fixed as the 
measure thef eof the amount of the profits which would thereby be 
lost to the publishers. It will not be necessary in this case to 
enter into a considération of the question whether this clause 
of the contract provides for liquidated damages, or for a penalty. 
The défendants in error did not rely solely upon the agreed liquida- 
tion of their damages, but upon the trial they introduced évidence 
of the actual damages they had sustained. They proved that, by the 
failure cf the plaintiff in error to carry out his contract, they were 
left with the books upon their hands, and that the books were by 
that time unsalable, owing to the décline of the public interest in 
the Stanley expédition, and that they could not be sold at the cost 
of their manufacture. The plaintiff in error made no effort to rebut 
or contradict this évidence, and introduced no proof whatever upon 
the subject. Under this state of the évidence, the court would hâve 
been justified in instructing the jury that, in case they found a ver- 
dict for the plaintiffs in the action, the amount thereof should be the 
full extent of the damages so proven. The judgment will be af- 
flrmed, with costs to the défendants in error. 
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QUINN v. DIMOND et al. 

(Circuit Court of Appeals, Ninth Circuit. February 24, 1896.) 

No. 247. 

L Appeal— Trial without Jury— Spécial and General Findings. 

In an action involving the question whether plaintiffs were wholesale 
liquor dealers, within the meaning of the internai revenue laws, a trial was 
had to the court without a jury- The court made spécial findings of fact, 
detailing the manner in which plaintiffs, as commission merchants, had 
purchased liquors to fill the orders of certain forejgn correspondeuts, and 
then added a gênerai finding that, "in executing such orders in the manner 
already stated, the plaintiffs were not engagea in the business of whole- 
sale liquor dealers, nor did they at any time sell or offier for sale foreign 
or domestic distilled spirits or wines in quantities of not less than five wine 
gallons at the same time." Eelà, that this was only the court's interpréta 1 
tion of the facts specially found, and did not preclude the appellate court 
from considerlng those facts, and determining therefrom whether the 
judgment was erroneous. Morrow, District Judge, dissenting. 

8. Internal Revenue— Who Are Wholesale Liquor Dealers. 

Commission merchants who, at the request of foreign correspondents, 
occasionally purchase liquors in quantity, and take charge of shipping the 
same, and either charge the costs and their commissions upon their books 
to the account of such correspondents, or draw upon them for the full 
amount of the purchase price with costs and commissions, are "wholesale 
liquor dealers," within the meaning of Rev. St. § 3244, and liable, as such. 
to the spécial tax. Morrow, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

This was an action at law by W. H. Dimond and others against 
John C. Quinn, collector of internai revenue, to recover money paid, 
under protest, as an assessment under the internai revenue laws. 
The case was tried to the court without a jury, and the court after 
making findings of fact and of law, rendered judgment for plain- 
tiffs. Défendant brings error. 

H. S. Foote and Samuel Knight, for plaintiff in error. 
Page & Eells and Chickering, Thomas & Gregory, for défendants 
in error. 

Before GILBERT and ROSS, Circuit Judges, and MORROW, 
District Judge. 

GILBERT, Circuit Judge. The défendants in error were the 
plaintiffs in an action brought against John C. Quinn, collector of 
internai revenue for the First district of California, to recover the 
sum of f 300, paid, under protest, upon an assessment made against 
them by the commissioner of internai revenue, under the internai 
revenue laws of the United States, upon the ground that the said 
plaintiffs were wholesale liquor dealers. The plaintiffs, in their 
complaint, set forth the transactions which were held to render 
them liable to the tax, and stated that, during the period for which 
they had been so assessed, they were commission merchants, and 
that, as the agents of certain principals, residing in Mexico and 
the states of Central America, they had purchased, from time to 
time, from wholesale liquor dealers in San Francisco, for shipment 
v.72ff.no.8— 63 



994 FEDERAL, REPORTER, Vol. 72. 

to their principals, wines and liquors in quantities of not less 
than five gallons, as ordered by their principals, and they alleged: 

"ThatWuch purchases were unlformly made atthe lowest obtainable market 
priées for the account of such principals, and not for the account of plaintiffs; 
that such purchases were involced and chargea to plaintiffs by the vendors 
thereof , la the ordinary course of trade, and for the sole reason that the prin- 
cipals 'of said plaintiffs were traknown to said vendors, and had no established 
crédit with them; that the said Wines and liquors, so purchased, were there- 
after rèceived, and at once shipped by plaintiffs to their foreign principals, 
and a ùsual mercantile commission chargea to such principal for the services 
of plaintiffs in acting as purchasing agents." 

It was the judgment of the circuit court that the plaintiffs were 
not subject to the tax. 

, The sole question presented on the writ of error is whether or 
not, under the facts, the défendants in error were wholesale liquor 
dealers, within the meaning of section 3244 of the Kevised Stat- 
utes, which provides as follows: 

"Wholesale liquor dealers shall pay $100. Every person who sells or offers 
for sale foreign or domestic distllled spirits or wines, in quantities of not less 
than Ave wine gallons at the same time, shall be regarded as a wholesale 
liquor dealer." 

Section 3242 denounces a penalty against every person who car- 
ries on the business of a rectifier, wholesale liquor dealer, etc., with- 
out having paid the spécial tax provided in the foregoing section. 
The facts as found by the trial court were, that the défendants in 
error — 

"Did occaslonally purchase, from wholesale dealers, at the request of foreign 
correspondents, such quantities of wine or liquor as might be speciflcally 
named in such request, in quantities frequently being not less than flve wine 
gallons &% the same time. Such orders were carried out by them as follows: 
On receipt thereof the plaintiffs purchased the spécifie amount called for by 
such orders from the wholesale liquor dealers, who thereupon prepared the 
package for shipment to the foreign country, marking the same with the 
foreign merchant's mark and address, as furnished by the plaintiffs. The 
liquor dealer thereupon dellvered the package to the ship at plaintiffs' request, 
and obtained Its receipt therefor, and delivered the same to the plaintiffs, who 
thereupon attended to the shipment thereof, and caused bills of lading to be 
issued therefor in the name of the foreign customer as consignée, provided 
that such customer had, at thé time, sufficient funds in the plaintiffs' hands 
to pay the costs and charges of the same, including a commission on such 
purchase, hereinafter stated, or crédit, the équivalent thereof with the plain- 
tiffs. In ail other cases in which plaintiffs undertook to exécute the foreign 
order the bills of lading were taken 'to order.' The plaintiffs thereupon at- 
tached a draft by themselves upon their foreign correspondent for the amount 
of the consignment, charges, and said commission, and sold the draft to such 
bank in San Francisco as would pay the best rate for it. The amount thus 
realized paid for the consignment and the charges accruing thereon, including 
such commissions. The consignment was sometimes insured by déclarations 
on open policies held by the foreign correspondent, and at other times by 
policies taken out by the plaintiffs and made payable to their order, and in- 
dorsed by them to the bank which bought the draft. On making the pur- 
chase, the plaintiffs made up an account and invoice for the foreign purchaser, 
charging him with the précise amount chargea by the liquor dealer, including 
expènses of shipment and a commission of from 2% to 5 per cent., according 
to the amount of the order,, for their own services in executing the commission 
of purchase, and crediting the foreign purchaser with ail discounts rèceived. 
The wholesale liquor dealer from whom the purchase was made charged the 
plaintiffs with the amount of the purchase, and rendered his account to them, 
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by whom he was paid. Thls was done beeause he did not know, and would 
not give crédit to, the forelgn correspondent. The plaintiffs were not pur- 
chasers for their own use in such cases, and did not at any time claim or 
assert title to the purchases made under orders from the foreign correspondent. 
They did not carry any liquors in stock, nor would they sell liquor, or offer 
to obtain liquors for any person applylng to them for such purpose. Exeept 
under the circumstances hereinbefore stated ,— that is, upon the request of a 
foreign correspondent,— the plaintiffs had nothing to do with the purchase or 
handling of liquors." 

Thèse findings are in the nature of a spécial verdict, and they 
must control the gênerai finding which recites that: 

"In executing such orders in the manner already stated, the plaintiffs were 
not engagea in the business of wholesale liquor dealers, nor did they at any 
time sell or ofCer for sale foreign or domestic distilled spirits, or wines, in 
quantifies of not less than flve wine gallons at the same time." 

This gênerai and concluding finding can only be regarded as the 
expression of the court's interprétation of the facts previously 
and specially found. It does not preclude this court from consid- 
ering the facts stated in the spécial findings, and determining 
whether or not, under those facts, the judgment was erroneous. 
It is obvious, moreover, that if there were no spécial findings, and 
if the case were now presented upon a record showing only the 
gênerai finding, the court would still be required to consider the 
same state of facts that is contained in the spécial findings, for 
those facts are ail specially pleaded in the complaint, and the de- 
fendants in error must abide by their own statement of the facts 
which they hâve declared upon in their complaint, and upon which 
they predicate their right to recover. 

It is clear, from thèse facts, that the défendants in error were 
commission merchants, in the matter of purchasing and shipping 
liquors, as in other transactions. They purchased the goods in 
their own names, and acquired the title thereto. The vendors 
looked to them for payment, and could not hâve held the foreign 
correspondents therefor. So, also, in shipping the goods to the 
consignées, the défendants in error dealt therewith as the own- 
ers thereof. They either chargea the costs and their commissions 
upon their books to the account of the foreign correspondents, or 
they drew upon them for the full amount of the purchase price, 
together with the costs incurred and their commission or profit 
in the transaction. There was no privity between the original 
vendor and the foreign consignée. In short, the défendants in 
error carried on the business of liquor dealers by going out and 
buying from others the goods that were needed to fill the orders 
that they received. They bought the goods, and sold them at a 
profit. One who thus buys for the purpose of filling a spécial or- 
der is to ail intents as truly a dealer as one who carries a stock 
of goods for the same purpose, and it is unimportant that his 
profit is received in the form of a percentage upon the cost of the 
goods to him, or that it is called a "commission." Slack v. Tucker 
& Co., 23 Wall. 321; Bank v. Logan, 74 N. Y. 568; U. S. v. Kall- 
strom, 30 Ped. 184; U. S. v. Rose, 28 Int. Rev. Rec. 274. 

In Slack v. Tucker & Co. the question arose whether commission 
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merchants were wholesale dealers under the internai revenue act 
of 1864. The court said that, though the persons there seeking to 
avoid the tax imposed on wholesale dealers — 

"Did not keep the goods at their store, and thougb, as sales were made, the 
goods, by their direction, were put up at the mill, and directed to the pur- 
chasers, yet they were sent to and received by the plaintiffs, who delivered 
them if the purchasers were in Boston, or shipped them if the purchaser» 
resided elsewhere. The goods passed through their hands before the pur- 
chasers received them. They came into their possession as soon as it was 
necessary to enable them to fulfill their contracts of sale. In our opinion, 
therefore, the plaintiffs were commission merchants, and chargeabie, as such, 
with the tax in question as 'wholesale dealers.' The différence between a 
factor or commission merchant and a broker is stated by ail the books to be 
this: A factor may buy and sell in his own name, and he has the goods in 
his possession; while a broker, as such, cannot, ordinarily, buy or sell in his 
own name, and has no possession of the goods sold. The plaintiffs made the 
sales themselves, in their own names, at their own store, and on commission, 
and had possession of the goods as soon as the sales were made, and delivered 
or shipped them to their customers. This course of business clearly consti- 
tuted them commission merchants, as contradistinguished from mère brokers 
or agents." 

This is substantially what was done by the défendants in error, 
according to the allégations of their complaint, as well as the 
spécifie findings of the court below. 

The défendants in error rely upon U. S. v. Howell, 20 Ped. 718; 
U. S. v. Bonham, 31 Fed. 808; U. S. v. Allen, 38 Fed. 736; and 
U. S. v. Vinson, 8 Fed. 507. In U. S. v. Howell, the défendant was 
a grocer. Upon the order of one B., who wrote him a letter re- 
questing him to purchase for B. a barrel of whisky of a certain 
brand and quality, for a fixed price, and to send it to him, he 
purchased a barrel of whisky from a wholesale liquor dealer, and 
had it forwarded from the liquor dealer directly to B. This he 
did solely as a matter of accommodation, and he made no charge 
for his services. He made an entry in his books against B. for the 
purchase price of the whisky, and the liquor dealer charged the 
défendant in his books in the same amount. The court said : 

"The défendant was a spécial agent to purchase the barrel of whisky for 
B., under spécial instructions as to the price and quality. The barrel went 
directly from the store of 0., the liquor deale.r, to B., and it was not at any 
time or in any way the goods of défendant." 

The facts in the case differ materially from those in the case at 
bar. The défendants in error in the case before the court were 
not agents purchasing goods for others, in a single transaction, 
purely for accommodation, and without profit. By their course 
of dealing, they held themselves out to be engaged in the business 
of purchasing, upon spécial orders, liquors for foreign consignées. 
They paid for the goods with their own funds, and received the 
possession thereof. They looked to their consignées for the direct 
payment to them of their outlays and costs and compensation. 

Nor is the décision in U. S. v. Bonham applicable to the case be- 
fore the court. In that case it was held that, to constitute the 
offense of carrying on the business of a retail liquor dealer with- 
out having paid the spécial tax, the accused must hâve procured 
the liquor with intent to retail it, and that it was not enough 
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that, having the liquor on hand for his own use, he let others hâve 
it as a matter of kindness or neighborly feeling, although he took 
money from them for the accommodation. In U. S. v. Allen the 
défendant was engaged in procuring and furnishing, to any one 
who would patronize him, liquors in quantities less than five gal- 
lons. He testified that he received orders, and that he required 
those who made the orders to pay the cost price in advance, and 
upon the delivery of the liquor to pay an additional price per bot- 
tle as rémunération for his services in going into a neighboring 
state to procure it. It did not appear that he bought spécifie quan- 
tities of liquor to correspond with spécial orders. The court, with- 
out intimating what would be its ruling had the évidence shown 
that the liquors were bought in spécifie quantities to meet spécial 
orders, held the défendant to be a dealer within the meaning of 
section 3242 of the Eevised Statutes, and said: 

"The word 'dealer' is not conflned to one who sells his own property only. 
If one opens out a place of business for the purpose of furnishing, to ail who 
may patronize him, liquors, malt or spirituous, In quantities less than five 
gallons, he 1s engaged in the business of a retail liquor dealer, irrespective of 
the question of the rnanner or mode in whieh he acqujres or procures the 
liquors from the manufacturera. The fact that he procures, from the manu- 
facturer or wholesaler, the liquor in quantities, and disposes of the same for 
profit to any one who may call upon him, certainly mates him a dealer." 

In TJ. S. v. Vinson it was held that employers who buy tobacco 
and deal it out to their employés at cost, charging them with its 
cash cost, are subject to the spécial tax required to be paid, under 
section 3244 of the Eevised Statutes, by those whose business it is 
to sell or offer for sale manufactured tobacco. The court said: 

"In construing doubtful cases of this kind, the possible conséquences to the 
government and to indivlduals ought to be borne in mind. The law being 
one for the raising of revenue, it ought to be construed liberally In favor of 
the government." 

The judgment is reversed, with costs to the plaintiff in error, 
and the cause is remanded to the court below with instructions to 
enter a judgment for the défendant in the action. 

MOEROW, District Judge (dissenting). In the title of the Ee- 
vised Statutes of the United States, relating to internai revenue, 
spécial taxes are required to be paid by personls engaged in or car- 
rying on certain specified occupations. Section 3232 provides that: 

"No persons shall be engaged in or carry on any trade or business herein- 
after mentioned until he has paid a spécial tax therefor in the manner herein- 
after provided." 

The fourth subdivision of section 3244, as amended by section 18 
of the act of February 8, 1875, and as further amended by section 
é of the act of March 1, 1879, provides that: 

"Wholesale liquor dealers shall each pay one hundred dollars. Every per- 
son who sells or offers for sale foreign or domestic distilled spirits, wines, or 
malt liquors, otherwise than is hereinafter provided, in quantities of not less 
than five wlne gallons at the same time, shall be regarded as a Wholesale 
liquor dealer." 
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Section 3242, as amended by section 16 of the act of February 8, 
1875, provides: 

"That any person who shall carry on the business of a * * * wholesale 
liquor dealer, * * * without. having paid the spécial tax as required by 
law, * * * shall, for every such offense, be flned," etc. 

Williams, Dimond & Co. are shipping and commission mer- 
chants, doing business in San Francisco. On the 17th day of Oc- 
tober, 1892, the commissioner of internai revenue assessed a spécial 
tax against the flrm, amounting to $200, together with a penalty 
of 50 per cent, amounting to $100, making a total assessment of 
$300. The assessment was made on the ground that the firm had 
been carrying on the business of wholesale liquor dealers during 
the two years ending June 30, 1893; and the question, in the cir- 
cuit court, was whether, under the provisions of the Revised Stat- 
utes, the firm of Williams, Dimond & Co. had been so engaged in 
and carrying on the business of wholesale liquor dealers during 
the period mentioned. The case was tried by the court without a 
jury, and the findings of fact and conclusions of law were separately 
stated. The court found speciflcally, as a fact, that the défendants 
in error had not been engaged in the business of wholesale liquor 
dealers in the following findings: 

"(4) The plaintiffs were not, during any portion of the term comprised in the 
said assessment of tax, engaged in the wholesale liquor business, nor did they 
carry on such business, or sell or offer for sale foreign or domestic distilled 
spirits or wines in quantities of less than five wine gallons at the same time, 
nor did they, during any portion of said time, contemplate so doing. * * *" 

"(9) In executing such orders in the manner already stated, the plaintiffs 
were not engaged in the business of wholesale liquor dealers, nor did they at 
any time sell or offer for sale foreign or domestic distilled spirits or wines 
in quantities of not less than five wine gallons at the same time." 

The orders, referred to in the last flnding, were orders to pur- 
chase wines or liquors, received by Williams, Dimond & Co. from 
foreign correspondents, and executed by them, as agents or brokers, 
through regular wholesale liquor dealers. The court further 
found, in the seventh finding, that: 

"The plaintiffs were not purchasers for their own use in such cases, and 
did not at any time claim or assert title to the purchases made under orders 
from the foreign correspondents. They did not carry any liquor in stock, 
nor would they sell liquor, or offer to obtain liquors for any person applying 
to them for such purpose. Except under the circumstances hereinbefore 
stated,— that is, upon the request of a foreign correspondent,— the plaintiffs 
had nothing to do with the purchase or handling of liquors." 

The court found, as a conclusion of law, that the tax complained 
of was unlàwfully assessed, and that the plaintiffs were entitled 
to a judgment. 

Where a ,case is tried by the court without a jury, its findings 
upon questions of fact are conclusive, and this court can consider 
only the rulings of the lower court on matters of law, properly 
presented in a bill of exceptions, and the further question, where 
the findings are spécial, whether the facts found are sufflcient to 
sustain the judgment rendered. Tyng v. Grinnell, 92 U. S. 467, 
469; Stanley v. Supervisors, 121 U. S. 535, 547, 7 Sup. Ct. 1234; 
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Smith v. Gale, 144 U. S. 509, 525, 12 Sup. Ct. 674. The findinga 
in this case to winch I hâve referred are cleàrly suffi cient to sup- 
port the judgment, and, in my opinion, no inferences can be drawn 
from the other flndings of the court, relating to the purchases, 
made by the défendants in error as agents of foreign correspond- 
ents, that will overcome or contradict the spécifie flndings that 
they did not carry on the business of selling or offering for sale 
foreign or domestic distilled spirits, wines, or malt liquors. But, 
assuming that flndings Nos. 4 and 9 should be properly treated as 
conclusions of law, rather than as flndings of fact, I am still of 
the opinion that the défendants in error are not within the pro- 
visions of the statute. It is alleged in the complaint, and admitted 
in the answer, that they were, at ail times mentioned, copartners, 
doing business as shippers and commission merchants. They had 
no store or place where distilled spirits, or wines, or malt liquors 
were kept for sale or in stock. They did not, in the language of the 
statute, "engage in or carry on the business" of selling or offering for 
sale distilled spirits, wines, or liquors. The provision and penalty 
were intended to apply, in my opinion, to liquor dealers who sell 
as a business; that is to say, to those who distinctively engage in 
the business of selling and offering for sale spirits, wines, or liq- 
uors, and not to a person or firm who, while engaged in another 
and entirely différent commercial pursuit, occasionally, and as a 
matter of convenience to their foreign correspondents, act as their 
agents or brokers in the purchase from regular dealers of wines 
and liquors for shipment to such foreign correspondents. In 5 
Am. & Eng. Enc. Law, p. 123, a "dealer" is deflned as "one who 
makes a business of buying and selling; he is the middleman be- 
tween the producer and consumer of a commodity." A single act 
of buying and selling is not sufficient. Overall v. Bezeau, 37 Mich. 
506. The mère fact that the transaction, as between the défend- 
ants in error and the foreign correspondents for whom they bought, 
was, practically, a purchase, and that the profit to the défendants 
consisted in the commission which they chargea their customers 
for this transaction, loses its force, so far as the applicability of 
the section of the statute is concerned, when it is noticed that the 
original vendors charged the défendants with the amount of the 
purchase, and were paid by them, because they did not know, and 
would not give crédit to, the foreign correspondents. In Slack v. 
Tucker & Co., 23 Wall. 321, a firm of commission merchants sold by 
samples, and the sales were their own. The goods came into their 
possession as soon as it was necessary to fulflll thèse contracts of 
sale. The court, distinguishing between a factor who had pos- 
session of the goods and a broker who had not, held that the mer- 
chants in that case were wholesale dealers. Applying this dis- 
tinction in the présent case, the défendants in error would not be 
liable to the tax. 
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ULMAN et al. v. RITTER. 
(Circuit Coutt, D. West Virginia. March 12, 1896.) 

1. Violation of Injunction — Actual Notice — Contempt. 

Actual notice of a perfected Injunction ls binding on the party enjoined, 
before actual service, and disregard of it constitutes contempt of court. 

2. Same— Adviob op Counsel. 

The fact that the defendant's eounsel advised him that an injunction 
was not binding on hiin until service of the same does not relieve him of 
the contempt, but may be considered by the court as a matter of mitiga- 
tion, in flxing the punishment. 
8. Injunction — Prévention op Waste pending Litigation. 

A court of equity will restrain the commission of waste pending litigation, 
and, when it is sought to protect timber standing on land in controversy, 
the court will préserve the status quo of the land until the end of litiga- 
tion. 
4 Same — Modification. 

A modification of an Injunction will be generally refused when the order 
of modification would change the status quo of the property in litigation. 

Rule against William L. Ritter to show cause why he should not 
be punished for contempt in violating ah injunction. 

James H. Ferguson and Couch, Mournoy & Price, for complain- 
ants. 
Brown, Jackson & Knight and W. P. Rucker, for défendant. 

JACKSON, District Judge. On the 22d day of July, last, Ul- 
man & Iaeger presented their bill to me, at chambers, praying for 
an injunction to restrain the Elkhorn & Sandy River Land Trust 
from cutting and removing timber from the lands set out and de- 
scribed in the bill, and claimed by complainants. On the same day 
the injunction was allowed as prayed for ; restraining the défendants, 
their agents and serrants, from the further cutting and removing 
of timber from the land claimed by complainants, upon their en- 
tering into bond, with good security, to pay ail damages and costs 
awarded against them in the event of its dissolution. The bond 
required was given, and notice of the injunction was served on the 
défendants on the 22d, 24th, and 26th days of August, 1895. To 
this bill the défendant Ritter was not made a party. Subséquent- 
ly, on the 30th day of December, the same plaintiffs filed another 
bill against William L. Ritter, the défendant in this action, who 
claims title to the timber on 3,000 acres of land purchased from . 
the Elkhorn & Sandy River Land Trust, the défendants in the first 
bill referred to in thèse proceedings, which land is claimed by the 
plaintiffs, and for recovery of which they hâve instituted actions 
of ejectment against the défendants. The usual order was al- 
lowed, restraining the défendant Ritter from cutting and removing 
timber from the disputed premises. Upon the 28th day of Janu- 
ary, last, eounsel for the plaintiffs moved the court for a rule 
against the défendant Ritter, requiring him to appear and show 
cause why he should not be fined and attached for the violation of 
the order of injunction, and flled a number of affidavits in support 
of said motion. The rule was awarded, whereupon the défendant, 
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by Mb counsel, appeared, waiving service of process, and pleaded 
not guilty, filing at the same time his answer denying the alléga- 
tion that he had violated the injunction. Upon this state of the 
pleadings, évidence was introduced both in support of the motion 
to make the rule absolute, as well as to discharge the défendant. 

From the évidence I flnd that the défendant entered into a writ- 
ten contract with the Elkhorn & Sandy River Land Trust on the 
31st day of July, 1894, whereby he purchased, and became the 
claimant of, the timber on the 3,000 acres of land claimed by the 
plaintiffs; that, both prior to and shortly after the date of the con- 
tract, he was engaged in the cutting and removing of the timber 
from the disputed land. It also appears that there was more or 
less discussion and talk among the people of the county, and in the 
neighborhood of defendant's opérations, as to the title of the lands 
from which the timber has been taken. It also appears that Iae- 
ger had previously published and continued a notice, in a news- 
paper printed in the county, forbidding the cutting and removing 
of timber from his lands, and had also served a written notice on 
the défendant to the same effect, which should hâve had the effect 
of not only putting the défendant, but the public in gênerai, upon 
inquiry as to his title to the lands, which was duly recorded as 
provided by law. It further appears that actions of éjectaient 
hâve been brought by Iaeger against the Elkhorn & Sandy River 
Land Trust, under whom the défendant Ritter claimed. In this 
connection it is to be observed that thèse lands are chiefly, if not 
altogether, in a state of nature, mostly unoccupied, and known as 
"timber lands," and subject to the incursive déprédations of par- 
ties who hâve little or no respect for the légal rights of the rightful 
owner. It is a well-known fact that the demand for timber lands 
in this state, within the past few years, has greatly increased, 
which fact has stimulated the grasping désire of dealers in them 
to such an extent as often boldly to appropriate what does not 
legally belong to them. I think I may say, without fear of success- 
ful contradiction, that this condition of things is the resuit of in- 
considerate législation, which has been the fruitful source of much 
litigation. The sales of lands, both by the sheriffs and the school 
commissioners, for taxes, are nearly always irregular, and their ac- 
tion has given rise to much litigation. It is to be greatly regretted 
that so many sales by the school commissioners hâve been attacked 
for f raud, and in some instances with very strong grounds on which 
to base the charge. It might possibly be wise législative action if 
our législature would ascertain in some way what amount of money 
is realized from the sale of lands by school commissioners, and 
what amount of f unds so realized is turned into the treasury of 
the state, and whether any of our school commissioners, who hold 
the relation of public offlcers to our state, are guilty of spéculation, 
either directly or indirectly, by purchase in the lands they sell. 

I hâve departed to some extent from the considération of the 
facts bearing directly on the controversy in this case, for the rea- 
son that the lands in controversy hâve more or less a history of 
the same character; hence this litigation. 
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,P€sfore,I ; discuss thp,faffts pertinent to the issue in this cause, 
let as détermine what the law is, governing the action of courts 
in cases of this character. The first position of the défendant is 
that he was not bound to respect the injunction until he was duly 
served with a copy of the order, and that he was so advised by his 
counsel. This position is not well taken, but, even if it were, the 
proof in this case clearly establishes the fact that cutting was go- 
ing on nearly, if not fully, 24 hours after the service of the order 
of injunction by the deputy marshal, who testified that he served 
Ritter with a copy of the order on Monday, the 13th day of Janu- 
ary, 1896, shortly after 3 o'clock of the afternoon of that day. This 
js the time fixed by the marshal when actual service and notice 
was had. Ritter knew that John Green, one of his employés, with 
his force of axmen, was cutting on the left-hand fork of Elkhorn 
when he was served with the order; yet, without taking prompt 
measures to stop him, he eut timber during the entire day on the 
14th, or 24 hours after the service of the order of injunction. An- 
other witness, an employé of Ritter, proved that he eut logs on 
Tuesday, which were hauled to the mill and converted into lum- 
ber. The évidence of other witnesses tends to show that the cut- 
ting and removing of timber continued up to the evening of the 
14th, which establishes the fact that there was a seeming indif- 
férence upon the part of the défendant in respecting the order of 
the court, if in fact there was not a willful violation of its order. 
But it is not necessary to rest the conclusion of the court upon the 
fact that the order of injunction was violated after the actual serv- 
ice of it upon the défendant. The évidence shows that the mar-. 
shal was in search of Ritter on Friday, the lOth of January, to 
serve him with a copy of the order; that, about 3 o'clock of that 
day, Rucker and Hamill, the counsel of Ritter, and who were his 
retained attorneys, and had been for three years, read the order of 
injunction in the hands of the marshal. Ritter admits he heard of 
it the same evening; that Mr. Beevers had informed him fhat the 
marshal had it and was looking for him. It is unnecessary to 
notice the fact at this time that he and his counsel went to Charles- 
ton to confer with the counsel of Iaeger, which exhausted three 
days, during which time the order of injunction was utterly dis- 
regarded. The counsel for défendant seek to relieve him from the 
responsibility of his conduct in this respect, contending that knowl- 
edge thus acquired, of the existence of the injunction, had no légal 
and binding effect upon him. I cannot agrée with them in their 
position, and I am unable to flnd, either in the text-books or adju- 
dicated cases, any authority to sustain such a position. If such a 
position could be maintained, it would destroy, to a great extent, 
the effect of the restraining powers of courts of equity, and their 
usefulness would be greatly impaired. I hold the unquestioned 
law to be that an injunction becomes operative from the time the 
order was made, and effective upon the party from the time he has 
notice of its existence. It is a matter of no moment how the dé- 
fendant acquired the information of its existence. When once he 
has been apprised of the fact, he is legally bound to desist from 



ULMAN V. EITTEE. 1003 

doing what he is restrained and inhibited from doing. If this 
were not the rule, often great in jury could be inflicted, in number- 
less cases, though the mandate of the court was in existence. Mr. 
High states the law to be "that any means of information whereby 
notice of the order is actually brought to the knowledge of the par- 
ties enjoined is sufficient." And this position is well sustained by 
the great weight of authority. A sporadic case may occasionally 
be found where there is an effort upon the part of the court to dis- 
tinguish the case under considération from what is accepted as be- 
ing the rule of law. Cases of this character stand alone, and only 
rule the law in the case decided, and are, by the great weight of 
authority, overruled. It therefore follows from what I hâve said 
that, if the défendant Ritter became informed and was aware of 
the existence of the order, it was his duty at once to take the nec- 
essary steps to comply with its mandate, for the reason that it be- 
came operative upon him from the moment he acquired such infor- 
mation. Not to do so is a contempt of the order of the court, for 
which he must answer. The suggestion that the défendant was 
acting under the advice of counsel furnishes no excuse for his con- 
duct, but courts, in determining the degree of any punishment they 
will inflict for the violation of their orders, always give weight to 
that fact, when they are assured that such advice was given in 
good faith. In view of what has been said, I reach the conclusion 
that orders of courts must be respected as long as they hâve a légal 
existence. No one has a right to détermine for himself whether 
he will respect or disregard an order of court, and if he does so, of 
his own volition, or in pursuance of légal advice, he merely takes 
the law into his own hands, and must answer for his cohduct, 
whether the order of the court was right or wrong. Having reached 
the conclusion that the défendant Ritter was guilty of a violation 
of the order of injunction issued by the court, it remains for the 
court to détermine the degree of punishment to be inflicted for such 
violation of its order. I am unable to flnd from the facts that the 
défendant willf ully disregarded the court's mandate, but acting un- 
der the advice of counsel, as well as making an effort to adjust the 
différences between him and the plaintiff Iaeger, he did not prompt- 
ly take the steps he should hâve taken, for at least three days, to 
comply with the mandate of the court. Under ail the circumstan- 
ces of this case, I hâve reached the conclusion to impose only a 
fine of $100, and costs; and, if not promptly paid, exécution will 
issue at once. 

In this case the défendant also asks for a modification of the 
order of injunction, based mainly on the grpund of delay upon the 
part of the plaintiffs in the assertion of their rights, which he 
claims was équivalent to acquiescence on their part. The défend- 
ant Eitter admits that he purchased a timber right of the Elkhorn 
& Sandy River Land Trust on the 31st day of July, 1894. He also 
admits that the agent of the plaintiffs served a notice upon him 
July 27, 1894, four days before he executed the contract for the 
purchase of the timber right, which notice informed him of Iaeger's 
right In addition to this there was printed in a newspaper of 
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gênerai circulation in the county a notice by Iaeger warning alî 
parties against cutting timber or committing waste upon bis lands. 
Tbe défendant admits tbat he knew of this publication, but «eeks 
to shelter himself behind the fact that he did not know where the 
lines of Iaeger's survey run. In this connection, it is apparent 
from the évidence that the lines of thèse surveys was the subject 
of more or less discussion, not only in the neighborhood of defend- 
ant's opérations, but in the county generally. It is true that Iae- 
ger did not promptly institute légal proceedings against the défend- 
ant, who had a pocket contract with the Elkhorn & Sandy River 
Land Trust. This, to some extent, is accounted for by the absence 
of Ulman, who was a joint owner of the land with Iaeger, and who 
for a long time was absent from this country, in foreign lands. It 
appears that it was necessary to hâve his co-operation, arising out 
of the fact that there was some friction and dispute between Iaeger 
and Ulman as to their respective interests in the land, and that 
Iaeger was advised by counsel that he could not well proceed with- 
out the consent of Ulman, which, to some extent, accounts for the 
delay complained of in bringing suits. Ritter's contract was exe- 
cuted, as we hâve seen, on the 31st day of July, 1894. On the 18th 
day of July an injunction was obtained by the plaintiffs against 
the vendors of Ritter, their agents and assigns, to stop the commis- 
sion of waste on the land in dispute. The plaintiffs allège that 
at the time they sued out that injunction they had no knowledge 
of Ritter's contract with the défendants, which was in his pocket 
and not recorded, and for this reason they did not make him a de- 
fendant in the first bill of injunction. This injunction was ob- 
tained less than one year after Ritter had executed his contract 
under which he was operating. It is fair to présume that, when 
Ritter's vendors were served with the injunction, they must hâve 
informed Ritter, their vendee, of that fact. On the 18th day of 
September, 1895, the plaintiff brought suit against the défendant 
and his vendor to assert his title to the lands in controversy. 
Can it be said that notice given to Ritter just after he commenced 
work on the land before his contract was executed, and with in- 
junction served on his vendors within a year, and an action of eject- 
ment brought against him and his vendors in a little over a year, 
that there was such delay as to justify the court in modifying the 
order of injunction? I think not. He had notice of the plaintiffs' 
rights at once. In fact, this notice was given before his large 
mill was placed on the land; for it is shown that, for some reason, 
he delayed for some time the placing of this mill on the disputed 
land, leaving it on the side track of the railroad. He knew before 
he placed it on the disputed land that Iaeger and Ulman claimed 
the land, and he was evidently waiting to détermine his action 
after he had the notice served upon him. Such action on his part 
is in accord with the common history of the owners and claimants 
of the timber lands in our state. They pay but little, if any, atten- 
tion to each other's rights. Independent of the facts to which we 
refer, I think there was no such unusual delay in this case — admit- 
ting there was a delay of 18 months, as claimed by the défendant— 
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as amounted to an acquiescence in defendant's acts. The injunc- 
tion in this case is not embraced in that class of cases where or- 
ders are obtained simply for harassing and annoying the défend- 
ants. Hère are actions of ejectment pending to try the title. This 
injunction is ancillary to that proceeding to préserve the status 
quo of the land in controversy. I held in the case of King v. Bus- 
kirk, 1 that an injunction for that purpose was proper; that 
the rights of ail parties might be preserved during the litiga- 
tion. This position was most vigorously contested, but it was sus- 
tained by the appellate court, and is universal law. It is laid 
down as law by Mr. High that, "when a state of things connected 
with the property touching which an injunction is sought has re- 
mained undisturbed for a long period of years," a preliminary 
injunction will not be granted. There is no such state of things in 
this case. The suits were ail commenced inside of two years, and 
even the delay in commencing suits for that period of time is, as 
we hâve seen, accounted for. There is no such long acquiescence 
on the part of the plaintiffs as the law contemplâtes, which would 
justify the court in modifying the order of injunction in this case. 
This is a case somewhat différent from the class of cases where 
courts modify injunctions. It is not an unusual thing for courts 
to modify an injunction when the order does not disturb the status 
of the property. But when the order modifying the original or- 
der would hâve that effect, as in this case, courts rarely do so. 

The contention that the plaintiffs, by their silence after the no- 
tice given by them to the défendant, acquiesced in his conduct, is 
not supported by the facts. But suppose they relied on their no- 
tice, and took no légal steps after it was given; would they be 
estopped by what he presumed was an apparent acquiescence? I 
think not. Their title was of record in the county in which the 
greater portion — if not, in fact, ail — of the land lies; and they 
had a right to présume that, after prompt notice of their claim of 
title, the défendant would not persist in the commission of waste 
without some effort on his part to fully inform himself as to the 
rights of the différent claimants to the land in controversy. But 
it does not appear that he made any such effort. On the contrary, 
seemingly contented, and resting on his supposed rights, he ignored 
the notice the plaintiffs had served upon him, and continued his 
opérations, apparently without regard to conséquences. I hold 
that thèse plaintiffs hâve a right to préserve every tree standing 
on the disputed land until the court holds their title is not good as 
against the défendants. In contemplation of law, and for the pur- 
poses of this injunction, the land belongs to them, and every stick 
of timber standing on it belongs to them. I ought not to enter 
an order which opérâtes to coerce thèse plaintiffs to sell their 
timber against their will, under the conditions that exist in this 
case. Courts may and do enforce contracts, but they never make 
them, between parties. To grant the motion in this case, modify- 
ing this injunction, would, in effect, be a contract between the court 

* No opinion filed. 
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and the défendant for the sale of this timber, depriving the plain- 
tiffs of their légal right to participate in making the contract. I 
cannot lend my sanction to such légal proceedings, and, for the 
reasons assigned, décliné to modify the order of injtinction here- 
tofore made. An order will be prepared continuing the injunction 
until the further order of the court. 



In re CHAVEZ. 

(Circuit Court, S. D. California. March 2, 1896.) 

Habeas Coepus— Imfrisoned Convict — Location of Penitbntiakt. 

The faet that a penitentiary over which the territory of Arizona claims 
and exercises jurisdictlon is alleged to be beyond its boundary, and in 
the state of California, is no ground for issuing a writ of habeas corpus to 
release one imprisoned therein under sentence of an Arizona court. A 
boundary dispute cannot be created or determined in this manner, especially 
as territories are authorized by statute (Act June 16, 1880) to provide for 
maintaining their convicts in the prisons of other states or territories. 

This was an application by Cal vert Wilson for a writ of habeas 
corpus for Avaristo Chavez. 

Calvert Wilson, for petitioner. 

ROSS, Circuit Judge. It is provided by section 754 of the Re- 
vised Statutes of the United States that such an application "shall 
be made to the court, or justice, or judge authorized to issue the 
same, by complaint in writing, signed by the person for whose 
relief it is intended, setting forth the facts concerning the déten- 
tion of the party restrained, in whose custody he is detained, and 
by virtue of what claim, or authority, if known. The facts set 
forth in the complaint shall be verified by the oath of the person 
making the application." In the pétition it is stated that Chavez 
is unable, by reason of his imprisonment, to make the application, 
and that it is therefore made by the petitioner on his behalf, and 
by his express authority. It is provided by section 755 of the Re- 
vised Statutes that the court or justice or judge to whom an ap- 
plication for such a writ is presented "shall forthwith award a 
writ of habeas corpus, unless it appears from the pétition itself 
that the party is not entitled thereto." Assuming that the facts 
stated sufficiently excuse the absence of the signature and vér- 
ification of the prisoner, I am of the opinion that it appears from 
the pétition itself that the writ should not be awarded. The pé- 
tition shows upon its face that Chavez was regularly convicted in 
the Fourth judicial district of the territory of Arizona of a vio- 
lation of section 2139 of the Revised Statutes of the United States, 
upon which conviction he was duly sentenced by that court to 13 
months' imprisonment in "the territorial prison at Yuma, Arizona 
territory," and "that he pay a fine amounting to the sum of one 
hundred dollars, and to stand committed until the amount of said 
fine shall hâve been fully paid, or said défendant'? authorized dis- 
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charge according to law," and "that the said [United States] mar- 
shal transport the said Avaristo Ohavez to the said territorial 
prison, and deliver him, the said Chavez, to the keeper of said 
territorial prison, and that the said keeper detain the said Avaristo 
Ghavez according to this sentence." It further appears from the 
pétition that Thomas Gates, whom the pétition allèges unlawfully 
restrains Chavez of his liberty, is the superintendent of the ter- 
ritorial prison of Arizona, at Yuma, and that that prison was es- 
tablished by section 2417 of the statutes of Arizona in the town of 
Yuma, county of Yuma, territory of Arizona, and that it is the 
only territorial prison of Arizona territory. The pétition allèges 
that as a matter of fact 'the prison was built and stands about 500 
feet outside of the Arizona boundary,. and within the state of Cal- 
ifornia, and that alleged fact constitutes the real ground of the 
alleged illegality of Chavez's imprisonment It thus appears from 
the pétition itself that the territory of Arizona claims and exer- 
cises jurisdiction over the ground upon which the prison is located, 
and no adverse claim thereto upon the part of the state of Cali- 
fornia is made to appear. I think it very clear that a dispute in 
respect to the true boundary between the state of California and 
the territory of Arizona cannot be created or determined upon a 
pétition for a writ of habeas corpus on behalf of one duly con- 
victed and sentenced and imprisoned by the government establish- 
ing and maintaining the prison. It will be time enough to con- 
sider whether the prison in question is, as a matter of fact, within 
the limits of the state of California, when that state asserts some 
right to it, and when the question is presented in an appropriate 
proceeding. Besides, it is not true that persons convicted and 
sentenced to imprisonment by the courts of Arizona must nec- 
essarily be imprisoned in that territory; for it is provided in para- 
graph 10 of the act of congress entitled "An act making appro- 
priations for the sundry civil expenses of the government for the 
fiscal year ending June 30, 1881, and for other purposes," approved 
June 16, 1880, "that the législative assemblies of the several ter- 
ritories of the United States may make such provision for the care 
and custody of such persons as may be convicted of crime under 
the laws of such territory as they shall deem proper, and for that 
purpose may authorize and contract for the care and custody of 
such convicts in any other territory or state, and provide that such 
person or persons may be sentenced to confinement accordingly 
in such other territory or state; and ail existing législative enact- 
ments of any of the territories for that purpose are hereby legal- 
ized." 1 Supp. Eev. St. p. 299. Writ denied. 
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UNITED STATES T. MURPHY et al. 
(Circuit Court of Appeals, Second Circuit March 17, 1896.) 

1. Customs Duties— Classification— Wohsted Dress Goods— When Wilson 

IiAW Took Effect. 

The provision in the tarife act of August 27, 1894, that the réduction of 
duties therein made on "manufactures of wool" was not to take effect until 
January 1, 1895, did not apply to manufactures of worsted. Hence wo- 
men's and children's dress goods of worsted imported in the meantima 
should hâve been classified under paragraph 283 of that act, and not under 
paragraph 395 of the act of October 1, 1890. 68 Fed. 908, afflrmed. 

2. Same. 

The act of May 9, 1890, known as the "Dingley Act," which required the 
secretary of the treasury to classify ail worsted cloths as woolens, was not 
a mère administrative régulation, but an amendment to the existing tariff 
law (Act 1883), changing the duty on worsteds (U. S. v. Ballin, 12 Sup. Ct. 
507, 144 U. S. 1), and hence was superseded by the McKinley act of Octo- 
ber 1, 1890, which covered the entire field of wool and worsted manufac- 
tures. 

This is an appeal from a décision of the circuit court, Southern 
district of New York (68 Ped. 908), reversing a décision of the board 
of gênerai appraisers, which afflrmed the action of the collecter of 
the port of New York in the classification for customs duties of cer- 
tain merchandise imported by the appellees, Alexander Hurphy & Co. 

Wallace Macfarlane, for the United States. 
Wm. Wickham Smith, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE,- Circuit Judge. The articles in question were en- 
tered from the steamship Waesland, August 29-30, 1894. The board 
of appraisers found them to be women's and children's dress goods, 
composed of worsted, and the correetness of that flnding is conceded. 
The importera claimed they were dutiable under the Wilson tariff, 
then in force, being the act of August 27, 1894. Paragraph 283 of 
that act provides as follows: 

"283. On women's and children's dress goods, coat linings, Italian cloth, 
buntlng, or goods of similar description or character, and on ail manufactures, 
composed wholly or in part of wool, worsted, the hair of the camel, goat, 
alpaca or other animais, * • * valued at not over fifty cents per pound, 
forty per centum ad valorem; valued at more than fifty cents per pound, fifty 
per centum ad valorem." 

The collector assessed them for duty under paragraph 395 of the 
McKinley tariff, being the act of October 1, 1890, which paragraph 
reads as follown: 

"395. On women's and children's dress goods, coat linings, Italian cloth, 
bunting, and goods of similar description or character, composed wholly or in 
part of wool, worsted, the hair of the camel, goat, alpaca, or other animais, 
and not specially provided for in this act, the duty shall be twelve cents per 
square yard, and in addition thereto fifty per centum ad valorem." 

The collector claimed to find authority for classifying thèse worst- 
ed dress goods under the act of 1890, instead of under the act of 
1894, in paragraph 297 of the latter act, which reads as follows: 

"297. The réduction of the rates of duty herein provided for manufactures 
of wool shall take effect January first, 1895." 
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On behalf of the government it is contended that the words "man- 
ufactures of wool," as used in that paragraph, are to be given the 
broadest construction, and to be held to include "manufactures of 
worsted," although it is apparent from paragraph 283, above quoted, 
that the framers of that act evidently understood that "manufac- 
tures of wool," "manufactures of worsted," "manufactures of camel 
hair," and "manufactures of goat hair," were différent articles. It 
is unnecessary to discuss this contention. We entirely concur in the 
opinion of the judge who heard the case in the circuit court, which 
opinion will be found reported 68 Fed. 908. 

An additional argument is presented hère which does not seem 
to hâve been pressed upon the circuit court. On May 9, 1890, while 
the tariff of 1883 was in force, congress passed what is known as 
the "Dingley Act" (chapter 200, Laws 1890; 26 Stat. 105). It 
reads as follows: 
"An act providing for the classification of worsted cloths as woolens. 

"That the secretary of .the treasury be, and ne hereby ls, authorized and 
directed to classify as woolen cloths ail imports of worsted cloths, whether 
known under the name of worsted cloth or under the naines of worsteds or 
diagonals or otherwise." 

Counsel for the government contends that this act was intended 
to abrogate the old rule of construction based on commercial désig- 
nations; that worsteds were thereafter to be classifled as woolens; 
and that, therefore, it was a permanent instruction to be followed by 
customs offlcers, until expressly repealed, irrespective of whatever 
changes might subsequently be made in rates of duty on woolen or 
on worsted cloth. If the Dingley act were given the construction 
approved by the circuit court in the Southern district of New York 
in Ee Ballin, 45 Fed. 170, there might be force in this contention. 
It was held in that case that this statute was purely administrative, 
regulating a spécial method of classification, to be carried out by of- 
ficiai action of the secretary of the treasury, and with nothing on 
its face to indicate that it was intended to repeal or in any way alter 
any act imposing customs duties. If it were a mère administrative 
régulation, it might fairly be urged that it would remain in force 
until some other administrative statute prescribed some différent 
method of classification. But the difficulty hère is that this décision 
of the circuit court was reversed by the suprême court. U. S. v. 
Ballin, 144 U. S. 1, 12 Sup. et. 507. That court held that it was a 
self-executing act, providing for a rate of duty on worsted cloths. 
In other words, its effect was to amend the tariff of 1883 by insert- 
ing therein a provision for worsted cloths, laying upon such cloths 
the same rate of duty as that tariff prescribed for woolen cloths. 
Subsequently, the McKinley act, of October 1, 1890, was passed. It 
contains paragraphs covering the entire field of wool and worsted 
manufactures, including woolen cloths and worsted cloths, and, of 
course, superseded the earlier tariff act of 1883 and the Dingley act, 
which, as construed by the suprême court, was simply an amend- 
ment of that act. In re Straus, 46 Fed. 522; Kent v. U. S., 68 Fed. 
536. The Dingley act, therefore, is no longer in força 

The décision of the circuit court is affirmed. ,< 

v.72F.no.8— 64 
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DADIRRIAN v. YACUBIAN et al. 
. (Circuit Court, N. D. Illinois. March 25, 1896.) 

Tradb-Mark— Pokbign Name of Article— Matzoon. 

The word "Matzoon," having been in use in Armenia for centuries to des- 
ignate an article of food made of fermented milk, cannot be appropriated as 
a trade-mark by the manufacturer who first introduced both the nanie and 
the article into the United States. Nor, on the theory that the word bas 
become in a spécial or secondary sensé a mark of origin for complainant's 
goods, can défendants be enjoined from the use of the word on a label 
which, by a distinctive mark and accompanying printed explanations, 
plainly indicates the product bearing such label to be that of défendants 
and not that of complainant. 

In Equity. On motion. 

Suit for injunction by Margar G-. Dadirrian against Meshack M. 
Yacubian and Elia Tekirian. Complainant moves for a preliminary 
injunction. 

Betts, Hyde & Betts and W. B. Whitney, for complainant. 

A. P. Brown and Dupée, Judah, Williard & Wolf, for défendants. 

SHOWALTER, Circuit Judge. Complainant, Dr. Dadirrian, is a 
physician. He is a native of Cesaria, in Turkish Asia Minor, and 
since August, 1884, has been, and now is, a résident and citizen of 
this country. Commencing in 1885, he bas manufactured, and from 
July of that year has sold in New York, Chicago, and other cities a 
liquid or semiliquid préparation, which from the first he has called, 
and named on his bottles, "Matzoon," or "Dr. Dadirrian's Matzoon." 
He now moves for an injunction to stop défendants — natives of Ar- 
menia, but naturalized in this country — from using the name "Mat- 
zoon" in connection with a like product manufactured and sold by 
them in this country from a time, it would seem, prior to 1894. 
In Armenia and Oriental countries other than China and Japan, a 
familiar and common article of food or diet is, and for centuries has 
been, made from sterilized and fermented milk. This product va- 
ries in consistency from a jelly to a liquid or semiliquid form; the 
latter being especially appropriate, also, as a diet for the sick. In 
Armenia the common, ancient, and familiar name of this product is 
a word which, by translitération into English letters, becomes "Mad- 
zoon" or "Matzoon." In connection with the sworn pleadings and 
a very large number of affidavits, two books of Oriental travel, writ- 
ten in English, and published in this country in 1868, — one in Bos- 
ton and the other in New York, — were produced at the hearing. In 
thèse books the word "Madzoon" repeatedly appears, the référence 
being to the article of food or diet already mentioned. As written 
in Armenian characters, the name which thèse authors thus repro- 
duced in English letters is not intelligible to persons unacquainted 
with the Armenian tongue. The writers referred to either used a 
translitération which had previously corne under their notice, or 
spontaneously adopted what seemed to them the appropriate letters 
to indicate in English the name as sounded by the people who habit- 
Jtelly spoke of the food product in question. It is iasisted by corn- 
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plainant that "Matzoon," as used by him, is not a translitération — at 
least, not the correct translitération — of the Armenian word. The 
point is not very material, but I cannot hold, on the testimony hère, 
that "Matzoon," rather than "Madzoon," is not, under the rules which 
comparative philologists would apply to the case, the accurate and 
correct translitération. 

Complainant contends, also, that the liquid or semiliquid form of 
the food has a distinctive name in Turkish, and is properly called 
"Taan," and not "Matzoon," even in Armenia. In his older circu- 
lars, Dr. Dadirrian said: 

"Fermented milk, as an article of food, and as a refreshing beverage, both 
for invalida and persons in health, lias been known and used in Oriental coun- 
tries since the earliest date. The inhabitants of thèse countries, during tûe 
season of intense heat, both within doors and under the sun, resort to it to 
allay their burning thirst, instead of using béer, soda water, and the like, and 
obtain great refreshment therefrom. During a practice of fifteen years in 
Asia Mlnor and Constantinople, Dr. Dadirrian found Matzoon the best adapted 
préparation of fermented milk to supply nourishment to the sick room. Since 
its introduction into this country, uniform excellence and recognized etticacy 
of Matzoon has galned the absolute confidence and esteem of every physician," 
etc. "* * » As a préventive of Asiatic choiera, choiera morbus, summer 
complaints of infants, and ail diarrheal disturbances, and as the only food in 
thèse diseases, Matzoon is used extensively in Asia and America. * » * 
Matzoon is a fermented milk, such as is used extensively in the Orient as. a 
refreshing beverage, and as invalids' food. * * * This préparation of milk, 
as made in the Oriental countries, is materlally différent from, and believed 
to be greatly superior to, any other in use in this country." 

The two English writers already spoken of, in their use of the 
word "Madzoon," refer to the liquid or semiliquid form of the article 
in question. The record con tains other and conflicting testimony on 
the point. But, on the entire showing, I am hardly at liberty to 
hold that the préparation made and sold by Dr. Dadirrian is not in 
fact "Matzoon," as so called in Armenia, and familiarly and com- 
monly made, used, and dealt in, in that and other Oriental countries. 

Apart from the word "Matzoon," the device noted on complain- 
ant's label as his trade-mark is a pictorial représentation of Mt. 
Ararat, with the ark and dove at the summit. Défendants, on their 
label, place above the word "Matzoon," conspicuously displayed in 
red, the capitals "Y" and "T" intertwined; being the initial letters 
of their names, Yacubian and Tekirian. They call their product "Y. 
T. Matzoon." In other respects their label is not an imitation of 
complainant's. Their right to use the word "Matzoon" is therefore 
the matter in controversy. They say on their label : 

"Y. T. Matzoon is made from the best and purest sterilized milk. Matzoon 
has been in use in ail parts of the Orient for thousands of years as a food for 
invalids, and persons in health, to allay thirst during revers," etc. "Matzoon 
has the advantage over milk in being more easily digested, and because It 
does not curdle, and can be retained in the stomach wlien any other form of 
food would be rejected. Y. T. Matzoon and Matzoon used in the Orient are 
the same préparation, the additional initiais denoting our brand." 

Matzoon had been brought to this country, and had been made, 
used, and probably sold hère, by Armenians résident hère, long prior 
to 1884. But it had no currency or established place in trade in 
this country until Dr. Dadirrian commenced his manufacturing busi- 
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ness. To him is largely due the introduction of Matzoon as an ar- 
ticle of trade in America. It is doubtless true that his success, and 
the currency given to this article with the trading public by him, 
was a condition carefully noted by thèse défendants, and determina- 
tive of their policy in entering the fleld as competitors with him in 
trade. It is possibly true, also, that his profits would be greater if 
défendants' business should be stopped, or if, being permitted to go 
on, they should be stopped from calling their product "Matzoon," 
and should be obliged to use the Turkish name, or to coin, and fa- 
miliarize the trading public with, a name for the same other than 
"Matzoon." It may be law that whoever produces a manufactured 
article which is new may also coin a name for the same, and use 
that name as a trade symbol to indicate, as against persons who may 
choose to manufacture and sell a similar product, the origin of the 
article as made by himself, and that so long as such name continues 
to hâve the function of identifying his goods, — that is to say, until 
it shall hâve passed into the vocabulary of common speech as a 
generic name for goods of the same kind, and thus shall hâve in fact 
ceased to indicate the origin of goods made by said pioneer manufac- 
turer, — a competitor cannot use such name as a mark of origin for 
his product. See section 220, Browne, Trade-Marks. Again, a man- 
ufacturer of an article of a class well known, and designated by a 
name in common use, may coin or sélect an arbitrary or fanciful 
word as a trade symbol to indicate the article as made by him. He 
may possibly sélect from a foreign language a word which, to the 
people who speak that language, indicates the same product, and be 
protected in his monopoly of said foreign word as a trade symbol 
for his own product. But I cannot hold, on the showing hère, that 
this complainant originated either a manufactured product or a 
name. The article which he in July, 1885, commencée! to manufac- 
ture and sell, was no less new and strange to the trading public in 
this country than was the name which belonged to it. If the thing 
called "Matzqon" had been old and familiar in the American mar- 
kets with a name likewise old and familiar in the vocabulary of 
trade and custom in this country, it may be that complainant might 
hâve used the strange and unfamiliar combination of letters "Mat- 
zoon" as a mark for the goods made by himself. But no competitor 
could, even then, hâve been prevented from instructing or inform- 
ing the public that the product made by himself, and ail similar prod- 
ucts, belonged to the class of goods used from time immémorial by 
Oriental peoples, and called in Armenia, or elsewhere in the Orient, 
"Matzoon." Under the circumstances supposed, the word might, per- 
haps, to a degree, hâve performed the function of a trade-mark, but 
its use in good faith as a médium of information concerning the food 
product in question could not hâve been inhibited. 

When Dr. Dadirrian commenced business, in 1885, the liberty of 
importing or of making and selling Matzoon, and of calling it by its 
name, and of informing the trading public by advertisements or la- 
bels what Matzoon was, and of the long and familiar use which had 
been made of it in Eastern countries, belonged to any one. I know 
of no rule in the law of trade-marks or good will, nor does any way 
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of thinkîng about the subject occur to me, whereby that liberty could 
be taken away, or in any manner abridged, as the resuit of what has 
been done by Dr. Dadirrian. The semblance of right in him arises 
out of the circumstance that he, in effect, long monopolized the trade 
in Matzoon in this country, and out of the further circumstance that 
he, by his skill and industry, has, in effect, introduced Matzoon to the 
trading public hère. As long as there was no compétition, he had 
no need of a trade-mark; that is to say, the word "Matzoon" could 
not hâve had any function as distinguishing his goods from the 
goods of another. But, as will be seen from his circulars already 
quoted, he did not, in his relations with the trading public, even 
seek to use the word "Matzoon" as a trade-mark. It was more prof- 
itable, as well as more honest, for him to inf orm his patrons and the 
public that what he was offering them had stood the test of time 
and use among the peoples of the East. He therefore called the 
product by a name which the immémorial usage of a people familiar 
with the same had given it. 

Neither, on the other hand, do thèse défendants, as will be seen 
from their label, use "Matzoon" as a mark of origin for their goods. 
This word, with them, is the generic name. The intertwined let- 
ters "Y. T." is their mark of origin. They had no more right to make 
and sell their product than to inform the public what Matzoon is, 
how long and how universally it has been used in the East, what are 
its spécifie virtues, and that they are making it and selling it in this 
country. 

It is said that, because the word hère in question would be en- 
tirely unrecognizable to the ordinary English-speaking person, if 
seen in Armenian characters, the translitération "Matzoon" may be 
monopolized in this country as a trade symbol. I am cited to cer- 
tain prior litigations instituted by Dr. Dadirrian, in which this view 
has apparently prevailed. A word is a combination of articulate 
Bounds by which men communicate with each other. To say that 
the Armenian characters whereby the sound "Matzoon" is indicated 
are unknown to a person who does not know them is a proposition 
which carries with it no information. The impulses by which a 
word extends itself from the usage of one people to that of another, 
the laws of comparative philology by which a translitération — when 
the elemental sounds of one language are signifled by written signs 
unknown in the other — is explained and held to be accurate, and 
the arrangement of English letters which reproduce the word, are 
subject to the exclusive dominion of no man. In the vocabulary of 
a person unacquainted with the letters or characters in which any 
language is written, but who know s the article hère in question, 
made from sterilized and fermented milk, as "Matzoon," that word 
has a place. By such person such word will be spontaneously used 
as a means of communication. A word must exist in speech before 
it can be signifled in letters or characters. I am not able to see how 
the légal aspects of the case would be différent if the name "Mat- 
zoon" were written in the same characters in Armenian as in Eng- 
lish. A déclaration by thèse défendants, whether written or spoken, 
that the article made and offered for sale by them is Matzoon, is 
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true, equaily with thé like written or spoken déclaration by com- 
plainant as to the article made and ofîered for sale by him. Let it 
be assumed that thèse défendants are taking advantage of a popular- 
ity and knowledge of "Matzoon" on the part of the trading public 
winch Dr. Dadirrian has been the chief instrument in bringing 
about; how, in view of their labels, and of the facts shown on this 
hearing, can it be fairly declared that they are trying to pass off or 
sell their product as having been mauufactured by him? The strong 
contention is that Dr. Dadirrian introduced into this country a 
product which was unknown hère, and by a name which was equaily 
unknown, and that, since the name has become identifled hère with 
the article as made by him, his property in the name should be recog- 
nized. But, as already said, the product was in fact old, as was 
also the name. The ignorance of people in this country touching 
It, its uses and its name, cannot be treated as property, and be, 
in a manner, capitalized as an élément in the good will of this com- 
plainant. This would be the case if no other dealer were permitted 
to tell what Matzoon is, and what a considérable portion of the 
human race has found it useful for, after an expérience with it under 
that name which, according to the record, dates back some eight 
centuries. 

In the English case, Davis v. Stribolt, 59 Law T. (N. S.) 854, both 
plaintiff and défendant were importing from Norway, and sell- 
ing in England, a kind of béer made in Norway, and there known 
as "Bokol." Both the article and the name were new in England, 
and, because the name "Bokôl" was unknown in that country, it was 
urged in that case, as in this, that plaintiff could make it the subject 
of exclusive appropriation as a trade symbol. But the court (Chitty, 
J.) said: 

"If the argument were well founded, the Importer lnto this country of any 
foreign article not previously known in this country could restrain any one 
else from using the name by which it was called In the country in which it 
was produced." 

And also: 

"The complainant's position amounts to this: that, although they cannot 
Btop the sale of the article hère, they can prevent anybody else from selllng 
the article under Its only appropriate name." 

In Canal Co. v. Clark, 13 Wall. 311, complainant had for more 
than 20 years been the sole producer of coal from a certain région 
in Pennsylvania. This coal complainant marketed under the name 
"Lackawanna Coal," and by that name complainant's product was 
known to the trade. In course of time other and cheaper coals 
from the same région became known as "Pittson" and "Scranton" 
coals. The défendant was advertising and selling thèse latter coals 
as Lackawanna coals, and complainant sought to hâve him enjoined. 
It appeared that ail coals from that région had corne to be classed 
in statistics, and not infrequently spoken of in the trade, as "Lacka- 
wanna Coal." The injunction was déni éd. The suprême court of 
the United States said: 

"The office of a trade-mark is to point out distinctively the origin or owner- 
Bhlp of the article to which it is afflxed, or, In other words, to glve notice who 
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was the producer. • • • Where rlghts to the exclusive use of a trade- 
mark are invaded, it ls Invariably held that the essence of the wroug consiste 
In the sale of the goods of one manufacturer or vendor as those of another, 
and that It ls only when thls false représentation ls directly or indlrectly made 
that the party who appeals to a court of equity can hâve relief. • * * No 
one can claim protection for the exclusive use of a trade-mark or trade-name 
which would practically give him a monopoly in the sale of any goods other 
than those produced or made by himself. » * * It ls only when the adop- 
tion or imitation of what is claimed to be a trade-mark amounts to a false 
représentation, express or implied, designed or Incidental, that there is any 
tltle to relief against it True, it may be that the use by a second producer, 
In describing truthfully his product, of a name or a combination of words al- 
ready in use by another, may hâve the effect of causing the public to mis- 
take as to the origin or ownership of the product; but if it is just as true in 
its application to his goods as it is to those of another who flrst applied it, and 
vho therefore claims an exclusive right to use it, there is no légal or moral 
wrong done. Purchasers may be mlstaken, but they are not deceived by false 
représentations, and equity wlll not enjoin against telling the truth. We are 
therefore of opinion that the défendant has invaded no right to which the 
plalntiffs can maintain a claim. By advertising and selling coal brought from 
the Lackawanna Valley as 'Lackawanna Coal,' he has made no false repré- 
sentation, and we see no évidence that he has attempted to sell his coal as and 
for the coal of the plaintiffs. If the public are led into mistake, It is by the 
truth, not by any false pretense. If the complainants' sales are dimjnshed, 
it is because they are not the only producers of Lackawanna coal, and not be- 
cause of any fraud of the défendant." 

In the same opinion the following is quoted with approval: 
"The owner of an original trade-mark has an undoubted right to be protected 
in the exclusive use of ail the marks, forms, or symbols that were appropri- 
ated as designating the true origin or ownership of the article or fabric to 
which they are affixed; but he has no right to the exclusive use of any words, 
letters, figures, or symbols which hâve no relation to the origin or ownership 
of the goods, but are only meant to indicate their names or quality. He has 
no right to appropriate a sign or a symbol which, from the nature of the fact 
it is used to signify, others may employ with equal truth, and therefore hâve 
an equal right to employ for the same purpose." 

The last sentence is again quoted in Corbin v. Gould, 133 U. S. 
314, 10 Sup. Ct. 312. 

I understand that the showing made hère différa somewhat from 
that made in the prior litigations wherein Dr. Dadirrian's contention 
has been sustained. I understand, also, that, on substantially the 
same state of facts as shown hère, the circuit court of the United 
States for the district of Massachusetts denied the application of 
Dr. Dadirrian for an injunction. The circumstance that thèse dé- 
fendants might hâve used, instead of the name "Matzoon," the Turk- 
ish name, — for complainant insists that there is a Turkish name for 
the product, — can hardly be construed as indicating unfair compéti- 
tion. Thèse défendants are themselves Armenians, and the capital 
fact insisted on by them is that, whatever may be the name in 
Turkish or Arabie, it is "Matzoon" in Armenian. Moreover, the 
article is now, to some extent, known in this country, and, so far as 
known, it is Matzoon. That Dr. Dadirrian was instrumental in 
imparting this knowledge is not material. It would seem to be 
not only truthful and appropriate, but due to that portion of the 
trading public which has been made acquainted with the article 
as "Matzoon," that another manufacturer of the same thing should 
«ail it by that name. Browne, Trade-Marks, § 220. By the intexs 
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twined letters and the printed matter on their label thèse défendants 
clearly distinguish their product from that of complainant. If it 
can be said that Matzoon, being a name or descriptive word, has ac- 
quired a secondary sensé as indicating the manufacture of complain- 
ant, still the label of thèse défendants is not a false représentation — 
for such secondary sensé is plainly excluded in their use of the word. 
On the présent showing the application for the injunction is denied. 



THOMSON-HOUSTON ELECTRIC CO. v. KELSEY ELECTRIC RAIL- 
WAY SPECIALTY CO. 

SAME v. BILLINGS & SPENCER CO. 

(Circuit Court, D. Connecticut. March 2, 1896.) 

Nos. 868 and 869. 

1. Patents— Contributory Infringement. 

Contributory infringement is the intentional aiding of one person by an- 
other in the unlawful making or selling or using of the patented invention. 

2. Same. 

It is contributory infringement to make and sell a substantial and dura- 
ble élément of a patented combination, not merely for purposes of repair, 
but with knowledge that the same will be used by others so as to inf ringe 
the patent. 

Thèse were two bills in equity brought by the Thomson-Houston 
Electric Company against the Kelsey Electric Railway Specialty 
Company and the Billings & Spencer Company, respectively, for 
alleged infringement of a patent. The case was heard upon com- 
plainant's motion for a preliminary injunction. 

Frederick H. Betts, for complainant. 

Charles B. Ingersoll and E. H. Rogers, for défendants. 

TOWNSEND, District Judge. This hearing was had upon a 
motion for a preliminary injunction restraining défendants from 
infringing certain claims of patent No. 495,443, granted Àpril 11, 
1893, to the Thomson-Houston Electric Company, assignées of the 
administrators of Charles J. Van Depoele, the validity of which 
hav'e been sustained in this court, upon final hearing, in Thom- 
son-Houston Electric Co. v. Winchester Ave. R. Co., 71 Fed. 192. 
The affidavits show that the défendants, respectively, make and 
sell certain trolley stands, adapted to be used with the pôle and 
wheel of the overhead, underrunning, trolley System; that they 
hâve advertised the same for sale to the gênerai public, and hâve 
sold them to jobbers in the open market. In some instances, de- 
fendants hâve sold said stands to repair or replace other stands 
purchased from the General Electric Company, which is alleged to 
control this complainant; and in the case of the Norwalk Street- 
Railway Company, equipped by said General Electric Company and 
this complainant, défendants sold their trolley stands, by reason of 
certain advantages in their construction, to replace those of the Gen- 
eral Electric Company. It further appears that défendants hâve 



ÏHOMSOK-HOUSTON ELECT. CO. ». KELSEY ELECT. UY. 8PECIALTY CO. 1017 

used a trolley pôle, in connection with their stands, in their show 
room; and that they sold to one Hammer, representing himself to 
be an electrical contractor, one of said stands, equipped with a 
pôle, harp, and wheels, which they had theretofore used in their 
expérimenta in their shop. The following facts, also shown, hâve 
a. bearing upon the questions to be hereafter discussed: The en- 
trance of défendants into the field as dealers in this class of elec- 
trical apparatus is récent, and with notice of the claims of said 
patent. Said trolley stands are adapted only for electric railways, 
and can only be used to effectuate the construction covered by the 
patent in suit. The advertisements thereof contained no limita- 
tion to sales for repairs, or to persons having the right to use said 
invention, and it may fairly be inferred from the affidavits that 
sales hâve been made to persons not having such right. The trol- 
ley stand is probably the most substantial, if not the chief, élément 
in the patented combination. It does not appear that it wears 
«ut quickly, or breaks frequently, as do pôles, wheels, and harps, — 
other éléments in said combination. 

The bill charges défendants with actual infringement and threats 
to infringe. Such infringement, if any, is contributory only, in- 
asmuch as défendants only deal in a part of the patented combina- 
tion. Contributory infringement has been well deflned as "the 
intentional aiding of one person by another in the unlawful mak- 
ing or selling or using of the patented invention." Howson, Contrib. 
Infringe. Pat. p. 1. Counsel for défendants rightly claim that the 
burden of proof is on complainant to show an intention on the 
part of défendants to aid others in such infringement. Coolidge 
v. McCone, 1 Ban. & A. 78, Fed. Cas. No. 3,186; Saxe v. Hammond, 
1 Ban. & A. 629, Fed. Cas. No. 12,411; Snyder v. Bunnell, 29 Fed. 
47. The question, however, as to what évidence is sufflcient to 
prove such intention, has been considered in several cases where 
the facts were somewhat similar to those herein presented. Thus, 
in Wallace v. Holmes, 9 Blatchf. 65, Fed. Cas. No. 17,100, the court 
said: 

"The complalnants having a patent for an improved burner in combination 
with a chimney, the défendants hâve manufactured extensively the burner; 
leaving the purchasers to supply the chimney, without which such burner is 
useless. They hâve done this for the express purpose of assisting, and making 
profit by assisting, in a gross infringement of the complainants' patent. 
They hâve exhibited their burner furnished with a chimney, using it in their 
«aies rooms to recommend it to customers and prove its superiority, and there- 
fore as a means of inducing the unlawful use of the complainants' invention." 

In Eichardson v. Noyés, 2 Ban. & A. 398, Fed. Cas. No. 11,792, 
it is said that the défendants 

"Make only the standards for children's carriages; but it is admitted that 
they are made and sold to the carriage builders for the express use to which 
they are put,— that is, for children's carriages,— and it is not denied that this 
makes them, in law, infringers, if their standards, when combined with the 
carriages in the mode in which they are designed to be combined, infringe the 
patent." 

To the same effect is Renwick v. Pond, 10 Blatchf. 39, Fed. Cas. 
No. 11,702, where Judge Blatchford held that the défendant would 
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Se an ihfrlnger lfhe sold an arm capable of beihg, and designed 
tb be, used to effect the resuit of the patent by the means speci- 
fled in its claims. It seems to me that this case falls within the 
raie as stated by Judge Wallace in Travers v. Beyer, 26 Fed. 450, 
where the court said: 

"Défendants cannot escâpe liability for irifringement. They are making, 
and putting upon the market, an article whleh, of necesslty, to their knowl- 
edge, ls to t>e used for the purpose of infringing the complalnant's patent. 
They thereby concert with those to whom they sell the blocks to lnvade the 
complalnant's rights. They àrè Intentlonal promoters of the ultimate act of 
înfringèmënt" 

In this jattep case the défendants were manufacturers of blocks, 
and not makers of the hammocks, and merely sold the blocks to 
dealers in hammocks, who resold the blocks with or without the ham- 
mocks, at the, option of the pur chasers. 

Défendants further contend that the right to replace thèse stands 
was a part of the invention transferred to the purchaser when he 
bought the equipment. This argument might be applied to the 
wheels, the life of which continues only about four weeks, because, 
as was said by Mr. Justice Brown in Morgan Envelope Co. v. Al- 
bany Perfbrated Wrapping Paper Co., 152 TJ. S. 425, 14 Sup. Ct. 
627: 

"The right of the assignée tb replace the cutter knlves ls not because they 
are perishable materials, but because the Inventer of the machine has so 
arrangea them, as a part of his comblnatlon, that the machine could not be 
continued In use without a succession of knlves at short intervais. Unless 
they were replaced, the invention would hâve been of little use to the inventer 
or to others." 

But, for reasons already shown, it would not apply to said trol- 
ley stands. 

Défendants further suggest that their trolley stand is capable 
of a lawful as well as an unlawful use, by way of réparation or 
restoration of a patented device, and that the presumption must 
be that this is the purpose for which it is to be used. As already 
shown, it does not appear, by advertisements or sales, that its use 
is to be confined to such purpose. Inasmuch as the défendants 
make and thus sell stands which are useful only for the purpose 
of perf orming f unctions involved in the opération of the patent, it 
raises a présomption that they intend their stands should be so 
used. A suit for infringement cannot be defeated by merely show- 
ing that such devices could be used for some other purposes. 
Walk. Pat. (3d Ed.) 331. 

In view of thèse considérations, it seems to me that the corn- 
plainant has sustained the burden of proof, and that, as was said 
by Judge Woodruff in Wallace v. Holmes, supra, "the actual con- 
cert with others is a certain inference from the nature of the case." 

It is further claimed that to enjoin the sale of a single élément 
only of the combination would give the patent a scope not cov- 
ered by its claims. But, as was said by Judge Putnam in Davis 
Electrical Works v. Edison Electric Light Co., 8 C. 0. A. 615, 
60 Fed. 276: 
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"Nor ls the course of the law to be turned aside because the practlcal resuit 
may be to give a patentée, for the time being, more tha.n the patent office 
contemplated; nor is the patentée to be deprived of his just rights because, 
under some circumstances, he gets incidental advantages beyond what he ex- 
pressly bargained for." 

Counsel for défendants laid much stress upon the sale to said 
Norwalk Street-Railway Company of an improvement upon the 
original trolley stands, as lawful, within the reasoning of the 
court in Chaffee v. Boston Belting Co., 22 How. 217, and other 
cases. In this regard, however, défendants do not seem to hâve 
met the contention of complainant that such a sale, under such 
circumstances, amounts to reconstruction, and not repair. Davis 
Electrical "Works v. Edison Electric Light Co., supra; St. Louis 
Car-Coupler Co. v. Shickle, Harrison & Howard Iron Co., 70 Fed. 
783. Hère there is no such temporary relation between the trolley- 
stand élément and the whole combination as to raise a presump- 
tion that it was the intention of the inventor that it should be 
frequently replaced, as in Wilson v. Simpson, 9 How. 109, and 
Morgan Envelope Co. v. Albany Perforated Wrapping Paper Co., 
supra. The case is clearly analogous to that of St. Louis Car- 
Coupler Co. v. Shickle, Harrison & Howard Iron Co., supra. There 
défendants claimed the right to replace a knuckle, — a single sub- 
stantial élément of a patented combination. The court said: 

"This knuckle is not an ordinary tool or pièce of mechanism, which can be 
procured at any gênerai hardware store, but is unique, and can be used only 
in connection with the balance of complainants device. There can be no doubt, 
therefore, that the défendant intended to manufacture and sell the knuckle 
to be used In, and as forming an important and essential part of, the com- 
plainant's patented device. If the défendant can do this with Impunity, lt, 
or any other person, can certainly manufacture and sell the other less im- 
portant parts, and thereby the value of complainant's monopoly will be limited 
to the flrst sales made by it. This cannot be the law." 

The motion is granted. 



THE BELLE OF THE COAST. 

AIKEN et al. v. WOODWARD et al 

(Circuit Court of Appeals, Fifth Circuit. February 17, 1896.) 

No. 413. 

Maritime Liens— Supplies to Domkstic Vessels— State Statutes. 

Where, pursuant to a written agreement with the agent of'a packet Com- 
pany, life préservera were furnished in the home port, where ail the parties 
resided, to vessels operated under a charter by that company, the furnish- 
ers having no knowledge as to the solvency or crédit of the company, and 
the only inquiries made being to ascertain for what vessels the supplies 
were needed, held, that there was a lien on one of the vessels for the goods 
furnished and delivered to it, under the Louisiana statute giving a privilège 
on ail vessels for supplies furnished to them. Rev. Civ. Code, art. 3237. 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana. 

Geo. Denegre, for appellants. 
0. B. Sansum, for appellees. 
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Before PAEDEE and McCORMIOK, Circuit Judges, and BOAR- 
MAN, District Judge. 

McCORMICK, Circuit Judge. In the early summer of 1893, Capt. 
John P. Aiken, the owner and master of the steamboat Belle of the 
Coast, united with Capt. E. J. Comeaux, the master and principal 
owner of the steamboat Mabel Comeaux, in forming the Comeaux- 
Aiken Packet Company, with the purpose of running an excursion 
Une between New Orléans and some pleasure grounds a few miles 
up the river from the city. The two steamboats named were char- 
tered by the new company. One other steamer was purchased, and 
two others were employed for one or more trips. To equip the 
boats for this work, it became necessary to furnish them with a 
large number of life preservers, for obtaining which negotiations 
were opened by the new company with the appellees, Woodward, 
Wight & Co., Limited, resulting in the following written agreement: 

"Mémorandum of agreement made and entered into on this 29th day of May, 
A. D. 18S3, by and between the flrm of Woodward, Wight & Co., Limited, of 
the first part, and Captain E. J. Comeaux, representing the Comeaux-Aiken 
Packet Company, of the second part: Witnesseth, the said Woodward, Wight 
& Co., Limited, hâve agreed to rent to the said Comeaux-Aiken Packet Co. 
three thousand life preservers, for a period of three months, at rwelve and 
one-half cents (12%:.) each per month. At the expiration of the above three 
months, should the above named Comeaux-Aiken Packet Company décide to 
purchase the three thousand life preservers, they are to hâve the same at 
seventy-five cents (75c.) each; the 37%c, rental each for the three months they 
paid to be applied to the purchase price, they only paying the balance of 37%c. 
each. It is further agreed that thèse life preservers are to be kept in the same 
perfect condition as when delivered to the above-named Comeaux-Aiken 
Packet Co.; they, the said Comëaux-Aiken Packet Co., keeping them insured 
for the beneflt of Woodward, Wight & Co., L't'd, and assuming ail responsi- 
bility or risk for loss or damage to the aforesaid three thousand life préservera. 
Should the Comeaux-Aiken Packet Co. décide not to keep the above-named life 
preservers for the period of three months, as above stipulated, they are to pay 
the full rental of 37y 2 c. each, or take the life preservers at seventy-five centa 
(75c.) each, as above specifled." 

On this agreement the appellees furnished the Belle of the Coast, 
at différent times, life preservers to the number of 1,505. There is 
a conflict in the testimony as to the number received by the Belle 
of the Coast, but the clear prépondérance of the proof supports the 
charge in the libel as to the number furnished. The rest of the 
3,000 contracted for were delivered to other boats of the Comeaux- 
Aiken Company line. The boats were domestic vessels, whose home 
port was New Orléans, where ail the parties réside, and the trans- 
actions were had, but the local statute gives a privilège on ail ves- 
sels for such supplies furnished the vesseï. Rev. Civ. Code, art. 3237. 
The appellants claim that thèse supplies were not furnished the 
steamboat by the appellees, but were delivered to the Comeaux- 
Aiken Company, on its crédit, in accordance with the contract above 
set out. It is claimed that the corporation then newly formed, as 
before stated, was amply solvent at that time; that when the bills 
for the life preservers were presented, and appeared to be made 
against the vessels, the proper offlcer of the corporation demanded 
that they should be changed, and rendered against the corporation, 
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which was done. The corporation became insolvent in a few months, 
and before making any considérable payment on the appellees' bills. 
As we view the proof, no part of it tends to show that Woodward, 
Wight & Co., Limited, had any knowledge as to the solvency and 
crédit of the Comeaux-Aiken Packet Company at the time of the 
opening of the negotiations for the life preservers. The inquiries 
then made were clearly to ascertain for what vessels the supplies 
were needed. The supplies, as furnished, were charged to the ves- 
sel to which delivery was made. It was immaterial to appellees 
how they were afterwards distributed to or interchanged among the 
différent packets of the Une, and how the managing corporation kept 
its accounts with the différent boats, or the form in which its vouch- 
ers from supply men were stated. We are of the opinion that the 
proof amply sustains the decree of the district court, and it is af- 
firmed. 
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THE UNDA. 

THE UNDERWRITER. 

(District Court, E. D. Pennsylvania. March 27, 1896.) 

Nos. 125 and 126. 

Collision— Steamer with Tow— Narkow Charnel— Pkksumption. 

A steamer which, while going down the Delaware river in the narrow 
and frequented channel near Wilmington, decided to cross from the west- 
ern to the eastern side for the purpose of anchoring, and in so doing ran 
down the hindmost of two barges in tow of an ascending tug, held to hâve 
the burden of showing that she exercised great care in executing the ma- 
neuver, which was an extraordinary one; and, it appearing that she was 
wanting in such care, and that her lookout was négligent, held, that she 
was solely in fault, no spécifie fault being shown on the part of the tug 
or tow. 

Thèse were cross libels growing out of a collision in the Delaware 
river. 

John G-. Lamb, for the Henry Clay. 

J. Parker Kirlin, for the Linda. 

Henry R. Edmunds, for the Underwriter. 

BUTLER, District Judge. As the.steam tug Underwriter, with 
two large unloaded barges in tow, astern, (the hindmost being the 
Henry Clay) came up the Delaware river, off Wilmington, Decem- 
ber 5th, last, near 4 o'clock p. m., she met the steamship Linda going 
down. The Linda had missed her course higher up, and gone west 
of the channel. A short distance above the point of meeting she 
resolved to go eastward across the channel, and anchor, — the west- 
ern side being unsuited to the purpose. As she passed the Under- 
writer her course was nearly parallel to that vessel's, and at a safe 
distance. At or near that point however, she turned eastward, 
without observing either of the barges and passing very near the 
foremost of them, ran into the Clay, inflicting serious damage, and 
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sustaining some herself. The Clay libeled her and the Under- 
writer; and she libeled the Underwriter and Clay. Each charges 
the other -with numerous faults. The Clay's charges against the 
Underwriter were not urged on the hearing; and the court was in- 
formed that they were preferred only because the "Linda" made and 
pressed them. 

The testimony prpduced is contradictory, — the witnessea from the 
Underwriter and Clay agreeing substantially, while those from the 
Linda deny most of their statements. I will not discuss the évi- 
dence; but will simply state my conclusions or flndings from it. I 
may say that I accept the statement of Robert Searson, a witness 
who saw the approach of the vessels and the collision, from the 
Wilmington wharf, as a truthful récital of the material facts. He 
is 'entirely disinterested, appears to be intelligent and reliable, is 
familiar with the locality and used to the water, though not a sailor. 
His statement agrées substantially with that of the witnesses from 
the Underwriter and the Clay. 

Snow was falling, but not sufflcient to obscure the vessels three- 
quarters of a mile off. Earlier in the afternoon more was falling, 
and the opportunity of seeing was not so good. The tide was ebb, 
and there was very little wind. The direct cause of the accident 
was the Linda's change of course across the channel, which at this 
point is narrow, and much frequented. The maneuver was extra- 
ordinary, and required the observance of great care. In executing 
it she ran the Clay down; and the burden is on her to show that 
she exercised such care, and that notwithstanding, the accident 
could not be avoided — by her. The testimony of her own witnesses 
considered alone, I think disproves that she exercised such care. 
She did not see the Underwriter, as they say, until within a length 
of her, nor the foremost barge until almost upon her; for which 
I cannot find any excuse, whatever. The weather did not prevent 
seeing thèse vessels at a safe distance; they were very large of 
their kind and the barges were light and high in the water, as was 
the tug also. Searson, from the rearward of the Linda, saw them 
distinctly at a distance of three-quarters of a mile. The Linda heard 
a whistle shortly bef ore the collision, and heard it repeated a little 
later, (no doubt the Underwriter's signais, to which her witnesses 
testify) and paid no heed to it — supposing as her pilot says that it 
came from a vessel at anchor, or to her rear. Prom her own testi- 
mony the conclusion seems fully justifiable that her lookout was 
négligent, and that she was generally wanting in the care which the 
circumstances required. In the light of the testimony of Searson, 
and the witnesses from the Underwriter and Clay the conclusion i3 
unavoidable. 

Haying found the Linda guilty of fault sufflcient of itself to 
account for the collision, contributory fault should not be attributed 
to others without ample proof to warrant it. I do not find such 
proof, respecting either vessel charged. The Underwriter appears 
to hâve had a vigilant lookout, and to hâve seen the Linda as early 
as she should, and at an entirely safe distance. She properly kept 
her course, because, if the Linda did the same, as was to be expected, 
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there was no reason to apprehend danger. She gave ail necessary 
signais, and ail that are customary under similar circumstances; 
her tow was in plain yiew and she could not anticîpate that it would 
not be seen. There is no reason to believe that other additional 
signais would hâve received more attention than those she sounded; 
which her pilot says were not heeded for the reason stated. The 
weather was not such as to forbid running at the time; other ves- 
sels were running, and the Linda herself had continued to run, to 
that point. I do not see any évidence that her speed was too great; 
I doubt whether it was great er than the Linda's; notwithstanding, 
with the tide against her, her command over her movements was 
greater than the Linda's was over hers. The make-up of the tow 
was not uncommon, and cannot be coniplained of. Had the hawsers 
been shorter it is not certain that the resuit would not hâve been 
worse. 

I do not find anything to justify the charges against the Olay. 
She followed the tug, as was her duty, until in danger, and then 
sought to escape by change of course. It is probable the change was 
wise; if it was not, however, she is not responsible for a mistake 
made under such circumstances. Her charges against the Under- 
writer do not stand in the way of her claim to full damages from the 
Linda; nor are they available as évidence for the Linda against the 
Underwriter. 

The Clay's libel must be sustained against the Linda, and dis- 
missed as respects the Underwriter. The Linda's libel must be dis- 
missed. 



GRAVES et al. v. SALINE COUNTT. 
(Circuit Court of Appeals, Serenth Circuit December 14, 1894.) 

Appeal from the Circuit Court of the United States for the Southern District 
of Illinois. 

Questions of Iaw certifled to suprême court For décision of suprême court, 
see 16 Sup. Ct 526. 



CENTRAL E. CO. OF NEW JERSEY v. KEEGAN. 
(Circuit Court of Appeals, Second Circuit. April 26, 1894.) 

Error to the District Court of the United States for the Eastern District of 
New York. 

Questions of law certifled to suprême court For décision of the suprême 
court thereon, see 16 Sup. Ct. 269. 
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